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Ttdnme  S....No.  1,  put  2,  War,  parU  1  andZ. 

Volume   3 Ko.  1,  port  5,  Interior,  porta  1  and  2. 

Volame   4 No.  1,  parta  3, 4, 6,  and  7,  and  No.  2. 

Volume   5 No.  3  to  No.  19,  inolnsiTe,  except  No.'S. 

Volame   6. ...No.  5  and  No.  190,  with  which  is  boand  Mi*.  Boc.  No.  44. 

Volnme  7 No.  30  to  No.  91,  inclneive. 
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Volame  12,.,. No.  940,  Coast  Sarvey. 
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AbbotI,  ^'athsn  B.,  letter  from  Secrelaiy  of  Wnr  reUtiDj;  to  bill 

of  lhaHoDMNo.3041,  for  the  relief  of 

Agiiealtnfe,  Department  of,  letter  from  Ibe  Com minsi oner  of 
AgricBllare  traasniittiiig  list  of  arlicle*  parcluwed  and  dis- 

pMed  of  br  bis  Department  siDce  lost  inveDtor; 

Imupolii,  letter  from  tbe  Secretary  of  tbe  Treaaorj  trans- 
mitting a  bill  for  tbe  relief  of  tbe  collector  of  ciutomE  for  the 

diltrict  of 

ippnUMment  of  Bqnares  in  Washington,  letter  from  tbe  Sec- 
rtUiij  of  tbe  Interior  relatire  to  payment  of  persons  auisting 

in  making . 

Jlpproptiatioli  bill,   letter  from  tbe  Secret*:?  of  tbe  Interior 
tnnamittiDg  draught  of  an  amendment  to  Mctlon  5  of  tbe 

lefi«lati»e 

ippiopiiatious,  letter  from  tbe  Secretary  of  theTreaaarj*  trans- 

mitting  eiliinates  of .. .  .... 

index  of  tbe  above 

letter  from  tbe  Secretary  of  the  Treasury  Irans- 
mittiDi;  etatement  of  ddbj ponded  balances  of. 

Arcbitect  o(  the  Cipitol  Extension,  annnal  report  of  tbe 

Army,  letter  from  tbe  Secretary  of  War  transmitting  state- 
ment of  expeuditorea  for  Army  contingencies  for  j'ear 

1872 

eiothing,  letter  from  tbe  Secretary  of  War  tTBDsmitting 

estimate  to  carry  out  plans  for  tbe  preservation  of  _ .. 

property,  letter  from  tbe  Secretary  of  War  relative  to 

the  repeal  of  section  S  act  of  May  S,  1872,  relating  to 

moneys  or  proceeds  of - 

retired  list,  letter  from  tbe  Secretary  of  War  relative  to 


the.. 


Artnian  veil,  letter  from  tbe  Secretary  of  War  relative  to  an, 

on  llie  Fort  D.  A. Rassell  military  reservation ... 

Assiatant  treaenrer,  New  York  City,  letter  from  the  Secretary 
of  Ibe  Treasary  transmittiag  draogbt  of 

a  bill  for  relief  of  tbe 

San  Francisco,  letter  from  the  Secretary 
of  tbe  Tieasniy  relative  to  tbe  payment 

of  forged  cbecka  by  the -- 

Allemey- General,  commQnicates  relative  to  svramp-lands  OQ 

the  Potomac  River 

transmits  list  of  clerks  appointed  in  his  De- 
partment during  year  ltJ72 


Coogic 


Altoriie7-OBiieTart  Department,  1«tl«'  Trom  the  Atlonie;-GMi- 
ent  trammittiDg  list  of  d«rk<  (.ppolnWd  in  his  DeparlmeDt 
during  Ihe  year  187S . ...... 

AntobcM,  Cboilea,  letter  from  (he  Secretary  of  the  Interior 
relatiTB  to  Ihe  clkim  of ..-. 

B. 

Baca,  Jot4  A., and  Bomaldo,  letter  from  the  Secretary  of  the 
Interior  relative  to  the  claim  of 

Bank,  letter  from  the  Comptroller  of  the  Cnrrency  IiBB«mittiDC 
coplea  of  all  papeni  retains  to  the  failure  of  the  Mercbsnte^ 
National,  of  the  DiBtiietofColnmbia 

Bankinff  facilities,  letter  from  the  Secretaiy  of  Slate  trantmil- 
tin?  communication  firom  the  consul  at  Hon^-Kong,  China, 
anda  letter  from  Ihe  Secretary  of  the  Treaeurjr,  iu  relation 
to,  hetween  the  United  Staler  and  the  East 

Bark  Jewess,  letter  from  the  Secretary  of  the  Treasuiy  relative 
to  Benata  bill  I144,g;TKnUng  an  Amertcan  register  to  the 

Bernstein,  Bern  hard,  meaiage  from  the  President  of  the  United 
States  transmitlina;  a  letter  from  the  Secretary  of  State  rela- 
tive to  the  cl^m  of 

Board  of  Public  Works,  report  of  the,  of  the  District  of  Co- 
lumbia   

Bonnty,  letter  from  the  Secretary  of  War  transmitting  petition 
of  honorably  discharged  soldiers  of  Ihe  KegnlarArmy  relative 

Bridge,  letter  from  the  Secretary  of  War  Iranimltting  a  report 
locating  R,  across  the  Mississippi  Biver  at  La  Crosse, 

Wisconsin 

letter  from  Ihe  Secretary  of  the  Interior  tranemitliuf;  a 
petition  of  a  citizen  of  Ihe  Chickasaw  conntry  pray- 
ing for  a  charter  for  a  loll,  acrots  Red  Biver 


California,  letter  from  the  Secretary  of  the  Interior  relative  to 
the  status  of  military  reservation  No.  7,  oppoMle 

Uare  Island 

letter  from  the  Secretary  of  War  relative  to  the 
tnilitory  rescrvatioa  No.  7,  near  Mare  Island 

Canal,  letter  from  the  Secretary  of  War  relative  to  the  con- 
stniction  of  a,  aroond  the  falla  of  the  S^nt  Mary's  Kver, 
Michigan 

Capitol  extension,  annual  report  of  the  architect  of  the 

Cavalry,  letter  from  Ihe  Secretary  of  War  relative  to  a  bill  for 
the  relief  of  Company  H,  Second 

Censos,  letter  from  the  Secretary  of  the  Interior  relative  to 
maps  toillnsliale  valames  of  the  Ninth 

Centenmal  Commission,  report  of  Ihe  president  of  the,  of  the 
United  Stales 

Census,  letter  from  the  Secretary  of  the  Interior  relative  to  an 
appropriation  for  expense  of  maps  to  illnstrale  the  volumes 
of  the  Ninth 

CheyeniM  Biver  agency,  letter  from  the  Secretary  of  the 
Interior  relative  to  an  appropriation  for  removal  of  the 

CUckataw  Nation,  letter  from  the  Secretary  of  Ihe  Interior 
tnaamittiDK  >n  act  of  the  legiilature  of  the,  to  adopt  the 
negioMof  U)e 

China,  letter  from  the  Secretary  of  State  Iransmittinf;  com- 
mQnications  from  the  consal  at  HodE''''*"?'  China,  and 
the  Secretary  of  the  Treasury,  relative  to  b^ing  facilities 
between  the  United  StalMaad  Ihe  East 

Chippewa  Isndn,  Wisconsin,  letter  from  the  Secretary  of 
tbe  Interior  Iransmilling  an  estimate  of  appropriation  to 
defray  the  expenses  of  appraisal  and  sale  of  the 
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Cin1  cmplor^,  Narj  Department,  letter  from  tbe  Secretaiy 

of  the  Navy  traMmittini  list  of 

DtQ  Mtrice,  letter  bom  tbe  Becretaij  of  the  Interior  relative 
to  <nieatioiu  proponiided  bj  the  examLneni  to 
candidatea  forappotntmentln  liiiDvpartmect.. 
letter  from  the  Secretaiy  of  War,  transmitting 
qneations  proponnded  bj  the  eiamineni  to 
candidatec   for   appoiDtment  in   hia   Depart-* 

letter  from  the    Secretary  of  War  relative  to 

qaeatioDfl  in  lue  in  hia  Department 

letter  from  the  PosCmast«r-6enerai   relative  to 

the  qneationB  in  n«  in  Mb  Department 

letter  from  tbe  Secretary  of  tbe  Treaaary  relative 

to  qaeslionB  in  nse  in  his  Department 

Cladeck,  John  J.,  letter  from  the  Secretary  of  War  relative  to 

bill  of  tbe  UooM  for  tbe  relief  of 

Clerical  force,  letter  from  tba  Acting  Secretary  of  the  Interior 

wtUire  to  an  increase  of,  in  Interior  Department 

Cteikt,  letter  from  the  Secretary  of  State  relative  to  appoint- 
ment of,  in  bis  Department  dnrin|[  year  1*^2 

latter  from  tbe  Secretary  of  the  Treasury  transmitting 
liat    of,   in  bis   Department   appointed   dnring  the 

year  1872 

letter  from  fhe  Attorney-General  transmitting  list  of, 

appointed  in  his  Department  duriuf^  year  IST'J 

Clnki  and  other  employes,  letter  from  tbe  Secretary  of  War, 
transmitting  list  of,  in  his  De- 
partment for  1872 

Clrtka  and  employes,  letter  from  tbe  Postmaster-O^neral  trans- 
mitting list  of,  in  hig  Department  for 

year  l572 

letter  from  the  Secretary  of  War  trans- 
mitting list  of,  appointed  in  bit  De- 
partment during  year  1872 

letter  from  the  Secretary  of  tbe  Navy 
relative  to,  appointed  in  his  Department 

during  the  year  18T2 

letter  from  tbe  Secretary  of  the  Interior 
relative  to,  appointed  during  year  1(^2 

in  his  Department 

Clothing,  letter  from  tbe  Secretan-  of  War  recommending  the 
passage  of  an  act  autboriziug  the  issue  of,  to  cer- 
tain enlisted  men  of  Battery  P,  First  Artillery,  and 

Company  B,  First  Infantry - 

letter  from  the  Secretary  of  War  transmitting  state- 
ment of,  necessary  tobe  manufactured  for  issue  to 

troops  during  next  fiscal  year 

letter  from  the  Secretary  of  War  transmitting  an  en- 
timate  to  carry  out  plans  for  the  preservation  of 

Army 

CiMl  Survey,  reptrt  of  the  Snperinlendent  of  the,  for  iH72 

Cote,  H.  O.,  letter  from  the  Secretary  of  the  Interior  relative 

I"  the  dmm  oE 

Collection  district,  letter  from  tbe  Secretary  of  tbe  Treasury 
Iraosmitting  drsQght  of  a  bill  to  define  the  limits  of  the,  of 

Paget  Sound 

Collector  of  costomB,  Annapolis,  letter  from  ibe'Secretary  of 

iba  Treasury  transmitting  a  bill  for  the  relief  of  tbe 

Columbia  Hospital  for  Women,  letter  from  the  Secretary  of  the 
Interior  relative  to  an  appropriatiun  for  tbe  completion  of  the. 
Columbia  InatitutioQ  for  the-Deaf  and  Dumb,  annnal  report 

of  the  president  of  the 

Conunnc*   and   Navigation,  report  of  tbe  Secretary  of  tbe 
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laCiDir  to  the   failure    of   the 
MerctisDts-  NatioDAl  Bauk,  of 
tlie  District  of  Colnmbia 

Conaalar  agent  meeaaga  from   the  Preeidpnt  of  tlie  United 
ConBulal  agents,  message  from  the  President  of  tlie  United 

meuB^  from  the  Pieeideot  of  the  United 

United  Slalee  relative  to  t be,  eystems  of  the  United  Statei.. 
Sute  Department,  letter  from  the  Sec- 

Contrscta  and  purchasea,   letter  from  the  Secretaiy  of  War 

Cotton-t&i,  letter  from  the  Seerelar;  of  the  Treasury  relative 

Conrt  of  Claims,  nteasage  from  the  President  of  the   United 

CoiComs,  letter  from  the  Secretary  of  the  Treasurv  relative  to 

Cotler,  CjniB  M.,   letter  from  tbe  Secrelarv  of  the  Interior 

D. 

Deaf  and  Dumb,  acDnal  report  of  the  president  of  the  Colum- 
bia Inetiltilion  for  the ; 

Debt,  letter  from  the  Seirelary  of  the  Treasury  relative  to  the 
acrgregate  amount  paid  on  the  pnblic,  since  (he  4th  day  of 

S59 

Deficienciea,  letter  from  the  Secretary  of  the  Treuury  relative 
to  BD  estimate  of  an  appropriation  required  to  camplete  the 
■erviceof  the  fiscal  year  ending  June  »U,  18/3,  and  prior 

Delaware,  letter  from  the  Secrtlsry  of  Wst  transmitting  a  re- 
port of  the  exaoiinatiou  of  Ibe  Broadkilo  River,  Stale  of 

C.oodc 
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D«B)*rws,  H.,  &.Ca.,  letter  from  tbe  Secretsiy  of  the  Interior 

relwtive  to  the  claim  of 

DeinpM;  &.  O'Toole,  letter  from  the  Secretttr;  of  War  relative 

to  the  bill  of  the  late  Gem  of 

Diibnning  a^nts.  letter  trom  the  Secretary  of  tbe  Treaanr; 
nlatlTe  to  a  bill  anlhoiiziag  deputy  coUectocs  and  otber 

iriEccrt  of  ciutoms  toactai 

Diitrict  of  Columbia,  report   of  the  board  of  pablic   woika 

of  the 

letter  fiom  the  Secretary  of  Wlir  relative 
tothediBbursement  of  the  $12,000  a)>- 
prapriated  for  the  relief  of  aged  deBti- 

tuta  persortB  of  the 

Drawback,  letter  from  the  Secretary  of  the  Treaeuir  traoa- 
milling  atatemeot  of  the,  or  rednctioa  allowed  on  damaged 
goods,  in  auBwer  to  House  resalntioh 


Eut  Tenneraee  ITniversity,  letter  from  the  Secretary  of  Wai 
relative  to  bill  of  Uie  Senat*  No.  490,  for  tbe  relief  of  tbe.. 

Edacstion,  report  of  tbe  Commjstioner  of 

El;.  J.  B.,  letter  from  the  Secretary  of  War  relative  to  tbe 

d^DU  of  the  heirB  of,  for  use  of  certain  devices 

Employee,  State  Department,  letter  from  the  Secretary  of  Stale 

transmittiDft  list  of 

letter  from  the  Secretat;  of  War  relative  to  tbe  en- 
listed men  and  civiliaoB  employed  in  tbe  Quarter. 

master's  Department 

Eoeraving   and  printing,   letter  from   the   Secretary  of  the 
Tmuury  transmitting  an  estimate  of  the  coat  of  a  suitable 

bailding  for  tbe  use  of  the  Bureau  of — 

Ettifflates  of  appropriations,  letter  from  the  Secretary  of  the 

Treasury  transmitlinir  list  of.. 

index  of  the  above  •  — 


tlDances,  anDosl  report  of  the  Secretury  of  tbe  Treasury  oi 

index  of  tbe  above .    .. 

Fiibaries,  message  from  tbe  President  of   the  United  States 
calling  attention  of  Congress  to  a  former  message  TeUtive  U 


J  w..:, 

_    _   ._        ,r  relative  1(    . 

detailed  statement  of  the  amount  of  money  expended 
in  payment  of  the  ,. 
Foreign  affairB,  papers  transmitted  with  the  annual  message 
of  the  Presideot,  in  relation  tr 

index  of  tbe  above 

Tort  Grifliii,  letter  from  tbe  Secretary  of  War  relative  to  an  ap- 
propriation for  rebuilding,  iu  Texas ■ 

Fott  Houston,  letter  from  the  Secretary  of  War  transmlttiag 
dranght  of  a  bill  to  confirm  the  purchase  of  a  portion  of  the 

site  of. 

Fan  Sanders  military  reservation,  letter  from  the  Secretary  of 

War  relative  to  the  reduction  of 

Freedmen's  Bureau,  letter  from  the  Secretary  of  War  trans- 
mitting a  copy  of  the  report  o/^Assistant  Ailju 
tant-General  Vincent,  on  the  condition  of  affair 

of  the 

bospital,  letter  from  tbe  Secretary  of  War,  relative 
to  the  condition  of  tbe,  in  the  District  of  Co- 
lumbia . 
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GatlJDg-^us,  letter  from  the  Secrelarj  of  War,  relative  to  an 

appropriation  for  the  parchase  of  a  limited  Dambn  of. 

Geological  inrrej  of  toe  Territories,  letter  from  the  Secretary 
of  the  lotefior  relative  to  an  appropriatioD  " 
maps  and  charts  for  the  illustration  of  the... 
letter  Jrom  the  Secretary   of  the  Interior  on 

same  subject 

BDTvey,  letter  from  the  Secretarr  of  the  Interior, 
relative  to  an  appropriation  for  the  continuatian 

of  the,  of  the  Territories 

Goodgell,  Badillon  &  Co.,  letter  from  the  Secrelarj  of  the 
Treasury  transuiittiuK  a  report  of  Ibe  merchants'  appraise- 
ment of  lambskin,  or  kid  glovei,  imported  by,  during  year 

IW2 

Goremment  Hospital  for  the  Insane,  annual  report  of  the  n 

gtoa  in  charge  of  the 

Ornelle,  N.  B.,  letter  from  the  Secretary  of  War  relative  to  the 
militury  history  of 


letter  from  the  Secrataiy  of  Wat  relative  lo  the  survey 
of  Sandnsky 

of  Portland,  letter  from  the  Serretary  of  War  relative 

to  the  improvement  of  the,  Maine 

of  Toledo,  letter  from  the  Secretary  of  War  relative  to 

the,  Ohio 

letter  from  Secretary  of  War  on  eame  sDbject 

Harbore,  letter  from  the  Secretary  of  War  transmitting  a  rei 
on  ibe  improveoiBat  of  Mooroo  Harbor,  Michigan,  and  A 

tahala  Harbor,  Ohio 

Harper's  Ferrr,  letWr  from  the  Secretary  of  War  relative  to 
the  bill  for  the  ailjQBtmeiil  of  the  claims  of  the  Government 

upon  the  purchasers  of  property  al .' 

Heberer,  John,  [etier  from  the  Secretary  of  War  relalive  tothe 

~  "M.      _      _    , 

a  (he  transfer  of  a 

I. 

Immigration,  letter  from  the  Secretary  of  (he  Treasury  relative 

to  transferring  the  du:y  of  making  an  annual  report  of I 

Indian  Affairs,  report  of  the  Commissioner  of I 

council,  letter  from  the  Secretary  of  the  lod 

to  an  appropriation  for  the  expenses  of  holding  a 

service,  letter  from  the  Secretary  of  the  Interior  traot 
mitting  estimate  of  appropriation  required  for  the.. 
Territory,  letter  from  the  Secretary  of  the  Interior  trans- 
mitting protest  of  the  g-overnor  of  ifae  Cliickaaair 
Nation  against  the  opeuing  of  the,  lo  whito  settle- 
war  claims,  letter  from  the  Secretary  of  War  relative 

to  the,  of  the  Territory  of  Utah 

Indians,  letter  from  the  Secretary  of  the  Treasury  relative  t 
the  claim  of  the  Choctaw,  known  as  the  "  net-pro 
ceeds  claim  " . 
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clalmL 

letter  fiom  the  Secretaij  o(  the  Interior  tranamitting 
copy  of  an  agreement  with  Sisseton  and  Wahpeton 
bands  of  Winnebago 

letter  from  tbe  Secretary  of  the  Interior  tranamitting 
copy  of  articles  of  convention  conctnded  with  Sho- 
sbune  and  Bannock  tribes  of 

letter  from  the  Secretary  of  the  Interior  relative  to  an 
appropriation  for  the  rBmov-al  of  stray  bands  o( 


Win 


abago  . 


letter  Irom  the  Secretary  of  the  Interior  reUtive  to 

release  of  lands  ceded  to  the  Cheyenne  and  Arapabo. 

letter  from  the  Secretary  of  the  Interior  reletire  to  a 
recent  anrvey  of  the  line  dividinE-  the  Creek  ceded 
lands  upon  wbich  the  Sac  and  Foi  and  Seminole, 
have  reserrationfl 

letter  from  the  Secretary  of  the  Interior  relative  to  the 
disposition  of  the  Ottawa  Indian  tmst-fund  bonds-. 

letter  from  the  Secretary  of  the  Interior  relative  to 
claims  for  depredations  by  Kiows  and  Arapaho, 
the  leih  July,  1861 

letter  from  the  Secietory  of  the  Interior  relative  to  the 
retention  of  Kickapoo  money  as  a  trust  fund  .. 

letter  Irom  the  Secretary  of  the  Interior  relative  U 
appropriation  for  the  survsyof  bonndatlet  of  Indian 

letter  from  the  Secretary  of  tlie  Interior  transmittlDg' 
articles  of  agreement  with  the  WicbitM  and  oUier 
affiliated  tribes  of 

letter  from  the  Secretarv  of  the  Interior  relative  to  the  | 
condition  of  the  Pi-Ute I 

letter  from  the  Secretary  of  the  Interior  transmitting  i 
draught  of  a  bill  to  enable  the  united  hands  of  I 
Swan  Creek  and  Black  River  Cliippewos  and  Mun-  I 
see  or  Christian,  to  become  citizens 

letter  from  the  siecretary  of  the  Interior  relative  to 
Choctaw  Indian  claims , ! 

letter  from  the  Secretary  of  the  Interior  transmitting  | 
dranght  of  a  bill  amendatory  of  an  act  for  the  relief 
of,  ol  the  Northern  suparintendency 

letter  from  tbe  Sccratary  of  the  Interior  transmitting 
an  estimate  of  appropriation  to  provide  for  subsist- 
ence, ic.,forKan8Ba 

letter  Irom  the  Secretary  of  the  Interior  relative  to  on 
appropriation  in  (ud  of  tbe,  of  tbe  Central  inperia- 
lendency 

letter  from  the  Secretary  of  the  Interior  relative  Ir 
appropriation  fur  expense  of  appraisal  and  sal< 
the  Kansas  Indian  landg 

letter  from  the  SecrelHry  of  the  Interior  relative  to 
certain  Deroiiationn  with  the  Ute,  in  Colorado 

letter  from  tCe  Secretary  of  the  Interior  relative  to  tbe  I 
location,  condition,  Ac,  of  tbe  Tflon  Sioni ' 

letter  from  the  Secretary  of  the  Interior  relative  to«x-  ' 
pense  of  removal  of  the  Otter  Tail  band  of  Fii-  I 

letter  from  Ihe  Secretary  of  tbe  Interior  transmitting  | 
eitimata  of  an  approprialinn  for  the  purchase  of  one  I 
township  of  land  in  White  Earth  reHervation  for  I 
the  use  of  the  Pembina  band  of  Chip{)ewa { 

letter  from  the  Secretary  of  the  Interior  relative  to  an 
appropriation   for   collecting    and    subsisting   tbe  | 
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ludluiB,  letUr  from  tbe  Sei^relftry  of  the  Interior  rela^ve  to  an  ' 

appropriition  to  meet  iD<lebte<lDeBB  MDlntcted  b;  tbe  i 

agent  of  the  Arickaree,  Groa  Ventre,  and  Mandan  ..; 

letter  fiom  the  SecTetiry  of  tbe  Interior  relative  to  an  r 

appropriation  lopay  Uie  Otage,  the  annual  iiitereat  of  | 

letter  from  the  Secretarj'  of  the  Interior  relative  to  an  | 
appropriation  for  removal  of  Snake  or  Fi-Ute \ 

letter  from  the  Secretarj  of  the  Interior  relative  to  an  | 
appropriation  for  the  relief  of  the  Miuiasippi  Chip-  ' 

letter  from  the  Secretary  of  the  Interior  relative  (o  tbe  ' 

remoTil  of  iho  Great  and  Little  Qgage 

letter  from  the  Secretary  of  the  Interior  tranamittin^  < 
a  memorial  of  the  lef^lBlature  of  Dakota,  praying  for 

Ihg  removal  of  tbe  Pembina  bnnd  of  Chippewa ; 

letter  from  the  Secretary  of  the  Interior  relative  to  (he 
condition  of  the  Miami,  and  tbe  rights  of  aettlen  on  i 

their  lands { 

letter  from  tbe  Secretary  of  War  relative  to  the  piei- 

enl  difficulties  with  the  Hodoc 

letter  from  the  Secretary  of  the  Interior  relative  to  a  ', 
deGciency  in  the  appropriation  for  the  sobsisteQce  of 

the  Sioux , 

letter  from  the  Secretary  of  the  Interior  Iransmittiug  ' 
draught  of  a  bill  for  aulhority  to  uae  the  uneipeoded 
balance  of  appropriatians  for  subsistence  of  the 

Navajo 

letter  from  the  Secretary  of  the  Interior  relative  to 
Home  bill  3099,  for  the  relief  of  the  Alabama,  Cw^- 

shatta,  and  Muscogee  tribes  of,  in  Texas ' 

Insane,  annual  report  of  the  surgeon  in  charge  of  the  Govern-  I 

ment  Hospital  tor  the 

Interior  Department,  letter  from  the  Acting  Secretary  of  the  In- 
terior relative  to  an  increase  of  clerical  | 

force  in  tbe I 

letter  from  the  Secretary  of  the  Interior 
tranamittiag  questions  propounded  by 
civil-aervice   eiaminers  to  candidates 

for  appointment  in j 

letter  from  the  Secretary  of  the  Interior, 
relative  to  appointments  made  during 

the  year  18T^  in  tiie ' 

Interior,  Secretniy  of,  annnal  report  of  tbe 

Papers  accompanying  the  above : 
Annual  report  of  tbe  Commissiouer  of  the  General  Land- 
Office 

Annnnl  report  of  the  Commissioner  of  Pensions 

Atmaal  report  of  the  Commissioner  of  Indian  Affairs 

Annual  report  of  the  Architect  of  the  Capitol  Extension- . . 
Annna)  report  of  the  preaideot  of  tbe  Columbia  Institution 

for  Deaf  and  Dumb i 

Report  of  tbe  superintendent  of  tbe  Government  Hospital  i 

for  the  Insane 

tt  of  the  surgeon -in-chief  of  the  Columbia  Hospital  for 


Worn 


Annual  lepoiC  of  the  board  of  pi 
Interior,  Secretary  of,  communicHtes  relative  to  maps  to  illus- 
trate the  volumes  of  tbe  Ninth  Census. 

Reton  snd  Wahpeton  bands  of  Winne- 
bago Indians  

transmits  copy  of  articles  of  convention 
concluded  with  Shoshone  and  Ban- 
nock tribea  of  Indiaux 
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Interior,  Scoretuy  o[,  comma Dicatei  relatiTO  to  an  nppropHs- 
tion  for  Riapa  to  illustrate  the  TOluuiea 
of  the  NinCu  Censas 

comTnanicBles  relative  to  lh( 
milita^  reaerratioD  No.  7,   oppMiM 
More  IslsDd,  Califomia -. 

commanicates  relative  to  an  appropria 
tion  for  the  salarj  of  tbe  mntron  of  Ihi 
■cbool  at  tbe  Pawoee  ladiao  agencj, 

traiiBmitB  estimate  of  amoaut  required 
for  dvGcienciei  in  the  BurrejiDg  — 

clerical  force  in  his  Department.. 

communicatea  rrlatiTe  to  the  afiuils  of 
the  Ottawa  Univereitj  in  Kanaas  ... 

commnnicalea  relative  to  an  appropria- 
tion for  removal  of  stiaj  bauds  of  Win- 
nebago Indiana 

communicatoa  relative  to  tbe  release  of 
Landa  ceded  to  tbe  Cheyenne  and  Ara- 
paho  Indians 

communicatoa  relative  to  recent  survey 
of  the  line  dividing  the  Creek  ceded 
lands  upon  which  tbe  Sac  and  Fox  and 
Seminole  Indiana  have  reservations  - 

commanicates  relative  to  the  Ottawaln- 
dian  truat-fund  bonds 

letter  from  the,  relative  to  an  appropria- 
tion for  the  extension  of  the  public 
grounds  BDiToundinfr  tbe  Capitol 

communicates  relative  to  an  additional 
appropriation  for  the  purchase  of  tbe 
squares  Nob.  687  and  688,  in  Wash- 
ington City 

communicates  relative  to  an  appropria- 
tion for  maps  and  charts  for  illnstrat- 
ing  the  geological  surrey  of  tbe  Ter- 

commuuicatss  relative  to  same  subject. 
comiuunicstes  relative  to  an  appropria- 
tion for  the  expenses  of  holding  a  g^en- 

communicatea  relative  to  claims  for  dep- 
redations by  Kiowa  and  Arapabo  In- 
dians on  the  18th  of  July,  1864 

communicates  relative  to  an  appropria- 
tion for  the  survey  of  boundaries  of  In- 

communicates  relative  to  the  retention 
of  Kickapoo  money  as  a  tmst-fund. 

tranemita  arliclea  of  agreement  with  the 
Wicbitas  and  other  affiliated  tribes  of 
Indians 

commUDicales  relative  to  tbe  condition 
of  tbePi-Ute  Indiana 

traoBinilH  draasht  of  a  bill  to  enable  the 
a  oiled   banifa   of   Swan   Creek   and 
Black  River  Chippewis  and  1 
or  Cbriatian  Indiana  to  become  • 

commuDicatea  relative  to  private  land 
claim  No.  63,  known  as  tlie     . . 
Cieneqnilla,"  in  the  name  of  Ja«^ 
SaDcbetcl  sf 
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Interior,  SccreUrr  of, 


dnnght  of  ft  bill 
of  an  act  for  the  relief  of  Indiana  of 

the  Noithf<ni  aaperintendeDcj 

tiaiumils  an  eitimate  of  approprialiOD 
for  subBiiteDce,  /kc,  of  Kauaai  la- 

trausmiti  a  pelilioa  prajiD);  for  nathor- 
itj  [o  eiect  a  bridge  across  the  Red 
RiTer,  in  the  ChicSasaw  conatiy  

communicate*  relative  to  an  appropria- 
tion for  the  conMrnction  of  a  waron- 
Toad  from  Red  Lake  Crossing  to  Bed 
Lake  agenrj,  Minnesota 

transmits  an  estimate  of  an  appropria- 
tion to  defrHj  the  expenses  of  appr^sal 
and  gale  of  Chippewa  lands  in  Wiscon- 


n  aid  of  the  Indians  of  the  Cen- 

uperinlendeDc; 

nicates  relative  to  an  appropria- 
tion to  defraj  the  expenses  of  apprusal 
and  sale  of  certain  lands  in  Nebrasha- 
commanicateB  relative  to  an  appropria- 
tion for  removal  of  the  Cheyenne  IUt- 

er  Bf^ncy 

communicates  relative  to  the  claim  of 

Hugo  Wedeles 

communicates  relative  to  an  appropria- 
tion to  defrfiy  the  expenses  of  the  ap- 
prusal  and  sale  of  the  Kansas  Indian 

communicates  relative  to  the  claim  of 
Charles  A utobeea 

communicates  relative  to  certain  nego- 
tiations with  the  Ute  Indians  in  Colo- 
rado  

commnnicates  relative  to  the  claim  of 
the  Walnut  Grove  Mining  Company, 

cotnainnicat*!'S  relative  to  the  condition, 
location,  &c..  of  the  Teton-Sioux  Id- 

communicAteB  relative  to  the  expense  of 
removing  ihe  Otter  Tail  band  of  t^U 

transDiits  an  eatiinate  of  appropriation 
for  the  purcbsAB  of  one  tonnship  of 
land  in  the  White  Earth  reservation, 
fur  u«e  of  tbe  I'embiua  band  of  Chip- 


a  Indian 


of  New  Mex 


coinmnniCBtea  relstive  to  an  appropria- 
tion for  collecting  and  subsisLiog  the 
Apache  Indians 

Is  reports  of  the  snrveror- general 

I   relative   to   payment  of 
peraong  aBiisting  in  making  appraise- 

uient  of  squares  in  Washington 

communicates  relative  to  an  appropria- 
tion to  meet  indebtedness  contracted 
hy  the  agent  of  the  Arickaree,  Gros 
VDUtre,  and  Mandan  Indians 
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iBterior,  Seentar7  of,  baiumiU  aioeiidmeiit  to  ao  act  making 
appropriitioDs  for  the  lefciBlative,  exe- 
cutive, and  jadicial  eipeiuea  of  Iba 
QovernineDt  for  1873 

CommanicateB  relative  to  an  appropria- 
tion for  a  map  for  tlie  American  de- 
partmeot  of  ihe  Vienna  ezpoeition 

traoBioitB  protest  of  tbe  (governor  of  the 
Cbickaaaw  Nation  a^inat  the  open- 
ing of  tbe  Indian  Territorr  to  white 
settlement 

Mmmanicstes  relative  to  an  appropria- 
tion to  pay  inlereM  to  tbe  Oaage  In- 

tntogmlM  list  of  queitioni  proponaded 
by  civil  Bervice  eiamineri  to  candi- 
dates for  appoiotment  in  hia  depart- 

cOEnmonicaleB  relaUve  to  an  appropria- 
tion for  removal  of  the  Snake  or  Pi- 
Ule  ladians 

commuiiicates  relative  to  appointmenta 
made  in  his  department  during  year 
J872 .-.. 

communicates  relative  to  an  appropria- 
UoD  for  the  completion  of  the  Colnm- 
bia  Hospital  for  Women 

commanicatss  relative  to  an  appropria- 
tion  for  continuing  the  geological  snr- 
vey  of  the  TerrilorieB  . ... 

cotntnnDicates  relative  to  an  appropria- 
tion for  the  relief  of  the  Mississippi 
Cbippewa  Indians 

commnoicatas  relative  to  an  upropiia- 
tiOQ  for  tbe  removal  of  the  Great  and 
Little  Osage  Indians ... 

transmits  a  memorial  of  the  legislatture 
of  Dakota,  prayinr  for  the  removal  of 
the  Pembina  bond  of  Chippewa  lo- 

commonicatea  relative  to  the  condition 
of  the  Miami  Indians,  and  the  rights 
ofaettlan  on  their  lands 

communioates  relative  to  Ihe  present 
difficulties  with  the  Modoc  Indians... 

commanioalea  relative  to  a  de&ciuicj  io 
■he  appropriation  for  the  snbaisteDCe 
of  tbe  Sionz  Indians 

tranamits  estimate  of  appropriations  re- 

r'Tod  for  the  incideelal  expenses  of 
Indian  service .-.-. 

transmits  an  act  of  the  lenslatare  of  the 
Chickasaw  Nation  for  tbe  adaption  of 
the  n»Toe«  of  the  Chickasaw  Matlon  . 

commnnicatei  relative  to  the  restoration 
to  market  of  celtain  lands  in  Michigan 

transmits  draught  of  a  bill  for  autbontj 
to  Qse  the  nnexpended  balance  of  pre- 
vious appropriations  for  the  snhsist* 
ence  of  tbe  Navajo  Indians 

commnniMtea  relative  to  the  claim  of 
Jostf  A.  Baca  and  Bomaldo  Baca 

eommnnieale*  relative  to  the  claim  of 
CynuM.  Cutler 

eommnniealM  relative  to  the  clum  of 
U.  Desmarais  &,  Co 
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Interior,  Secretary  of,  coonnnDicalea  reliklive  to  the  claim  of 

Probst  &  Kirthner .*..... 

commnnicAtea  reUtive  to  the  claim  of 

Seth  E.  Ward 

commanicates  relative  to  Hotue  bill  3099, 
for  the  relief  of  the  Alabania,  Cooshat- 
ta,  aud  Muscogee  tribea  of  Indians,  in 

Texas 

comma nicatra  relative  to  the  claim  of 

>     Chrialopher  Weidner 

recommenda  aa  appropriation  for  wafroD- 
roada  to  Yellowatooe  national  park. .. 

Internal  Terenae,  annual  report  of  the  Commissioner  of- 

index  of  tbe  above 

Istbmus  of  Panama,  letter  from  the  Secretary  of  War  relative 
to  freights  via  the — 

J. 

Jnssen,  Edmund,  message  of  the  Preaident  of  the  United  States, 
traoBmilting  hia  objection  lo  signing  House 
bill  No.  aaai.forthereUefof. 


L. 

Land-Office,  annual  report  of  the  Commissioner  of  tbe  General. 
Land,  letter  firom  the  Secretary  of  War  transmitting  draught 
of  a  hill  to  confirm  the  purchase  by  the  executive  depart- 
ment of  a  cerlaiD  tract  ofV  ^t  Omaha,  Nebraska 

Laodn,  letter  from  the  Secretary  of  the  Interior  relative  to  i 
appropriation  to  defray  the  expenses  of  appraisal  a: 

sale  of  certain,  in  Nebnaka 

letter  from  the  Secretary  of  the  Interior  relative  to  i 
appropriation  to  defray  the  expenses  of  appraisal  ai 

safe  of  the  Kansas  Indian 

letter  from  the  Secretary  of  the  Interior  relative  to  the 

restoration  to  market  of  certain,  in  Michigan 

Legal-tender  notes,  letter  from  the  Secretary  of  the  Treasury 

transmitting  information  relative  to  the  increased  issue  of 

Letters,  letter  from  the  Postm&sler-Oeneral  relative  to  the 
number  of,  annuaUy  transmitted  since  18^,  with  ratii 

postage  each  year,  See -• 

Levees  of  the  Mississippi,  letter  from  the  Secretary  of  War 
relative  to  bill  of  tbe  House  So.  3419,  to  aid  in  the  rebuild- 
ing of  the 

Uftht-house  and  buoyage  property,  letter  from  the  Secretary 

of  the  Treasury  transmitting  draught  of  a  bill  to  protect  the. 

Louisiana,  tneesage  from  ibe  President  of  the  United  State*  in 

answer  to  Tesalution  of  the  House  relative  to  the  condition 

of  affrirsin 

M. 

Uadden,  Charles  B.,  letter  from  the  Secretary  of  War  relative  | 
to  tbe  claim  of | 

Mail-contractors,  letter  from  tbe  Post  mas  ter-Oeneroi  trans-  i 
raittinr  report  of  fines  imposed  upon  and  dednctioni  made 
from  tne  pay  of .- - — 

Uiuls,  letter  from  the  Postmaster-Oeaeral  relative  to  the  cost 
of  transportation  of  tbe,  on  tbe  Uuion  Pacific  Kailroad......| 


..C^.txi^^lc 


Httoe,  letter  ttota  the  SecTetM7  of  War  relative  to  the  Harbor 

of  Poitlond 

Haiine   hoapital,  letter  from  the  Secretary  of  the  Treuar^ 

tmumittiDg  draurbt  of  «  bill  far  the  purchase  of  a  site  for 

^,  near  the  port  of  New  York 

Uuine  boapital.  New  Orleans,  letter  from  the  Secretary  of  the 

Treasuij  trans  mi  tlin^  drangbt  of  a  bill  for  the  sato  of  the. .. 
Uarine   boapilal  service,   BDoaal  report  of   the    aaperviiiD^; 

inr^eon  of  the -. ■■ 

index  to  the  above - 

HiriiM   hoepital   service,    letter   from   the  Secretary  of   the 

Treasury  relative  to  present  laws  governing-  the 

Matron  at  Pawnee  Indian  agency,  letter  from  the  Secretary 

of  the  Interior  relative  lo  an  appropriation  for  the  salary  of 

the,  of  the  school  at  Pawnee  Indian  agency 

Maryland,  letter  from  the  Secretary  of  War  relative  to  the 

improvement  of  Elk  Biver .-■ 

McCnllah,    James  A.,   message  from   the   President  of   the 

United   States,  returning   with   bis   objectioos  bill  for  the 

UcKinney,   Charles    J.,  letter   Trom   the   Secretary   of  War 

nlative  to  Ibe  claim  of. 

UcLanghlin,  John  and  William  South,  letter  from  the  Secre- 
tary of  War  relative  to  the  amount  due  to 

Medical  department,  letter  from  the  Secretary  of  War  relative 

to  a  deficiency  in  tbe  appropriation  for  the 

Mempbia  and  Vicksburgh  Hailroad  Company,  letter  from  the 
Secretary  of  War  relative  to  House  bill  2(J12  granting  right 
cf  way  to  the,  through  the  Vicksburgh  naUonal  cemetery  . . . 

Metropolitan  poUce,  anunal  report  of  tbe  board  of 

Michigan,  leltar  from  the  Secretary  of  War  relative  to  the 
construction  of  a  canal  oronnd  the  falls  of  the 

Saint  Mary's  Blver  In - 

letter  from  the  Secretary  of  the  Interior  relative  to 

the  restoration  to  market  of  certain  lands  in 

Military  convicts,  letter  from  the  Secretary  of  War  relative  to 
an  appropriation  for  outstanding  claims  for  care  and  main- 

tenaooe  of,  in  State  penitentaries 

Military  poet,  letter  from  tbe  Secretary  of  War  transmitting- 
•D  extract  from  the  report  of  the  Inspector-General  of  an 

inspection  of  tbe,  of  Key  West,  Florida 

Military  posts,  ktter  from  the  Secretary  of  War  relative  to  an 
appropriation  for  the  establishment  of,   on  the  Northern 

Pacific  Railroad 

Mines  and  mining  statistics,  tetter  from  tbe  Secretary  of  the 
Tnasniy  transmitting  report  of  Professor  Raymond  on,  neat 

of  th»  Bocky  Moantains 

Misaonri,   letter  from  the  Secretary  of  War  relative  to  tbe 
indebtebnesi  of  the  State  of,   for  ordnance  and 

ordnance  stores 

letter  from  the  Secretary  of  the  Treasury  relative  to 

the  election  of  a  public  bnllJing  at  Saint  Joseph.. 

Montana  Indian  war  claims,  letter  Stom  the  Secretaiy  of  War 

rrUtive  to  the,  of  1867 

K. 

Nivy  Department,  letter  liom  the  Secretary  of  the  Navy 
relative  to  clerks  and  employes  ap- 
pointed in,  during  the  year  Iln2 

letter  from  the  Secr^aiy  of  the  Nary 
relative  to  civil  service  qneslions  in  use 
in  the 1 

letter  from  the  Secretary  of  the  Navy 
transmilting  stataiiMnt  of  civil  employ  M 
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Il4*7,  Sccretarjof  the,  aonaaJ  report  of 

coDnntmlciiles  relative  to  the  smc 

pi^d  Tor  freight  on  materiAli,  tools, 

Ac,  darinff  lUTOsud  1871 

commanicKteB  relative  to  clerks  and 
emplov^  kppoiDted  in  faU  Depart- 

meDt  onrin^  the  jear  1872 

commuDicaieB  relative  to  dvil-iervice 

qiie»IIoiie  in  aae  Id  his  Department. . 

letter  from,  rela^ve  to  Hauae  bill  No. 

3400,  to  reflate  the  grkde  of  cer 

officers  in  the .... 

trBDBmits  lilt  of  civil  emploji^s  in  his 

DepartnwDt 

Nebruka,  letter  from  the  Secretary  of  the  Interior  relative  U 
an  appropriation  to  defrav  the  eipeiuea  of  «p- 

praltal  ana  sale  of  certain  lands  in 

tetter  from  the  Secretary  of  War  traniDiittiriii; 
draught  of  a  bill  to  confirm  the  purchase  bj  the 
executive  department  of  a  certain  piece  of  land 

Neeroes  of  the  Chickaaan  Nation,  letter  from  the  Secretary  of 
the  Interior  transmittinj;  an  act  paued  by  the  legislatnre  of 

the  Chickasaw  Nation  to  adopt  (be 

Newman,  William  H.,aiid  L.  A.  Van  Hoofmsn,  letter  from 

the  Secretary  of  War  relative  to  the  claims  of 

Hew  Maiico,  letter  from  tbe  Secretary  of  the  Interior  tn 

mit(in|[  reports  on  private  land-claims  in .. 

New  York,  letter  from  the  Secretaiy  of  the  Treaaury  relative 
to  the  sDipension  of  work  on  the  new  post-office 

building  iu  the  city  of 

letter  from  the  Secretary  of  the  Tteaenry  transmit- 
ting draught  of  a  bill  for  the  purchase  of  a  site 

for  a  marine  hospital  near  the  part  of 

letter  from  the  Secretary  of  War  relative  to  the 

survey  of  Bear  Creek  Harbor.  Lake  Ontario 

New   Yorker  Democrat,   letter  from  the   Secretary   of   War 

relative  to  the  claim  of  the 

letter  from  the  Secretary  of  War 

relative  to  the  claim  of  the 

SiSht-aignals,  letter  from  the  Secretary  of  the  Treasary  relative 

to,  in  the  mercantile  marine - 

North  Carolina,  letter  from  the  Secretary  of  War  relative  U 
the  improvement  of  the  entrance  to  Ci^ra  Fear  River 


Officers  in  the  Navy,  letter  from  the  Secretary  of  the  Navy 
relative  to  bill  of  the  House  No.  3UI0,  to  rognlale  and 
eetablish  the  grade  of  certain 

Ohio,  letter  from  the  Secretary  of  War  relative  to  tbe  harbor 

of  Toledo 

letter  from  the  same  on  same  subject 

Ordnance  and  ordnance  stores,  letter  from  the  Secretary  of 
War  relative  to  the  indebtedness  of  the  Stale  of  Missi  ~ 
for,  iasned  to  said  State 

P. 

Patents,  annual  report  of  the  Commissioner  of. 

Penitentiaries,  letter  from  the  Secretary  of  War  relative  to  an 
appropriation  to  meet  onlstanding  claims  for  CMre  and  mi 
tenonceof  militaty  convicts  in  State 

Penitentiary,  tetter  from  tbe  Secretary  of  War  relative  to 

taking  down  and  removal  of  the  old,  in  Washington  arsenal 
grounds 
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FeuiioDB,  annual  report  of  the  CoinmisnioneT  of 

Police,  annnBl  report  of  the  Board  of  Metiopolitiin -. 

Poatal^cardi  and  stamps,  letter  from  the  PoetmosIer-GeDeral 

tiaDsmittiiig  correapondenco  relatmg  lo 

Post-hospitala,  letter  from  tbe  SecretAry  of  War  relntive  to  i 

appropriation  for  the  permaneot  rppair  of - 

Poatmasm  General,  annual  report  of  the 

transmits     correspondence      lelattug 

postal-cards  and  stamps 

transcDits  list  of  clerta  and  ctiiplo}'^s  in  I 

Department  for  year  \H7'i 

commuDicatea  relative  to  tbe  cost  of  trai 

porlatifin  of  the  maiU - 

comannlcatea    relative    to    civil-aervi 
qnestions  in  use  in  his  Department. . 
communicatea  relative  to  the  number  of 
letters  annually  transmitted  since  ltt3U, 

with  ratio  of  poata^,  &c ' 

IrsuamitB  a  report  of  fiues  imposed  upon 
and  deductiouB  made  from  tbe  pay  uf 

contraclora  for  trauBporting  mails 

PiMt-OSce  Department,  Isller    from    tbe    Poatmaslei -General 
transmitting  list  of  clerks  and  em- 

plojfis  for  year  I P72 

letter  from  thtt  Postmamer  General  rela- 
tive to  civil-service  questious  in  use 

in  the 

PraK,  R.  H.,  lieutenant,  letter  from  the  Secretary  of  War  rela- 
tive to  tbe  claim  of 

Fr^ideot  of  the  United  SidtCB,  aonual  message  of  the 

synoptical  list  of  papers  trans- 
mitted with  the  nbove 

Iran  smi  Is  report  of  tbe  preaiJent  ' 
of  ibe  United  States  cenieo- 

coaimunicates  relative  to  com- 
pensation to  consular  agents 
tor  extraordinary  services 

communicates  relative  lu  tbe 
consular  nud  diplomatic  sys- 
tems of  the  United  States  

Iransmils  the  report  of  the  com- 
missioners for  inquiring  into 
depredationB  on  the  frontiers 
of  Teiae...-. 

transmits  bis  objection  to  bill  of 
the  House  No.  2291,  for  the 
relief  of  Edmund  Jnssen 

message  from  tbe,  iu  answer  to 
resolu^on  of  the  House  rela- 
tive to  the  condition  of  affairs 
in  Louisiana 

message  from  the,  vetoing  bill 
of  tbe  House,  No.  630,  relating 
to  new  trials  in  the  Court  of 

tronamits  tbe  report  of  consular 

a^Dt  De  B.  Kandolpb  Keim.. 

message  from   tbe,    rulalive  to 

consular  agents 

metsage  from  tbe,  retumingwitb 

hisobjectione  bill  of  tbe  House 

,  for  the   relief  of  Jame«   A- 

McCullab 
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President  of  Ihe  United  States,  meafie^  from  the,  IranemiltiDir 
■  letter  from  the  Secretai?  of 
Slate  relative  to  the  claim  of 

Bernhard  Bernstein 

meagage  from  the,  calling  al 
don  of  Conp^iBs  to  afonwr 
meMBge  lelative  to  the  fisb- 

Flirat«  land  claim,  letter  from  the  Secretary  of  the  Interior 
relative  to  the,  Ha.  (i3,  known  as  the  "  lonnof  Cieneqailla," 
in  ibe  name  of  Jgf^  Sanchez  it  al 

Private  land  claims,  letter  from  the  Srcretar;  of  tlie  Interior 
tranimitting  reports  of  the  anrvejor-j^neTol  of  New  Mex; 

Probst  and  Kircbner,  letter  fiom  the  Secretary  uf-the  Interior 

relative  to  the  claim  of — 

Providence  Hoepital,  letter  from  llie  Secretary  of  War  trans- 
miltine  a  report  of  the  Sui^eon-General  of  the  Army  on  the 
expenditure  of  tbe  appropriation  of  |30,U0U  fur  tbe  comple- 
tion of  the -' 

Public  buildinpi  letter  from  the  Secretary  of  the  Treasary  in 
answer  to  resoiulioo  of  the  House  leladve 
to  a,  for  a  post-office  at  Pawtnckel,  Bhode 

Island 

letter  from  tbe  Secretary  of  tbe  Treasury  rela- 
tive to  the  saspeiision  of  work  on  tbe  new 
post-office   buildine  in    the  city   of   New 

York 

letter  from  tbe  Secretary  of  tbe  Treasury  rela- 
tive to  tbe  erection  of  a,  at  Saint  Joseph, 

Missouri • 

Public  debt,  letter  from  tbe  Secretary  of  the  Treasury  relative 
to  the  aggregate  amount  paid  ou  the,  since  March  4, 1861 . .. 
Public  grounds,  letter  from  the  Secretary  of  tbe  Interior  rela- 
tive to  an  appropriation  for  the  extensioD  of  the,  surruunding 

the  Capitol 

Pablic  money,  letter  from  tbe  Secretary  of  tbe  Treasury  trans- 
mitting draught  of  a  bill  to  regulate  and  secure  tbe  safe 

keeping  of 

Public  property,  letter  from  the  Secretary  of  Slate  trausmitling 

iuveu'lory  of,  in  bis  Department 

letter  from  the  Commiiisiuiior  ot  Agriculture 
transmitting  list  of  articles  of.  pnrchnsed 
and  disposed  of  by  his  Deparlu"  — ■  -'-- 

last  inventory 

letter  from  the  Secretary  of  War  transmitting 
inventory  uf,  in  tbe  Bureaus  of  bii  De- 
partment  

Purcbase  of  squares  in  Washington  City,  letter  from  the  Secre- 
tary of  Ibe  Interior  relative  to  ua  additional  appropiiadun  to 
complete  the,  Nos.  6^7  and  GSa  . . 

Q- 

Qnartertnaster-GeneTHl's  Office,  letter  from  the  Secretary  of 
War  relative  to  the  conlingeut  expenses  of  the 

(Juarlermaeter's  Depaitmi-ut,  letter  fram  the  Secretary  of  War 
relative  to  the  eulialed  men  and  civilians  employed  in  Ihe... 

R. 

Raymond,  Professor,  letter  from  the  SetreWr^of  theTreasor^  ] 
Iranamitiing  report  of   Fro'  —  .  -  . 

mining  (t    '    '  '  "' 


art  of    Professor   Rhvi 
wfst  ol  the  Kucky  M( 
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Bccciptsuid  eipeoijitureg,  report  of  the  Treftaurerofthe  United 
States  of  the.  third  and  fourth 
({aartera  ISrn.and  first  aod  second 

qnarters  1871 

letter fromihe  Secretaiytraasmitting 

BtatemoDt  of,  for  the  jcarleTO.... 

BKtrraliaD,  letter  from  tlie  Seen tarr  of  the  Interior,  in  answer 

to  resolution  of  the  Hnuae,  relative  to  the  status 

of  militaiy,  No.  7,  opposite  Mare  Island,  Cali- 

tetter  from  the  SfiMetary  of  War  Telalire  to  the 
claims  of  the  settlers  on  the  Fort  Sandall  mil- 


tetter  from  the  Secretary  of  War  Telutive  to  the 

militarj',  No.  7,  near  Mare  Island,  California 

SHPrratioQS,  letter  from  the  Secretary  of  the  Interior  relative 

la  sn  appropriation  for  the  a  or  vey  of  the  boundaries  of  Indian. 

Berenue-catter  service,  letter  from  the  Secretary  of  the  Treas- 

JtTj  tianamitting  draught  of  a  bill  for  retiring  certain  officers 

of  the 

Bbode  Island,  letter  from  the  Secretary  of  the  Treasury  in 
■UBwer  to  resolution  of  the  House,  relalive  to  a  pablic  build- 
ing for  a  post-office,  at  Pawtncket 

Biier,  letter  from  the  Secretary  of  War  relative  to  the  im- 
provement of  the  Upper  Monongahela 

letter  Irom  the  Eeoretnry  of  War  relative  to  the  im- 
provement of  the  entrance  to  Cape  Fear,  North  Car- 
letter  from  the  Secretary  of  War  transmitting  a  report 

of  the  eiamiuation  of  the  Broadkiln,  Delaware 

CJFers,  letter  from  the  Secretary  of  War,  in  answer  to  resoln- 
tion  of  the  House,  relative  to  the  improvement  of  the 

Foi  and  Wisconsin 

Sirer.  letter  frain  the  Secretary  of  War  relative  to  improve- 

aiBDt  of  the  Elk,  Maryland 

Siren  and  harbors,  letter  from  the  Secretary  of  War  relative 
to  oertain  einminatiuna   of,  in  Shode 

Island  and  Connecticot 

letter  from  the  Secretary  of  War  relative 
to  the  repair,  preseriation,  and  comple- 

t'loa  of  certain  public  works  on 

fioad,  teller  from  the  Secretary  of  Warrelative  to  the  proposed, 
from  Santa  FStoTaoe,  Hew  Mexico  - 


6*iicheE,  Job£,  tl  at.,  letter  from  the  Secretary  of  the  Interior 
relative  to  private  Und-claim  No.  62,  in  the  name  of 

Sijbrook  Bar,  letter  from  the  Secretary  of  War  relative  to  the 
improvement  of - 

Smneo,  letter  from  the  Secretary  of  Stale  transmitting  a  re- 
port of  relief  and  protection  to 

Seiiore  of  booke  ana  papers,  letter  from  the  Secretary  of  the  I 
TreMniT  relative  to ] 

Ship-cuial,  letter  from  the  Secretary  of  War  relative  to  the 
cost  of  a,  from  the  Miseissippi  River  to  the  Ualf  of  Mexico..' 

Sboiralter,  Ephraim  P.,  letter  from  the  Secretary  of  War  re-  ' 
lominf  bill  of  the  House  for  the  relief  of ' 

Eav.boat  J.  M.  Thayer,  letter  from  the  Secretary  of  War 
rtialive  U>  replacing  the,  sank  iutlie  Arkansas  River 

^tfa,  William,  and  John  HcX-Hnghlin,  letter  from  the  Sucre-  i 
tary  of  War  relative  to  the  amonnt  due  to ' 

SiMe  Departntent,  letter  from  the  Secretary  of  .Slate  transmit-  | 
ting  an  inventory  of  public  property  in 
that  l>^partjnent ..,.__._..... [ 
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Stale  Department,  leller  from  tbe  Sei:ret&rf  of  State  Iruntmit- 
ting  slatempDte  of  diaborBementi  of  lh« 

contingent  fund  of  the >  • 

letter  from  the  Secretary  of  State  truBmit- 

llnglUt  of  employes  in  the 

letter  from  Ibe  (Secretary  of  Stale  relative 
to  tbe  appoinlment  of  clerks  in  tbe,  during 

the  year  iB72 

Sl»te,  Secretary  of,  Iraneiniti  a  report  of  relief  and  prolection 

transmilM  inventory  of  public  property  in 
cbarite  of  bin  Department 

traneinitB  statements  of  I  be  disbursements 
of  the  coDtiDKent  fund  of  bis  Depart- 

Iransmits  list  of  eoiployd*  \a  bis  Deparl- 

cominnnicetes  ret&tive  t«  an  spproprialion  I 
for  carrying  on  the  work  on  the  new  ] 
State.    War,    and   Navy    Uepaitmi 

building 

transmits  i;om  muni  cations  from  the  consal 
al  HoDK-KorR,  China,  and  tiie  Secretary 
of  tbe  Treasury,  relative  to  banking  fa- 
cilities between  tbe  Uulled  Stales  and 

the  East 

transmits  a  report  of  tbe  commercial  rela- 
tions of  the  United  States 

communicates  relative  to  the  appointmetit 
of  clerks  itt  bis  Department  during  the 

year  ]bT2 

Stale,  War,  and  Navy  Departments  building,  letter  from  the 
Secretary  of  Slate  relative  to  an  appropriation  for  carrying 

on  the  work  on  tba 

Steen,  Daniel  S.,  letter  from  the  Secretary  of  War  relative 

the  removal  of  the  charge  of  desertion  against 

Storma,  letter  from  the  Secretary  of  War  relative  to  an  appro- 

prialioQ  foreipenses  of  obHervation  and  report  of 

8t<iveB,  letter  from  the  Secretary  of  War  relative  to  ait  in- 
creased appropriation  for,  for  the  Army 

letter  from  the  Secretary  of  War  on  same  subject 

Sallivan,  Kerry,  letter  from  the  Secretary  of  War   relative  to 

theeaae  of 

Svperiotendent  of  the  CosBt  Survey,  report  of  the,  torlST'i.... 
Superior  Bay  and  Harbor,  and  Du  Luth  Harbor,  letter  from  Ibe 

Secretary  of  War  transmit tinfr  report  relative  to 

SupervisiDK  surgeon  of  the  marine  hospital  service,  annual 

report  of  tbe 

index  of  tbe  above — 

Surgical  appliances,  letter  from  tbe  Secretary  of  War  relative 
to  an  appropriation  for  providing  for  certain  classes  of  dlso- 

Bnrvejing  service,  letter  from  the  Acting  Secretary  of  the 
Interior  transmitting  estimate  of  amount  required  for  de- 
ficiencies for  tbe 

Swamp  lands  on  the  Potomac  River,  teller  from  die  Attorney 
General  relative  to 


Tax,  ten  per  cenl.  ad  valorem,  lelter  from  tbe  Secretary  of  tbe 
Treasury,  relative  to  tbe 

Telegrspb-line,  lelter  from  the  Secretary  of  War  relaUve  It 
militoiy,  in  Texas 
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,  T.l«g™h  UoM,  letter  from  lbs  Secretarj  of  War  raliti  ve  to  iho 

TurilorlM,  letter  from  the  gecretarjr  of  the  Interior  relative  to 
an  appropriation  for  inapB  and  charts  for  illus- 

letter  from  tbe  Secretary  of  War  relative  to  an  apprupri- 

letter  from  the  Secretai;  of  War  witbdrawiu);  tho  rec- 

letler  from  the  Secretary  of  War  relaiive  to  an  appro- 

leUer  from  the  Secretary  of  War  relative  to  a  military 

Tibbehs  Lincoln  W,  letter  fronj  the  Secretary  of  War  relative 

Tonnage,  letter  from  the   Secrefary  of  the  Treasury  trarsmit- 
linp  a  itateroent  of  the,  of  the  Uniled  Slales  employed  in 

Treumrer  of  the  United  Slaipe,  report  of  the.  of  receipts  and 
expeoditDres,  (bird  and  fourth  quarters,  IS70,  and  first  nod 

Tieainrj,  annual  report  of  tbe  Secretary  of  tbe,  on  the  HDaoces. 

traDBmittinglist  of  clerks  appointed  in 

letter  from  the  Secretary  of  the  Treasury 
tnuiamittingBUtementof  thaMpendi- 
tnres  of  tbe  contingent  fund  of  tbe 

letter  from  the  Seeratary  of  the  Treasury 
relative  to  civil  service  quealions  in  use 

TreMory,  Secretai;  of,  annual  report  of  the,  on  the  gnances 
transmiU  estimates  of  appropriations. 

trnnsmits  a  statement  of  drawback  or 
reductionol  duties  on  damaged  goods, 
in  answer  to  resolution  of  the  House. 

ceeds  claim  of  the  Choctaw  Indiane  . 
CommnnicHt^s  relative  to  an  appropria- 
tion to  payceitaln  Indian  depreda- 

of  forged  checks,  by  the  assistant 

House  relative  to  a  public  building 
for  a  post-office  at  Pawtucket,  Ebode 

1 

Iraosmils  infonnalion  relative   to  (be 

Title. 

Vol, 
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Page. 

Trauoiy,  Secretary  of,  tranamits  drangbl  of  a.  bill  for  relief  of 
the  asBiMont  treMurer.  New  York  City 

limits    of   tie   cDllection^igtrict  of 
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commnnicBtes  relative  to  Semite  bill 
1144,  (rranting  an  American  regittec 

trangmilg  gtatemeLt  of  the  tonnage  of 
the  United   Stales  employed  in  the 

vice  of  the  fiicgl  year  eoiliiig  Jane 

IriDsmitH  B  bill  for  the  relief  of  the  col- 
lector of  cQBtoms  for  tbe  dietiict  of 

izlDg  deputy  collectors  and  other  offi- 
cers of  cusloDiB  to  act  as  disbursiog 

expenditares  of  (he  United  Slates  for 

«l0D  of  work  on  tbe  Dew  post-office 

tmosmllB  draoBht  of  a  bill  for  the  pur- 
chase of  a  Eile  for  a  marine  bospital 

of  the  House  relative  to  seizures  of 

t«ction  of  light-house  and  buojafe 

imported  during  the  year  lS7i  by 

pended  balances  of  appropiiationi... 

able  bailding  for  tbe  use  of  the  Bu- 
reau of  EngTavtni;  and  Printing 

of  the  contingent  Aind  of  bis  Depart- 

of  a  public  building  at  Saint  Joieph, 

for  [he  iaie  of  the  marine  hospital, 

commanlcateB  rala^ve  to  civil-iervice 
on  mines  and  miainir  statistici  west 

Trmhtj,  Sceretaiy  of,  commanicates  relative  to  the  ngj^ngaXe  I 
amount  paid  on  the  public  debt  since  r 


11  relative  to  night-aignals 
report  of  the,  ou  commerce  and  navtga- 

Tiiut-rnnd  bonds,  letter  from  the  Secretaij  of  the  Interior  rela- 
Utb  to  the  Ottawa  Indian 

Tnut-Fund,  letter  from  the  Secretary  of  the  Interior  relative  to 
tli«  retention  of  Kickapoo  money  as  a 


U. 

Union  Pacific  Railroad,  letter  from  the  Postmaster-General  rel- 
ive to  the  cost  of  transportation  of  the  mails  on  the 

Union  Pacific  Railroad  Companj,  letter  from  the  Secretary  of 
Wtr  transmitting  statement  of  paymente  to  the 

UnlTrrsity,  letter  from  the  Secretary  of  the  Interior  relative 
ibetiffaiisof  the  Ottawa,  in  Kansas 


Vun  Roofmsn,  L.  A.,  and  WiUnm  H.  Neninan,  letter  from  the 
Secretary  of  War  relative  to  (he  claims  of 

Tieona  expoBition,  letter  froni  the  Secretary  of  the  Interior  rel- 
■live  to  an  appropriatiao  for  a  map  of  the  United  Stittes  for 
the  Americaa  depattmenl  of  tbe 


W^on-road,  letter  from  the  Secretary  of  tbe  Interior  relative 
to  an  appropriation  for  the  construction  of  a,  frum  Red  Lake 

Croasing  to  Bed  Lake  agtency,  Minueeota - --■ 

Wilnnt-Grove  Mining  Company,  letter  from  the  Secretary  of 

tbt  Interior  relative  to  the  claim  of  the,  of  Arizona 

Ward.  Seth  E.,  letter  from  the  Secretory  of  the  Interior  relative 

la  the  claim  of ... 

War  Department,  tetter  from  the  Secretary  of  War  traiumil- 
tinft  list  of  clerks  and  others  employed  in 

his  Department  during  year  ICiT^ 

letter  from  the  Secretary  of  War  traoBiniltiiiK 
inventory  of  public  property  in  tbe  several 

Bureaus  of  the  .  • — 

letter  from  the  Secretary  of  War  transmitting 
list  of  clerks  aud  emploj3a  appointed  in 

the,  during  1872 

letter  from  the  Secretary  of  War  transmitting 

civil-secvice  questions  in  nee  in  the 

letter  from  the  Secretary  of  War  transmitting 
statement  of  contracts  and  purchaaes  by  the 

several  Bureaus  of  tbe 

Wai,  SaiieUry  of,  annual  report  of  the ^ 

index  of  the  above . 

communicates  relative  to  depredaliona  on  tbe 

Texas  frontier 

communicates  lelative  to  the  claim  of  (be 

New  Yorker  Democrat 

communicates  relative  to  the  clum  of  tbe 

Mew  Yorker  Democrat • 

llaasmiM  draught  of  a  bill  for  tbe  relief  of 
John  R.  Williums,  lance-sergeant,  United 

States  Army 

CO  nmunicates  relative  to  the  disbursement 
ot  tbe  $1:2,01X1  appropriated  for  (he  relief 
of  aged  destitute  persons  in  tbe  District  of 
Calumbia 


Coogic 
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War 

Secrelsry  of,  cooimunicalea  relatiye  to  a  bill  for  (he  relief 

5 

17 
IS 

iMue  of  clolhinjf  to  certain  enlinted  men 
of  Batlery  F,  Fimt  AitilierJ*  and  Com- 

communicales  relative  lo  *q  approprialion 
for  pnivJdinff  aurgieal  appliances  for  cer- 

commnnicalea    relative    to    tbe    claim    of 

ielilers  on  the  Fort  Bandall  military  res- 
ervation in  Dakota 

for  the  permanent  repair  of  poat-hoBpitals . 

for  purchaainf:  certain  property  sdjoining 
BanAntonio  arsenal,  San  Anlonio.TelM. 
commnnicalps  relative  to  an  increased  ap- 
proprialion for  the  puTcbaEe  of  iluves  for 

'  ] 
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32 
36 

48 

49 

49 
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58 

59 
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71 
72 

81 

S4 

85 

93 
92 

communicales  relative  to  same  subject 

communicates  relative  to  tbo  coutingeol  ei- 

communirateK  relative  to  replacing  llie  snag. 
hoat  J.  M.  Thayer,  sunk  in  the  Arkansaa 

conimunitatefl  relative  to  ceruin  virocka  ou 

transmits  a  report  on  the  improvemeal  of 
Monroe  Harbor,  Micbigan,  andAshUbula 

prialion  of  g^W.IWO  for  the  completion  of 

oommnnicales  relalive  to  the  co»t  of  a  ship- 
canal  from  the  Missiasippi  Biver  lo  the 

transmita  a  report  of  the  eiaminalion  of  the 

«ommunicale»  wUhdrawBl  of   the   recom- 
mendation for  the  construction  of  a  per- 
manent depot  for  military  supplies  at  San 
Antonio,  Teiaa 

transmits  a  report  locating  a  hridffe  acrois 
the  Miaaissippi  River  ai  La  Croaae,  Wis- 

communicates  relative  to  the  claims  of  J,  B. 

Ely'a  heirs  for  the  use  of  certain  devices.. 
commuuicalea  relative  to  ao  artesian  well 

on  the  Fort  D.  A.  Kussell  miliiaty  teserva- 

of  a  canal  arotind  the  falls  of  the  Saint 

8 
8 

8 

■'"2 

of  the  Upper  Monoogahela  River 

commnnirates   relative    lo    the    haibor  of 

Communii;ale8  relative  to  same  subject. .... 
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Vu,  Secralary  of,  commonicatei  reUtWe  to  the  militar}'  reier- 
TsUon  No.7,Qear  Mare  Island, California. 

tDilitary  post  at  Key  West,  Florida 

BDrve^B  of  certain  rirsrs  and  harbors  iu 
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of  lb«  eotraoco  to  Capo  Fear  River,  North 

transmils  report  of  Geaeral  ViDC«Dt  on  the 

of  the  Foi  and  WiBcoDBio  Rivera 

for  the  relief  of  Charles  J.  HcKiaaer 

be  mannractared  for  issne  to  troops  dur- 

eommunlcates  relative  to  the  sarver  of  San- 





charee  of  desertion   agaiuit   Daniel  B. 

Cole 

appropciation  fur  tbe  Medical  and  Hoe- 

of  the  harbor  of  Portland,  Uaine 

490,  for  the  relief  of  the  East  Tennessee 

for  the  care  and  maintenance  of  militarr 

pointed   in  his  Department   during   (he 

transmits  reports  rclalive  to  Superior  Buj 
and  Harbor,and  DuLuth  Harbor  and  dike. 

liam  H.  Newman  and  L.  A.  Van  Hoofman. 
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War,SccrGtai7  of,  commUDicatei  telatire  lo  transferriiiK  the 


immUDicatel  telatire  lo  transiemiiK 
datf  of  making  an  anoQal  report  of  Sm 

traDsiuita  dtatemeut  of  contrucls  and  pnr- 
cbosea  made  by  the  eeveral  Bureani  of 
bla  Department 

commanicotes  relative  to  the  condition  of  the 
Freedmen'i  Hospital  in  the  District  of 
Columbia 

commnnicates  relative  to  thfl  taking  down 
and  removal  of  the  materials  of  the  old  pen- 
itentiary in  Washington  arsenal  grounda.. 

commnnicatei  relative  to  the  Montana  In- 
dian war  claims  of  I86T 

coDimnnicates  relative  to  the  survey  of  the 
harbor  of  Bear  Creek,  Lake  Ontario 

communicates  relative  to  fraiitbts  via  Isth- 
mus of  Panama 

tranamils  statement  of  payments  to  the 
Union  Pacific  Railroad  Company 

communicates  relative  to  a  deficiency  id 
the  appropriation  for  (he  Medical  Depart- 


com  muni  cat  es  relative  to   the  Utah  Indii 

tntnsniits  draught  of  a  bill  to  confirm  i 
purchase  of  a  portion  of  the  site  of  Ft 


a  the  reduction  of 


graph  line 


a  wagon-road  from 


Honstoa 
communicates  relHtive  I 
Fort  Sanders  military 

'    '   )   to  a  military  tele- 
in  Texas 

SantA  Fe  to  Taos,  in 

communicates  relative  to  bill  of  the  House 
Ko.  3041,  for  the  relief  of  Nathan  li. 
Abbott 

communicates  relative  lo  bill  of  the  House 
No.  3419.  to  aid  in  the  robuildiag  of  the 
kvees  of  the  Mississippi 

transmits  esUmale  to  carry  out  plans  for  the 
preservation  of  Army  clothing  and  equi- 
page   

communicates  relative  to  the  clum  of  I^en- 
tenant  R.  H.  Pratt 

communicates  relative  to  the  claim  of  Chaa. 
B.  Madden 

communicates  relative  to  the  repeal  of  sec-  { 
tion  5.  act  of  May  8,  1^72,  relating  to 
moneys  or  proceeds  of  sale  of  property 
pertaining  to  the  Army . 

communicatM  relative  to  an  appropriation 
for  the  purchase  of  a  limited  number  of 
Uatling  guns .. 

trarumilA  draught  of  a  bill  to  confirm  the 
purchase  by  the  eiecntlve  department 
of  a  certain  piece  of  land  at  Omaha,  Ne- 

communicates  relative  to  bill  of  the  HotiM 
for  the  relief  of  John  J.  Cladeek 

communicates  relative  to  bill  of  the  Honse 
for  thereliafofE^hrsimP.  Showalter 

Gommnnicates  relative  to  the  enlisted  men 
•nd  civilians  employed  in  the  Quarter- 
tnoeler's  Department i 
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Wu,  Secntar?  of, 


. .  TeUtiTe  lo  the  marine  hospi- 
MI  service  of  the  United  States 

transmita  petition  of  honoiablj  discharged 
BOidlors  of  the  Hegulai  Army  relative  to 
boanly 

commQnicatee  Tolative  to  an  appropriation 
for  the  establishment  of  miliCarj  posts  on 
the  Northern  Pacific  Railroad 

commnnictttes  relative  to  a  bill  to  authorize 
the  Attorney -General  to  adjust  the  claim 
of  the  Government  npon  (be  purchasers 
of  property  at  Harper's  Ferry '. 

commoaicateB  relative  to  an  appropriation 
for  expenses  of  observation  and  report  of 


commnnicBleB  relative  to  the  amount  doe 
John  McLimgbUn  and  William  South 

commnnicstes  relative  to  the  military  his- 
tory of  H.  R.  Graelle 

commnnicatea  relative  to  the  claim  of  Lin- 
coln W,  TibbitB 

cemmnnicatee  relative  to  the  claim  of  John 

commtinicates  relative  Co  the  probable  cost 
of  constructing  telegraph  tines  cannectlng 

military  posts  in  Teiaa 

commauicaies  relative  to  hill  of  the  Mouse 
No.  1012,  grantinif  right  of  way  through 
f,  at  Vicksburgh,  to 
icksburgh  Eailroftd 


the  Hemj 
Company 

communicates  relative  lo  the  bill  of  the  late 
firm  of  Derapsey  &  O'Tools 

communicatee  relative  to  a  detailed  state- 
ment of  the  amount  expended  in  payment 
of  the  Florida  militia 

communicates  reUlive  to  the  Army  retired 
list.. 


Wedeles,  Huro,  letter  from  Che  Secretary  of  the  Interior  rela- 
tive to  the  claim  of 

Weidoer,  Chriitopher,  letter  from  the  Secretary  of  the  Interior 
telalive  to  the  claim  of 

West  VirginiB,  letter  from  the  Secretary  of  War  relative  to  the 


r,  Cbsrlefl  B.,  letter  from  the  Secretary  of  War  relative 

to  the  claim  of 

VCillialiis,  John  H.,  letter  from  rhe  Secretary  of  War  trans- 
mtttinf  dmught  of  a  bill  for  the  relief  o^  lance-sergeant, 
t'oited  St«tes  Army. 


Wisconsin,   letter  from  the  Secretary  of  War  .. 

report  locating  a  bridge  across  the  Uissiselppi 

River,  at  La  Crosse 

letter  from  the  Secretary  of  the  Interior  transmit- 
ting an  estimate  of  appropriation  to  defray  the 
eipensea  of  appraisal  and  sale  of  the  Chippewa 
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June  10, 1872. 
Sm :  "We  bare  the  honor  to  hand  you  herewith  the  ar^ment  prepared 
by  OB  as  coacsel  of  the  United  States,  in  order  that,  in  poTBuance  of 
.jjticle  V  of  the  treaty  of  Waahington,  it  may  he  presented  in  their  be- 
lialf  to  the  tribanal  of  arbitration  constituted  by  that  treaty. 
"We  have  the  honor,  sir,  to  be  yoar  obedient  servants, 

0.  CFSHIKG. 
WM.  M.  EVAETS. 
M.  E.  WAITE. 

J.  C.  BAKCttOFT  Davis,  Esq., 

Agent  of  the  United  Siatet. 
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ARGUMENT. 


i.-INTRODUCTION. 

By  tbe  fifth  article  of  the  treaty  of  Washington,  it  is  provided  that, 
"it  shall  be  the  duty  of  the  agent  of  each  party,  within  two  A-,«i->n p«»m. 
months  after  the  expiration  of  the  time  limited  for  the  de-  ^;,:;:^"7™;|; 
livery  of  the  connter  case  on  both  sides,  to  deliver  in  dapli-  •*  »'">'«i»"- 
cate  to  each  of  tbe  said  arbitrators  and  to  the  agent  of  the  other  party 
it  nritten  or  printed  argament,  showing  the  points  and  referring  to  the 
eridence  upon  which  his  government  relies." 

The  undersigned  have  had  the  honor  to  receive  tbe  instructions  of  tbe 
Government  of  the  United  States  to  prepare,  and  place  in  the  bands  of 
the  agent  of  that  Government,  the  argument  on  its  part,  contemplated 
by  this  article  of  the  treaty,  in  order  to  its  submission  to  the  tribunal 
of  arbitration,  as  in  said  article  is  provided. 

lu  execntion  of  this  duty,  thus  Intrusted  to  them  by  their  Govern- 
ment, they  respectfully  present  the  following  argument  on  behalf  of  the 
United  Stat«8,  conformed  to  the  requirements,  in  this  respect,  of  the  pro- 
visions of  tbe  treaty  under  which  it  is  submitted. 

Before  entering  upon  the  argument  in  the  due  order  of  its  presenta- 
tion and  development,  we  may  be  x>ermitted,  with  some  advantage  to  the 
correct  understanding  of  the  precise  service  which  we  hope  to  be  able  to 
render  to  the  arbitrators,  in  the  discharge  of  the  arduons  and  responsible 
daty  which  they  have  undertaken,  to  point  out  the  character  and  extent 
of  the  discussions  on  the  part  of  the  tivo  contending  nations,  which  have 
already  been  laid  before  the  tribunal, 

In  the  Case  of  the  Government  of  the  United  States  and  in  that  of 
Her  Britannic  Majesty's  government,  delivered  to  the  tri- 
bunal on  the  fifteenth  day  of  December  last,  are  carefully  "-'."  TJT'o-"" 
set  forth,  in  considerable  fullness  of  detail,  the  principal 
matters  of  historical  fact,  of  legal  proi>osition,  and  of  supporting  evidence 
and  authorities,  which  make  up  the  body  of  the  controversy  submitted 
to  the  judgment  of  the  tribunal  by  the  high  contracting  parties  to  the 
treaty  of  Washington.  In  the  seven  volumes  of  proofs  which  accom- 
imay  the  Case  of  the  United  States,  and  in  the  four  volumes  which  hold  a 
like  relation  to  the  Case  of  Great  Britain,  are  collected,  with  much  else 
that  is  pertinent  and  important,  the  documents  of  the  diplomatic  treat- 
ment of  the  specific  controversy,  from  the  commencement  of  the  Ameri- 
ran  rebellion  to  the  conclusion  of  the  treaty,  exhibiting,  in  the  moat 
authentic  form,  the  real  nature  of  the  differences  between  the  two  na- 
tions, as  they  showed  themselves  in  tbe  immediate  presence  of  the  events 
"bicit  gave  rise  to  them. 

In  the  Counter  Cases  of  the  two  governments,  delivered  to  the  tribunal 
on  the  fifteenth  of  April  last,  the  deliberate  criticisms  of  the 
adverse  parties  upon  the  respective  original  cases  have  al- 
nady  advi8e<l  the  arbitrators  wherein  there  is  a  suhatantial  concurrence 
between  them  in  their  estimates  of  the  facts  and  the  law  of  the  matter  in 
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jadgment,  and  wherein  opposite  or  qiialif;iDg  opinions  are  insisted  upon, 
or  are  reserved  for  faller  treatment  in  the  argamenC  provided  for  in  the 
fifth  article  of  the  treaty.  The  volumes  of  proofs  which  have  been  pre- 
sented with  the  Counter  pases  seem  designed  either  to  supply  what  was 
thought  wanting  iu  the  drigina!  exhibition  of  proofs,  or  to  meet  tbe  con- 
tentions raised  by  the  respective  adverse  original  Gases  of  the  two  gov- 
ernments. 

It  may  be  assnmed,  then,  that  these  volumes  of  proofs,  and  the  Gases 
^  .  ^  ^  and  GonnterCases  of  the  two  governments,  not  only  present 
uu~ZTl^.„.  all  tbe  materials  necessary  or  useful  for  the  complete  intel- 
ligence and  just  determination  of  this  great  controversy  by 
the  tribunal,  but  have,  iu  a  great  measure,  reduced  the  disputation  be- 
tween the  parties  and  the  responsible  deliberations  of  the  arbitrators 
within  some  definite  and  established  limits. 

To  ascertain  these  limits  and  verify  them  to  the  approval  of  the  tri- 
bunal, and  to  confine  the  subsequent  discussion  rigidly  within  them,  we 
venture  to  think  should  be  a  leading  parpose  of  this  argument.  If  that 
purpose  shall  be  anccessfully  adhered  to,  and  if  we  shall  be  able  to  array 
in  a  candid  temper  and  with  circumspect  and  comprehensive  pertinency, 
the  considerations  that  should  control  the  adjudication  of  this  tribunal 
upon  the  issues  thus  raised  for  its  solution,  we  may  hope  to  render,  ia 
aid  of  the  deliberations  of  the  arbitrators,  in  some  degree,  the  service 
which  it  was  the  object  of  the  fifth  article  of  the  treaty  to  provide. 

If,  however,  we  should  have  the  misfortune  to  fail  in  our  estimate  of 
the  true  points  of  the  controversy,  or  in  our  efforts  to  meet  them,  as 
tbey  shall  present  themselves  to  the  greater  learning  and  intelligence 
of  tbe  tribunal,  such  error  or  misconception  will  not  be  remediless.  The 
arbitrators  may  at  any  time  before  their  deliberations  are  closed,  "if 
tbey  desire  further  elucidation  with  regard  to  any  point,  require  a  writ- 
ten or  printed  statement  or  argument,  or  oral  argument  by  counsel 
uiwn  it."  With  any  such  requirement  it  will  be,  at  all  times  and  in  any 
form,  both  our  duty  and  our  pleasure  to  comply,  and  we  sfaall  hold  oor- 
selves  in  readiness  to  attend  upon  the  wishes  of  the  arbitrators  in  this 
regard. 
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The  counsel  of  the  United  States,  in  propoanding  to  this  august  tri- 
bunal the  canse  in  controversy  between  that  nation  and  -n-uMnu.™,!. 
Great  Britain,  which  its  deliberations  are  to  explore  and  its  '^^a^!S^°'-^i. 
airsrd  to  determine,  have  no  occasion  to  feel  that  the  cele-  ^■"•'"^'••^ 
brated  publicists  who  represent  the  friendly  nations  which  take  part  in 
this  great  arbitration  are  less  instrncted,  already,  in  the  general  char- 
acter and  history  of  the  public  transactions  which  are  to  form  the 
ground-work  of  the  argument,  than  the  eminent  public  servants  of  the 
contending  parties,  who  are  joined  with  them  in  the  composition  of  the 
tiibunaL 

If  the  publicity  and  promineuce  of  these  events,  so  recent  in  the 
memory,  did  not  themselves  preclude  any  such  suggestion,  the  ample 
record  supplied  by  the  documents  presented  to  the  tribunal  by  the  two 
governments  has  put  the  arbitration  in  full  possession  of  all  facts,  and 
their  evidence,  which,  in  the  judgment  of  any  one,  can  be  thought  rele- 
vant to  the  discussion  of  the  principal  and  collateral  issues,  to  which 
the  judgment  of  the  tribnual  will  need  to  be  applied.  In  pnrsning, 
therefore,  our  immediate  purpose  of  attracting  the  attention  of  the  tri- 
bunal to  the  elements  of  the  controversy  arising  between  the  two  uo- 
tious,  upon  the  actual  events  which  gave  it  birth,  and  as  it  has  been 
shaped  for  the  investigation  and  debermination  of  the  tribunal  by  the 
contending  parties  iu  the  treaty  by  which  its  jurisdiction  is  created,  we 
shall  have  occasion  to  consider  no  matters  which  are  either  obscure  or 
disputabh',  and  none  which  may  not  be  drawn  with  the  same  confidence 
from  the  documents  laid  before  the  tribunal  by  Grfiat  Britain,  as  from 
those  presented  by  the  United  States. 

1-  When  the  great  social  and  political  interests  developed  by  the  in- 
stitution of  slavery,  as  it  existed  in  the  United  States,  car-  ,„  .„^,^i^:„ 
ried  the  popalar  agitations  beyond  the  bouuds  of  obe-  Ita^umi™'^^" 
dieoce  to  the  laws  and  loyalty  to  the  Government  of  the  ;;tTS?trf'^«t' 
United  States,  as  set  forth  in  Part  II  of  the  Case  of  Great  t'.m'Z'^^'!^ 
Britain  and  Pad,  II  of  the  Case  of  the  United  States,  it  was  ".I,,;;^"""  "" 
not  long  before  a  great  population  occupying  a  large  terri- 
tory was  drawn  into  an  armed  insurrection,  and,  as  a  next  step,  pushed 
into  a  military  rebellion  against  the  authority  of  the  Government.  The 
strength  and  menace  of  the  attempted  revolt  soon  grew  to  such  propor- 
tions that  the  Government  had  recourse,  in  dealing  with  these  rebellious 
hostilities  urged  against  it,  to  its  uudonbted  right  of  superadding  to  its 
peaceful  authority  of  sovereignty  the  exercise  of  belligerent  powers.  It 
met  the  military  array  of  the  rebellion  with  the  loyal  f9rces  of  the  na- 
tion, and  used  all  the  means  for  its  suppression  which  the  wealth,  the 
cearage,  and  the  patriotism  of  the  people  placed  at  its  disposal.  Itself 
a  great  maritime  power,  both  in  naval  strength  and  commercial  pros- 
p*ritj-,  the  resources  of  the  rebellion  included  neither.  The  Govem- 
iDetit,  by  prompt,  adequate,  and  successful  exhibition  of  its  naval 
Htrength,  shut  up  the  whole  seaboard  of  the  territory  in  rebellion  by  a 
blockade,  and  was  proceeding  to  cut  it  off  from  all  opportunity  of  es- 
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tablisfaiag  foreigu  commerce,  or  maintaining  maritime  hostilities,  from 
ita  own  resonrces. 

II.  The  principles  of  the  lawof  nations  recognize  this  necessity  which 
rh.F.rt.tt'.^...h,.  the  vigor  and  magoituile  of  rebel  hostilities  may  impose 
"*,a"."i"»,i"'.''t"  ni>on  the  government  of  a  nation,  and  attribute  to  a  resort 
ih,  ™,ii«i.  ^Q  ija  belligerent  powers,  in  snch  case,  no  conseq  nonces  affect- 
ing the  attitude  toward  each  other  of  the  parties  to  these  hostilitiee. 
Other  nations  are,  manifestly,  no  parties  to  the  conflict,  and  cannot  be- 
come snch  parties,  unless  by  choice,  which  is  intervention,  or  by  the  en- 
largement of  the  theater  of  hostilities,  or  their  actual  conrse,  forcing 
.  upon  tbeir  notice  such  questions  as  specifically'  arise  for  solution. 

The  effect  of  intervention  is  unequivocal.  If  attempted  in  aid  of  the 
Ai..i,^„r-  "t ,,-  belligerent  sovereign,  but  without  his  request,  it  is  officious, 
ml"."',:;,';-."!.  Zi  f  "*'  ™3y  ^^  unwelcome.  If  iu  aid  of  the  rebels,  against  the 
"  ■^-"■i"  sovereign,  it  is  au  espousal  of  their  cause,  and  an  act  of  war 

against  the  betligereut  sovereign.  In  such  a  case,  no  situation  of  tie«(ra(- 
ity  arises. 

But,  if  a  nation  abstains  from  intervention  in  thecondiet  between  a 
ii>..m>i«i>«>*  sovereign  nation  and  its  rebels,  it  is  inaccurate  to  treat  thin 
'w%ui'l«i'"  '"""  abntiaence  as  neutrality.  It  is  simply  an  unbrokeu  mainte- 
nance of  the  iuteniational  relatious  which  sul^itited  between  the  two 
jiowers  before  the  domestic  jieaco  of  one  of  them  suffered  distarbance. 
It  would  shock  the  moral  sense  of  civilization  to  speak  of  the  United 
States  as  standing  neud'tti  betweeu  Great  Britain  and  the  Sepoy  rebel- 
lion in  India,  or  of  Great  Britain  as  standing  nevtral  between  the  com- 
mune of  Fans  and  the  government  of  France. 

But,  when  the  actual  hostilities  iu  which  a  governmeut  is  engaged, 
in  the  suppression  of  a  rebellion,  encroach  upon  the  estab- 
i,.'.i"!',".T.IiI>..''^  lished  relatious  between  it  and  friendly  powers,  the  latter 
"^I'.-^r  'Tml"".''  have  presented  to  tbem  the  question  whether  they  will,  each 
p^'.-iMwit"-  for  itself,  acquiesce  in  the  exercise  of  belligerent  powers,  as 
'"""  sought  to  1)6  made  effective  against  the  rebels,  at  the  cost  of 

inteference  with  the  peaceful  rights  of  commerce  and  intercourae  which 
subsisted  before  the  uation  was  brought  into  this  stress  by  its  domestic 
rebellion. 

But  this  question,  under  the  rules  governing  the  subject  in  the  modem 
>.„  „ ,. -^  n..  Ift^'  of  nations,  can  have  but  one  answer.  The  nation  which 
""■'"""'-"  has  superadded  belligerent  rights  to  those  of  sovereignty, 
is  eutitled  so  to  do,  and  resistance  by  other  nations  to  the  fair  conse- 
(jnences  of  bucIi  rights  ujkiu  their  interests,  is  a  violation  of  the  law  of 
uatious,  and  an  unjust  intervention  in  the  domestic  conflict. 

In  regard  to  the  hostilities  prosecuted  against  the  sovereigu  bythe 
rebel,  if  they  should  pass  beyoud  the  bounds  of  intestine 
w.'.'n""'T^..":i^,'.'.'l  war  and  obtrude  themselves  upon  the  notice  of  other  sover- 
rV.*bl!i,idi.c'u'.d-  eign  powers,  the  actual  occurrences  which  raise  the  question 
*'"""°""  of  their  treatment  by  such  powers  may  be  trusted,  also,  to 
solve  it.  If  the  rebels  should  exhibit  their  strength  by  a  blockade  of 
any  of  the  ports  of  the  nation,  or  should  keep  the  seas  with  cruisers, 
and  assert  the  right  of  search,  of  capture,  and  of  prize  condemnation, 
against  the  ships  or  cargoes  of  another  nation,  the  power  thus  affected 
will  determine  for  itself  how  it  will  treat  this  new  disturber  of  its  peace- 
ful rights  and  interests.  It  has  no  antecedetit  obligations  of  friendship, 
of  treaty,  or  of  recognition,  even,  which  compel  it  to  acquiesce,  under 
the  law  of  nations,  in  the  legitimacy  of  this  violence.  It  may  pierce  by 
force  the  rebel  blockade  which  impedes  its  commerce,  resist  and  resent 
tlie  search  and  capture  which  threaten  its  maritime  property,  and  r^ect 
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t lie  asserted  prize  jurisdiction  an  working  no  change  of  title.  And  it 
amy  do  all  this,  iritliont,  in  tlie  least,  taking  pnrt  in  the  hostilities  of 
the  goternmeot  agaiiiat  the  rebels  or  esponsing  its  cause,  but  simply  in 
maintenance  of  its  own  rights  and  interests. 

I'udoubtedly,  it  is  competent  for  otlier  nations  upon  whose  notice  the 
bostilities  of  rebellion,  revolution,  or  revolt  mrty  obtrude  themselves,  to 
vteld  such  assent  and  submission  to  their  exercise,  to  the  disturbance 
•It' their  own  rights,  and  to  the  disparagement  of  their  own  iuterests,  as, 
aniler  sentiments  of  justice,  fair  play,  or  bumanity,  tbey  may  find  an 
'ud«qu»te  motive  for. 

This  course  tends  to,  and  naturally  results  in,  a  tacit  toleration  of 
Ibis  violence  as  in  the  nature  of  belligerent  power,  because  ^  ^^  ^ 
it  i»  practiced  in  that  Ben.se  and  under  that  justification  by  ^£|„''^''"™;;,7, 
cboM  who  exert  it.  Placed,  then,  between  the  couteuding  ^;"}-""7^J'"'J"' 
larties  in  the  attitude  of  obligatory  snbmission  to  the  bel-  f^^  -1"^  '^ 
ligereut  right  of  tbe  sovereign,  and  of  voluntary  tolerance  r£-.  j.r.£r.«» 
of  the  belligerent  practices  of  the  rebels,  other  nations  fall  r.~n",h,'r^L  m- 
irradually  into  an  equality  and  impartiality  in  dealing  with  *"""■ 
the  rightful  belligerent  power  and  the  de  facto  belligerent  force,  which 
iissimilates  itself  to  the  slatut  which,  between  two  rightful  belligerent 
pavers,  is  called,  in  the  law  of  nations,  neutrality. 

This  principle  of  public  law,  which  we  here  insist  upon,  that  is  to  say, 
the  right  of  a  sovereign  engaged  in  the  suppression  of  rebel-  ti„.  p,ia.„»  ,^ 
lion,  to  superadd  belligerent  powers  to  its  resources  of  ;T;i'r:;''3'„'p!;i";' 
{■eaceful  authority  in  dealing  with  the  hostilities  urged  *^^"""- 
against  it,  and  to  expect  from  otlier  nations  an  acceptance  of  the  situa- 
ii')n,  as  toward  the  sovereign  so  engaged,  with  the  same  consequences 
ti>  ibemselves  as  if  the  same  belligerent  powers  were  put  forth  in  sol- 
lain  war,  had  been  definitely  held  by  the  Supreme  Court  of  the  United 
i^tates  in  a  celebrated  judgment  pronounced  by  Chief  Justice  Marshall 
in  the  case  of  Rose  v.  Himely,  in  the  year  1808.  The  case  arose  upon 
the  exercise  of  belligerent  powers  by  France  in  attempting  to  reduce 
ihe  revolt  of  the  island  of  San  Domingo,  and  is  reported  in  4  Cranoh, 
iSnp.  Ct  Rep.,  p.  211.)  It  was  only  necessarj-,  therefore,  for  the  info- 
riur  courts  of  the  United  States,  and  for  the  Supreme  Court  on  final 
itppeal,  in  establishing  this  principle  of  public  law  in  its  operation  upon 
'rther  nations,  when  the  United  States  were  exercising  belligerent 
liorera  in  suppression  of  their  domestic  rebellion,  to  follow  the  reason 
xni]  aathority  which  had  been  accepted,  as  a  rule  of  the  law  of  nations, 
in  this  early  case.  "We  refer  to  the  judgment  in  the  '*  prize  causes," 
sported  in  2  Black's  Sup.  Ct.  Rep.,  p.  635. 

III.  The  only  notable  instances,  before  the  rebellion  in  the  United 
States,  {terhaps  the  only  instances,  in  wbichfriendly  nations  p„„„„,„.u„„ 
have  been  placed  by  this  obligatory  recognition  of  belliger-  '°''"'"- 
i-Ht  rights  in  the  sovereign,  and  voluntary  tolerance  of  belligerent 
|>oirers  in  rebels,  in  an  attitude  assimilated  to  neutrality,  have  been 
*liere  the  conflict  was  of  subject  states  seeking  to  recover  their  free- 
'lom,  or  between  revoltetl  colonies  and  the  mother  country,  where  in- 
'iepeudence  in  position,  in  boundaries,  in  interests,  in  population,  and 
in  destiny,  already  existing,  in  fact  the  only  tie  which  remained  to  be 
M;Tered  was  that  of  political  sovereignty,  and  the  severance  of  that  tie 
"as  the  osly  motive,  object,  operation,  and  expected  result  of  the  re- 
volt Id  such  cases,  the  tendency  on  the  part  of  other  nations  to  adopt 
^  practical  neatrality  is  greatly  prompted  and  facilitated  by  the  polit- 
ical Datnre  of  the  conQict,  and  the  further  consideration  that  the  inter- 
vening seas,  the  common  possession  of  all  nations,  are,  necessarily, 
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included  in  the  theater  of  t)ie  war,  and  must  become,  more  or  less,  the 
theater  of  actual  hostilities.  From  Huch  conflicts,  every  feature  of  do- 
mestic or  intestine  rebellion  is  net^essarlly  absenU  Tbey  are  as  disaim- 
ilar  as  are  the  throes  of  natural  birth  from  the  violence  and  horrors  of 
mutilation.  This  difference  asserts  itself,  at  once,  to  the  public  jadg- 
ment  of  other  nations,  and,  scarcely  later,  to  the  contending  parties, 
and  thus,  by  the  progress  of  the  conflict,  a  habit  of  practical  neutrality 
is  easily  established.  But  this  habit  imports  notliiug  inconsistent  with 
wwrnniw.™  the  principles  we  have  insisted  upon.  The  allowance  by 
ranri^M?"'.!;;  other  nations  of  belligerent  methods  to  the  sovereign,  is 
.^h  I,  o(.urr,r.„,,  obligatory,  systematic,  and  as  his  right.  The  allowance  of 
them  to  the  rebels  is  voluntary,  pro  re  nata  always,  and  of  sufferance. 

IV.  In  the  first  moments  of  the  conflict,  and  when  its  confliiement, 
as  a  domestic  rebellion,  within  the  territory  of  the  United 
.nu.£^«i>£  States,  was  successfully  engaging  the  attention   and  the 
'K^>I!^Z.mu"  naval   strength  of  the  Government,  Great  Britain  inter- 
'*•""■  vened,  and  assumed,  by  an  act  of  sovereignty,  exercised  by 

the  royal  prerogative  of  the  Crown  au  the  representative  of  the  natiou 
in  its  foreign  relations,  to  exalt  the  rebel  hostilities  to  the  same  level 
with  the  belligerent  rights  of  the  Unite*l  States  in  their  suppression, 
Hnd  to  place  itself  in  the  same  attitude  in  reference  to  the  conflict,  as  if 
it  were  a  public  war  waged  by  two  nations  iu  their  sovereign  right, 
towards  whom,  under  the  law  of  nati«na,  Great  Britain  was  under 
equal  obligations,  independent  of  any  choice,  to  respect  their  belligerent 
operations  and  maintain  neutrality. 

The  circumstances  under  which  this  celebrated  proclamation  of  the 
iv^»»«o.»™-  Queen  of  Great  Britain,  of  the  judgment  of  that  nation 
i.m.i.dn.  upon,  and  its  purposes  toward,  the  conflict  pending  within 

the  territory  of  the  United  States  between  that  Government  and  the 
rebels  against  its  authority,  was  made,  are  set  forth  in  Part  II  of  the 
Case  of  the  United  States,  pp.  43-65,  and  in  Part  II  of  the  Case  of  Her 
Majesty's  government,  pp.  4-9.  Oar  present  purpose  in  referring  to  il 
is,  merely,  as  being  the  first  step  taken  by  Great  Britain  in  its  relations 
to  the  conflict  in  the  United  States,  which,  as  they  showed  themselves 
throughout  its  course,  and  have  formed  the  subject  of  diplomatic  cor- 
respondence between  the  two  governments,  and,  finally,  of  the  first 
eleven  articles  of  the  treaty  of  Washington,  have  given  rise  to  the 
contentions  between  Great  Britain  and  the  United  States  which  are 
submitted  to  this  tribunal.  It  is  only  in  its  bearings  upon  these  issues 
that  we  now  comment  upon  its  character  and  consequences,  interpreted 
by  the  law  of  nations,  as  exhibited  iu  the  actual  events  that  fol- 
lowed it 

(a.)  This  proclamation,  issued  in  Loudon  on  the  13tb  of  May,  ISGl, 
w-™ia.u.,.>j  was  purely  voluntary,  and  anticipated  theoccurrenceof  any 
U1K.II.10.J.  practical  occasion  for  dealing  with  any  actual  rebel  hostili- 

ties, which  had  invaded,  or  threatened  to  invade,  the  peace  or  dignity 
of  Great  Britain,  or  the  security  of  the  maritime  or  other  property  or 
rights  of  its  subjects. 

{b.)  It  was  not  required,  in  the  least,  in  reference  to  the  relations  of 
wuujio.iwivi  Great  Britain  to  the  United  States.  They  were  fixed  by 
i'™  ihi'^r^'  intercourse,  by  friendship,  and  by  treaties,  in  all  general  as- 
""""••  pects,  and  by  the  principles  of  the  law  of  nations,  applicable 

to  the  new  situation,  which  we  have  already  insisted  upon. 

(c.)  It  bad  no  justification  in  the  public  acts  by  which  nations  an- 
H.d  » i..i.ik>  nouuce  to  their  people  and  to  the  world  their  sovereipu 
""■  pnrpose  to  take  part  in,  or  to  hold  aloof  from,  a  public  war 
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waged  between  Bovereigu  powers,  and  thue  enable  tbeir  nabjects  to  con- 
Torm  their  condnct  to  tbe  purpose,  tbus proclaimed, of  tbeir  goveromeat. 
The  existence  of  a  civil  war  witbin  the  territory  of  a  nation,  certainly 
does  not  call  for  a  proclamation  from  other  powers  that  tbey  do  not 
espOQse  the  cause  of  either  party  to  this  domestic  strife. 

{d.)  The  intervention  of  this  public  act  of  Great  Britain  produced 
certain  important  changes  in  the  moral  and  in  the  legal  j,^  ,^„^  ,^, 
reUtioDS  in  which  its  subjects,  its  commerce,  its  wealth,  all  l2i„o™;™i,^„ 
its  manifold  resources,  if  aronsed  to  active  interference  in  ■"<! 'i' i"-™-'' 
aid  of  the  rebellion,  would  stand,  in  the  public  opinion  of  the  world,  in 
tiie  municipal  jiirisprudeDce  of  the  realm,  and  in  tbe  doctrines  of  the 
lav  of  nations. 

tte  long  as  the  rebellion  in  the  United  States  remained  unaccredited 
iriih  belligerent  rights,  all  maritime  warfare  in  its  name 
Toiild  hare  borne  the  legal  character  of  piratical  violence  »i" '  ^'.^?^ '<.» 
anil  robberj'.  It  would  have  been  justiciable  as  such  every-  ■"™""  """" 
where,  and  punishable  according  to  the  jurisdiction  to  which  it  was 
made  amenable.  "  With  professed  pirates  there  is  no  state  of  peace. 
Tbey  are  the  enemies  of  every  country,  and  at  all  times ;  and,  therefore, 
aie  nniversally  subject  to  the  extreme  rights  of  war."  (Ld,  St«well,  in 
case  of  the  I^  Loais,  3  Dods.  Adm.  Bep.,  244,  246.)  "As  every  man, 
by  the  usage  of  our  European  nations,  is  justiciable  in  the  place  where 
the  crime  is  committed,  so  are  pirates,  being  reputed  out  of  the  protec- 
tion of  all  laws  and  privileges,  to  be  tried  in  what  parts  soever  they  are 
taken."  "  They  are  outlawed,  as  I  may  say,  by  the  laws  of  all  nations^ 
that  ifi,  ont  of  the  protection  of  all  princes  and  of  all  laws  whatsoever. 
Everybody  is  commissioned,  and  is  to  be  armed  against  them,  as  against 
rebels  and  traitors,  to  Hubdue  and  to  root  them  oat."  "  That  whicb  is 
called  robbing  upon  the  highway,  the  samebeiug  done  upon  the  water  is 
piracy."  "  When  this  is  done  upon  the  sea,  without  a  lawful  commission 
of  war  or  reprisals,  it  is  downright  piracy.''  (3ir  Lionel  Jenkins,  as 
cited  in  1  Fhill.  Int  Law,  §§  356, 358.)  The  interposition  of  the  Queen's 
proclamation  relieved  from  the  terrible  proscription,  pursuit,  and  ptin- 
idhment  thus  denounced,  all  who  should  take  the  seas  in  aid  o£^  the 
rebelhoa  against  the  United  States,  and  exposed  tbem,  at  the  worst,  to 
tbe  municipal  penalties  of  the  foreign-enlistment  act,  or  the  fate  of 
priBoners  of  war. 

9o,  too,  all  commercial  contracts,  including  the  raising  of  money  by 
loan,  the  building  or  fitliitg  of  vessels,  the  sale  of  arms  or  ^^  ^^^ 
munitions  or  other  supplies  in  aid  of  insurrection  or  domes-  'o™.M^'i  'n°- 
tic  rebellion  in  a  foreign  state,  are  absolutely  condemned  as 
immoral  in  the  law  of  England,  and  are  proscribed  by  the  courts  of 
justice.  (3  Phill.  Int.  Law,  ^  151 ;  Forsyth  Cons.  Law,  pp.  23ft-7.}  The 
effect  of  the  Queen's  proclamation  was  to  relieve  all  such  contracts  in 
aid  of  the  resources  of  the  rebellion  from  this  proscription  for  immo- 
rality^jwhicb,  otherwise,  the  law  of  England  applied  to  them. 

Y.  This  public  act  of  the  government  of  Great  Britain,  of  such  pro- 
foand  import  in  its  bearing  upon  the  conflict  which  the  i, ,„b,iid.»i bj 
United  States  were  addi-essing  themselves  to,  opened  to  the  ,T^'';:'ij"!lr''lbi; 
minds  of  the  British  people  entirely  new  relations,  moral,  i""-^"'- 
political,  and  legal,  with  tbe  pending  hostilities,  and  was  followed  by  an 
active,  constant,  and  systematic  coutribntion  from  tbeir  inexhaustible 
flnancial  and  commercial  resources,  in  sapply  of  the  deficiencies  of  the 
rebels,  and  in  reduction  of  the  disparity  of  strength  between  tbem  and 
their  Government.  The  methods  and  the  results,  in  tbeir  nature  and 
magnitode,  of  this  participation  of  the  people  of  Great  Britain  in  tbe 
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domestic  conflict  wbicb  raged  in  the  ITniteil  States,  are  preseuted  to 
the  notice  of  the  tribunal  in  the  Case  of  the  United  States,  are  attempted 
to  bequalifledor  justified  in  the  Case  and  Counter  Case  of  Her  BritaDnic 
Mj^jesty,  and  are  displayed  in  the  volumes  of  evidence  submitted  in 
support  of  the  opposite  contentions  of  the  parties  before  the  arbitrators. 
They  were  the  subjects  of  contemporaneous  correspondence  between  the 
two  governments,  in  detail,  at  every  stage  of  their  occurrence,  aud, 
since  the  suppi-essiou  of  the  rebellion,  the  adverse  views  of  the  govern- 
ments concerning  them,  by  the  fortuuate  result  of  a  long,  a  diOicnlt, 
iind  ail  honorable  and  amicable  course  of  negotiation,  have  been  put  in 
the  way  to  a  final  settlement  by  the  judgment  aud  award  of  this  tribu- 
iDiI.  It  only  remains  for  us,  under  this  division  of  the  argnmeut,  to 
<lirect  the  attention  of  the  arbitrators  to  the  situation  in  which  the  gov- 
«rument.s  of  Great  Britain  and  the  United  States  stoml  toward  each 
other,  and  to  the  subjects  of  difference  between  them,  at  the  close  of  the 
<lomestic  liostiltties  iti  connection  with  which  they  had  arisen,  and  to 
tlie  disposition  of  those  diflerences  sought  to  be  accompliabed  by  the 
treaty  of  Washington  and  the  friendly  deliberations  of  the  arbitrators. 

VI,  The  United  States,  notwithstiinding  the  incompetency  of  the  re- 
Ti,-  vn.t-ii  .11.1     sources  of  the  rebellion  in  these  regards,  and  the  adequate 

„,n.'-d"',...,;i' ",',■.  power  aud  success  of  the  Government  in  suppressing  any 
such  eftorts,  suffered  during  the  conflict,  in  a  very  great  de- 
gree, the  injuries  which  can  only  be  inllicted  by  hostile  commerce  aud 
maritime  warfare.  In  the  three  forms  which  make  up  the  struggles  of 
luaritime  war,  foreign  trade  in  contraband,  violation  of  blockade,  and 
|irize  capture,  the  Uuit«d  States  were  seriously  vesed  throughout  their 
conflict,  although  they  were  engaged  with  an  adversary  which  had  no 
eqjnmerce,  could  buitil,  equip,  arm,  or  man  no  ships,  kept  open  no  ports, 
<outd  furnish  no  convoy,  offer  or  meet  no  naval  battle,  bring  no  prize 
in/ra prtcsidia  or  under  judicial  condemnation.  By  these  maritime  hos- 
tilities, their  immense  naval  force  was  kept  constantly  occupied  for  four 
years,  and  their  commercial  marine  was  plundered,  burnt,  and  driven 
from  the  seas.  Their  cnrryiug  trade  in  the  commerce  of  other  nations 
■was  swept  away  from  them,  and,  in  their  own  commerce,  placed  at  a 
disadvantage  in  rates  of  insurance  and  freight.  In  n  word,  without  a 
tuaritime  enemy  or  a  naval  war,  the  United  States  suffered  the  stress, 
the  injuries,  and  the  losses  which  only  naval  belligerency  could  inflict. 

VII.  In  looking  for  the  agencies  and  operations  which  had  wrought 
WIN  i  .r.ui.^j  these  disasters,  the  xmblie  history  of  the  hostilities,  and  not 

,'.'''!r.".''T,M'",n  less  the  definite  and  comprehensive  proofs  laid  before  this 
' -'■••■•'"■■"-  tribunal,  exhibit  them  as  worked  out  by  schemes  and  en- 
terprises of  British  origin,  maintained  by  British  resources,  and  placal 
at  the  service  of  the  rebellion,  under  whatever  motive  of  cupidity,  of 
sympathy  with  that  cause,  or  of  enmity  to  the  United  States.  Systems 
of  Britisii  contraband  trade,  and  organized  merchant  fleets  for  the 
breach  of  the  blockade  established  by  the  United  States;  the  British  pos- 
sessions, neigliboriug  to  the  theater  of  the  domestic  war,  made  depots  of 
iiostilc  trade  and  covers  for  naval  war — 


ships  of  war,  British- built,  armed  and  supplied,  swift  aud  vigilant  for  the 
destruction  of  peaceful  commerce,  swift  and  vigilant  in  elusion  of  armed 
pursuit — these  were  the  agencies  and  oi>erations  which  the  rebel  hostili- 
ties wrought  into  the  service  of  their  maritime  war,  and  these  the  au- 
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thors  of  tlie  Tdde-reaching  disasters  which  tlie  maritime  property  of  the 
['nited  States  was  sulyeeted  to. 

VIII.  A  further  examinatiou  shows,  upon  definite  aud  utteqnirocal 
eridence,  that  these  powerful  and  eflective  contributions  of  ^.^  .,,,„„, 
British  aid  to  the  pressing  occasions  of  the  rebel  war,  did  ^.-ilv-wmVi"'""- 
uot  epring  from  the  spoutaneous  and  casual,  disconnected, 
iiDil  dQCtoating  motives  or  impulses  of  mercantile  adventure  or  cupidity, 
Dor  were  their  immense  and  prolouged  operations  sustained  and  carried 
I'nrward  by  any  such  vague  and  irresponsible  agencies.  They  were  in- 
duced, stimulateo,  and  directed  by  o&cial  and  authentic  eH'orts,  in  the 
name  and  by  the  authority  of  the  rebel  administration,  represented  by 
established  agencies  and  permanent  agents  within  the  territory  of  Great 
^litah).  It  was  an  occupation  of  that  territory,  and  an  application  of 
ilif  manifold  means  which  the  boundless  resources  of  its  people  supplied, 
bv  agents  of  the  difl'ereut  departments  of  the  rebel  administration,  there 
lo  conduct  the  preparations  of  its  hostilities  against  the  United  States, 
for  which  its  original  internal  resources  did  not  furnish  the  means,  and 
ffbich  the  belligerent  power  of  the  United  States  could  pre\-ent  from 
l>cing  introdnced  or  carried  ou  within  it.  It  was  this  system  which  i» 
justly  described,  in  the  Case  of  the  United  States,  and  exhibited  in  thc- 
liroofs,  as  equivalent,  within  the  sphere  of  its  operations,  to  using  Great. 
Britain  as  "  the  arsenal,  the  navy-yard,  and  the  treasury  of  the  insar- 
iwnf  confederates." 

IX.  If  the  actual  method  and  agencies  of  these  disasters  were  tbns 
manifest,  the  magnitude  and  permanence  of  the  injuries  ^,  „„,,^ 
sufl'ered  from  them  by  the  United  States  are,  also,  indispii-  |?;f;;"^,;;;;"'^ 
table.  These  injuries  were  specific,  in  the  shape  of  private  °'"  """ 
losses  and  public  expenditures,  capable  of  somewhat  accurate  ascertain- 
ueat  and  computation.  They  were  also  gmerat,  (1,)  in  the  burdena 
upon  the  commerce  of  the  United  States  produced  by  this  naval  warfare, 
aud  of  which  the  enhanced  premiums  of  insurance  furnish  some  measurer 
and  (2,)  in  the  reduction  of  the  mercantile  marine  of  the  United  States, 
and  the  tansfer  of  ita  trade  to  the  British  flag,  which  the  public  records 
of  its  tonnage  will  disclose.  Besides  injuries  in  theae  forms,  the  infln- 
eace  of  these  maritime  hostilities  upon  the  conduct,  severity,  length,  and 
iinrdens  of  the  war  forced  upon  the  Government  of  the  United  States, 
in  maintenance  of  its  anthority  and  in  snppression  of  the  rebellion,  con- 
state another  head  of  injuries  suffered  by  the  United  States  from  the 
prosecntion  of  these  maritime  hostilities.  In  the  aggregate,  then,  these 
^njaries  make  up  the  body  of  the  grievance  which  the  United  States  have 
•nffered  from  the  incorporation  into  the  rebel  strength  and  war  of  the 
aforesaid  agencies  and  operations,  contributed  thereto  from  the  in- 
terests, the  sympathies,  and  the  resources  of  the  people  of  Great 
Britain. 

X,  Upon  a  survey  of  the  whole  field  of  the  international  relations 
"liich  bad  been  maintained  toward  it  by  other  friendly  ^^  ^^^^_  ^^^^ 
jxiwers  dnring  the  severe  trials  through  which  it  bad  passed,  .-iJu™ui  "  T«" 
tbeGovemmentof  the  United  States  found  no  occasion  to  oc-  '""* '  "°" 
'OTiy  itself  with  any  grievance  or  to  lament  any  disasters  which  it  had 
'Offered  from  foreign  aid  to  the  strength  and  persistence  of  the  rebel- 
lion from  any  other  source  than  from  the  actioo  and  agency  of  the 
l*ople  of  Great  Britain.  If  other  great  powers  had  followe<i,  at  greater 
It  leas  intervals,  the  precedent  of  the  governmental  act  of  Great 
Britain  ju  ita  proclamation,  and  issned  formal  declarations  io  the  same 
fenK,  these  governments  had,  essentially,  kept  the  action  of  their  sab- 
}WtR  within  Ibe  obligations  of  abstinence  from  the  contest  in  obedieace- 
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to  the  reqniremeDts  of  the  law  of  DatioDS.  The  United  States,  there- 
fore, had  no  duty  to  tbeDiBelves  and  their  citizens,  and  none  to  their 
position  nmotig  the  tiations  of  the  (rorld,and  in  maintenance  of  justice 
and  friendship  in  the  future,  which  called  upon  them  to  assert  any  rights 
or  redress  any  wrongs  growing  out  of  the  conduct  toward  them  of  any 
other  power  than  Great  Britain. 

XI.  The  course  of  the  public  correspondence  between  the  govern- 
mentu  of  Great  Britain  and  the  United  States,  whethercon- 
,«-! "  Id'u"!^:  temporaneoas  with  or  snbseqneDt  to  the  events  to  whicli  it 
""*'  related,  disclosed  so  wide  a  difference  in  the  estimates  whicU 

the  two  governments  placed  upon  the  rights  and  duties  of  satisfuction 
and  indemnity  for  the  injuries  the  United  States  had  suffered,  and  for 
which  they  were  demanding  redress  from  Great  Britain,  as  to  produce  a 
situation  of  the  greatest  gravity  and  difSculty.  Although  it  may  be  con- 
fidently hoped  that  the  more  general  aeceptance  of  the  obligations  of 
justice  between  nations  has  made  it  more  and  more  ditScult  for  two  such 
governments  to  find  themselves  in  the  necessity  of  appealing  to  the 
resort  by  which,  as  Vattel  expresses  it,  "a  nation  prosecutes  its  right 
by  force,"  yet  unappeased  complaints  of  the  magnitude  and  severity  of 
those  preferred  by  the  United  States  against  GreatBritain  do  not  easily 
pass  into  oblivion  without  some  form  of  adjudication.  Whether  or  not 
the  resources  of  international  jnstice  shall  ever  furnish  to  nations  a 
compulsory  tribunal  of  reason  that  will  supersede  what  Lord  Bacon 
calls  "  the  highest  trials  of  right,  when  princes  and  states  tliat  acknowl- 
edge no  superior  upon  earth  shall  put  themselves  upon  the  justice  of 
Grf  for  the  deciding  of  their  controversies  by  such  success  as  it  shall 
please  Dim  to  give  on  either  side,"  it  has  proved  to  be  within  the  com- 
pass of  the  public  reason  and  justice  of  the  two  powerful,  enlightened, 
and  kindred  nations,  parties  to  this  great  controversy,  to  subtract  it 
fti>m  the  adjudication  of  "war,  tho  terrible  litigation  of  states.^  By 
amicable  negotiations  which  have  produced  the  treaty  of  Washington, 
the  high  contracting  parties  have  reduced  their  differences  to  a  formal 
and  definite  expression  and  description  ofthe  claims  for  satisfaction  and 
indemnity  by  Great  Britain  which  the  United  States  insist  upon,  and 
that  nation  contests,  and  have  submitted  to  the  award  ol'thii  august 
tribunal  the  final  determination  of  the  same. 

The  Case  of  the  United  States  sets  forth  the  text  of  those  articles  ot 
Thf  (-.....no.  «t  the  treaty  of  Washington  which  provide  for  the  constitu- 
II^toil^p^.M^i!'.  tioQ  of  the  tribunal  of  arbitration,  and  ascertain  and  state 
...bifHiDK.  jiig  Bubject-matter  for  its  jurisdiction,  the  measure  of  its 

powers,  and  the  form  and  effect  of  its  authorized  award.  In  the  full 
lightof  the  negotiations  which  led  to  and  attended  this  consummation, 
and  which  are  laid  before  the  tribnnal,  in  the  Cases  and  proofs  of  the 
contending  parties,  the  arbitrators  will  find  no  difficulty  in  atSxing  to 
the  terms  of  the  treaty  their  true  and  certain  moaning. 

We  desire,  by  a  few  observations,  to  attract  the  attention  of  the 
arbitrators  to  some  principal  features  of  these  provisions  of  the  treaty. 

I.  The  situation  giving  occasion  to  and  intended  to  be  met  by  these 
nwf.pt:.«,  rf  ihr  provisions  of  the  treaty  is  described  as  "  differences  that 
.i™i  have  arisen  between  the  Government  of  tho  United  States 

and  the  government  of  Her  Britannic  Majesty,  and  still  exist,  growing 
out  of  the  acts  committed  by  the  several  vessels  which  have  given  rise 
to  the  claims  generically  known  as  the  'Alabama  claims.'  "  The  only 
-other  recital  bearing  upon  this  subject,  before  the  operative  provisions 
of  the  treaty  for  the  disposition  of  these  differences,  is  to  the  effisct  that 
"Her  Britannic  Majesty  has  authorised  her  high  commissioners  and 
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[lien i[>o ten tisiries  to  express  Id  »  friendly  spirit  tlie  regret  felt  by  Her 
Jlajenty's  ^overumeut  for  the  escape,  nnder  whatever  circumstancea,  of 
tlie  Alnbatna  mid  other  vessels  from  British  ports,  and  for  the  depreda- 
liong  committed  by  these  vessels." 

Upon  these  premises  thus  recited,  and  "  in  order  to  remove  and  adjust 
all  complaints  and  claims  on  the  part  of  the  United  States,  and  to  pro- 
ride  for  the  speedy  settlement  of  sucb  claims,"  the  operative  arranj^e- 
metit  to  that  end  proceeds  in  the  definite  sbitement  that  "the  high 
contracting  parties  agree  that  all  the  said  claims  growing  out  of  acts 
committed  by  the  aforesaid  vessels  and  generically  known  as  the  'Ala- 
bama claims,'  shall  be  referred  to  a  tribunal  of  arbitration,"  which  this 
article  of  the  treaty  then  proceeds  to  constitute. 

II.  The  sixth  article  of  the  treaty  imposes  certain  rules  or  prin- 
ciples, as  the  law,  accepted  by  the  concurrence  of  the  -n..  ni«  ^  u,, 
high  contmctiug  parties,  according  to  which  the  actual  """■ 
matters  in  diflference  between  them  are  to  be  adjudicated  by  the  tribu- 
nal; and,  accordingly,  it  is  provided  that,  "in  deciding  the  matters 
i<abmitted  to  the  arbitrators,  they  shall  be  governed  by  the  following 
three  rales,  which  are  agreed  upon  by  the  high  contracting  parties  as 
nile^to  be  taken  as  applicable  to  the  case,  and  by  such  principles  of 
international  law,  not  inconsistent  therewith,  as  the  arbitrators  shall 
lictcnnine  to  have  been  applicable  to  the  case."  The  article  then  pro- 
ceeds to  give  the  text  of  the  roles,  which  it  is  not  necessary  here  to 
repeat. 

The  only  further  iuatrnction  in  regard  to  the  disposition  of  the  mat- 
tere  submitted  to  arbitration,  under  the  niles  prescribed  for  -n-n  fn,.i.«..  ^ 
their  determination,  is  to  be  found  in  the  seventh  article  of  *"""  *"■ 
the  treaty,  in  its  provision  that  "  the  said  tribunal  shall  first  determine 
as  to  each  vessel  seiwirately  whether  Great  Britain  lias,  by  any  act  or 
omission,  failed  to  fulfill  any  of  the  duties  set  forth  in  the  foregoing 
three  mies,  or  recognized  by  the  principles  of  international  law  not  in- 
coosisteut  with  such  rules,  and  shall  certify  sucb  fact  as  to  each  of  the 
said  vessels." 

Upon  this  principal  determination  by  the  tribunal,  it  is  also  provided, 
in  Article  Til,  that,  "in  case  the  tribunal  find  that  Great  Britain  has 
failed  to  fulfill  any  duty  or  duties  as  aforesaid,  it  may,  if  it  think  projter, 
proceed  to  award  a  sum  in  gross  to  be  paid. by  Great  Britain  to  the 
L'nited  States  for  all  the  claims  referred  to  it,"  and,  in  the  tenth  article, 
that,  "  in  case  the  tribunal  finds  that  Great  Britain  has  failed  to  fulfill 
any  duty  or  duties  as  aforesaid,  and  does  not  award  a  sum  in  gross,  the 
bi^h  coutrafiting  parties  agi'ee  that  a  board  of  assessors  shall  be  ap- 
pointed to  ascertain  and  determiue  what  claims  are  valid,  and  what 
anoant  or  amounts  shall  be  paid  by  Great  Britain  to  the  United  States 
on  account  of  the  liability  arising  from  such  failure  as  to  each  vessel, 
according  to  the  extent  of  such  liability  as  decided  by  the  arbitrators." 

The  effect  of  the  award  that  shall  be  made  by  the  arbitrators  under 
the  authority  conferred  upon  them  by  the  treaty,  is  given  f,^,^,,,,,^ 
by  the  ninth  article,  which  provides  that  "  the  high  con- 
tracting parties  engage  to  consider  the  result  of  the  proceedings  of  the 
Iribunal  of  arbitration  and  of  the  board  of  assessors,  should  soch  board 
be  appointed,  as  a  full,  perfect,  and  final  settlement  of  all  the  claims 
hereinbefore  referred  to ;  and  further  engage  that  every  such  claim, 
whether  the  same  may  or  may  not  have  been  presented  to  the  notice  of, 
made,  preferred,  or  laid  before  the  tribunal  or  board,  shall,  from  and 
after  tlie  conclusion  of  the  proceedings  of  the  tribunal  or  board,  be  oon- 
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sidered  and  treated  as  finally  settled,  barred,  and  bencefortU  toadmissi- 
ble." 
From  these  arrangements  of  the  treaty,  it  is  apparent : 
(L)  That  the  high  contractingparties  have  found,  (in  tbepbblicact  of  the 

Tk,™™«„oi',a-  government  of  Great  Britain,  expressiaj^  the  regret  of  that 
d.mn,ti<u,-rd,  government  for  certain  occurrences  in  the  past,  and  in  the 
ioint  pnblic  actof  the  two  governments,  by  which  they  agree  to  observe, 
"as  between  themselves  in  future,"  the  rules  established  asthelaiv 
of  this  arbitration,  "and  to  bring  them  to  the  knowledge  of  other 
maritime  powers,  and  to  invite  them  to  accede  to  them,")  the  means  of  re- 
duciug  the  measure  of  the  complaint  and  demand  for  indemnity,  insistetl 
upon  by  the  United  States,  and  contested  by  Great  Britaiu,  before  this  tri- 
bunal, to  all  the  claims  of  the  United  States  "  grotving  out  of  acts  eom- 
mitted  by  "  the  described  "  vessels  and  generieally  known  as  the  'Ala- 
bama claims.'" 
(2.)  That  these  claims  are  all  preferred  by  the  United  States  as  a  na- 

■n,  cuim>  nc.  tioD  against  Great  Britain  as  a  nation,  and  are  to  be  so  com- 
""^"•■"'"■'-    put«d  and  paid,  whether  awarded  as  "a  snm  in   gross," 
under  the  seventh  article  of  the  treaty,  or  awarded  for  assessment  of 
amounts,  under  the  tenth  article. 
(3.)  That  the  authority  of  the  tribunal  is  absolute  and  final  between 

-n,.  .mh-m,  or  the  two  nations,  and  comprehensive  of  all  the  claims  falling 
tT'iM.r'ilSZ'.™'  within  the  terms  of  the  submission,  "whether  the  same  may 
'™  or  may  not  have  been  presented  to  the  notice  of,  made,  pre- 

ferred, or  laid  before  the  tribunal  or  board  of  assessors." 

(4)  That  by  force  of  this  treaty,  and  the  execution  of  the  jurisdic- 

ic...»d.,iii.  tionit  confers  upon  this  tribunal  of  arbitration,  the  eoutro- 
'""■  versy  between  the  two  nations,  arising  npon  the  conduct  of 

Great  Britain  during  the  late  rebellion  in  the  United  States,  will  find 
its  final  solatioD  in  the  award  of  the  arbitrators,  and  will  be  forever 
removed  as  an  occasion  of  estrangement  or  disturbance  of  peace. 
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We  arrive,  now,  id  sequence  of  the  foregoing  exposition  of  tUe  origin, 
Mstory,  and  natnre  of  the  pending  controversy  between  the  United 
States  and  Great  Britain,  to  statement  of  the  reclamations  of  the  Amer- 
iciu  Government  against  the  British,  comprised  in  the  Treaty  of  Wash- 
jn°toa,  and  explanation  of  the  grounds  of  public  law  on  which  those 
reclamations  are  founded,  and  in  view  of  which  the  United  States  aak 
the  jndgment  of  this  High  Tribunal. 

The  principle  of  these  reclamations  is  fully  set  forth  in  the  Case  and 
t'onnter  Case  submitted  by  the  United  States. 

Bat  a  summary  restatement  thereof  is  necessary  here  in  order  to  give 
completeness  to  the  present  Argument,  so  that  It  shall  constitute  a  con- 
nected and  logical  rSauDi4  of  the  whole  controversy  between  the  two 
Governments. 

I.  The  United  States  maintain,  as  matter  of  fact,  that  the  British 
Uoverament  was  guilty  of  want  of  due  diligence,  that  is,  of 
folpable  negligence,  in  permitting,  or  in  not  preventing,  the  iin,u"sl™'i.'r-' 
coDstractlon,  equipment,  manning,  or  arming,  of  confederate  o"''.J°'B'iw!"'°,' 
men-of-war  or  cruisers,  in  the  ports  of  Great  Britain  or  of  ™'""'°  °'™'^"'- 
the  British  colonies ;  that  such  acts  of  commission  or  omission,  on  the 
Iiart  of  the  British  Government,  constituted  violation  of  the  interna- 
tiooal  obligations  of  Great  Britain  toward  the  United  States,  whether 
she  be  regarded  in  the  light  of  the  treaty  friend  of  the  United  States, 
while  the  latter  were  engaged  in  the  suppression  of  domestic  rebellion, 
or  rliether  in  the  light  of  a  neutral  in  relation  to  two  belligerents ;  that 
Kdch  absence  of  due  diligence  on  the  part  of  the  British  Government 
M  to  acts  of  commission  or  omission,  injurious  to  the  United  States,  on 
ihe  part  of  subordinates,  as  well  as  of  the  ministers  themselves ;  and 
liiat  thus  and  therefore  Great  Britain  became  responsible  to  the  United 
-States  for  injuries  done  to  them  by  the  operation  of  such  cruisers  of  the 
t'oDfederates.  That  is  to  say,  to  adopt  ia  substance  the  language  of  the 
treaty  of  Washington,  the  United  States  maintain  as  fact- 
First,  that  the  British  Government  did  not  use  dne  diligence  to  pre- 
vent the  fitting  ont,armiDg,  or  equipping  within  its  jurisdiction  of  every 
^tssel  which  it  had  reasonable  ground  to  believe  was  intended  to 
fraise  or  carry  on  war  against  the  United  States,  and  also  did  not  use 
like  diligence  to  prevent  the  departure  from  its  jurisdiction  of  every 
vi*«l  intended  to  cruise  or  carry  on  war  as  above,  such  vessel  having 
'"Wti  specially  adapted,  in  whole  or  in  part,  within  such  jurisdiction,  to 
warlike  use. 

Secondly,  that  the  British  Government  did  permit  or  suffer  the  Con- 
Werates  to  make  use  of  its  ports  or  waters  as  the  base  of  naval  opera- 
tions against  the  United  States,  or  for  the  renewal  or  augmentation  of 
military  supplies  or  arms,  or  the  recruitment  of  men,  for  the  purpose  of 
war  against  the  United  States. 

Thirdly,  that  the  British  Government  did  not  exercise  due  diligence 
in  its  own  ports  and  waters,  and,  as  to  all  persons  within  its  jurisdic- 
tion, to  prevent  any  violation  of  its  aforesaid  obligations  and  dnties  as 
rwpecte  the  United  States. 
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II.  The  Uiiitecl  States  further  maintaia  that,  it  appeariflg  as  fact 
1^  ^^  ^^       that  Great  Britain  did  fail  to  fnlflll  all  her  duties  as  afore- 

...uSI^m".^'^  said  toward  the  United  States,  (Article  VII,)  thereupon  and 
thereby,  in  virtue  of  the  Treaty  of  Washington,  and  of  the 
express  compacts  tbereia  contained,  Ureat  Britain  is  bound  by  reason 
of  her  liability  arising  from  auch  failure  {Article  X)  to  pay  tJ>  the  United 
States  a  sum,  in  gross  or  on  assessment,  tor  all  the  reclamations  ?cferred 
to  this  Tribunal,  or  snch  amount  or  amounts  on  account  of  said  liability 
according  to  the  extent  thereof  as  decided  by  the  Tribunal. 

III.  The  United  States  find,  on  inspection  of  the  Treaty  of  WaBhing- 
9rQP<  or  ihr  .uL-  tou,  that  (Irpat  Britain  has  submitted  to  this  Tribunal "  all 

""""  the  said  claims"  of  the  United  States  "  growing  oat  of  the 

acts"  of  the  confederate  cruteers  aforesaid,  (Article  I,)  without  limita- 
tion, qualification,  or  restriction;  and  that, in  pursuance  of  such  general 
submission,  this  Tribunal  is  to  examine  and  decide,  by  the  express  com- 
pact of  the  treaty, "  all  questions"  which  aball  be  laid  before  it  on  the 
part  of  the  Government  of  the  United  Slates,  as  well  ns  that  of  Great 
Britain.    {Article  II.) 

IV.  The  United  States  further  find  as  fact  on  inspection  of  the  nego- 

tiations which  preceded  the  treaty  of  Washington,  that  tLe 
,uS^°'-"ii"!ll!;^  Secretary  of  State  of  the  United  States  declared  that  the 
i;°i."o?l»;!^?™'^  American  Government,  in  rejecting  a  previous  conveatioD, 
"  abandons  neither  ite  own  claims,  nor  those  of  its  citi- 
zens ;"'  that  the  claims  thus  referred  to  were  specifically  set  forth  iu  a 
subsequent  dispatch  of  the  same  miuister,  as  follows : 

The  PreaiileDt  la  not  yet  pri:pared  to  pronanace  on  the  qaeation  of  the  iiideiniiili^H 
which  he  thinks  due  b;  Groat  Britain  to  iudividual  citizeuB  of  the  United  Staten  for 
the  destruction  of  their  properC;  b;  rebel  cruiaeis  fitted  out  in  the  ports  of  Gieut 
BritBin. 

Nor  is  he  now  prepared  to  speak  of  the  reparation  which  he  tliinlin  dne  by  the  British 
Government  for  the  larger  account  of  the  vast  national  injiirieti  it  has  inflicted  od  Ebe 
United  Stat«s. 

Nor  does  he  attempt  now  to  nieaaore  the  relative  effect  of  tbo  varioos  causes  of  in- 
Jnrj,  whether  by  untimely  recognition  of  belligerency,  by  aufforioK  the  fitting  out  of 
rebd  cruisers,  or  by  the  snpply  of  ahipa,  anna,  audmunitionsof  wartotheConfederalen. 
or  otherwise,  in  whatever  manner.' 

V.  The  United  Stat«B  farther  find  as  fact  tbat  the  President,  in  his 
annnal  message  to  Congress  immediately  ptecediugthe  conclusion  of  the 
Treaty  of  Washington,  and  which  indeed  constituted  the  inducement 
thereto,  spoke  as  follows: 

I  regret  to  say  tbat  noconcliiaion  has  been  reacbed  for  the  adjuatmcnt  of  the  claims 
against  Great  Britain,  growing  out  of  the  eonrae  adopted  by  that  Governnont  durin); 
the  rebellion.  The  cabinet  of  London,  ao  far  as  its  views  have  been  expressed,  does  nut 
appear  to  be  willing  to  concede  that  Her  Majesty'sGovernmentwasguilty  of  anyuegli- 
gence,  or  did  or  permitted  any  act  during  the  war  by_  which  the  United  States  has  jusl 
caose  of  complaint.  Onr  firm  and  unniterable  convictions  are  directly  the  roverse.  I 
therefore  recommend  to  Congress  to  authorize  the  appointment  of  a  cnmoiissioD  to  take 
proof  of  the  amonnta  and  the  ownership  of  these  soveral  ciaiins  on  notice  to  the  repr."- 
seotative  of  Her  Majpsty  at  Washington,  and  that  authority  be  given  for  the  sellk- 
ment  of  these  claims  by  the  United  Statca,  so  that  the  Government  shall  have  the  own- 
ership of  the  private  claims,  as  well  as  the  responaible  control  of  all  the  demand" 
against  Great  Britain.  It  cannot  be  neceexary  to  add  that,  whenever  Her  Majesty's 
Government  shall  enterlain  a  desire  for  a  full  and  friendly  adjustment  of  these  cJaimi. 
the  United  States  will  enter  upon  their  consideration  with  an  eotneftt  desire  for  a  cou- 
cliuion  consistent  with  the  honor  and  dignity  of  both  nations.^ 

'  Hr.  Fiah  to  Mr.  Motley,  May  1^,  IHSS.  Docaments  anoexed  to  Case  of  the  United 
States,  vol.  vi,  p.  1. 

»  Mr.  Fish  to  Mr,  Motley,  September -25,  leTiR.Documeota  as  above.vol.  vi,  p.  13.  (See 
the  commentary  on  these  natioual  or  (»o  called)  indirect  damages  by  Mr.  Abb<itt,  in 
Lord  Clarendon's  dispatch,  in  Appendix  to  the  British  Case,  N.  A.,  No.  I,  1H70,  p.  19.) 

^  Papers  relating  to  foreigD  relations  of  the  United  States,  December  5,  1870,  p.  9. 
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VL  We,  the  counsel  of  tbe  United  States,  insist,  therefore,  that  such, 
n  their  magnitiide,  nature,  and  BcopSj  are  the  claims  aubmitted  to  the 
Tribunal  by  the  express  tenor,  the  spirit  as  well  as  the  language,  of  the 
traaty  of  Washington,  as  particularly  set  forth  in  the  Case  and  Counter 
Cnse  of  the  United  States. 

To  these  reclamations  the  British  Government,  in  its  ft^ViI;,"."'  "' 
Case  and  Counter  Case,  responds : 

First,' taking  issue -with  the  United  States  on  the  question  of  imputed 
negligence,  or  disregard,  in  other  respects,  of  the  rules  of  public  law 
lai^  down  in  tiie  treaty  of  Washington. 

Secondly,  alleging  as  legal  theorj-,  that,  iu  the  incidents  brought  under 
review,  the  British  Government  acted  in  conformity  with,  and  in  obedi- 
ence to,  the  provisions  of  a  certain  act  of  Parliament,  conimouly  known 
as  the  foreign-enlistment  act.  and  that,  by  the  law  of  nations,  or  the 
public  law  of  Great  Britain,  the  obligations  of  the  British  government 
toward  the  United  States  are  to  be  measured  in  execution  by  that  act  of 
Parliament. 

Thirdly,  the  British  Government,  in  justification  or  extenuation  of  its 
onn  imputed  delinquencies  in  the  premises,  adduces  certain  incidental 
considerations,  derived  from  the  history  and  jurisprudence  of  sundry 
foreign  governments,  including  the  Government  of  the  United  States. 

VI.  As  to  the  first  of  these  points,  the  counsel  of  the  United  States 
propose  to  exhibit  to  the  Tribunal  a  complete  and  authentic  rnp~«d  ^^r^d 
analysis  of  the  great  body  of  pertinent  proofs  contained  in  ""'""■'"■ 

the  documents  annexed  by  the  two  governments  to  their  respective 
Cues  and  Counter  Cases ;  and  to  argue  thereon  that  such  documents  con- 
clugively  establish  the  main  fact  of  the  violatiou  by  the  British  Govern- 
ment of  the  rnles  of  duty  stipulated  by  the  treaty  of  Washington. 

VII,  As  to  the  second  and  third  of  said  points,  the  counsel  of  the 
United  States  will  in  the  sequel  submit  considerations  which,  as  they 
conceive,  conclusively  establish  the  legal  rights  of  the  United  States  in 
the  premises,  notwithstanding  such  defensive  arguments  as  are  adduced 
by  tbe  British  Government. 

VUL  Preparatory  to  which,  we  submit  to  the  wisdom  of  the  Tribunal 
the  following  general  considerations  of  law  applicable  to  the  „,„„,  „„„,„. 
defense  set  np  by  the  British  Government.  " ■"  '■- 

1.  We  maintain,  and  undertake  to  prove,  that,  even  if  the  provisions 
of  the  foreign -enlistment  act  were  the  measure  and  limit  of  aM,Bni.i.rui- 
the  international  duties  of  the  British  Goverument  in  the  J™"'.™''  "I'i 
premises,  still,  on  the  facts,  there  was  culpable  negligence  IT/S^iJIJrl^iiV'i- 
on  the  part  of  Great  Britain.    The  British  Government  did  '^••'"■■'■ 

not  do,  by  way  of  prevention,  or  repression,  or  punishmeut,  all  which 
that  act  permitted  and  required. 

2.  But  the  international  duties  of  Great  Britain  are  wholly  independ- 
ent of  her  own  municipal  law,  and  the  provisions  of  the 
above-eited  act  of  Parliament  do  not  rise  to  the  height  of  i..'.°^Kn"I,i ""l,'; 
the  requirements,  either  of  the  law  of  nations  or  of  the  rules  ""'"""'*""*■ 

of  the  Treaty  of  Washington.  That  act  makes  no  adequate  provision, 
either  of  prevention  or  punishment ;  and  it  contains  no  provision  what- 
ever of  executive  prevention,  without  which  no  government  can  discharge 
itK  international  obligations,  or  preserve  its  own  international  i»eace. 

3.  If,  as  a  question  of  local  administration,  that  act  was  deficient  in 
powers,  it  was  the  international  duty  of  Great  Britain,  as  a    ii,,„„  „rfo"^..n. 
^rernment,  to  pass  a  new  act  conferring  on  its  ministers  '-""-■'■■' 
tbe  requisite  powers. 
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4.  Id  the  domestic  iiistitotions  of  Great  Britain,  no  constitntioual  ob- 
■n..;  n„.i,i  I..,,  Rtacles  existed  to  prevent  tlie  enactment  of  such  new  act  of 

'■"""■"^-"^  ParliaBient;  for,  to  aflSrm  tlie  existence  of  such  obstacles 
would  be  to  deny  to  Great  Britain  the  capacity  and  right  to  subsist  in 
the  family  of  nations  as  a  co-equal  sorereiga  ^tate. 

lu  fitct,  Gieat  Britain  has  since  then,  in  view  of  ]K>liticaI  complica- 
tions OH  the  continent  of  Europe,  enacted  a  new  act  of  Parliament,  such 
as  she  ought  before  to  have  enacted,  and  that  on  the  snggeation  of  tlie 
United  States. 

5.  The  British  Government  throughout  argues  these  qnestions  as 

questions  of  neutrality.    We  deny  that  they  are  such;  we 

, Jl'."^.- ,;T, ^i'  deny,  as  hereinbefore  stated,  that  Great  Britain  had  riRht 

i"'  to  interpose  herself  as  a  professed   nentral  between  her 

treaty  ally,  the  United  States,  and  the  rebels  of  the  United  States.  But 
we  place  oiirselveii,  at  present  and  in  this  relation,  on  the  premises  of 
the  defensive  argument  of  the  British  Government.  And,  standing;  on 
those  technical  i)remisc8,  the  counsel  of  the  United  States  maintain  that 
the  neutrality  of  a  government,  as  respects  tn'o  belligerents,  is  a  qnes- 
tion  of  international,  not  municipal,  resort.  Its  legal  relations  areiu- 
volved  in  the  question  of  the  rights  of  peace  and  war. 

Hence,  to  depend  upon  punitive  municipal  laws  for  the  maintenance 
of  international  neutrality,  is  itself  neglect  of  neutral  duty,  which  duty 
demands  preventive  interposition  on  the  part  of  the  executive  power  of 
the  State. 

6.  Great  Britain,  therefore,  on  the  narrow  and  inadmissible  premises 

J  of  her  own  defense,  was  legally  responsible  to  the  United 
■.ttr^.f.n."!!:.  w  States  for  the  acta  of  the  cruisers  in  question,  whether  as 
"'""'""""  for  non-execution  of  her  then  existing  act  of  Parliament, 
which  was  want  of  due  diligence,  or  for  undertaking  to  depend  on  that 
act,  which  not  only  involved  want  of  due  diligence,  but  implied  refusal 
to  i>erform  the  duties  of  a  neutral. 

IX.  The  counsel  of  the  United  States  will  have  occasion  to  refer  to 
»„  R,  pkii  ..^rr-.  some  of  these  points  in  the  sequel,  when  they  come  to 
*"'""""^  present,  in  full  and  affirmatively,  their  own  views  of  the 
international  obligations  of  Great  Britain,  and  of  her  delinquency  iu 
the  premises  as  resi>ect3  her  special  obligations  toward  the  United 
States. 

Meanwhile,  in  vindication  of  the  suggestions  in  this  behalf  now  made 
by  us,  we  submit  to  the  consideration  of  the  Tribunal  nppropriate  ex- 
tracts from  the  great  work  on  "  International  Law,"  by  Sir  Robert  Phiili- 
more,  of  whom  it  is  little  to  say  that,  apart  from  his  eminence  as  a  judge 
and  as  a  statesman,  he  is  facile  priiicepa  among  the  authonties  of  this 
class  in  Great  Britain. 

We  cite  as  follows ; 

Tliere  reniaiiiH  one  igncstiou  of  tbe  gravpdt  importauce,  namely  Ibe  mpoiuibililg  of  < 
state  for  (fte  acts  of  ber  citizens,  iovolviug  tlie  duty  of  a  Quiitrul  to  prevent  arniaments 
aud  ships  of  war  ii«iiiinj[  from  her  shore*  for  the  service  of  a  bplligerent,  though  sorh 
armaments  were  furnished  and  Mm  nere  equipped,  built,  and  sent  without  the  kuowl- 
ediB  aud  contrary  to  the  orders  of  her  government. 

The  question  to  ivhat  extent  the  state  is  responsible  for  the  private  acts  of  il«  sub- 
jects {ciritamir  dtliqufril  an  cirri  f)  in  one  of  the  most  important  and  interesting  parta  of 
the  law  trliich  governs  the  rotations  of  independent  Htat«s. 

It  in  a  maxim  of  gctioral  law  that,  ko  far  as  foreign  states  are  concerned,  the  wiU  nf 
llie  siiliject  must  be  considi'red  as  bound  up  in  that  of  his  soveri>igD. 

It  is  also  a  maiim  that  each  state  has  a  right  to  expect  from  another  the  observance 
of  international  obligations,  nith out  regard  to  what  may  be  the  muuicipal  means  which 
it  possesses  for  nnforciug  this  obxervauce. 

The  act  of  an  individual  citii;en,or  of  a  small  number  of  citizens,  is  not  to  be  impnt«4 
without  clear  proof  to  tl'.s  government  of  which  they  are BiiliJeGts. 
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A  pjremment  may  by  tHOirledgp  ftuil  aiffcraiicr,  at  woll 
wme  mpoDsible  fur  the  acts  of  8Ul>ject8  wbom  it  (lues  D< 
gisu  of  aa  iojury  to  a,  foreign  state. 

A  goTernaieDt  is  presiimetl  to  be  able  Co  restrniu  (be  subject  within  its  tortitory 
from  contraveaiDK  the  obligations  of  neutrality  to  whicli  tbu  state  is  boilnkl.' 

Thegovernmetit  of  the  on'oer  of  the  cuptureil  pr«[>erty  may  iudeed  call  the  nenlrnl 
ID  account  for  permitting  a  frandiilent,  unworthy,  or  unnecessary  violation  of  its  Jnris- 
dictioa,  and  such  peimiasion  may,  according  Co  the  circumstances,  convert  the  ueutral 

Id  &ct,  tu«  oiaiim  adverted  to  in  a  former  volume  of  this  work  is  sound,  viz,  that  a 
•>Ule  a,  prima  /acit,  respousible  for  whatever  is  done  wilhin  its  jurisdiction;  for  it  must 
it  praHMfd  to  l>e  capable  of  preventing  or  punishing  otfenses  committed  within  its 
boaDdartes.  A  body-politic  is  therefore  responsible  for  the  acta  of  individuals,  which 
irc  lets  of  actual  or  meditated  hostility  toward  a  nation  with  which  the  government 
of  Ibese  subjects  professes  to  maintain  relations  of  frienitshtp  or  neutrality.^ 

The  relation  of  neutrality  will  be  found  to  oonsisl  in  two  principal  circnutslancei*  : 

I.  Entire  abstinence  from  any  participation  in  the  war. 

t  Impartiality  of  conduct  toward  both  belligerents. 

Thisaialittence  and  this  impartialUg  must  bo  combined  in  ttio  character  of  a  lionii-Jide 

The  Meitml  is  justly  and  happily  designated  by  the  Latin  expression  In  Mh  nwrfia*. 
It  i»  of  the  essence  of  bis  character  tb.it  he  so  retain  this  central  position  »a  to  incline 
loDGitber  belligerent.  He  has  no^uf  ielficHm  himself ;  but  he  is  eutitlnl  to  the  cou- 
imiiaDceof  bis  ordinary ^ii8>iaci«,  with,  as  will  presently  beseen,  cetCaiuoartailments 
ud  mwtilicatious,  which  flow  from  the  altered  stnte  of  tbo  K^ueral  relatiuus  of  all 
rrantries  in  time  of  war.  He  must  do  nothing  by  which  the  condition  of  either  bcl- 
lip:r»Dt  may  be  bettered  or  Btren)cthene<1,  "/iw  ralidior  Jiat. 

It  is  for  him  perpetually  to  recollect,  und  practically  to  act  upon,  the  niaKim,  "Son- 
liH  UK  qui/aciat  quod  ho>U  placet."  ' 

We  do  not  overstJtte  the  jwint  when  we  say  that  these  te.\ts,  from 
mch  Ml  authority,  bitt  recently  published,  (1871,)  and  in  full  view  of 
the  present  controversy  between  the  two  goveriimenta,  compose,  not 
ouly  a  complete  answer  to  the  legal  doctrines  of  the  Case  and  Counter 
CaRe  of  Great  Britain  in  this  behatf,  but  alQrmatioa  of  the  larger  prem- 
iseiiof  argument  assumed  by  the  United  States. 

1.  Sir  Bobert  Phillimore  arers  that,  so  far  as  foreign  States  are  cou- 
I'^raetl,  the  will  of  the  subject  is  bound  up  in  that  of  his  sovereign. 

Sov,  among  the  persons  who  e<)uippei1,  manne<1,  and  armed  the 
miisers  of  the  confederates  in  question,  were  liege  subjects  of  Great 
iSritain. 

Troe  it  is  that  these  liege  anbjecta  of  Great  Britain  were  hired  to  per- 
rorm  the  acts  in  question  by  rebels  of  the  United  States,  and  the  Brit- 
i^  Government  strangely  supposes  that,  because  these  rebels  were  citi- 
WQS  of  the  United  States,  therefore  Great  Britain  was  not  responsible 
for  their  acts.  The  argument  implies  that  foreigners  in  Great  Britain 
^n  independent  of  the  local  jurisdiction.  That,  of  coarse,  is  an  error. 
Hot,  if  it  were  otherwise,  the  British  Government  would  remain  respon- 
sible for  the  acts  of  the  Lairds,  and  all  other  British  subjects,  includ- 
iog  Priolean,  an  American  converted  into  a  British  subject  for  the 
'<recial  object  of  violating  the  laws  of  Great  Britain,  and  committing 
t[«asoD  against  the  United  States  with  impunity,  under  shelter  of  the 
flag  of  Great  Britain. 

2.  Sir  Robert  Phillimore,  at  a  blow,  strikes  to  the  earth  the  whole 
^bric  of  the  British  Case  and  Counter  Case,  in  declaring  that  no  gov- 
rrnment  has  a  right  to  set  up  the  deficiency  of  its  own  municipal  law 
»  excuse  for  the  non-performauce  of  international  obligations  toward  a 
foreign  State. 

'  Pbillimore's  Interuatioual  Law,  vol.  i,  preface  to  2d  ed,  p.  '.21. 
'  Pblllimore's  International  Law,  vol.  iii,  p.  93ti. 
>  Pbillimore'a  International  Law,  vol.  iii,  p.  31S. 
■Phitlimnre's  Interaational  Law,  vol.  iii,  pp.  201-S. 
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3.  He  lays  down  tbe  rule  that  a  government  may  by  knowledge  and 
avfferarux,  &s  well  aa  hy  Airect  permission,  become  responsible  Ibr  tbe 
acts  of  sabjects,  (including  commorant  or  transient  aliens,)  whom  if  does 
not  prevent  from  committing  injury  to  a  foreign  State.  This  proposition 
is  not  presented  by  Sir  iiobert  Pbillimore  as  based  ou  any  express  treaty 
stipalatiou,  but  aa  being  ttie  doctrine  of  tbe  law  of  nations.  As  such 
it  serves  to  construe  tbe  "  due  diligence  "  of  the  Treaty  of  Washington, 

4.  In  espoanding  tbe  pioposition  of  the  impartiality  requisite  in  tbe 
character  of  a  bonajide  neutral,  he  declares  that  such  neutrality  is  vio- 
lated by  any  act  which  betters  or  strengthens  one  of  tbe  belligerents,  or 
hy  any  act  which  gratijies  one  of  the  belligerents. 

It  needs  only  to  consider  the  analysis  of  the  facts  hereinafter  pre 
«ented,  to  see  how  much  the  British  Government  did  to  strengthen  and 
to  gratify  the  rebels  of  tbe  United  States. 

5.  Finally,  he  affirms  that  if  a  government,  professing  neutrality, 
permits  a  firaudulent,  unworthy,  or  unnecessary  violation  of  its  jurisdic- 
tion, such  permission  may,  according  to  the  circumstances,  convert  tke 
neutral  into  a  belligerent. 

That  is  the  position  of  the  counsel  of  tbe  United  States  on  this  point ; 
and  it  may  be  shown  by  signal  examples  in  the  previous  history  of  Great 
Britain,  that  she  herself  has  acted  on  this  principle  with  respect  to 
governments  which,  professing  neutrality,  did  acts  to  strengthen  oi 
favor  belligerent  enemies  of  hers. 

i,-™Lii>-..roni..  X.  We  now  proceed  to  develop  more  distinctly  the  nature 
y^^'ua,  v'^ZJZ  and  basis  of  the  legal  theory  of  the  United  States  in  regard 
'■""-  to  the  questions  at  issue  between  the  two  governmeots. 

We  commence  by  laying  down  a  series  of  propositions,  which  are,  as 
we  conceive,  axioms  or  postulates  of  the  public  law  of  Europe  and 
America. 

Rihiio™i..>,       ^'  "^^^  right  to  engage  in  war,  and  so  to  become  a  bellig- 
erent, is  inherent  in  the  quality  of  sovereignty.^ 
2.  We  assume,  also,  that  the  right  to  maintain  peace  and  to  stand 
neutral  whilst  other  sovereigns  are  belligerent,  is  inherent  in  the  qual- 
ity of  sovereignty. 

it.n.o.,.«.u«  3.  As  the  right  of  war  and  peace  is  inherent  in  sover- 
'"'"'■  eigaty,  so  is  the  right  to  give  cause  of  war  to  another  sov- 

ereign. 
i.  Such  cause  of  war  may  consist  in  acts  of  professed  warfare,  as 
wb.t    m;    H  the  invasion  of  a  foreign  country  in  arms,  the  reduction  of 
"""■  its  cities,  tbe  military  devastation  of  its  territory,  tbe  cap- 

ture of  its  merchant- vessels,  or  tbe  armed  encounter  of  its  ships  of  war. 

5.  Or  such  cause  of  war  may  consist  in  acts  equivalent  to  professed 
warfare,  as  in  affording  aid  to  one  belligerent  against  another,  such 
belligerents  being  each  sovereign;  or  by  prematurely  conceding  the 
quality  of  belligerence  or  of  independence  to  the  rebels  of  another  sov- 
ereign; or  by  aiding  such  rebels  in  fact,  while  pretendmg  friendship 
for  their  sovereign. 

6.  True  neutrality  between  belligerents  consists  in  holding  abaolutely 

aloof  from  the  war  in  fact  and  in  truth,  as  well  as  in  pro- 
"""'-'"'  fession.    To  profess  neutrality,  and  not  to  observe  it,  ia  dis- 

guised war. 

7.  War  is  by  land  or  sea ;  and  war  by  sea  may  consist  in  combats 
w  r  -t-v       between  ships  of  war,  or  in  the  capture  of  merchant- vessels 

'"  -  "  ■  '•■  jj^^  their  cargoes. 
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It  is  not  material  to  this  point  tbat  certaiD  of  the  States  of  Earope 
have  agreed  to  abstain  from  the  issae  of  letters  of  marque.  Even  those 
powers  continue  to  malDtaiu  the  belligerent  right  to  capture  private 
merchaDt-vesBels  and  their  cargoes,  by  the  agency  of  men-of-war.  The 
United  States  have  retused  to  enter  into  any  such  agreement,  in  the 
conception  that  it  is  only  adapted  to  governments  which  see  fit  to  incur 
tlie  expense  of  maintaining  a  large  military  marine.  The  United  Statea 
have  been  content  to  agree  with  other  powers  in  according  imnmnity 
from  any  capture  to  private  property  on  the  sea;  but  they  insist,  ns 
they  think  rightfully,  that,  if  private  property  ia  to  remain  snbject  to 
capture,  it  should  be  subject  te  capture  by  letter  of  marque  as  well  as 
by  the  regular  naval  forces  of  the  belligerent,  letters  of  marque  having 
tJie  same  relation  to  regular  forces  in  war  on  the  sea,  as  volunteer  levies 
hare  to  the  regular  forces  in  war  on  land.' 

8.  The  law  of  nations,  as  now  practiced,  permits  the  sale  of  arms  by 
private  merchants  of  the  neutral  sovereign,  and  their  ex-  ,„„  „r  „„,  ,„i 
portation  and  transportation  for  the  use  of  the  belligerent,  "■"•'"■^°'-" 
snhject  to  capture  as  contraband  of  war,'  although  the  tendency  of 
modern  opinion  is  to  contend  that  such  acts  of  sale  are  contrary  to  the 
tnie  principles  of  neutrality. 

Many  of  the  modern  regulations  of  different  governments  on  the  sub- 
ject <tf  neutrality,  contained  in  the  documents  annexed  to  the  American 
Counter  Case,  sustain  this  view.  (See  the  dispateh  of  Lord  Granville  to 
the  Prussian  minister  of  October  21,  1870,  on  the  subject,  defending 
ihR  right  of  sucb  sales.^) 

But  it  is  admitted  nniversally,  in  theory  as  well  as  in  practice,  that 
international  law  does  not  permit  the  equipment  of  men-of-war,  or  let- 
ters of  marque,  or  their  re-armament,  or  the  enlistment  of  men  for  the 
military  marine  of  the  belligerent,  in  the  ports  of  the  neutral. 

9.  The  pretended  neutral,  who,  as  a  government,  expedites  vessels, 
or  with  culpable  negligence  permits  the  expedition  of  ves-    D,.r.»i,  »r.rm«i 
Bela  from  his  porte,  to  cruise  against  one  of  the  belligerents,  '""" 
becomes  thereby  belligerent  in  fact,  and  responsible  as  such  to  the 
injured  belligerent. 

10.  In  questions  of  international  [>eace  or  war,  and  iu  all  which  re- 
gards foreign  States,  the  will  of  the  subject  (or  of  coramo-  ^^  ^^^^.^  ^ 
rant  aliens)  is  merged  in  that  of  the  local  sovereign;  that  """,'"/;;^,''"|'- 
sovereign  is  responsible  if  he  permits  or  knowingly  suffers  "°°°  ""'"  " 
his  Eubjecte  (or  commorant  aliens)  to  perpetrate  injury  to  a  foreign 
State ;  and,  apart  from  other  and  direct  proofs  of  permission,  or  knowl- 
edge and  sufferance,  the  responsibility  for  any  injury  is  fixed  on  anch 
sovereign,  if  he  depend  on  municipal  means  of  enforcing  the  observance 
of  international  obligations,  instead  of  acting  preventively  to  that  end 
la  his  prerogative  capacity  as  sovereign. 

11.  It  is  not  admissible  for  any  sovereign  to  plead  oonstitational  dif- 
ficulties in  such  an  emergency;  to  do  which  implies  surren-  j,,„u„„„„|  .„ 
(ler  of  the  righte,  as  well  as  abnegation  of  the  power,  of  a  .tKi^'^^i__'^ 
sovereign,  and  confers  on  the  injured  power  the  right  to  . rh,nr'"^"v " 
occupy  by  force  the  territory  of  the  incompetent  power,  and  '"^ 

■  S«e  Canchf,  Droit  viaritime.  toaie  ii,  pp.  374  auJ  404.  Idem.  Du  rcHpecc  de  la  pro- 
pri<^ti<  priv>e  (Ibdb  la  giieire  mBritime.  paaiin. 

'  Bynkerthoek,  QHf»lione»  Jura  Piiblici,  1.  i,  c.  22,  Tbe  "Sanlmima  Trinidad,"  Wbeat- 
ODt  RpporiB,  vol.  vii,  p.  340.  Phillimore,  vol.  iii,  p.  331.  Pistoye  «t  Duverdy, 
TraiU da prita  maritirnci,  t.  i,  p.  3»4. 

'  DocnmeDte  with  tie  meBsnge  of  Presideat  of  tli«  United  States,  December,  1B70. 
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to  impose  ii)>on  his  subjects  that  preservation  of  order  which  he  pro- 
feeses  constitational  inability  to  preserve. 

"  CulpA  caret,  qui  sdt,  sed  prohibere  non  potest "  is  indeed  one  of  the 
rules  of  private  right;  "but,"  says  Sir  Robort Phillimore,  "such  an 
avowal,  actual  or  constructive,  on  the  part  of  the  unintentionally  in- 
juring State,  justifies  the  injured  State  in  exercising,  if  it  can,  that  juris- 
diction by  foreign  force,  which  ought  to  be,  but  cannot  be,  exercised  by 
domestic  law."' 

X2.  But  no  independent  State  exists,  either  in  Europe  or  America,  en- 
cnmbered  with  coustitnttonal  incapacity  in  this  respect. 

Violations  of  neutrality  are  issues  of  war  and  peace.  Whatever  power 
in  a  state  declares  war,  or  makes  peace,  has  jurisdiction  of  the  issues  of 
peace  and  war,  including,  of  course,  all  violations  of  neutrality. 

In  point  of  fact,  such  authority  is  not  a  quality  of  despotic  govern- 
ment only :  it  belongs  equally  to  the  most  constitutional  government, 
as  appears,  for  instance,  in  the  political  institutions  of  constitutional 
republics,  like  Switzerland  and  the  United  States,  and  in  constitutional 
monarchies,  like  Italy  and  Brazil.* 

The  counsel  of  the  United  States  submit  these  propositions  as  unde- 
niable and  elementary  truths. 

Yet  the  Case  and  Counter  Case  of  the  British  Government  assume  and 
persistently  argue  that  the  sole  instrument  possessed  by  the  British 
Qovemment  to  enforce  the  performance  of  neutral  obligations  at  the 
time  of  the  occurreuces  in  question,  was  a  particular  act  of  the  British 
Parliament. 

Every  government  in  Europe  or  America,  except  Great  Britain,  asserts 
and  exercises  authority  to  prevent  its  liege  subjects  (and  ii  fortiori  com- 
morant  aliens)  from  doing  acts  which  tend  to  involve  it  in  a  war  with 
any  other  govermnent. 

But  the  British  Government  maintains  that  the  sovereign  State  of 
Great  Britain  and  Ireland,  the  imperial  mistress  of  the  Indies,  the  proud- 
est in  fame,  the  richest  in  resources,  and  (iucludiag  her  transmarine 
possessions)  the  most  populous  of  the  great  States  of  Europe,  does  not 
possess  constitutional  power  to  prevent  mercenary  law-breakers  amoag 
her  own  subjects,  or  bands  of  desperate  foreign  rebels,  commorant  on 
her  soil,  from  dragging  her  into  acM  of  flagrant  violation  of  neutrality, 
and  thus  affordiug,  or  teudiug  to  affonl,  just  cause  of  war  to  other  for- 
eign States. 

And  such  is  the  defeuse  of  Great  Britain  in  answer  to  the  reclama- 
tions of  the  United  States. 

13.  It  would  be  difficult  to  find  any  other  example  of  a  great  Stete 
AihRj  -..".ui^.  defending  itself  against  charges  of  wrong  by  setting  up  the 
g'1'^1  rfti,?  ,t'  plea  of  its  constitutional  incompetency  and  incapacity  to 
'"•'"■^  discharge  the  most  commonplace  duties  of  a  sovereign  State. 

Great  Britein  is  not  in  that  condition  of  constitutional  disability 
which  her  ministers  pretend. 

We  find,  on  the  most  cursory  observation  of  the  constitution  of  Great 
Britein,  that  the  declaration  ot  war,  the  conclusion  of  peace,  the  conduct 
of  foreign  affairs — that  all  these  things  are  in  Great  Britain  elements 
of  the  prerogative  of  the  Crown. 

We  cannot  believe  and  do  not  concede  that  in  all  these  greater  pre- 
rogative powers  there  is  not  included  the  lesser  one  of  preventing  unau- 
thorized private  persons  from  engaging  iu  private  war  against  a  frieiidly 
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foniga  State,  and  thus  conimittitig  Great  BritaiD  to  causes  of  pnblic  war 
on  the  part  of  such  foreign  Statf . 

[f  the  exercise  of  such  power  by  the  Crown  involves  derogation  of  the 
rights  of  private  persons  ^hich  ministers  fear  to  commit,  the;  should 
obtain  a  proper  act  of  Parliament,  either  for  antecedent  general  author- 
ization or  for  subsequent  protection,  all  which  is  within  the  scope  of  the 
theoretic  omnipotence  of  Parliament.  The  British  ministers  do  not  scru- 
ple to  snspend  the  privileges  of  the  writ  of  habeas  corpus,  whether  with 
or  without  previous  parliamentary  authorization,  and  whether  in  the 
United  Kingdom  or  in  the  Colonies,  on  occasion  of  petty  acts  of  rebellion 
or  revolt,  that  is,  the  case  of  domestic  war :  d.  fortiori  they  should  and 
may  arrest  and  prevent  subjects  or  commorant  foreigners  engaged  m 
the  commission  of  acts  of  foreign  war  to  the  prejudice  of  another  gov- 
ernment. 

Ib  it  possible  to  deny  or  to  donbt  that  British  ministers  might  as  well 
do  this  as  the  ministers  of  Switzerland,  Italy,  Brazil,  and  ^e  United 
States,  in  like  circumstances  f 

Has  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
le^  ezecntive  power  thau  the  President  of  the  United  States  f  And  if 
she  have  less,  could  not  the  deficient  power  be  granted  to  her  by  act  of 
Parliament,  just  as  readily  as  similar  executive  power,  in  this  relation, 
has  been  granted  to  the  President  of  the  United  States  by  their  Con- 
gress! 

U.  But  there  is  no  such  deficiency  of  power  in  the  British  ministers ; 
their  own  couduct  in  pertinent  cases  proves  conclusively  that  they  have 
ibe  power,  and  cau  exercise  it,  when  they  choose,  without  afibniiug  oc- 
casion of  auy  serious  doubt  or  denial  of  the  coustitutiou^ity  of  their 
Mta. 

Be  it  remembered  that  the  excuse  of  the  British  Government,  for 
omitting  to  detain  the  Alabama  and  other  confederate  cruisers,  was  the 
allege<l  want  of  power  to  act  outside  of  the  foreign-enlistment  act. 

Aad  yet,  subsequently  to  the  escape  of  the  Alabama  from  the  port  of 
Liverpool,  on  occasion  of  the  construction  in  the  ports  of  Great  Britain 
III' certain  other  vessels  for  the  confederates,  commonly  spoken  of  as  the 
Laird  rams,  the  British  Government  seized  them  upon  its  own  responsi- 
Wlitj-  in  virtue  of  the  prerogative  power  of  tlie  Crown,  and  so  prevented 
their  departure  to  make  war  against  the  United  States. 

And  what  the  ministers  did  on  this  occasion  was  fully  juetiQed  In  the 
House  of  Commons  by  Sir  Kouudell  Palmer,  the  then  attorney-geueral 
of  Great  Britain,  in  the  following  words : 

I  do  not  hesitate  to  nay  boMly,  and  in  the  fnce  of  the  country,  that  the  eovernment 
H  iMr  mtn  reiponribUilj/  detained  them.  They  were  proMCUting  inquiries  which, 
ituDgh  imp«ifect,  left  on  the  mind  of  the  guvemment  strong  reasouH  fur  believing  that 
the  iwalt  miffht  prove  to  be  that  these  sliipa  wore  iatended  fur  ati  illeital  purpose,  and 
ihat  if  they  left  the  country  the  law  would  be  violated  and  a  great  injury  done  to  a, 
ffimdiy  power.  The  government  (lid  not  seiie  the  ships;  thej-did  not  by  any  act  take 
I«>«es«ion  or  interfere  with  them,  but  on  their  own  responsibility  they  pive  notice  to 
the  parties  interested  that  the  law  should  not  be  evaded  nutil  the  pending  inquiry 
'honld  be  hroDght  to  a  conclusion,  when  the  government  would  know  whether  the  in- 
juiry  would  resalt  in  afibnling  conclusive  gronnds  for  seizing  the  ships  or  not.  If  any 
uiher  great  crime  or  mischief  were  in  progress,  could  it  be  donbted  that  the  Kovem- 
■unt  woDld  be  JuAtified  in  taking  steps  to  prevent  the  evasiou  from  justice  of  ttie  per- 
WD  whose  oonduct  was  nnder  investigation  until  the  completion  of  the  inquiry  t  la 
1  iriminal  cue  we  know  that  it  is  an  ordinary  course  to  go  before  a  magistrate,  and 
■"me  infonnatiou  is  takeo  of  a  most  imperfect  character  to  Jnstify  the  accused's  com- 
Biittal  to  prison  for  trial,  the  prisoner  being  remanded  from  time  to  time.  And  that 
<^HiTM  cannot  be  adopted  in  casM  of  seizing  of  vessels  of  this  description  ;  the  law 
[KM  no  means  for  that.  And  therefore  it  is  that  the  government,  on  their  own  re- 
•poonbility,  most  act  and  have  acted  iu  determining  that  what  had  taken  place  with 
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regard  to  the  Alabama  should  not  take  place  irith  rmpect  to  these  aliips,  thtt  tbey 
HhoQid.  not  Blip  out  of  the  Mersey  and  joio  the  navy  of  the  belligereot  powers,  con- 
trary to  onr  law,  if  that  were  the  inteation,  until  the  iuquity  in  progresg  ahonld  bv  w 
far  brought  to  a  conclusion  aa  to  enable  the  government  to  judge  whetliei  the  ships      i 
were  reaUy  intended  for  innocent  purpoaee  or  not. 

Tbe  government  were  determined  that  the  inquiries  which  they  were  making  shonld 
be  brought  to  a  legitimate  conclusion,  that  it  might  be  seen  whether  those  inqniriM 
resulted  in  evidence  or  not  of  the  vessels  beiuf;  intended  for  the  confederates,  and  tbst 
iu  the  meantime  they  would  not  permit  the  cuds  of  justice  to  be  baffled  bj  the  suddeu 
removal  of  the  ships  from  tbe  river. 

It  is  impossible  Chat  the  case  of  the  fcoverumeut  oan  now  be  brou^^t  before  the 
house;  but  the  governmeut  have  act«d  under  n  setioug  sense  of  their  duly  to  them- 
selves, to  Her  Mi^esty,  to  our  allU^  in  the  UniUd  SMIu,  and  to  nrry  other  nation  u-iljt 
vihom  Her  Majetlg  is  in  frifndship  and  alliance,  and  ictUi  icAom  queitioni  of  thit  kind  vai) 
be  liable  hereafter  to  arise.  Under  a  sense  of  that  duty  tUey  have  felt  that  this  is  not  s 
question  to  be  treated  lightly,  or  as  oue  of  no  great  importance.  If  an  evasion  of  tbe 
statute  law  of  tbe  laud  was  really  about  to  tako  place,  it  was  tbe  duty  of  the  guverc- 
ment  to  use  all  possible  means  to  ascertain  the  truth,  and  to  prevent  the  escape  of 
vessels  of  this  kind  to  lie  used  at^iust  a  friendly  power.  It  was  their  duty  to  maka 
inquiries,  and  to  ttct  if  there  was  a  cood  ground  for  seizure,  taking  care  only  to  adopt 
that  procedure  which  was  Justified  by  the  circumstances.' 

And  well  might  Sir  Hugh  Oalrns  say,  oii  that  occasion,  to  the  British 
miaister:  "EiSierourGovernmeut  must  contend  that  what  they  did  in 
September  (that  is,  in  the  matter  of  the  Laird  rams}  was  uuconsti- 
tational,  or  they  ought  to  have  done  the  same  with  regard  to  the  Ala- 
bama, and  are  liable." 

But  in  truth  these  extraordinary  professions  of  impotency,  on  the 
part  of  the  British  Government,  are  but  additional  proofs  of  the  negli- 
gent spirit  of  that  government  in  permitting  or  not  preventing  the  ex- 
pedition of  tbe  Alabama  and  other  vessels,  and  the  perilous  conse- 
quences of  which  they  had  come  to  appreciate  and  to  shrink  from  at 
tiie  time  of  the  arrest  of  the  Laird  rams. 

15.  There  is  another  pertinent  example  in  the  modern  history  of 
Great  Britain  of  the  power  of  her  ministers  to  arrest  snch  expeditions 
when  they  have  the  desire. 

We  allude  to  the  celebrated  affair  of  the  so-called  Terceira  expedi- 
tion. 

During  the  pendency  of  the  civil  war  in  Portugal  on  occasion  of  the 
disputed  succession  between  Donna  Maria  and  Don  Miguel,  certain  For- 
tnguese  refugees,  partisans  of  Donna  Maria,  sailed  from  England  m 
transports  ostensibly  destined  for  Brazil,  but,  as  was  suspected,  in- 
tended for  Terceira,  iu  the  Azores.  It  was  not  pretended  that  the 
transiiorts  were  fitted  fur  war,  and  the  Portuguese  on  board  were  un- 
armed. Nevertheless,  the  British  ministers  conceived  that  the  expedi- 
tion was  one  iu  violation  of  the  neutrality  of  Great  Britain, 

Whereupon,  tbey  dispatched  a  naval  force  to  pursue  these  vessels, 
and  to  prevent  the  persons  on  board  fhim  landing,  either  at  Terceira,  or 
at  any  one  of  the  Western  Islands;  which  was  done,  and  the  Portuguese 
were  compelled  to  leave  tbe  waters  of  the  Azores,  and  to  take  refuge  in 
France. 

It  is  to  be  noted  that  this  act  of  force  by  Great  Britain  iu  the  main- 
tenance of  her  neutrality  was  done,  not  iu  the  ports  of  Great  Britain,  of 
in  her  waters,  but  on  the  high  seas,  or  ratber  withiu  the  waters  of  the 
Western  Islands,  and  in  the  actual  jurisdiction  of  a  sovereign  to  whom 
tbe  Portuguese  iu  question  professed  and  owed  allegiance;  for  Terceira 
then  acknowledged  the  power  of  Donna  Maria. 

iko  pretense  existed  here  of  action  in  subordination  to  tbe  forms  of 
the  foreign -enlistment  act,  or  any  other  act  of  Parliameut.  What 
was  done,  was  done  simply  in  virtue  of  the  prerogative  power  of  the 
Crown. 


■  Docnmente  annexed  to  the  Anerican  Ca»e,  vol. 
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The  condQCt  of  the  miuisters  in  tbis  afifair  was  earnestly  diBCUSsed  in 
both  hoDses  of  ParliameDt,  and  was  approved  by  both  houses. 

But  it  is  remarkable,  and  pertinent  to  the  present  controversy,  that 
neither  in  the  House  of  Lords  nor  iu  the  House  of  Commons  was  it 
maintained  that  the  ministers  had  on  this  occasion  overstepped  the 
limite  of  the  constitution  of  Great  Britain. 

The  objection  was,  that  the  British  Government  Lad  itself  committed 
a  breach  of  neutrality,  in  undertaltiug  to  intercept  the  transports  on  the 
high  seas,  or  within  the  legitimate  jurisdiction  of  one  of  the  belligerents ; 
and  that  the  act  was  a  violation  of  the  sovereignty  of  the  State  to  which 
the  island  of  Terceira  belonged. 

Wc  respectfully  submit  to  this  high  Tribunal  whether  it  is  not  idle  to 
pretend  that  British  ministers,  possessing  the  constitutional  power  to 
pursne  and  arrest  the  Terceira  expedition  even  on  the  high  seas,  for 
violating  the  neutrality  of  Great  Britain,  ha%'e. no  power  to  prevent, 
even  withiu  the  p  jrts  of  Great  Britain,  the  expedition  of  men-of-war 
against  the  United  States.'  In  fine,  the  British  ministers,  it  is  impos- 
sible to  doubt,  bad  the  same  constitutional  power  to  arrest  and  detain 
tie  Alabama  in  the  ports  of  Great  Britain,  imperial  or  colonial,  as  they 
bad  to  arrest  tbei-e  the  Laird  rams;  and  they  had  the  same  constitu- 
tional power  to  arrest  the  Alabama,  Florida,  Georgia,  and  other  confed- 
erate cruisers  on  the  high  seas,  as  they  bad  to  arrest  there  the  Terceira 
expedition. 

16.  And  the  existence  of  this  constitutional  executive  power  serves  to 
explain,  what  otherwise  would  be  to  the  last  degree  incon-  yh,  „,™„„,, 
ceivable,  that  is  to  say,  the  omission,  in  the  British  foreign-  i'""°"h'f"-"'- 
enlistment  act  of  1S19,  to  provide  for  executive  action,  as  was  done  in 
tbe  American  foreign -enlistment  act. 

Id  the  United  States,  it  was  necessary  to  imjiart  such  executive  pow- 
ers to  the  President,  because,  according  to  the  tenor  of  our  Constitution, 
it  does  not  belong  to  the  President  to  declare  war,  nor  has  he  final  and 
complete  jurisdiction  of  foreign  affairs.  In  all  that,  he  must  act  by  the 
anthority,  or  with  the  concnrreuce,  as  the  case  may  be,  of  the  Congress, 
or  of  the  Senate. 

Id  Great  Britain,  on  tbe  contrary,  it  appertains  to  the  prerogative 
power  of  the  Crown  to  declare  war  and  to  make  treaties,  either  of  bel- 
ligerent alliance  or  of  peace ;  and,  how  much  soever  in  practice  it  may  be 
customary  for  ministers  to  communicate  with  Parliament  on  these  ques- 
tions, it  is  not  the  less  true  that,  constitutionally  speaking,  tbe  prerog- 
ative power  resides  in  tbe  Crown. 

IT.  The  affirmative  resolution  of  the  British  ministers  to  call  this  pre- 
rogative power  into  action  for  the  sole  purpose  of  elevating  the  rebels  of 
theUnited  States  into  the  dignity  of  belligerents  on  a  level  with  their  own 
sovereign,  and  thus  converting  piratical  cruisers  into  legitimate  cruis- 
ers, and  tbe  negative  resolution  of  the  British  ministers,  in  refusing  t« 
call  into  play  the  prerogative  of  the  Crown,  iu  order  to  give  effect  to 
their  own  professions  of  neutrality,  injurious  as  even  such  professions 
were  to  the  United  States,  iu  nudertaking  to  place  them  and  their  rebels 
in  the  same  categery  of  internati<Hial  rights, — these  two  resolutions  ren- 
dered it  possible,  as  it  would  not  otherwise  have  been,  for  the  confed- 
erates to  fit  out  cruisers  in  the  portsof  Great  Britain  :  whereupon  ensues 
responsibility  of  Great  Britain  for  acts  of  the  Confederates,  in  which,  by 
false  theory  of  action  and  negligence  in  fact  combined,  she  participated 
to  the  prejndice  of  the  United  States, 

— —  —  llimare'fl  luteruiitional  Law.  vol.  IU, 

,    Google 


IV.-MISCELUNEOUS  CONSIDERATIOSS. 


The  British  Case  aud  Counter  Case  are  largely  occupied  with  matters 
M.,T  „.»i,.,nt  whicharesecondar.VjimmaterialjUottosay  totallyirrelevanf. 
,'^v"i;i^;'r..'I''.u'i'.'i«  '»  the  judgment  of  the  counsel  of  the  United  States,  hut 
c«.  which,  being  seriously  presented  by  the  British  Govern- 

ment, seem  to  require  attention, 

I.  Mncb  is  said  on  the  subject  of  the  British  foreign-enlistment  act  ot 
II.  i~.i,.r«i  »r  1810,  of  its  assumed  adequacy,  of  its  value  relatively  to  the 

l^j..i"';n'."''  'i'-'i'lt  similiir  acta  of  the  United  States,  and  of  the  comparative 
'"'*■  legislation,  in  this  respect,  of  (jreat  Britain  and  of  otber 

European  StateR. 

All  such  considerations  would  seem  to  be  foreign  to  .the  subjex^t  and 
beneath  its  dignity,  when  it  is  considered  that  laws  of  this  nature,  how 
iDUcb  soever  they  may  be  locally  convenient,  yet  do  not  serve  to  deter- 
mine the  dnties  of  neutrality  in  the  international  relation  of  governments. 

It  is  quite  vain  for  the  British  Government  to  assert  the  sufficieucy 
of  the  foreign-enlistment  act  of  1819.  Its  practical  inefflciency  was 
glaringly  apparent  on  the  face  of  all  the  relative  diplomatic  correspond- 
ence between  Great  Britain  and  the  United  States.  The  same  inauUi- 
ciency  manifested  itself  in  the  legal  proceedings  io  the  case  of  the  Alex- 
andra in  such  degree  as  to  throw  contempt  and  ridicule  upon  the  whole 
act.  Quibbles  of  verbal  criticiam,  tit  ouly  for  iuaigniflcant  things  ot 
mere  domeatic  concernment,  pervaded  the  opinions  of  the  great  judge." 
of  England  in  a  matter  closely  aS'e<.'ting  her  international  honor  aud 
foreign  peace.  It  needs  only  to  rea*l  the  report  of  this  trial  to  see  how 
absurd  is  the  hypothesis  of  the  English  Ca^  and  Counter  Case,  in 
arguing,  that  any  question  of  peace  and  war,  betweeu  Great  Britain  and 
other  governments  is  to  be  determined  according  to  the  provisions  of 
that  act,  and  that  in  such  a  transcendent  question  the  British  ministers 
are  under  the  necessity  of  fioundering  along  in  the  flat  morass  of  the 
meaningless  verbosity  and  confused  circumlocution  of  any  act  of  Par- 
liament. Well  may  Sir  Bobert  Phillimore  speak  of  "  its  loose  phrase- 
ology and  disjointed  sentences."  '  Well  might  Baron  Channell  sjy  of 
the  language  of  the  act,  "more  imperfect  or  faulty  wording  I  can  scarce- 
ly conceive." '  We  cannot  understand  by  what  strange  perversion  of 
reason  it  is  that  the  British  Government  con  tin  ues  to  maintain  that  its 
ministers  were  compelled  to  drift  into  the  condition  of  foreign  war 
ratber  than  break  free  from  the  entanglement  of  the  cobweb  meshes 
of  that  act. 

But,  iu  fact,  its  inefficiency  has  been  unequivocally  admitted  by  the 
enactment,  on  the  part  of  Great  Britain,  of  the  foreign-erdislment  act 
of  1870,  and  by  the  official  inquiry  which  preceded  the  passage  of  that 
act. 

II.  With  similar  sacrifice  of  the  principal  to  the  tneident,  and  of  the 
large  to  the  minute,  the  British  Go\'emment  insists  that  the  ,„  r,,„^„„^ ,.  ■ 
British  act  of  1819  is  equal  in  efficiency  to  the  American  'i™;^  "ilV.'""- 
actof  1818.    It  is  strange  enough  that  the  British  Govern-  '■" 
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Qient  shoald  make  this  saggestioD  io  the  presence  of  the  documents 
eoDtaiued  in  the  appeudix  to  the  British  Case,  in  which  appears  the 
report  »f  the  British  minister  at  Washiogton,  Sir  Frederick  Bruce,  on 
ibe  subject  of  the  foreigu-enlistment  act  of  the  TToited  States,  poiuting 
out  in  detail  the  plain  superiority  of  the  American  U>  the  British  act.' 

The  great  difTerence  between  the  two  consists  in  the  cardinal  fact 
that  the  provisions  of  the  British  act  are  merely  punitive,  and  to  be 
carried  into  effect  only  by  judicial  instrumentality;  whereas  the  Atfieri- 
Ktn  act  is  preventive,  calls  for  executive  action,  and  places  in  the  hands 
oftbePresident  of  the  United  States  the  entire  military  and  naval  force 
of  tbe  Government,  to  be  employed  by  him,  in  his  discretion,  for  the 
prevention  of  foreign  equipments  and  foreign  enlistments  in  the  United 
States. 

Thus  deficient,  the  British  act  was  valueless,  except  as,  if  occasion 
should  arise,  to  make  it  serve  as  a  pretext  to  cover,  in  diplomatic  com- 
mauication  with  other  governments,  indifferent,  unfriendly,  or  hostile 
dNi'mtM  on  the  part  of  some  British  minister.  In  other  resi>ectB,  how- 
ever, that  is  to  say,  in  the  narrow  limits  of  its  own  theory  of  municipal 
legislation,  the  British  act  is  utterly  inferior  to  the  Amerioin  act.  Sir 
Frederick  Bruce  clearly  shows  the  numerous  traits  of  sui>eriority  in  the 
Araencan  act." 

ThQs,  in  the  United  States,  the  Government  not  only  derives  aid  in 
the  administratiou  of  the  law  from  the  ofRcera  of  the  customs,  who  in 
Great  Britain  are  the  sole  dependence  in  this  respect,  but  it  has  local 
oEdcers  in  tbe  principal  ports,  both  administrative  and  executive,  whose 
action  it  commands ;  it  may  impose  bonds  of  good  behavior  on  the  owner 
of  inspected  vessels ;  informers  are  entitled  to  a  share  of  forfeitures,  and 
tbe  judicial  proceedings  have  advantages  not  to  be  found  in  the  British 
act. 

All  these  things  are  trivial  when  considered  in  relation  to  the  great 
international  questions  of  neutrality,  and  of  peace  or  war.  But  we  are 
compelled  to  discuss  such  trivialities  by  the  extraordinary  persistence 
of  the  British  Government  in  basing  its  defense  on  the  very  defects  of 
Us  act  of  Parliament. 

III.  Of  these  differences  between  the  American  and  tbe  British  acts, 
and  of  the  singular  deficiencies  of  the  British  act,  the  ex-  Th,  r..,v.r.™.ni 
planation  is  at  hand.  It  is  to  be  found  in  what  English  hi^'X^iJl'^^'HiT! 
»rit«rs  themselves  delicately  describe  as  the  pr^udtces  of  ^"'vj"^!^"™*' 
Great  Britain,  or  which  oan  better  be  described  as  indispo-  i'„'"S'.uX'!il.T." 
sition  to  appreciate  fully  the  rights  of  other  governments,     ■"■■"■■l 

The  United  States  encountered  the  question  of  their  own  right  of 
sovereignty  in  the  matter  of  foreign  equipments  and  foreign  enlistments, 
and  the  relation  of  that  matter  to  their  own  i)eace  and  the  rights  of  other 
governments,  at  the  very  commencement  of  their  career  as  a  sovereign 
State.  They  were  placed,  at  the  very  outset,  in  presence  of  the  state  of 
universal  warfare  produced  by  the  French  revolution,  being  exposed 
specially  to  the  extreme  exigencies  of  France  and  of  England.  They 
adopted  a  foreign  policy  of  peace  and  neutrality.  They  determined,  if 
Jiossible,  not  to  be  drawn  into  the  vortex  of  war,  which  had  swallowed 
lip  Enrope  and  all  European  America.  The  Case  of  the  United  States 
bas  related  with  fidelity  and  with  all  due  amplitude  the  measures,  admin- 
istrative and  legislative,  adopted  by  the  American  Government,  uuder 

'AiipeDdJx  to  the  Britidh  Ottxe,  vol.  iii,  p.  GT. 

-  I>>ril  ClaraDtloD.  nay  a  Mr.  Bucbanan.  iu  oue  of  hia  diapateheH,  refeiTMl  to  our  oeU' 
'iilil;  law  of  AprU  20,  181ri,  in  terms  of  bigh  commeDdatiun,  and  proiiouuced  it  Hiipe* 
:'>i  (u  tbvir  owD,  eipeciatli/  in  rtgard  to  priralefri.     (App.  Am.  Case,  vol.  iv,  p.  i!9.) 


V,  Google 


30  ARGUMENT  OK  THE,  UNITED  STATES. 

tfae  inspiration  of  President  Washington,  to  maintain  the  rights  of  neu- 
trality, in  spite  of  aggression  on  both  sides,  which  at  length  compelled 
the  United  States,  in  the  defense  of  its  neutrality,  to  enconnter  even  war, 
first  with  France  and  afterward  with  Great  Britaio.' 

Among  these  measures  was  the  enactment  of  that  act  for  the  prereo- 
tion  of  foreign  enlistments  and  naval  equipments,  which,  in  all  the 
steps  of  the  present  controversy,  the  British  Governme  nt  itself  cannot 
refuse  to  honor  and  applaud,  and  which  in  the  process  of  time  it  imi- 
tated in  its  own  domestic  legislation. 

The  American  Government,  sincerely  professing  neutrality,  spared  no 
honorable  steps  to  give  effect  to  its  professions  and  to  demonstrate  its 
good  faith.  Of  its  own  initiation  it  amended  its  legislation,  wheu  de- 
fects therein  became  apparent  to  its  observation ;  and  it  willingly  ac- 
cepted suggestions  of  amendment  from  frieudly  and  nnfriendly  foreign 
powers.  And  it  has  steadily  adhered  to  the  doctrine  of  that  legisla- 
tion. 

The  American  Government  has  introduced  such  amendments  more 
than  once  at  the  suggestion  of  Great  Britain,  not  deeming  it  wise  in  the 
sense  of  its  own  interests,  or  just  toward  other  governments,  to  stand 
obstinately,  as  Great  Britain  has  done  in  like  circnmstances,  on  confess- 
edly defective  legislation  of  neutrality,  and  scorning  to  pretend  that  to 
do  justice  to  su<;b  suggestion  would  be  in  derogation  of  the  sovereign 
dignity  of  the  United  States. 

The  British  Government  alleges  that  on  a  recent  occasion  the  Ameri- 
can Government  indicated  purpose  to  repeal  or  materially  weaken  its 
foreign-enlistment  act.  That  is  an  error.  Every  member  of  the  Congress 
of  the  United  States  has  the  right  to  initiate  measures  of  legislation. 
No  exclusive  right  in  this  respect  belongs  to  the  President,  (that  is,  the 
executive  Government)  The  President  of  the  United  States  has  not 
proposed  the  repeal  or  the  diminution  of  the  American  neutrality  aet. 
A  member  of  the  House  of  Bepreseutatives  did  propose  some  ameDd- 
ments  to  that  act  tending  to  weaken  its  force ;  but  his  proposition  was 
not  inspired  by  the  Executive,  and  was  not  adopted  by  Congress. 

KoC  only  in  its  legislative  measures,  bat  in  its  diplomatic  intorcourse 
with  other  governments,  the  United  States  diligently  and  sedulously 
parsne  the  policy  of  neutral  right,  and  especially  the  immunity  of  the 
ocean,  by  exerting  themselves  on  all  fit  occasions  to  introduce  these 
principles  into  its  treaties  with  other  governments.  D.  Carlos  Calvo 
calls  attention  to  a  "  curious  document "  published  by  the  minister  of 
marine  of  the  French  Empire,  in  1854,  which  enumerates  some,  but  not 
all,  of  the  treaty  stipulations  of  this  class  initiated  by  the  United  States.' 

Wn  RaA  tliiit  dooatDent  in  Pistoye  et  Dliverdy'a  Traill dei prinet  mariliMet,  tomo  ii.  p. 
492,  nn'l  cite  some  portions  of  it  to  hIiow  the  OBtimntioD  in  which  the  neatral  faith  and 
tbo  neutral  dilieeace  of  the  Uniteil  StateH  have  been  held  in  Onnc<^ : 

LeH  jourDanK  de  FVance  et  d'Angletcrre  (Hajs  the  ilociimont,)  d'apr^a  ceni  cira  Ctats- 
Unie  d'AiD^riqiie,  parlent  d'afHciera  rusHea  eDvuj^  fk  New  York  ftvec  la  miaatoD  oet«D- 
aiUle  do  aiirveiller  la  canatruction  de  MtimeutH  I'l  Ldlice  putir  le  compte  de  leor  )pu- 
t ;  maia  en  n^litri,  atiu  d'organiaor  dana  leu  portH  ilu  I'uDion,  au  moyeti  de  letlrex 
B  di^livrtSes  au  uom  du  gouvememeiit  nisHO  anK  citoyoua  ami^ricaiiis,  des  ar- 
ea courae  coutre  lo  commerce  franfaJH  cl  aiiglaitt  pendant  la  guerre  deveniie 
«  entre  la  France  et  I'Augleterre  il'iine  part,  et  la  Rngsie  de  Tautre.  Le  Morn- 
ing Post  rappelait  r^cemment,  &  ce  aniet  r|uo  le  droit  cottVGiittonnel  et  la  l^gialation  dnt 
StatB-Unie  leur  fuiaaient  un  devoir  d'emp'-cher,  et,  au  beaoin,  de  punir  de  tela  acten 
(Vhoatilit^  contro  lo  pavilion  d'uue  puiaaance  eu  pitix  Oivec  I'niiion.  Ce  journal  citaic 
inOnie  quelques  trait^a  dana  leaquela  I'acceplation  que  dea  citnyena  anii^ricaiug  feraient 
de  lettcita  de  maniue  6tiangferea  poui  counr  huh  ani  uaviren  de  la  puisRance  coaigua- 
tiiire,  eat  assimiltio  A,  la  piraterie  et  rendue  pa^aible  dn  m^mo  traitpnient.    On  va  donner 
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ici  la  nomeudatare,  aaaai  complete  nae  poaaible,de«coDTeiitioaaconcIue« paries fitato- 
Unis,  a  dauB  leaqnelfl  ce  principe  a  616  lormelleiiieDt  coasacr^. 
The  document  then  refers  to  the  Amerioaa  furelgn -enlUtmeot  acts,  and  continues: 
Le goaTemement  am^ricain  a  diji  ea  I'occaBion  de  moatrer  qu'il  i^tait  d6cid£  &  rem- 
plir  lof  alement  lea  oblieatioDs  in  torn  atioD  ales  qui  Ini  eont  impos^ea  par  cutte  Idgisla- 
tioD.  En  1838,  Ioth  dn  blocus  des  ports  du  Mexique  et  de  la  K^publtque  Arcontiue  par 
DM  tbrces  navales,  le  minist^re  de  France,  it  Washingtua,  ajaat  ea  lieu  de  craindre 
qn'oa  annAt  dans  les  p«i1«  de  I'uuion  des  corsairea  miinig  de  lettres  de  marque  dea 
);imTemeinents  du  Mexique  et  de  Buenos-Ayres  poar  courir  sua  aux  navirea  fran^aia, 
tvait  appel^  sur  cet  objet  I'attentian  dn  oabinet  am^ricaiii.  Le  secretaire  d'f^tat,  M. 
ForBvlh,  ini  donna  Tassurance  qne  de  tela  arniemeats,  a'il  s'eD  faiaait,  oe  seraieut  point 
Wl#rfe. 

C  eat  i  qnoi  le  ffOUTemment  f^d^ral  ne  se  ccoirait  aana  douto  pan  moins  cesentielle- 
meaC  iiblig^,  si  l^n  tentait  anjourd'hui  d'orgaaiser,  dana  les  porta  am^ricaina,  un  ay  a' 
[cmc  de  coorae,  aoua  pavilion  russe,  coutre  le  commtirce  de  la  France  et  de  I'Angletevre. 
11  iiDrBaait,  tout  porte  ^  le  croire,  do  signaler  de  aeniblablea  projeta  it  aa  vigilance,  pour 
qD'il  a'empressdt  de  prendre  des  mesurea  ausai  promptea  qu  effica<-ea,  dana  le  but  d'aa- 
ncerla  complete  execution  des  loia  en  vigneur.  Le  gouvemnmet  qui,  en  1833,  pro- 
pOMit  4  I'Angleterre  et  Ik  la  Rnssie  de  conclure  une  convention  pour  d^termiuer,  aat  les 
halts  lea  plus  tib^rales,  lea  droits  dea  neutres  en  temps  de  guen-e,  et  notanunent  pour  la 
HppKssion  lie  la  course  maritime,  acte  dont  la  France  venait  <)e  prendre  I'initiative  ft 


e  la  gnerre  d'Kspsgne,  ce  gonvernement-1^,  disona-nous,  ne  peut  qu'Stre  dis- 
poK  a  coniormer,  en  ce  qui  d^pendra  de  lui,  aa  politique  et  aa  conduite  an  aentiment 
BODorable  qui  le  portait  alora  ^  consid^rer  comme  opportun  de  "  revendiquer  et  reha- 


b:liter  lea  loia  de  l'^4|uit4S  naturelle.  et  d'^tendre  en  mer  I'influence  bienfaiaantedeapr^- 
ctfttt  de  la  charity  chr^tienne."  (Note  adress^  par  M.  Middleton,  miniatre  dea  Etats- 
Diila,  &  Saint  P£t«rsbourg,  an  comte  de  Kesselrode,  le  5  d^cembre,  i(J23.) 

IV.  In  singular  contrast  with  thia  policy  of  the  United  States  has 
been  the  policy  of  Great  Britain.  She,  one  of  the  oldest 
maritime  stales  of  Europe,  had  no  legislative  prohibitions  of  ?..i'i™"'i""itt* 
private  maritime  equipment  for  hostile  purposes,  until  long  ^"'""^•"*»"^ 
aftersuch  legislation  existed  in  the  United  States.  How  did  this  happen  1 
We  may  conceive  the  reasons  of  this,  when  we  reflect  upon  the  numerous 
piratical  enterprises  fitt«d  out  ia  former  times  in  ports  of  Great  Britain 
agaiDst  the  possessions  of  Spain  in  America,  and  the  honor  accorded  to 
the  chiefs  of  those  expeditions,  such  as  Drake  and  Hawkins ;  and  when 
TC  reflect  further  that  British  legislation,  in  this  respect,  only  com- 
menced when  most  of  the  Spanish  colonies  in  America  had  made  them- 
selves independent  of  Spain. 

But,  even  then,  it  required  all  the  official  and  personal  authority  of 
Mr.  Canning,  and  of  the  government  of  which  he  was  a  memher,  to  over- 
c»me  the  ri*  ineriitr  of  the  prejndices  in  this  relation  so  deeply  rooted  in 
the  mind  of  Great  Britain. 

In  reading  the  debates  in  the  British  Parliament  on  occasion  of  the 
passage  of  the  act  of  1819,  it  is  notable,  first,  that  the  opposition  to  the 
eoACtment  seemed  to  be  absolutely  unconscious  of  all  those  principles  , 
of  ittternatioual  morality  involved  in  the  question:  and  secondly,  that 
(he  opposition  seemed  incapable  of  looking  beyond  Spain  aud  Spanish 
America,  taking  no  thought  of  the  duties  of  Great  Britain  toward  other 
governments  of  Europe,  and  toward  the  United  States.' 

It  is  most  interesting  to  see  how,  on  this  occasion,  Mr.  CanQinK  tow- 
ered above  the  other  debaters,  what  clear  perception  he  exhibited  of  the 
philosophy  of  the  qnestion,  aotl  what  distinct  knowledge  of  the  true 
priuciples  of  international  law,  in  contrast  with  the  shallow  arguments 
of  even  so  eminent  a  person  as  Sir  James  3iIackintosh. 

Four  years  afterward  the  debate  was  resumed  in  Parliament,  on  a 
motion  made  by  Lord  Altborpe  for  the  repeal  of  the  foreign-enlistment 
att  On  that  occasion  Mr.  Canning  again  distinguished  himself  by  the 
courage,  the  eloquence,  the  statesmanship,  and  the  elevation  of  view, 
with  which  be  combated  the  prejudices  of  his  countrymen.  He  referred 
>  See  Hftiuud'a  Parliamentary  Debates,  vol.  xl,  pairim. 
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to  the  United  States  in  language  whicb  every  American  may  read  with 
pride,  and  whicli  is  pertiueat  to  the  preseot  line  of  observation  on  the 
part  of  the  counsel  of  the  Americaa  GovernmeDt. 

And,  unfortunately  for  the  good  understanding  of  Great  Britain  auil 
the  United  States,  the  British  Government  is  not  yet  fully  emancipated 
from  serA'ltude  to  the  traditional  national  prejudices  which  obstnicted 
Mr.  Canning.  For,  as  the  Case  and  Counter  Case  of  the  British  Govern- 
ment show,  it  still  lags  behind  the  Unit«d  States  in  appreciation  of  the 
true  principles  of  pnblic  law,  which  lie  at  the  foundation  of  the  rela- 
tions of  independent  sovereign  States. 

V.  The.British  Case,  in  strange  misapprehension  of  the  facts,  assumes 
i,-.,.i>i,..onf.,iinT  that  municipal  laws  for  the  preservation  of  neutrality  ei- 
■■""""-'■  igt  only  in  the  United  States  and  Great  Britain.    Mean- 

while the  report  of  the  English  neutrality  laws  commission,  contained 
in  the  appendix  to  the  British  Case,  exhibits  in  detail  the  legislation  of 
this  class  adopted  by  most  of  the  governments  of  Europe. 

In  the  British  Counter  Case,  it  is  true,  the  foreign  laws  of  this  class 
are  at  length  recognized,  but  with  rednements  of  imaginary  distinction, 
which  tend  to  leave  some  doubt  in  the  mind  whether  the  Coant«r  Case 
does,  or  does  not,  admit  the  error  of  the  Case.  The  Counter  Case  does 
not  seem,  even  now,  to  see  clearly  that  all  theselaws,  what 
i.,-B"'"^°.''nr,'„™  ever  be  the  diversity  of  form  or  of  nomenclature  among 
„ip«m,hm»„L  ^jjgin^  jjpg  pervaded  by  one  identical  idea,  namely,  the  pre- 
vention as  well  as  punishment  of  acts  of  private  persons,  such  as  the  en- 
listment of  soldiers  or  mariners,  or  the  expedition  of  men-of-war,  or  of 
letters-of-marqne,  in  derogation  of  the  local  sovereignty,  and  tending  to 
involve  the  local  government  in  war  with  other  governments. 

Sir  Robert  Phillimore,  himself  a  member  of  the  commission,  expresses 
the  identity  of  theory  and  object  in  this  relation  between  the  laws  of  the 
United  States  and  Great  Britain,  and  those  of  other  governments,  as 
follows:  "It  appeared  from  evidence  laid  before  the  English  neutrality 
laws  commission,  ai)pointed  by  the  Queen  in  1807,  (the  recommendations 
of  whose  report  are  mainly  incorporated  in  the  present  and  recent 
statute,)  that  European  States  generally  were  furnished  by  their  muni 
cipal  Taw  with  the  means  of  fulfilling  their  international  obligatious  iu 
this  respect." ' 

But  the  indirect  or  implied  retraction  in  the  British  Counter  Case 
does  not  relieve  us  from  the  necessity  of  examining  the  legislation  of 
other  governments,  and  their  executive  action  in  the  premises,  because 
that  examination  will  show  that  the  general  conscience  of  the  world  re- 
jects the  theory  of  the  British  Government,  and  conforms  to  that  of  the 
United  States. 

(«)  We  commence  with  scrntiny  of  the  actual  legislation  of  Prance, 
because  that  legislation  is  the  mo<]eI  of  the  modern  legisla- 
tion, in  this  respect,  of  many  other  governments. 

The  provision  of  the  French  Code  Penal  is  as  follows  : 

Aktk'I.e  ^4.  QiikoDijue  anra,  par  ilss  actea  dou  appronvds  par  le  gouveroement,  px- 
posi5 1'rtat  a.  line  (li^claralioii  de  guerre,  sera  pnui  du  bauuUsemeDt ;  et,  si  la  guerre  B'rn 
e»t  snivie,  de  la  di^|)ortatii>u. 

Articlk  A'l.  Quiuouque  oura,  par  dea  actes  non  approiiT^s  par  le  gouvernemeiil, 
expoB^  dee  FraiifaU  it  epronver  dea  repr^aillen,  eera  puui  du  banuissement. 

The  general  commentaries  we  make  on  these  two  articles  will  apply 
to  similar  provisions  of  law  of  other  governments. 

I  luteniational  Law,  vol.  i,  p.  467. 
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To  the  casual  reader  of  them  the  first  idea  which  suggests  itself  is 
their  brerity,  as  compared  with  correspoodiDg  legislation  of  Great 
Britain  and  the  United  States. 

Bat  careful  examiDatioo  shows  that  they  express  in  plain  language 
the  trne  object  and  theoiy  of  all  such  laws,  which  is  to  pnntsh  private 
persons  who  undertake  acts  of  war  by  land  and  sea,  in  derogation  of 
the  sovereignty  and  in  prejudice  of  the  peace  of  their  country ;  and  that 
they  do  it  effectually,  hut  in  terms  of  etjaat  terseness  and  precision. 

On  the  other  hand,  the  English  acts  are  so  overloaded  with  a  mass  . 
of  phrases,  alike  nnprecise  and  confused,  with  so  much  of  tedious  snper- 
Suity  of  immaterial  circumstances,  as  if  they  were  specially  designed  to 
give  scope  to  bar  chicanery,  to  facilitate  the  escape  of  offenders,  and  to 
embarrass  and  confound  the  officers  of  the  government  charged  with  the 
administration  of  law.  Such  indeed  has  been  the  ordinary  complexion 
of  the  legislation  of  Great  Britain,  and  this  style  of  complex  verbosity 
of  legislation  has  unhappily  been  transmitted  to  the  United  States, 
lithongh  there  it  begins  to  enconnter  steady  efforts  of  reformation, 
which  are  conspicuous  in  the  legislation  of  many  of  the  American  States. 

These  are  secondary  considerations,  however.  The  important  point 
if,  that  neither  the  administrative  nor  the  judicial  fuuctionariea  of 
France,  nor  her  legislators  and  statesmen,  ever  conceived  that  the  pro- 
visions of  her  penal  code  were  anything  more  than  what  they  profess  to 
be,  D»mel3~,  the  means  of  punishing  the  crimes  of  private  persons.  States- 
men and  legislators  of  France  never  imagined  that  these  provisions  of  the 
penal  code  are  the  measure  and  limitof  her  soverign  rights  or  of  her  sov- 
ereign duties.  Incidentally  those  provisions  may  come  in  aid  of  execu- 
tive action.  But  to  punish  individual  wrongdoers  does  not  prevent 
VToog-doing,  save  incidentally  by  admonition  and  example.  Punitive 
legislation  is  one  thing,  preventive  another ;  and  the  only  effectual  pre- 
vention of  the  wrongful  acts  of  private  persona,  which  tend  to  compro- 
mise (he  nentnhty  of  a  Government,  is  the  summary  act  of  forcible 
prevention  of  such  deeds  by  the  Nupreme  authority  of  the  Government. 
Such  istho  theory  of  the  laws  of  France  in  this  behalf,  as  it  is  of  the  laws 
of  the  united  States.' 

This  appreciation  of  the  articles  of  the  French  Code  Penal  is  confirmed 
by  authoritative  commentaries  thereon,  some  of  which  are  reproduced  in 
the  documents  annexed  to  the  American  Counter  Case. 

Accordingly,  it  is  to  be  remembered  that  no  cruisers  sailed  from  the 
ports  of  France  to  depredate,  under  the  Confederate  flag,  on  the  com- 
merce of  the  United  States. 

At  the  very  commencement,  all  Frenchmen  were  forbidden  by  sov- 
ereigu  act  "  to  take  a  commission  from  either  of  the  two  parties  to  arm 
vessels  of  war,  or  to  accept  letters  of  marque  for  a  cruise,  or  to  assist  in 
an;  manner  lathe  equipment  or  armament  of  a  war- vessel,  or  privateer, 
of  either  of  the  belligerents."* 

And  when  attempts  were  made  by  the  Confederates  to  construct  and 
tqoip  cruisers  in  the  ports  of  France,  on  complaint  being  made  by  the 
uiDtBter  of  the  United  States,  the  construction  of  these  vessels  was 
arrested ;  and  when  a  builder  professed  that  vessels  under  construction , 
Tith  suspicion  of  being  intended  for  the  Confederates,  were  in  fact  in- 
tended for  a  neutral  government,  the  French  mioisters  required  proof 
of  Rnch  professed  honeet  intention,  and  carefully  watched  the  vessels  to 
nake  sure  that  they  should  not  go  iuto  the  service  of  the  Confederates. 

n  CoDuler  Com,  pages  tO}  tt  »eq, 
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On  this  point  we  quote  the  language  of  tlie  minister  of  manne,  bb  fol- 
lows: 

The  vessels  of  war  to  wbich  ynu  have  called  our  attention  shall  not  leave  the  potts 
of  Fraoce  until  it  alinll  bave  been  positively  demotiRtrBited  that  tbeir  degtination  doca 
not  affect  the  principles  of  neutrality,  wbicb  the  French  Government  wiabea  to  ligidij 
observe  toward  both  belligoieuts.' 

GontraBt  tbis  witli  tbe  conduct  of  tbe  BritisU  GoTernment  in  like  cir- 
ccmstancea;  as  exhibited  in  tbe  analysis  of  facts  comprised  in  the  present 
Argument,  where  it  is  shown  with  what  incredible  credulity  the  British 
Government  accepted  tbe  false  and  deceptive  statements  of  tbe  criminal 
and  mercenary  ship-builders  engaged  in  the  violation  or  evasion  of  tbe 
laws  of  Great  Britain. 

It  requires  exercise  of  much  candor  to  believe  that  tbe  British  minis- 
ters oould  have  permitted  tbemsclvea  to  be  so  grossly  imposed  apon,  if 
they  desired  to  know  the  truth.  Had  they  done  what  the  French  Gov- 
ernment did  in  like  circumstances — if  they  had  required  the  knows 
totHs  of  Confederates  at  Liverpool,  as  might  well  have  been  done  m 
virtue  of  the  provisions  of  the  merchant  shipping  act,  and,  indeed,  of 
the  foreign- enlistment  act,  to  make  proof  of  pretended  honesty  of  pnr- 
pose, — the  present  controversy  between  the  two  Governments  might  not 
ever  have  arisen. 

In  like  manner  the  conduct  of  France,  regarding  the  remanning  of 
Confederate  cruisers  in  her  ports,  is  in  striking  contrast  with  theconiloct 
of  tbe  British  Government  in  reference  to  the  same  subject-matter. 

(b)  All  the  observations  regarding  tbe  legislation  of  France  apply,  in 
substance,  to  the  legislation  of  Italy,'  and  the  regulations 
""  of  tbe  Government  of  Italy,  including  circulars  of  the  minis- 

ter of  marine,  and  decrees  of  the  King,  all  with  distinct  reference  to  the 
present  controversy,  are  comprehensive,  definite,  and  explicit  in  pre- 
venting, as  they  did  prevent,  any  attempt  of  the  Confederates  to  fit  out 
cruisers  in  the  ports  of  Italy,  to  abuse  the  right  of  asylum,  or  to  crnise 
therefrom  against  the  commerce  of  the  United  States. 

All  these  measures,  in  form  and  effect,  assumed  preventive  action  by 
tbo  executive,  independently  of  tbe  peual  provisions  of  the  municipal 
laws  of  Italy.' 

The  universality  of  laws  of  this  class  in  the  various  countries  ot 
Europe  is  indicated  by  receut  Italian  juridical  write^s.^ 

{c)  In  like  manner,  examination  of  the  laws,  regulations,  and  i>oliticDl 
action  of  Switzerland,  in  the  matter  of  neutrality,  shows 
'"""'"^  their  conformity  in  theory  with  that  of  the  United  States, 

and  emphatically  contradicts  that  of  Great  Britain. 

The  Codep6aalf6d4ral  of  Switzerland  is  in  this  respect  more  concise  and 
comprehensive  even  than  that  of  France,  for  it  indicts  punishment  on 
all  persons  guilty  in  Switerland  of  committing  any  act  contrary  to  the 
law  of  nations.^ 

Various  ordinances  of  the  Federal  Council  contain  the  most  striagent 
provisions  for  tbe  maintenance  of  the  neutrality  of  the  repablic.* 

A  federal  law  of  Switzerland  regulates  in  the  fullest  manner,  and  with 
all  proper  restrictions,  the  enlistment  of  troops  in  the  temtory  of  tte 

'  See  Dooamenta,  uU  (ujira,  p.  913. 
'  Documents  as  above,  p.  919. 

*  See  DocDDienliB  annexed  to  the  American  Case,  voL  ir,  p.  100  9l  teg. 
'SeeKeirarottl,  Commratario del oorfiw  p«nat«,  vol.  i,  pp. 261-2;  ana  Caetelleri,  Legi*- 
loiioni  comparatt,  p.  S84. 
'  Document  annexed  to  the  Ameriuaa  Connter  Case,  p.  109S. 
'Dbi$upra,  p.  1105. 
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republic  for  foreign  service,  providing  that  it  sball  not  be  done  witboat 
the  express  permission  of  tlie  goverDment;  and  various  official  reports 
demonstrate  tbe  active  efficiency  .of  tbe  federal  governmeut  in  defending 
its  neatraiity,  not  merely  by  municipal  laws,  to  be  executed  by  tbe 
courts,  but  by  tbe  most  complete  executive  action  supported  by  the 
military  force  of  tbe  republic' 

{d)  Similar  couclusions  apply  to  tbe  legislation  and  tbe  admiuistrative 
action  of  the  empire  of  Brazil:  in  considering  \rhicb  it  will 
be  convenient  also  to  refer  to  the  legislation  and  administra-  "~''' 

tive  action  of  Portugal,  because  of  tbe  similarity  of  their  laws,  and  the 
more  or  less  of  common  commentary  thereon  by  juridical  writers  in  one 
conntry  or  the  other,  of  eminence  and  authority. 

Tbe  i>enal  code  of  Portugal  in  this  respect  is  substantially 
tbe  same  as  that  of  France.'  K«t-*-^ 

That  of  Brazil,  while  comprehending  the  same  idea,  is  more  complete 
in  its  development. 

By  that  code  it  is  a  crime  on  the  part  of  any  individual  to  "  provoke 
ducctly  and  by  acts  a  foreign  nation  to  declare  war  against  the  empire," 
or  "if  in  case  no  declaration  of  war  take  place,  but  in  coDsequence  of 
sach  provocation  there  should  be  necessity  lor  any  sacrifice  on  the  part 
of  Brazil,  or  prejudice  of  her  integrity,  dignity,  or  interests." 

By  that  code  it  is  also  made  a  crime  to  "  commit,  without  order  or 
aathority  of  tbe  government,  hostilities  against  the  subjects  of  another 
nation,  so  as  to  compromise  peace,  or  provoke  reprisals.*^ 

Parthermore  it  is  declared  to  be  piracy  "  to  practice  ou  the  sea  any 
act  of  depredation  or  violence,  whether  against  Brazilians,  or  against 
foreigners  with  whom  Brazil  is  not  in  a  state  of  war."' 

Both  in  Brazil  and  Portugal  these  provisions  of  the  penal  code  are 
but  incidental  only  to  the  execntive  action,  which  prevents  by  supreme 
aathority  any  violation  of  their  neutrality,  either  by  subjects  or  by 
foreigners. 

We  beg  leave  to  refer  this  high  tribunal  to  the  adminiKtrative  regula- 
tions of  the  Brazilian  Empire,  for  the  enforcement  of  neutrality  in  all 
the  ports  of  the  Empire,  in  the  amplest  manner,  by  efficient  action  ou 
the  part  of  the  imperial  ministers,  and  of  the  provincial  presidents.* 

In  the  American  Case,  and  the  documents  to  which  it  refers,  there  is 
tiQlBcient  indication  of  the  loyalty  and  efficiency  with  wbich  tbe  Bra- 
zilian Government  maintained  its  sovereignty  against  the  aggressive 
efforts  of  the  Confederates." 

As  to  Ptwtugal,  we  refer  to  the  correspondence  annexed  to  the  Ameri- 
can Counter  Case,  to  show  that  she  also  never  pretended  that  her  neutral 
dsty  was  confined  to  the  execution  of  the  provisions  of  her  penal  code. 
She  also  put  forth  the  executive  power  of  the  Crown  to  prevent,  repress, 
or  repel  aggressive  acts  of  the  Confederates  in  violation  of  her  hospi- 
tality, or  in  the  derogation  of  her  sovereignty,  May,  more,  the  Govern- 
ment of  Portugal,  finding  its  own  naval  force  inadequate  to  prevent  the 
Confederates  from  abusing  tiie  right  of  asylum  in  the  Western  Inlands, 
expressly  authorized  tbe  American  Government  to  send  a  naval  force 
there  for  the  {uirpose  of  defeuding  the  sovereignty  and  executing  the 
law  of  Portugal.* 

'  Vattel,  Droit  rfe  gent,  M.  Prailier-l-'od(ir^,  tome  ii,  p.  454,  note. 
'  DoeaiiMOtH  annexed  to  tbo  Americau  Counter  Ciue,  p.  ^M. 
'■  Va  rmpra,  p.  1041  el  >eq. 

'9m  tbe  circaUra  iaeued  by  the  Bnwillan  GovtrtitiiHUt,  iu  HuppluniKUtury  iliKHnwuta 
wneied  to  tlie  Amerioan  Coae,  vol.  «ii,  p.  t07  el  neij, 
■  Americftn  Case,  p,  4K}. 
Boe  ctocdmeulit  anoexed  to  tbe  American  Counter  C'asi-,  \>.  I))i:t  rt  tnq. 
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{e)  !□  Spain,  the  "  Godigo  PeDoI,"  while lepeatiDg'the  general  proTieioa 
of  the  FreQch  "  Code  P^nal,"  adds  the  foUowiag  important 
'"'''  specific  enactment  to  panish  "  any  peraoo  who  withoat  le- 

gitimate aathorization  shall  levy  troops  in  the  kingdom  for  the  seirioe 
of  any  foreign  power,  or  shall  expedite  cruisers,  whatever  may  be  the 
object  proposeu,  or  the  natioo  against  which  it  is  intended  to  commit 
hostilities." ' 

But  Spain  never  pretended  that  she  had  any  right  to  plead  these  pro- 
visions of  her  i)enal  code  as  excuse  for  omitting  to  act  preventively  by 
executive  power  to  repress  misconduct  on  the  part  of  the  Confederates.' 

(/)  In  regard  to  the  governments  of  Brazil,  Portugal,  and  Spain,  it 
deserves  to  be  remarked  that  their  respective  Juridical  commeutatorg 
fully  explain  the  theory  of  their  peual  codes  as  being  chiefly  valuable  to 
aid  in  the  preservation  of  the  national  peace.  They  rightfully  malntaia 
that  neither  the  enlistment  of  troops  in  a  country  for  foreign  service, 
nor  the  equipment  of  ships  of  war  in  their  ports  for  such  service,  wootd 
of  themselves,  and  of  necessity,  involve  any  disturbance  of  the  domestic 
peace.  Such  acts  are  not  prohibited  as  being  immoral  or  criminal  per 
se,  but  only  if  done  in  derogation  of  the  local  sovereignty  and  in  preju- 
dice of  the  rights  of  other  governments.  That  is  to  say,  these  laws, 
although  not  bearing  the  title  of  "  Neutrality  Laws,"  are  quite  as  clearly 
neutrality  laws  in  fact  as  the  foreign-enlistmeut  acts  of  the  United 
States  and  of  Great  Britain.' 

We  might  extend  these  remarks  to  tbe  legislation  of  all  the  other 
maritime  states  of  Europe. 
Beni.m  >•.!  ua^■      {s)  ^he  peoal  laws  of  Belgium  and  the  Netherlands,  in 
■°^  this  respect,  are  identical  with  those  of  France.* 

(ft)  Tbe  provision  of  the  penal  code  of  the  Netherlands  deserves  atten- 
tion because  of  the  very  pertinent  remarks  respecting  it  made  by  the 
Netherlands  minister,  Mr.  "Van  Zuylen,  in  reply  to  the  inquiries  of  the 
British  charg4  d'affaires,  Mr.  Ward. 

Mr.  Van  Zuylen  writes  as  follows: 

Thk  Hague,  March  G,  1867. 
Mr.  Wanl's  note  of  tbo  16tli  iustaDt,  lukinc  iafoimatiOD  for  his  ^vernmeDt  ftbont 
the  laws,  reKulatione,  aod  other  lueaDH  that  the  NethertaadB  may  uite  tt>  prevent  viobk- 
tion  of  ueutraJit;  within  her  borders,  has  been  received. 

Id  reply,  the  nnderaiKned  informs  Mr.  Ward  that  there  is  no  code  of  laws  or  regnla- 
tloDsiu  tLe  KiDsdom  of  the  Netherlands,  canoerning  tbe  rifcbts  and  dntiesof  ueutruls, 
nor  oof  specikl  laws  or  ordinanoeB  for  either  party,  on  thu  very  important  matter  of 
external  pnblic  law.  Tbe  government  ma;  use  articles  Si  and  8G  of  tbe  penal  code ; 
but  DO  legislative  provisions  have  been  adopted  to  protect  tbe  government,  and  servo 
against  those  vrbo  attempt  a  violation  of  neutrality. 

It  may  he  aoid  that  no  country  baa  codiQed  these  regulations  and  given  tbom  the 
force  of  law;  and  though  Great  Britain  and  tbe  United  States  have  tbeir  foreign- 
eolistmeiit  act,  its  effect  is  very  limited.  The  Netherlands  ffovernmeDt  has  not  yet 
thonffbt  proper  to  collect  tbe  regulations  in  relation  to  the  rights  and  dutlcA  of  nen- 
trality;  bntbos  always  scrupulously  observed  tbe  ptiuciples  of  the  European  law  of 
nations,  and  baa  pnblished  notices  (as  Great  Britain  and  lYancedid  in  1R61)  to  Nether- 
land  sobjecta  not  to  carry  dispatches  or  articles  contraband  of  wot,  nor  to  break  an 
effective  blockade,  nor  to  engage  in  privateering,  nor  accept  letters  of  marque. 

The  admisaion  of  belligereut  sbips  of  war  into  our  pons  was  regulated  in  the  same 
manner,  and  tbe  special  nistmctions  sent  to  our  colonial  governors,  during  tbe  civil 
war  in  the  United  States,  were  commuuicatdd  to  the  British  legation  on  the  I7th  Do- 
oember,  lUGl. 

'  Docnments,  ut  thpra,  p.  1051  el  leq. 

Tbi  aupra,  p.  1073  tl  sej.    See  also  the  letter  of  the  Spanish  minister,  M.  Ribeiro,  to 
Sir  A.  Paget,  Amer.  App.,  vol.  iv,  p.  156. 
■'■      •>,n<     ■     ''•■•■" 


Ferr&o,  Thtoria  do  Direito  Penal,  vol.  iv,  pp.  IBl,  2J1 ;  and  Pactaeco,  CoiijH' 
■oi  tonoordaifo,  tome  il,  pp.  91,  96.  in  Documents,  w6i  (apro,  pp.  958,  105S. 
See  AnfcrlmiifacAe  IfVfbwUn,  ed.  It^^i,  p.  677,  for  the  law  of  tiie  Netherlands. 


C.oogic 


MI8CELLAKE0US   CON  SIDE  BAT!  ON  8. 


Those  notices  were  more  extenaiTe  aud  precise  last  j^ear.  The  ^Temment  under' 
took  to  prevent  the  equipment  of  war  vessels  for  the  beUigerenta  in  her  ports.  A 
copy  of  the  Official  Gazette,  March  20,  ISG6,  coutaiaiug  those  notices,  is  hereto 
uaexed. 

Articles  B4  and  85  of  the  penal  aode  ina;  be  naed  as  coercive  measures  to  prevent 
violations  of  uentrality.    For  example,  they  might  serve  to  ...... 

tOMuip  or  sell  vessels  of  war  in  our  port  for  the  benefit  o: 

vDuld  then  be  seized  on  evidence,  and  their  departure  be  thus  prevented.' 

Mr.  Van  Zuylen's  lan^age  is  iuaccnrat«.  He  obvionsly  intended  to 
eipress  that  the  Netherlands  have  no  laws  known  by  the  name  of  laws 
of  Debtrality,  or  codified  as  sucb.  He  seems  not  to  have  thought  that 
mere  penal  provisions  deserved  the  name,  althongh  he  refers  to  penal 
provisions,  which,  aa  he  says,  are  ancillary,  in  that  sense,  to  the  exer- 
cise of  the  executive  power  of  the  government,  this  being  the  proper, 
and  indeed  the  only  effectnal,  agency  for  the  protection  of  its  sover- 
eii^ity  against  invasive  or  evasive  acts  on  the  port  of  belligerents. 

The  efficiency  with  which  executive  power  is  applied  to  snch  sabjects 
ia  the  Netherlands  is  fully  manifested  by  the  pertinent  circulars  of  that 
government.* 

(i)  We  find  similar  laws  existing  in  Rassia;  in  Prussia,  which  bad 
occasion  once  to  apply  those  laws  to  the  acts  of  British  n-^i-  ><>i  rn<. 
agents  in  Prussia;  in  Denmark,  and  in  Sweden.'  S-J!!"™^  "'' 

0')  The  documents,  which  exhibit  the  legislation  and  political  action 
«f  Denmark  in  this  relation,  are  particularly  interesting,  because  they 
M  clearly  show  bow  the  penal  or  punitive  laws  were  merely  and  simply 
SQpplemental  to  the  preventive  action  of  the  Government. 

G.  Od  review,  therefore,  of  the  legislation  and  political  action  of  Great 
Britain,  as  compared  with  that  of  all  other  Governments, 
we  arrive  at  the  following  conclusions :  "P.~i,..n.    , 

(a)  The  institutions  of  Italy,  Brazil,  Switzerland,  France,  Spain,  Poi- 
togal,  the  Netherlands,  and  all  other  Governments  of  Europe  indeed, 
except  Great  Britain,  expressly  assume,  as  do  the  institutions  of  the 
Uaited  States,  that  volunteer  and  onauthorized  military  and  naval  exx)e- 
ditions,  undertaken  in  a  neutral  country,  are  to  be  restrained,  because 
tending  to  involve  such  country  in  war  with  the  country  aggrieved. 
Infringements  of  tho  law  are  punished  mainly  for  that  reason,  including 
the  protection  of  the  national  sovereignty. 

{b)  Hence,  in  all  those  countries,  except  Great  Britain,  the  punitive 
law  is  a  secondary  fact ;  the  primary  fact  being  the  preventive  action 
of  the  GoTemmeut. 

(e)  The  United  States  perfectly  understood  this,  the  true  relation  of 
things,  and  while  they  indicted  persons  and  arrested  ships,  they  did 
not,  when  occasion  required  action,  rely  on  such  merely  punitive,  or  at 
DOst  auxiliary,  means,  but  called  into  play  the  armed  forces  of  land 
and  sea  to  support  the  Executive  in  summary  acts  of  prevention  by 
force  for  the  maintenance  not  only  of  the  sovereignty  bat  of  the  neu- 
trality  of  the  Government. 

{d)  Neither  Lord  Russell,  in  his  correspondence  with  Mr.  Adams,  nor 
the  framers  of  the  British  Case,  appear  to  have  had  any  clear  concep- 
tion of  these  higher  relations  of  the  subject,  although  distinctly  and 
explicitly  stated  in  the  best  works  of  international  law  of  Great  Britain 
herself. 

(«)  Great  Britain  alone  pretends  that  punitive  law  is  the  measnre  of 
neutral  duties:  all  otbei'  Governments,  including  the  United  States,  pre- 

'  Docoments  annexod  to  the  American  Case,  vol.  iv,  p.  155. 
'Documenta  annexed  to  the  American  Connter  Case,  Supplement,  p.  56. 
>Ibid.,  pp.  54,53,51,63. 
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vent  peril  to  tb«  natioDal  peace  tbrODgli  means  of  prerogative  force, 
lodged,  by  implied  or  expi-ees  constitutional  law,  iu  tbe  bands  of  tlie 
Executive. 

VIII.  We  are  now  prepared  to  jndge  whether,  in  the  incidents  of  tbe 
ct,^\-,^m  present  contioversy,  the  conduct  of  other  governmeats  was, 

as  the  British  government  pretends  in  answer  to  the  recla- 
mations of  the  United  States,  the  same  as  that  of  Great  Britain,  and 
whether  Great  Britain  did  all  which  they  did  in  discharge  of  interna- 
tional obligations  toward  the  United  States. 

It  is  obvious  to  see  that,  npon  her  premises  of  political  action,  it  was 
impossible  that  Great  Britain  should  discharge  those  dnties  as  they 
were  discharged  by  other  governments. 

In  )>oiDt  of  fact  she  did  not. 

(a)  Other  governments  not  only  prevented  tbe  armament  of  cruisers, 
but  also  forbade  their  construction.  For  example,  France,  tbe  Nether- 
lands, Denmark. 

(b)  Other  governments  imposetl  just  limits  on  as.vloni,  and  punished 
its  abuse.    For  example,  Brazil,  France,  Spain,  Portugal. 

(c)  No  other  goTernment  allowed  armed  cruisers  to  sail  from  her  ports 
to  prey  on  the  commerce  of  the  United  States.  She  aloue  furnished  the 
AMamas  and  the  Florida^]  which,  by  the  caiitnre  of  our  merchantmen, 
gave  to  the  United  States  cause  of  national  reclamation. 

(d)  In  no  other  government  was  the  wrong  committed  of  allowing  it- 
self, as  Lord  Bussell  unequivocally  admits,  to  be  subjected  to  the  alukmc 
of  being  the  established  seat  of  tbe  military  and  naval  supplies  of  the 
Oonfederates. 

IX.  Both  in  tbe  Case  and  Counter  Case  of  tha  British  government 
'  Tw  hxufT  dt  iv>  there  is  elaborate  arraignment  of  the  government  of  the 
S^i^i  .'""of'ib:  United  States,  in  respect  to  the  manner  in  which,  at  varions 
Br.<4.k  i>i~<i.w.  periods  of  their  public  history,  they  have  discharged  their 
neutral  obligations  toward  other  governments. 

We  dispute  the  right  of  the  British  government  to  discuas  any  sach 
It.  >.u-vKT  de-  matter  before  this  Tribunal.  Great  Britain  is  here  accused, 
"^  not  only  of  violation  of  nentrality,  but  nf  permitting  or 

anfferiug  the  active  complicity  of  her  subjects  with  the  rebels  of 
the  United  States.  It  is  no  answer  to  this  charge  to  say  that,  nt 
some  time  past,  the  American  Government  was,  or  may  have  been,  de- 
linquent toward  some  other  government.  Such  an  answer  is  not  com- 
patible with  reason  or  justice,  but  is  contrary  to  both.  Nothing  is,  or  can 
be,  on  trialbeforethistribanal,  but  the  condnct  of  Great  Britain.  That, 
and  that  alone,  is  submitted  by  the  treaty  of  Washjngton.  To  summon 
the  United  States  to  enter  into  discussion  of  its  acts  toward  other  gov- 
ernments, which  is  in  effect  now  done  by  the  British  Government,  is  to 
call  on  the  Tribunal  to  pass  judgment  on  imputed  acts  of  the  United 
States  which  are  wholly  outside  of  the  questions  to  be  submitted  by  the 
two  governments,  according  to  the  tenor  of  the  Treaty. 

The  British  Case  and  Counter  Case,  it  is  true,  introduce  these  matters 
professedly  as  bearing  on  the  inquiry  of  what  is  due  diligence,  by  ex- 
amination of  what  has  been  the  conduct  of  the  United  States  under 
circumstances  of  alleged  similarity  to  those  involved  iu  tbe  present 
controversy.  But  tliese  matters  are  not  the  less  discnssed  by  the  British 
Government  in  the  mannerandepirit  of  counter  accusation.  And,  evea 
OS  to  the  speciflo  relation  iu  which  the  subject  is  professedly  introduced 
,  by  the  British  Government,  it  is  not  the  less  utterly  irrelevant,  valueless 
as  argument,  and  incapable  in  any  respect  of  instructing  tbe  conscience 
of  this  Tribunal. 
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The  two  governtaents  have  submitted  the  qaestioii  of  the  coDdnct  of 
Great  Britain  at  a-precise  period  of  time  and  in  a  specific  relation,  that 
of  tbe  late  domestic  rebeliion  in  the  United  States.  Tlmt  is  the  definite 
subject  to  be  investigated  and  judged  by  tbe  Tribunal,  upon  tbe  proofs 
preeeated  by  the  two  governments.  As  incidental  to  this  particular 
subject,  is  the  Tribunal  to  take  np  and  examine  twenty  other  controver- 
ties,  each  wholly  independent  of  that  and  of  one  another,  and  to  deter- 
mine leriatim  each  one  of  them,  in  order  to  know  how  to  determine  the 
particnlar  controversy  submitted  by  the  Tresityt  That  would  be  pre- 
posteroas  as  reason,  and  impossible  to  be  done,  as  act. 

ThecouDHel  of  the  United  States  must  refuse  to  consent  to  have 
drawn  in  judgment  here  the  past  or  present  relations  of  their  govern- 
ment to  France,  Spain,  Portngal,  Mexico,  or  even  Great  Britain  tierself. 

Kevertheloss,  being  thus  challenged  by  the  British  Government,  we 
presame  to  say  that  the  history  of  the  foreign  relations  of  tbe  United 
States,  in  this  respect,  if  it  have  any  pertinency  to  the  present  contro- 
Terey,  has  such  pertinency  to  tbe  effect  of  confirming  the  theories  of 
pablic  law  on  which  the  present  reclamations  of  the  United  States  here 
itaod,  as  mnintained  in  this  Argument. 

The  Tribunal  cannot  fail  to  observe,  in  the  first  place,  that  while 
Great  Britatu  constantly  asserts  that  her  duties  of  neutrality  are  de- 
fined by  an  act  of  Parliament,  and  that  her  government  has  no  means 
or  power  to  maintain  neutrality,  except  by  the  agencies  of  an  act  of  Par- 
liament, yet  during  her  entire  national  life,  for  a  period  of  nearly  eight 
bnadred  years,  she  did  not  possess  any  such  act  of  Parliament,  and,  of 
coarse,  during  all  that  period  she  neither  could  nor  did  discharge  her 
duties  of  neutrality  towards  other  governments.  It  would  be  an  un- 
Telcome  task  to  tbe  connsel  of  the  United  States,  as  they  well  might, 
to  proceed  to  imitate  the  British  case,  and  recount  all  the  occasions, 
tren  in  more  modern  times,  in  which  it  might  be  charged  that  by  acts 
of  •ggressive  intervention,  by  sea  and  by  land,  Great  Britain  has  man- 
iftstcd  her  slight  consideration  of  the  proper  rights  of  the  other  states 
of  Europe,  more  especially  in  tbe  class  of  maritime  questions,  and  of 
domestic  disturbances  existing  in  other  states.  Are  not  the  works  of 
jaiispmdence  of  all  nations  full  of  inculpations  of  these  acts  on  the  part 
of  Great  Britain  1  Has  not  every  maritime  state  of  Europe,  one  after 
tte  other,  been  forced  in  self-defense,  in  these  relations,  into  war  with 
Great  Britaiut' 

And  yet  it  would  be  much  more  pertinent  to  the  present  issue  thus  to 
tcrnttnize  the  political  condnct  of  Great  Britain  with  reference  to  other 
eovemmeots,  than  it  is  to  scrutinize  that  of  the  United  States. 

Now,  then,  while,  until  the  year  1819,  Great  Britain  had  no  municipal 
la*  for  the  preservation  of  neutrality,  and  while  she  steadily  disavows 
the  possibility  of  using  any  other  means,  the  United  States,  on  the  con- 
trary, almost  at  the  very  moment  of  entering  into  the  family  of  nations, 
asserted,  and  have  continued  to  assert,  the  right  and  the  duty  of  every 
government  to  act  as  such  politically,  and  by  exercise  of  supreme  ex- 
wative  force  to  watcb  over,  guard,  and  maintaiu  its  neutrality  between 
tootending  belligerents.  While  England  professes,  as  her  view  of  pub- 
lic law,  that  constitutional  governments  mast  of  necessity  allow  tbem- 
wlves  to  drift  continually  into  war  by  reason  of  having  no  other  means 
to  keep  peace  except  an  act  of  Parliament,  and  that  confessedly  insuf- 
ficient,— the  United  States,  on  the  other  hand,  have  as  constantly  main- 
tained, and  do  now  maintain,  that  it  is  the  duty  of  all  governments,  in- 
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olading  especially  constitational  governments,  to  discbarge  their  oen- 
tral  duties  in  obedience  to  rules  of  right,  iodependent  of  and  supenor 
to  all  possible  acts  of  Parliament.  In  coDsonance  with  which  doctrine 
It  is  that  every  President  of  the  United  States,  from  President  Wash- 
ington to  President  Grant,  inclusive,  has  never  failed  to  apply  due  dili- 
gence, Tolantarily,  sponte  aud, — in  the  vigilant  discharge  of  hia  own 
official  duty,  not  in  mere  complaisance  to  foreign  suggestion, — by  hini' 
self  or  by  other  officers  of  the  government,  to  prevent  all  nnlawfal 
enterprises  of  recruitment  or  equipment  iu  the  United  States. 

In  proof  of  these  assertions,  we  proceed  briefly  to  touch  on  such  in- 
cidents of  the  past  history  of  the  Uuited  States  as  are  (however  iUegiti- 
luately)  brought  into  question  bere  by  the  British  Case  and  Coanter 
Case. 

(o)  In  regard  to  our  first  controversy  with  Great  Britain  in  this 
KwwTitj;  to—d  respect,  in  the  time  of  President  Washington,  we  need  do 
F~id^V"wih''w  nothing  more  than  cite  testimony  of  Englishmen  them- 
u>°*.~u.».i..iioD.  selves,  to  the  honor  and  good  faith  of  the  American  Gov- 
ernment. 

In  the  first  place,  Lord  Tenterden,  in  the  documents  appended  to  tha 
British  Case,  admits  the  good  faith  and  the  efficiency  of  President 
Washiugton. 

Secondly,  Mr.  Canning,  certainly  one  of  the  greatest  ministers  of 
Great  Britain,  on  occasion  of  opposing  the  repeal  of  the  British  foreign- 
enlistment  act,  said: 

"  If  I  wished,"  Mr.  Canning  said,  "  for  a  guide  in  a  system  of  neu- 
trality, I  should  take  that  laid  down  by  America  iu  the  days  of  the 
presidency  of  Washington  and  the  secretaryship  of  Jefferson.  In  1793 
complaints  were  made  to  the  American  Government  that  French  ships 
were  allowed  to  fit  out  and  arm  in  American  ports  for  the  purpose  of 
attacking  British  vessels,  in  direct  opposition  to  the  laws  of  neutrality. 
Immediately  upon  this  representation,  the  American  Government  held 
that  such  a  fitting  out  was  contrary  to  the  laws  of  neutrality ;  and 
orders  were  issued  prohibiting  the  arming  of  any  French  vessels  in 
American  ports.  At  New  York  a  French  vessel,  fitting  out,  was  seized, 
delivered  over  to  the  tribunal,  and  condemned.  Upon  tliat  occasion 
the  American  Government  held  that  such  fitting  out  of  French  ships 
in  American  ports,  for  the  purpose  of  cruising  against  English  vessels, 
was  incompatible  with  the  sovereignty  of  the  United  States,  and  tended 
to  interrupt  the  peace  and  good  understanding  which  subsisted  between 
that  country  and  Great  Britain.' 

"  Here,  sir,  (he  added,)  I  contend  is  the  principle  upon  which  we  ought 
to  act."' 

Finally,  in  the  midst  of  the  occurrences  now  in  controversy  between 
the  two  governments,  Sir  Koundell  Palmer  spoke  as  follows  in  the 
Honse  of  Commons : 

"Ab  long  ago  aa  1793,  we  eiupbntically  jusisted  that  the  AmerioaD  GovernmoDl 
ehonid  not  supply  Fraoi^e,  with  nbom  we  were  tbeo  eiigaf(eil  in  hoatilitiBa,  with  veusli 
of  war.  Wa  required  tliem  to  detain  thoso  veeaela,  and  Washington  did  detain  them, 
before  .auy  foreign-onliataieQt  act  was  passnd-  Wasbiugtoti  not  only  detftiaiid  the  vos- 
bclg  at  Dui  ioBtance,  but  he  proposed  and  carried  in  Congress  the  American  foreiga- 
enliiitiuent  act,  aa  hia  enemies  then  eaid,  at  our  dictation,  Preciitely  ttie  same  attacks 
-which  are  now  directed  agaiust  Hur  M^esty'u  Qovernment  in  this  House  were  then 
directed  against  Washiugton  in  Congress.  There  were  members  of  Congress  wbouid 
that  he  was  trackliug  to  England  and  alloning  the  Eoglish  embaasador  to  dictate  to 

'  Appendix  to  British  Case,  vol.  iii.  Supplement,  p.  92. 

-  ILansard'ii  rarliameotary  Debates,  N.  S.,  vol.  viii,  p.  1019.  Caoning'a  Si>ee(;bea, 
vol.  V,  p.  50. 
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km ;  the;  iMueotod  the  bamillation  of  their  conntr^  and  deoUTed  that  the  Btan  knd 
iiri|iea  bid  b«eu  dragged  in  tbe  dnNC.  But  that  great  man  despised  the  impntalioD  of 
nwirdice ;  lie  was  atroug  enough  Dot  to  fear  to  be  thouaht  afraid,  aad  in  spite  of 
flimor— for  there  will  always  be  violent  and  excitable  men  in  all  popular  assemblies, — 
WwliiiigtaD  punaed  the  course  which  he  knew  to  be  just,  and  at  the  same  time  best 
MlcvlaWd  for  the  interest  and  welfare  of  his  owa  couutry.  He  passed  the  foreign- 
ulittment  act,  and  a  treaty  was  subeequetitlf  entered  into,  stipulating,  among  other 
IhiDgs.  for  the  restoration  of  prizes  captured  by  vessels  that  nerolitted  out  in  Amerioan 

The  coansel  of  the  United  States  are  for  themselves  content  with 
their  own  coavictioas  on  this  point,  bnt  they  conceive  that  the  testi- 
moDj  of  Mr.  Canning,  Sir  Roundell  Palmer,  and  Lord  ToDterden  may 
fitly  serve  to  Hatisfy  this  high  Tribunal. 

(ii).  The  British  Case  impliedly  blames  the  United  States  r,^.i,„«,=r  h<- 
on  account  of  tbe  expedition  of  Miranda.  "~* 

Francisco  Miranda,  born  in  the  Spanish-American  province  of  Vene- 
loela,  had  served  in  the  army  of  France  under  commission  of  the  Na- 
tional Convention,  but  was  suspended  from  command,  and  banished  for 
miscouduct  at  the  battle  of  Nerwinde.'  He  became  besotted  with  the 
idea  of  being  the  predestined  regeuerator  of  his  native  country,  without 
other  capacity  or  resources  than  his  own  extravagant  self-conceit.  He 
by  some  means  made  himself  acceptable  to  Mr.  Pltt^  who  encouraged 
him  in  the  idea  of  gettiug  up  au  expedition  for  the  invasion  of  Vene- 

Political  considerations  standing  in  the  way  of  his  doing  this  in  Eng- 
Lmd,  he  went  to  the  United  States,  thinking  to  find  there  a  convenient 
point  of  departure.  But  President  Adams  steadily  repelled  his  ad- 
vances, and  rendered  abortive  all  his  attempts  to  get  up  the  proposed 
Mpedition.*  Some  years  afterward,  still  favored  by  Great  Britain,' he 
iffain  appeared  in  the  United  States  with  the  same  purposes. 

He  had  much  of  tbe  plausibility,  and  all  the  impudence,  of  that  class 
of  cosmopolitan  exiles  and  adventurers.  By  the  exhibition  of  deceptive 
ietlere  written  by  himself  to  President  Jefferson  and  Secretary  Madison — 
letters,  on  their  face,  of  mere  courtesy — he  contrived  to  impose  on  creila- 
lons  persons  and  obtain  aid  in  Kew  York ;  for  in  this  case,  as  in  all  like 
CW3,  fraud  and  falsehood  lie  at  the  bottom  of  such  unlawful  enter- 
rriMS. 

Thus  he  was  enabled  to  organize  an  exxiedition  and  get  to  sea  with- 
out knowledge  of  the  Government.* 

On  the  way  to  Caracas  he  stopped  at  the  Knglish  islands  of  Barba- 
doe.s  and  Trinidad,  where  he  was  treated  with  the  utmost  consideration 
hy  the  British  oCBcers,  civil  and  military,  and  where  he  received  from 
Adminil  Cochran,  in  command  of  the  British  West  Indies,  a  written 
foatmct  of  alliance  and  copartnership  under  date  of  June  9,  1806,  by 
the  tenor  of  which  Great  Britain  adopted  the  expedition  of  Miranda, 
Md  furnished  it  with  additional  supplies  and  vessels.'' 

The  expedition  landed  at  Vela  de  Coro,  but  failed  of  success  by  rea- 
»oa  of  the  deplorable  incapacity  of  Miranda ;  and  he,  dishonored  by  the 
manifest  proofs  of  the  falsehood  by  which  bo  had  imposed  npou  the 


'Set  Antepara's  DocnmenU,  HistoricM  und  Explaoatory,  p.  IS. 

'The  Wonts  of  John  Adams,  by  Charles  Francis  Ailanis,  vol.  i,  pages  523,  Ml ;  vol, 
nil,  pwa  569,581,600;  to],  x,  p.  134. 

'  iWsley  Auuual  Register  far  IB07. 

'  Hiaioi^  of  Miranda's  Expedition,  us  above,  pamim. 

-SMthu  extraordlnarv  coutract  iu  Auteuara's  Doc uni en ts,  Historical  andEipIauft- 
l«ri.4c.,  p.  213. 
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adTeutnrei'K,  BrJtteli  and  American,  enlisted  in  the  expedition,  disap- 
peared from  public  sight.  We  find  him  living  some  time  afterward; 
but  we  do  not  find  that  he  ever  did  any  actual  service  to  the  patriot*  of 
Spanish  America. 

Some  of  these  adventurers,  on  their  return  to  the  United  States,  were 
indicted  ;  but  the  jury  failed  to  convict,  partly  in  consertnence  of  iuge- 
nions  eophistries  of  their  counsel,  and  partly,  we  think,  by  reason  of 
the  notorious  participation  of  the  British  uaval  authorities  in  the  West 
Indies.' 

TVe  submit  that  there  is  nothing  in  the  adventures  of  this  Mirauda 
■which  reflects  discredit  ou  the  United  States  or  favors  the  argument  of 
the  British  Government. 

Whatever  responsibility,  if  any.  devolved  on  the  United  States  in 
the  premises,  was  long  ago  amicably  settled  between  them  and  Spaiu. 

(c)  Next  the  British  Case  calls  attention  to  the  general  conduct  of 
Hmii  rf»p.„,k  the  United  States  iu  reference  to  the  long- continued  lios- 
*■"■"■  "^"^    tilities  between  Spain  and  her  revolted  Colonies  in  America. 

We  confess  that  we  are  snrprised  that  Great  Britain  especially  should, 
in  this  relation,  question  the  acts  of  the*Unitod  States. 

The  American  Government  did  not  hasten  at  the  earliest  moment  of 
revolutionary  political  movement  in  those  Colonies,  and  before  the  oc- 
currenee  of  any  significant  military  event  whatever,  to  accord  the 
status  of  belligerents  to  the  rebels  of  Spain,  as  Great  Britain  did  to 
those  of  the  United  States.  We  waited,  as  discretion  and  justice  re- 
quired we  should  do,  until  the  civil  war  in  Spanish  America  forced  itself 
upon  our  attention  by  incideuts  in  onr  own  ports  arising  out  of  captures 
on  the  sea,  as  to  which  action  became  requisite  on  the  part  either  of  the 
Executive  or  of  the  courts  of  the  United  States. 

When  that  civil  war  bad  raged  for  years,  without  Spaiu  having  suc- 
ceeded in  reducing  her  rebel  subjects  to  submission,  we  still  abstained 
trom  all  political  action  in  the  premises  to  the  prejudice  of  Spain,  until 
we  had  sent  informal  commissioners  to  Spanish  America  to  inquire  and 
make  report  concerning  the  condition  of  things  there.  Even  tlien^ 
before  proceeding  to  definite  political  action,  we  deliberated  still,  aud, 
not  without  concurrence  of  opinion  at  least  of  Great  Britain  in  tbis 
respect,  at  length  we  concluded  that  the  revolted  Colonies  had  reached 
such  a  condition  of  sure  actual  independence  as  to  be  fully  entitled  to 
be  recognized  as  independent  States. 

During  all  this  long  period,  the  United  States  steadily  labored  to  pre- 
vent the  equipment  of  vessels  in  their  ports  to  the  prejudice  of  Spain. 
The  BQCcessive  Presidents  of  the  United  S^tes  were  positive  in  instrat:- 
tioD  to  all  subordinate  officers,  and  vigilant  in  observation,  to  enforce 
the  execution  of  the  laws  of  neutrality,  international  as  well  as  mnni- 
cipal.  Prosecutions  were  instituted  in  the  courts;  vessels  unlawfully 
captured  were  restored,  by  judicial  or  administrative  order;  and  tbe 
principals  of  neutrality  were  proclaimed  and  maintained  iu  every  act» 
whether  of  the  courts  or  of  the  Executive. 

As  to  the  courts  of  the  United  States,  we  have  a  right  to  say  that 
their  decisions,  during  that  period,  on  this  class  of  questions,  are  no^ 
received  as  authoritative  expositions  of  public  law  not  less  in  Great 
Britain,  aud  in  other  parts  of  Europe,  than  in  the  United  States. 

As  to  the  deportment  of  the  Executive  iu  the  course  of  these  occwr- 
rences,  we  confidently  appeal  to  the  mass  of  ofilcial  acts  and  corresponcl- 
ence  contained  in  the  documents  annexed  to  the  American  Counter  Case, 
to  prove  that  the  American  Government  not  only  did  everthing  which 

'See  Trial  of  Smith  ondOgdeo.pMtiR. 
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taw  reqairei],  bat  did  everything  wbioli  was  humanly  possible,  by  pre- 
reotire  vi){itaDce,  aa  trell  as  by  pimitive  prosecutiou,  to  discharge  the 
Deatral  obligations  of  the  United  States. 

Did  the  American  Goveriiment,  at  any  time,  or  on  any  occasion, 
eiEher  willfnlly  or  with  culpable  negligence,  fail  to  discbarge  those  obli- 
gations T  We  deny  it;  although,  in  the  midst  of  almost  continual  war- 
Tare,  both  ill  Europe  and  America,  it  is  possible  that  violations  of  law 
may  have  occurred,  in  spite  of  all  preventive  efforts  of  that  Government. 

What  then  1  If  we  did  injury  to  Spain  we  repaired  that  injury.  The 
tnaty  of  amity,  settlement,  and  limits  between  the  United  States  and 
Spain,  of  February  22, 1S19,  disposed  of  all  this  subject  by  niutnal  con- 
cessions, renunciations,  or  indemnifications,  in  the  following  article, 
namely : 

AKTtL'LB  IX.  The  two  hi(>h  coutractiug  parties,  animal«il  witU  tlio  most  ean>a»t  de- 
•irr  of  CO  a  cilUtion,  and  wiili  tlie  oUjeut  ol'  putting  an  en*!  to  all  the  ililferencM  wbicb 
imT-e  existed  iHitireen  them  aud  of  confirming  t£e  good  underatiindiD);  which  tbef 
with  to  be  forovac  maintaiued  tietween  them,  reciprocally  ronounee  all  olaima  for 
duiages  or  injuries  wliich  they  themselveB,  as  well  as  thiiir  respective  oitizDDS  Mid 
iDb|«cts,  may  Ii>tc  sntTered  Dntil  the  time  of  sif^iag  this  treatf. 

Tlie  renoaciatioo  of  the  Uiiiteil  States  will  eztond  to  all  the  iujudea  tneDlioned  in 
tbf  conTetition  of  the  11th  of  Aiigast,  1802. 

2.  To  nil  olnims  on  account  of  prises  made  by  French  privateers,  and  cODdomued  by 
f>eneh  consuls,  within  the  territory  and  jntisdiction  of  Spain. 

3.  To  all  claims  of  indemuitiee  on  aocount  of  the  aUBpeusioo  of  the  right  of  deposit 
itSewOrleariB,inl802. 

1.  To  all  claims  of  citizens  of  the  United  States  upon  the  government  of  Spain, 
triuDK  from  the  tmlawfnl  seizores  at  sea,  mid  in  the  ports  and  territories  of  Spain  or 
(be  Snnish  colonies. 

^  To  all  claims  of  citisena  of  the  United  States  upon  the  Spanish  Goveruuient, 
statemeuts  of  which,  soliciting  the  interposition  of  the  GoTernnient  of  the  United 
Slates,  bave  been  presented  to  the  Department  of  State,  or  to  the  minister  of  the 
United  States  in  Spain,  since  the  date  of  the  convention  of  1B02,  and  nntil  the  signa- 
tare  of  this  treaty. 
,  The  rennnciation  of  His  Catbolie  Majesty  extends — 

1.  To  all  the  injuries  mentioned  in  the  convention  of  the  llth  of  August,  IS02. 

2.  To  the  sums  which  His  Catholic  Majesty  advanced  for  the  return  of  Captain  Pike 
Cma  the  Provinclas  Intemns. 

3:  To  all  injaries  caused  by  the  expedition  of  Miranda,  that  was  fitted  out  and 
equipped  at  New  York 

I,  To  all  claims  of  Spanish  subjects  upon  the  Government  of  the  United  States 
■rising  from  unlawful  seizures  at  sea,  or  within  the  ports  and  territorial  jurisdiction 
of  the  United  States. 

5.  Finally,  to  all  the  claims  of  subjects  of  His  Catholic  Majesty  upon  the  Ooveni- 
■ent  of  the  United  Stat«s,  In  which  the  interposition  of  His  Catholic  Majesty's  Oor- 
cmment  bna  been  solicited  before  the  date  of  this  treaty,  and  since  the  date  of  the 
oniTention  of  1802,  or  which  may  have  been  made  to  the  department  of  foreign  a&ira 
of  his  llajeaty,  or  to  bis  minister  in  the  United  States.' 

This  high  Tribunal  perceives  that,  in  view  of  this  treaty,  it  is  vain  for 
the  British  Case  to  attempt  to  revive controversyon  the  subject.  Both 
Spain  and  the  United  Stat«a  bad  mutual  causes  of  reclamation,  which 
both  governments  frankly  settled  and  terminated  by  amicable  conven- 
tion, to  their  mutual  satisfa;:tion,  and  on  conditions  which  cannot  be 
qnestioued  by  any  other  government. 

One  thing  more  in  this  relation.  We  respectfully  request  the  Tri- 
bunal to  observe  that  neither  Spain  nor  the  United  States  su{^osed 
that  damages  or  injuries  done  by  one  government  to  another  were  mere 
inilirect  damages  or  injuries,  anS  so  not  comprehended  in  the  terms  of  a 
treaty,  expressly  professing  to  dispose  of  "  all  claims,"  "  all  questioDS," 
wd  "  all  differeDces." 

'  Tbe  United  Slat«s  Statutes  at  Large,  vol.  viii,  p.  3!i8. 
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Spain  and  the  United  States  by  tbis  treaty  "  reciprocUly  renonncad 
all  claims  for  dama^^s  or  injariea  which  they  thenueltieg,  as  teell  at  tluir 
respective  cttizens  and  subjects,  may  bave  suffered."  They  rightly  sop- 
posed  that  a  blow  strack  by  one  goverament  at  another  is  a  direct 
wrong,  Bonndiag  in  direct  damages,  and  calling  for  direct  compensatioa, 
qnite  as  mach  at  least  as  a  blow  strack  by  one  governmeat  at  iadividaal 
sabjects  of  another  goverament. 

{d)  The  British  Case  also  calls  in  qaestion  the  conduct  of  the  United 
w.r  brt-crn  fo.  States  in  reference  to  the  war  between  Portugal  and  the 
f^'Loi  lm'b..^  Banda  Oriental.  This  matter  is  thoroaghly  and  ezhaost- 
oc«.i.i  ively  discussed  in  the  correspondence  appended  to  tie 

American  Case.  It  also  receives  satisfactory  exposition  in  the  Case 
itself. 

We,  therefore,  content  ourselves  here  with  reference  to  the  volumia- 
ons  documents  annesed  to  the  American  Counter  Case,  which  manifest 
the  unceasing  efforts  of  the  American  Government  to  prevent  its  citi- 
zens from  taking  part  in  that  war,  or  doing  any  acts  prejudicial  to  the 
Portuguese  Government. 

(e)  The  British  Case  makes  reference  to  the  acts  of  William  Walker, 
Walker'.  »i<4i  ^id  othcr  adveutorers  of  that  sort,  who,  at  a  certain  period, 
"'■^  embarked  in  expeditions  of  adventure  to  Central  America. 

The  United  States,  in  extenuation  of  the  fact  that  some  expeditionB 
of  this  class  escaped  the  vigilance  of  the  American  Government,  do  not 
plead  either  the  extent  of  the  coasts  of  the  United  States,  and  conse- 
quent difficalty  of  surveillance,  nor  the  disturbed  state  of  the  countries 
which  were  the  objects  of  such  expeditions,  as  we  might  do,  but  we  pass 
over  all  that  class  of  coosiderations  to  say  that  the  American  QoveTn- 
ment,  in  these  occurrences,  exerted  all  its  power,  legal  and  political,  to 
prevent,  repress,  and  punish  everything  contrary  to  its  duties  of  neu- 
trality or  its  rights  as  a  sovereign. 

The  successive  Presidents  of  the  United  States  acted  efficiently  in 
the  premises  by  proclamations  to  all  citizens  generally,  and  by  instrnn- 
tions  and  orders  to  officers,  ci\il  and  military ;  and  the  Attorney-Gen- 
eral of  the  United  States  directed  the  prosecution  and  secured  the 
conviction  of  leading  offenders;  and  the  naval  o&cers  of  the  United 
States  even  proceeded  to  break  up  such  enterprises  by  military  interpo- 
sition either  on  the  high  seas,  or  in  the  ports  of  Central  America,  iQ 
action  not  unlike  that  of  the  British  Government  in  the  affairof  Terceira. 

We  entreat  the  members  of  the  Tribunal  to  peruse  the  documents,  iQ 
this  relation,  contained  in  the  appendix  to  the  American  Counter  Case, 
to  which  we  confidently  point  as  furnishing  complete  vindication  of  tbe 
United  States  in  the  premises. 

(/)  We  make  the  same  observation  as  to  the  alleged  absence  of  dae 
^^^^  comportment  on  the  part  of  the  United  States,  either  at  the 

present  time  or  heretofore,  in  reference  to  the  Spanish  pos- 
sessions in  Cuba.  The  documents  annexed  to  the  Counter  Case,  we  con- 
fidently believe,  will  satisfy  this  Tribunal  of  tbe  rightfulness  of  the 
conduct  of  the  United  States  in  this  behalf. 

Here,  also,  we  call  attention  to  signal  proofs  of  the  upright spiritand 
just  action  of  the  United  States  with  reference  to  the  rebels  of  Spain, 
in  contrast  with  the  temper  and  action  of  Great  Britain  with  reference 
to  the  rebels  of  the  United  States. 

la  the  first  place,  the  President  of  the  United  States  did  not  jump  to 
make  recognition  of  the  belligerence  of  the  Cubans,  upon  the  first  m- 
mor  of  a  gun  having  been  fired  by  or  against  them ;  and  to  this  day  he 
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bas  resisted  temptatioa  and  parsnasion  to  tabe  that  step,  moved  to  ab- 

itJaeDce  by  his  own  convictioQ  of  public  duty  and  right. 

Secondly,  in  case  after  case,  Cubans  seeking  to  fit  oat  Teseels  iu  the 
porta  of  the  United  Stat«s  have  been  arrested,  and  their  attempts 
broken  up  by  the  executive  interposition  of  the  President. 

Thinlly,  Spain,  as  the  treaty  friend  of  the  United  States,  has  not  been 
nbject«d  to  the  wrong  of  seeiug  her  rebels  raised  in  the  ports  of  the 
United  States  to  the  level  of  herself  their  sovereign ;  but,  on  the  con- 
ti»7,  has  been  allowed,  as  she  had  a  right  to  do,  openly  to  build  or 
pnrdiase  men-of-war  in  the  United  States. 

Finally,  no  cruisers  have  sailed  from  the  ports  of  the  United  States 
10 prey  on  the  commerce  of  Spain,  Therefore,  if,  which  we  deny,  Spain 
iQJlered  any  damages  in  the  premises  at  tba  hands  of  the  Americait 
GoTeniinent,  those  damages  mast  be  of  the  nature  which  Great  Britaia 
regards  as  indirect  damages,  and  therefore  never  in  any  circumBtaocea 
die  from  one  to  an9tber  gonemmeiit. 

{g)  Allusion  also  occurs,  in  the  British  Case  or  Counter  Case,  to  some 
occasions  in  which  persons  in  the  United  States  have  iu- 
Tided,  or  attempted  to  invade,  the  Canadian  Dominion.  ^"'™' 

Sach  occurrences  have  existed,  as  they  do  in  all  frontier  countries. 
At  to  the  firstof  them,  it  deserves  to  be  stated  that  special  provisions 
t!  Uw  were  enacted  to  enable  the  President  of  the  United  States  more 
tffectaally  to  discharge  the  duties  of  the  Oovemment  toward  Great 
BTitain. 

In  reference  to  that,  and  some  other  occurrences  of  the  same  nature, 
it  ia  well  to  note  the  testimony  borne  by  Sir  Bounilell  Palmer  in  a  speech 
lutle  by  him  in  the  House  of  Commons,  already  qaotod  on  a  particular 
pcnnt,  and  iu  which  he  farther  says : 

I  wiab  to  impress  npon  the  House  that,  09  fnr  as  the  enfoTcement  of  their  forejia- 
wliMineDt  act  is  concemeil,  we  have  absolutely  no  grievance  oeoiDSt  tbem,  (the  United 
^Utet.)  They  have  again  and  ajijaiu  restored  prizes  captuvod  in  violation  of  that  act. 
AiR(«i]tIj  a»  the  Russian  nar,  in  a  cose  where  we  complained  that  a  vessel  colled  the 
Uuiy  was  fitted  oat  in  violation  of  the  fereign-onlistmont  act,  they  immediately 
dtUined  that  vessel,  her  clearance  was  stopped,  and  an  inquiry  was  sabsequently  dl- 
|mM,  ind  that  inquiry,  conducted  entirely  to  oar  satiafactioa,  ended  in  our  exprau- 
*>•£>  belief  that  there  wore  no  real  KTouuds  for  the  euspicion  entertained.  In  the 
uMestof  poofa  and  amity  between  the  two  countries,  then^foro,  I  wish  the  House  to 
nolentand  that  we  have  no  grievance  against  them  with  regard  to  the  foreign -enlist- 
Wt  »«,  anil  that  it  deeply  concerns  our  honor  to  enforce  the  foreign-enlistment 

In  reference  to  later  incidents  of  the  same  class,  in  which  Irishmen  in 
ibe  United  States  have  attempte<l  to  invade  Canada,  we  present  the 
lotiaiouy  of  the  British  minister  in  the  United  States,  whose  dispatch 
'wtiBes  in  terms  which  may  fitly  close  this  part  of  the  present  Argu- 
oeot,  as  follows : 

Wasiiinoton,  Julg  13, 1866. 

S«:  I  have  duly  reported  to  Her  M;^je«ty'H  Government  the  distnrbancea  that  lately 
<wk  place  on  the  frontiers  of  New  Brunswick  and  Canada,  and  the  measures  t^eu 
•T  lae  Oovemment  of  the  United  States  to  prevent  those  ezpeditiaus  of  armed  meD, 
I*  btMcb  of  the  nentrality  laws,  from  being  carried  into  effect. 

'  Ml  dinoted  by  Her  Majesty'ij  government,  in  reply,  to  state  that  for  some  months 
W  ihcy  havB  observed  with  regret,  though  without  alarm,  the  organization  of  the  Fe- 
■■Hiia  the  Unit«d  States ;  hot  they  Iiave  invariably  aliBtoinoii  from  making  any  official 
''paciitAtion  to  the  cabinet  at  WasUingtou,  because  they  felt  they  had  no  riffht,  as  iu- 
Md  tliey  had  uo  desire,  to  interfere  with  the  administration  of  the  law  in  the  United 
™«a-  They  had,  moreover,  a  perfect  conviction  that  if  ever  the  time  came  for  the 
'°l«lawnt  by  the  United  States  of  the  obligatious  which  international  law  imposes 
^friendly  and  allied  governments,  that  Goverument  woald  take  all  the  measnrea 
^wb  those  obligations  and  regard  for  its  own  honor  might  call  upon  it  to  perform, 

'  Hansard's  Debates,  vol.  clxziii,  p.  9!>5. 
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HerMt^esty'eOoveroinetit  rejoioe  to  fied  that  tbiaconfldence  has  been  Ailly  JuitlKtd 
by  the  reanlt,  aad  tbat  the  Govemmeutof  the  Uoited  StatM  acted,  nh'sa  tbemonnnt 
for  acting  came,  with  a  vigor,  a  promptness,  and  a  siQcerit;  which  coll  forth  tha 
wannvet  ackuowlcdfTnonts. 

I  am,  in  ooanequence,  instmcteil  to  express  to  tb«  OoTernment  of  the  United  States 
the  thnnks  of  Ht:r  Hajeaty  aud  Her  Mi^eaty'eGoveroinentfurlbe  friendly  aDdenargeUs 
sssistanne  wbicb  they  have  afiurdod  in  dufeuting  the  atteoipta  to  disturb  the  peace  of 
Her  Majeety's  poBseBuions  in  North  Amcirica. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
hombJe  servant, 

FREDERICK  W.  B.  BEUCE. 

Hon.  Wiu.nM  H.  SewaI!I>,  ^c,  ^c' 

We  remark,  in  pa«siiig,  that  in  all  tbe  cases  referred  to  by  Sir  Fred- 
erick Bruce  and  Sir  Bouiidell  Palmer,  of  the  conduct  of  the  Uoited  States 
in  relation  to  Great  Britain,  this  conduct  has  been  the  same  at  all  times 
in  relation  to  other  goveromeata.  Aa  we  are  entitled  to  the  ascriptiou 
of  "  a  vigor,  a  promptness,  and  a  sincerity  which  call  forth  the  warmest 
ackoowledgments,"  in  the  former  clasH  of  occarrencc,8,  so  we  are  in  the 
latter,  the  British  Case  and  Connter  Case  to  the  contrary  aotwithstand- 
itig.  In  every  instance  of  attempt  to  violate  our  neutrality,  on  the  part 
whether  of  governments  or  of  private  persons,  we  have  set  in  action  all 
the  juridical  machioery  of  tbe  municipal  law;  we  have  pushed  into  vig- 
ilaace  our  custom-house  officers,  which  England  has,  and  our  district- 
attoroeys  and  maisbalH,  which  England  has  not;  but  in  addition  to  sad 
beyond  all  that,  the  President  of  the  United  States  acted  in  advance  b> 
enforce,  not  diligence  only,  but  active  vigilance,  on  all  subordinate  of- 
ficers of  the  Government;  and  when  vrong-doers  manifested  obstinate 
persistence  of  wrong,  the  military  and  naval  ofhcers,  of  character  and 
discretion,  like  General  Scott,  Admiral  Paulding,  and  General  Meade 
were  employed  to  apply  to  snch  persons  the  only  method  of  prevention 
applicable  to  tbe  case,  namely,  force,  to  maintain  the  domestic  order  and 
foreign  peace  of  tbe  Government. 

We  regret,  and  have  sufficient  cause  to  regret,  iia  the  present  contro- 
versy shows,  that  Great  Britain,  who  cannot  blind  herself  to  tbe  vigor, 
promptness,  and  sincerity  manifested  by  the  American  Government  in 
repressing  such  acts  in  America,  has  not  manifested  eqani  vigor,  pro^lp^  . 
nesH,  and  sincerity  herself  in  repressing  similar  acts  in  Great  Britain. 

(A)  Tbe  counsel  of  the  United  States  would  gladly  abstain  from  refer- 
ence to  another  occurrence  in  this  class  of  incidents,  be- 
d<u.u  >i^  <W''°  cause,  unlike  what  has  gone  before,  it  is  not  of  a  defensive, 
""'  hut  of  an  accusatory  character. 

It  singularly  happens,  while  Great  Britain,  in  her  Case  and  Connter 
Case,  is  so  careful  to  recount  what  she  assumes  to  be  tbe  imperfections 
of  the  United  States,  in  the  execution  of  our  foreign-enlistment  act, 
heaping  up  a  long  train  of  accusations  against  us,  she  forgets  that  the 
most  serious  of  all  the  occasions,  in  which  the  United  States  have  been 
called  on  to  act,  was  the  attempt  of  Great  Britain,  to  the  prejudice  of 
BuBsia,  to  violate,  on  a  large  scale,  the  neutrality  of  the  United  8tat«8. 
And  the  occasion  is  the  more  remarkable,  seeing  that  the  British  min- 
isters themselves,  with  characteristic  misconception  of  the  whole  subject 
of  neutral  rights  and  duties,  procured  a  special  act  of  Parliament  to  be 
passed  for  the  single  and  precise  object  of  enabling  them  to  invade  the 
sovereignty,  and  to  violate  the  local  laws,  of  every  country  in  Europe 
and  America. 

We  allude  to  tbe  act  of  Parliament,  passed  at  an  early  day  during  the 
war  between  Great  Britain  and  Bnasia,  professedly  and  avowedly  to 
enlist  soldiers  abroad  of  its  own  authority  for  service  against  BuHma. 
'  DooQmentB  annexed  t«  the  American  Case,  vol.  ii.,  p.  130, 
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We  nnderstand  hov  the  B^ritJsb  ministers  fell  into  the  error  of  thas 
eiposiDg  to  the  gaze  of  the  world,  ott  thi3  occasion,  the  diSicnUy  of  ol>- 
tainiDg  troops  at  home.  In  former  wars,  as  we  in  the  United  States 
had  sad  experience,  it  bad  been  the  custom  of  Great  Britain  thus  to  act, 
at  a  period  of  time  when  the  enlistment  of  foreign  troops  was  a  practice 
ail  bnt  universal  in  Enrope. 

Bat  what  we  should  not  understand,  but  for  the  false  theory  which 
[wrrades  the  Case  and  Counter  Case  of  Great  Britain  here,  is,  that  the 
Britisii  ministers  should  have  imagined  that  the  rigktg  of  Great  Britain, 
asiespects  all  foreign  governments,  are  determinable  by  an  act  of  Par- 
liameut. 

Oa  both  points  British  ministers  appear  to  entertain  consistent  theory. 
Tlie  neutral  obligations  of  Great  Britain,  as  respects  any  foreign  gov- 
eniDent,  are  but  such  as  are  set  forth  in  an  act  of  Parliament ;  and 
Pariiament  is  te  determine  her  rights  as  respects  foreign  governments. 
On  both  lelated  points  they  act  and  think  as  if  no  law  of  nations  exist- 
fi,QT,  at  least,  as  if  an  act  of  Parliament  could  dictate  the  lawotnatioos 
for  all  other  governments. 

That  enlistment  of  trooi>s  in  any  country,  for  foreign  service,  can  only 
be  made  lawfully  with  the  consent  of  the  local  government,  is  elementary 
doetriue  of  public  law.' 

It  is  equally  well  established  at  the  present  time  that,  if  such  en- 
fistment  be  allowed  by  a  neutral  to  one  belligerent,  it  must  be  allowed 
to  the  adverse  belligerent;  and,  since  the  pnbtication  of  Sir  Robert 
Pbillimorei's  great  work  on  international  law,  probably  no  person,  even 
ii  Great  Britain,  would  dispute  the  proposition. 

It  took  time,  however,  for  British  jurists  to  open  their  eyes  to  this 
self-evident  doctrine  of  neutrality.  Svildman  seems  to  have  little  or  do 
roDception  of  that  point,^  and  it  needed  that  Manning  should  enter  Into 
elaborate  argumentation  on  the  sabject,  as  if  it  were  a  wholly  new  ques- 
tion, in  order  to  introduce  the  rightful  opinion  into  Great  Britain.^ 

And  yet  Great  Britain  herself  had  manifested,  by  several  acts  of 
Parliameot,  that  she  saw  clearly  the  inconvenience  and  the  wrongful- 
ness of  foreign  governments,  or  private  persons,  enlisting  troops  within 
[he  jurisdiction  of  Great  Britain,  without  the  authorization  of  the  gov- 
frnment.' 

There  never  was  any  doubt  or  hesitation  upon  this  subject  iu  the 
United  States.  Our  statesmen,  beginning  with  Mr.  Jefferson,  at  all 
times  have  unequivocally  and  positively  maintained  it;  and  our  jurists, 
eoch  as  Wheaton,  Lawrence,  Kent,  and  Halleck,  are  careful  to  state  the 
doctrine  with  explicitnesa.  At  the  present  day,  in  presence  of  the  ex- 
leasive  erudition  and  systematic  completeness  with  which  Sir  Robert 
Phmimore  has  expounded  the  principles  of  international  law,  including 
this  point  in  all  its  relations,'  it  might  seem  that  the  truth  would  be  ac- 
cepted in  Great  Britain. 

KeTertheleaa  the  same  old  error  still  lingers  there,  if  we  may  judge 
&om  the  tenor  of  the  British  Case  and  Counter  Case ;  that "  insularity  " 
of  legal  p«t»ption,  of  which  eminent  English  jurists  speak,  still  ope- 

Wolff,  JiugailiuM,  s.  747.  Vattel,  Droit  da  $«u,  M.  Pradier-Fod6rd,  liv.  Ui.  obap. 
'.  <  iVi.  Kliiber,  Droit  da  geia  moderxei  dt  VEaropt,  8.  S8-'>.  Martoua.  Pricit  du  droit 
*ei  fnu,  B.  30.  G&lisni,  A«i  dorm  d»  friiteipi  neatrali,  p.  32S.  Hull  te  feu)  He,  Droit*  et 
iamirt  ia  tutioM  matrtBt  tome  i,  313,  313.  BiqDBlme,  Derttho  publico  inierniKional, 
»».    i,  p.  144. 

' (■(tnafjonal  Laie,  vo\.  i,  p.  64. 

*  L«w  ot  Nations,  hook  iii,  obiip.  1. 

'  See  BDmeTana  ficta  of  pArliaoMnt  ou  this  aotgeet,  oolliicted  in  Philllmore's  Intavuu- 
tiooal  l*w,  Tol.  1,  p.  212. 
Vol.ili,  p.  S09el«e9. 
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rates;^  and,  vbile  the  BntiBhGoTerDnieDt  acted  ia  the  matter  of  enlist- 
ments as  if  the  act  i»assed  daring  the  war  with  Basaia  was  finpreme 
over  all  the  sovereign  rights  of  other  goTernments,  bo  it  now  assomei 
that  an  act  of  Parliament  ia  supreme  over  all  the  luutrai  rights  of  other 
goventmenta. 

On  the  former  occaBion  Great  Britain  came  in  conflict  with  the  nea- 
trality  laws  of  the  United  States  and  Prussia.  Id  eadi  of  these  conntries, 
she  assumed  to  carry  into  effect  a  domestic  act  of  PatUamentof  her  own, 
without  asking  the  consent  of  the  local  government.  In  each  of  them, 
her  agents  were  indicted  and  convicted  of  violation  of  the  mnniciiiai  law 
of  the  land.  And  in  the  United  States,  where  the  British  miniBter  was 
personally  compromised  in  these  oulawful  acts  with  various  British  con- 
suls, in  disregard  of  their  diplomatic  or  semi-diplomatic  quality,  it  be- 
came painfully  necessary  for  the  American  Government  to  withdraw  the 
exequaturs  of  the  consuls,  and  to  deliver  his  passport  to  Mr.  Crampton.' 

"We  trust  the  Tribunal,  on  the  perusal  of  those  documents,  will  be 
satisfied  of  the  sincerity  and  good  faith  with  which  the  American  Gov- 
ernment executed  its  municipal  laws,  and  discharged  its  neutral  duties, 
OD  this,  the  only  occasion,  since  the  revolutionary  action  of  France,  in 
which  any  foreign  government-haB  undertaken  to  perpetrate  such  acts 
in  the  United  States. 

Qualis  ab  incepto  talis  adjinem.  With  consistency  unwavering,  and  at 
whatever  hazard  of  domestic  or  foreign  inconvenience,  even  if  it  were 
friendly  powers  like  France  and  Great  Britain  with  which  we  were  thus 
brought  into  contention,  the  United  States  have  steadily  adhered  to  the 
principles  of  international  neutrality;  and  we  may  well,  therefore, 
demand  the  observance  of  those  principles,  or  reparation  for  their  non- 
observance,  on  the  part  of  Great  Britain. 

X.  We  repeat  a  previous  remark,  that  we  are  not  disposed  to  follov 
Tki  ('•..•t  St  the  example  set  us  in  the  British  Case  and  Counter  Case,  as 
wiui!lJ'M**u."<k  we  might  well  do,  by  entering  into  examination  and  arraigu- 
"""•^  ment  of  the  course  pursued  by  Great  Britain  at  various  times 

on  the  subject  of  neutrality  in  her  controversies  with  other  governments. 
It  is  not  agreeable  to  a  friend  to  be  compelled  to  say, 

"Alt  hifl  fanlta  obBerred, 
Set  in  B  note-book,  learned  and  conned  by  note, 
To  ca«l  into  my  t«eth." 
This  the  British  Case  does,  wantonly,  offensively.    If  the  United  States 
were  to  scan  with  like  evil  eye  every  occasion  in  which  Great  Britain 
might  seem  to  have  neglected  her  duty  as  a  neutral,  or  to  have  violated 
the  rights  of  neutrals,  we  might  produce  a  fearful  list  of  charges;  and 
such  examination  would  be  more  pertinent  to  the  present  issae,  and 
bring  into  view  matters  more  pregnant  of  instruction,  than  those  as  to 
which  the  conduct  of  the  United  States  is  called  in  question  here  by  the 
British  Government. 

We  content  onrselves,  in  this  relation,  with  a  brief  reference  to  two 
or  three  great  controversies  of  special  interest  to  the  American  Govern- 
ment, where  the  British  Government  has  manifested  its  views  of  the 
dntiea  of  neatrality,  and  of  the  manner  of  dealing  with  alleged  breaches 
thereof  by  the  neutral. 

1.  The  celebrated  orders  in  council,  issued  by  the  British  govern- 
ment in  retaliation  of  the  Berlin  and  Milan  decrees  of  the 
"^"""""■^     first  Mapoleon,  involved  intense  assertion  of  neutral  obliga- 

:,  iBt  ed.,  pref.,  p.  11;  Chitly'BPractic_.  , 

'■    ■    ■    B  Anierlcftn  CoDnter  Case 
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tioii ;  aud  that  in  the  form  of  acts  of  force  as  against  ttie  Uuited  States, 
vhich  responded  to  theso  wrongful  measures  by  an  act  of  Congress 
forbidding  all  comniercial  intercoarae  between  onr  citizens  and  either 
orthe  belligerents.'  This  act,  says  Phillimore,  "ranks  high  in  the  bis- 
lory  of  nations.  It  conveyed  a  just  and  dignified  rebuke  both  to  France 
and  England,  and  it  waa  worthy  of  the  country  which  has  contribated 
mch  valuable  materials  to  the  edifice  of  international  law."^ 

2.  The  discussion  between  Oreat  Britain  on  the  one  hand,  and  France 
on  tbe  other,  in  the  first  year  of  the  American  Revolution,  (.^^  lo-.m 
prwtaced  three  papers  on  the  subject  of  neutral  obligation,  Am"™«'^""v„'i„" 
of  the  greatest  importance  in  the  diplomatic  history  of  mod-  "°"- 

em  times,  and  which  contain  many  observations  pertinent  to  the  present 
eoDtroversy,  namely,  the  "JCxpos^  des  motifs  de  la  conduite  dn  Rot  de 
France relaticeineiit  a  l?Anglet€rre,m9  f  the  responsive  "  Memoire jiutiji- 
rotif,''  published  by  the  court  of  London,  the  authorship  of  which  is  at- 
tributed to  the  historian  Gibbon ;  and  the  "  Observations  de  la  Cour  de 
VeriailUs  sur  le  Memoirs  justifleatif  de  la  Cour  de  Londres.'"^ 

3.  Meanwhile,  controversy  was  pending  between  Great  Britain  and  the 
Setberhinds  similar  to  that  with  France.  The  British  Gov-  ,„„,,,  ,„.„„, 
«mment  complained  that  the  Government  of  the  United  'i* ■*«|"-'>"J'- 
I'rorinces  had  not  exercised  due  diligence  to  prevent  tbeir  subjects  from 
Ibmishiug  arms  and  other  supplies  to  the  Americans;  and  that  abuse 
(if  the  right  of  asylum  in  tbe  ports  of  the  Netherlands  had  been  sufl'ered 
tbe  advantage  of  the  Americans  and  the  prejudice  of  Great  Britain. 

Especially  is  it  interesting  to  see,  in  this  controversy  with  the  Methcr- 
lamls,  that  Great  Britain  complained  incessantly  of  occurrences  in  the 
Uatcb  colonies  of  Saint  Enstatius,  SaintChristopher,  Curasao,  and  Suri- 
nam, charged  as  breaches  of  neutrality,  although  acts  by  no  means  so 
serious  as  those,  of  a  similar  nature,  which  the  United  States  here 
charge  against  Grent  Britain,  in  regard  to  the  Bahamas,  Bermuda,  and 
other  British  possessions  in  the  West  Indies. 

The  Government  of  tbe  United  Provinces,  unlike  France,  had  no 
(bought  or  purpose  of  departing  from  neutrality.  It  defended  the  acta, 
iocnlpated  as  breaches  of  neutrality,  by  the  same  arguments,  in  refer- 
ence to  commerce,  and  to  the  right  of  asylum,  as  Lord  Russell  employed 
in  discnssion  with  Mr.  Adams.  But  the  British  Government  regarded 
all  those  acts  as  acts  of  neutral  negligence  or  of  belligerent  complicity 
on  the  part  of  the  United  Provinces,  and  as  a  sufficient  cause  of  war, 
and  thus  forced  the  Netherlands  into  an  armed  alliance  with  the  United 
Sutes.* 

But  the  prudent  and  sagacious  statesmen,  who  have  administered  the 
foreign  affairs  of  the  United  States  in  the  present  controversy^  have 
preferred  a  patient  perseverance  of  insistance  in  the  right  direction,  so 
as  to  cause  arbitration  to  be  substituted  for  the  more  dread  issue,  to 
which,  in  like  circumstances,  men  of  less  wisdom  conducted  Great 
liritain. 

X.  Tbe  Counsel  of  tbe  United  States  desire  to  say  in  conclusion  of 
this  part  of  the  Argument,  that  we  have,  by  the  imperative  G,npr.i*i„iki» 
*^iigencieB  of  the  present  controversy,  been  compelled  to  "i"""^ 
''ompare  and  contrast  the  manner  in  which  the  duties  of  neutrality  have 
'•e^n  performed  at  different  epochs  by  the  United  States  and  by  Great 
Britain,  and  especially  to  insist  on  the  delinquency  of  the  British  Gov- 

H*aning,  Law  orNfttioDs,  roL  lii,  ch.  10;  Fhillimoie,  vol.  ill,  p.  413. 
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ernment,  in  this  respect,  relatively  to  tlie  American  Goverameut,  We 
conld  not  othervise  discliargc  tlie  special  dnty  devolved  upou  ne  in  be- 
half of  the  Uoited  States. 

We  eoacede  the  embarra^snieDts  which  a  state  of  war  throws  u)>od 
neutral  nations,  by  reason  of  the  coDfiict  which  it  involves  between  tbe 
interests  of  the  latter  and  those  of  the  belligerent  state  or  states.^ 

The  right  of  neutrality,  we  concede  and  admit,  is  co-eztenaive  witli 
the  right  to  declare  war  and  to  make  peace.  All  these  rights  are  in- 
cluded in  the  simple  right  of  national  independence  and  sovereignty,- 

fiecognizing,  tlien,  the  right  of  neutrality  as  equally  sacred  with  tilie 
right  to  make  war,  we  insist  that  tbe  duty  of  neutrality  corresponds  to 
the  right,  although  to  the  prejudice  of  one  or  the  other  belligerent ;  and 
in  so  far  as  the  right  of  neutrality  obstrncts  belligerent  operations,  the 
nentral  State  may  nevertheless  stand  on  its  neutrality,  oven  combatively. 
But  such  neutral  must  stand  there  in  an  attitude  of  absolnte  impar- 
tiality :  that  is  of  course.^ 

And  such  impartiality  implius  as  well  impartiality  of  inaction  as  im- 
partiality of  action.* 

Neutrality,  as  defined  by  Kliiber,  is  the  condition  of  a  neutral  people, 
who,  in  the  ca.se  of  war,  render  succor  to  neither  of  the  belligerent  par- 
ties.* 

As  delined  by  Hiilmer,  neutrality  consists  in  complete  inaction  rela- 
tively to  the  war,  and  in  exact  and  perfect  impartiality,  manifested  by 
means  of  acts  with  regard  to  tbe  belligerents,  in  everything  which  has 
relation  to  the  war,  and  to  the  means,  direct  and  indirect,  of  carrying  it 
on.* 

Azuui  defines  neutrality  to  be  the  continuation  of  the  state  of  peace 
on  tbe  part  of  a  power,  which,  on  war  arisiug  between  two  or  more  na- 
tions, abstains  absolutely  from  taking  any  part  therein ;''  and  this  last 
definition  has  the  approval  of  one  of  the  most  conspicuous  of  the  modem 
jurists  of  Italy. 

But  in  whatever  sense  neutrality  is  to  be  defined,  and  howsoever  it 
originates,  certain  it  is,  that  such  neutrality  must  be  one  of  absolute 
good  faith  :  it  must  not  degenerate  into  war  in  disguise.' 

Acce])ting,  as  we  do,  the  comprehensive  definition  of  neutrality  given 
by  Fiore,  we  need  not  scruple  to  cite  the  appreciation,  which  that  intel- 
ligent author  expresses,  of  the  historical  attitude  of  the  United  Stateit 
iu  the  relation. 

"In  spite,"  says  FionS,  "  of  tbe  efi'orts  of  Holland  and  Scaudinavi;). 
the  cause  of  neutrals  found  no  real  support  nutil  there  arose  a  powerful 
State  to  maintain  their  common  rights.  It  was  not,  in  truth,  before  the 
constitution  of  the  potent  neutral  State  of  the  United  States  of  America, 
which  was  followed  by  tbe  league  of  the  armed  neutrality  in  tbe  seas  of 
Europe,  tbat  the  right  of  neutrals,  having  solid  support  to  staud  ou. 
began  to  develop  itself  progressively,  until  that  right  reached  its  assured 


'  8ce  CnaaaovB,  Del  Diritio  Into'naiionale,  vol.  ii,  lez.  SI. 

'  Kliiber.  Droit  da  Gent,  i  379 ;  Galiaui,  Dri  Doaeri  iki  Princi^,  pt.  i,  c.  3;  Ilaute- 
feuillH,  Droiia  et  Devoin  dt»  Nationi  Neutrna,  torn,  i,  p.  3TG. 

'Mirt«nH,  Droit  lia  Qetu,  &1.  Vergil,  tome  ii,  p.  292  et  arq.;  HefTtet,  Droit  iulerva- 
tiaoal,  p.  276  tt  »tq. ;  Canchy,  Droit  m<irifiiN«,  pamim. 

'  ilMu6,  Le  Droit  oommeraal  dam  tet  Bapport»  avec  h  Droit  St»  Gf«»,  tamo  i,  p.  IG.'). 

>  Droit  de«  Gent,  chap,  ii,  $  279. 

'•  Dtla  Sat>i«  dei  BA^mtKit  nextm,  tome  i,  part  1,  chap.  ii. 

'  Diritio  Marittinw  MP  Etiropa,  cap.  i,  art.  3. 

'See  tUe  complete  and  exhaiiBCive  discnMion  of  this  cjaeition  in  ChIvo,  Deredio  ixlrr- 
aadoiial,  Tiorioo  y  rraetioo,  de  Europa  y  America,  touie  ii,  pp.  150, 403.  8«e,  also,  U^bs- 
ner,  I>roit  dm  Ifeutret  tur  Mer,  pouim. 
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trinuipb,  ID  resolvioft,  by  priuciples  of  jastice,  the  maltifiirlous  qnestioDS 
which  bad  agitated  past  ages."' 

We  need  not  Btop  to  inquire  agaiust  what  ponder  it  was  that  these 
efforts  for  the  developineat  and  establiabmeut  of  neatral  rights  were 
directed  by  tbe  neutral  powers  wkich  acted  in  concert  to  that  great 
end/ 

The  Counsel  of  the  United  States  may  be  permittetl,  in  view  of  the 
express  or  implied  charges  of  the  British  Case  and  Counter  Case,  to 
regard  with  satisfaction,  if  not  with  pride,  the  part  thus  accorded  to 
their  conntiy,  in  the  maintenance  of  nentral  rights,  and  the  discharge 
of  neatral  duties  alike,  by  tbe  impartial  voice  of  Europe.^ 


'  Fior^,  JVoarwa  Droit  international  puilie  luiranl  Itt  be»ain»  dt  la  ciritiiation  modeme, 
•mt  a.  a.  388. 

■,  rjtases,  Ac,  pr^f. 
„.    .        ...  onnter  CaseiDtroilucoBtoatteiitiuii 

reneverat  vhich  Firetoa  insignilicaDt  far  notice  in  tbe  text,  but  which  ■uay  need  n 
wrad  of  commeataiy. 

Jahu  Laiid,  ex-partiier  and  father  of"  Jubn  Litrd,  Sous  &  Co.,"  ap-  ift,,.  L.ird  >•  , 
pfars  mkkint;  ulatements  af;aiii8t  tlie  Unitl^d  States.  •■"■r-^ 

Tlie  Lairds,  it  should  seem;  wunlil  better  hide  thoir  heads.  Aud  it  would  seem  thcit 
Inat  BritBiu.wbo,  largely  by  their  means,  has  been  involved  in  seta  wbicb  pro- 
imadlj,  and  perhaps  permanently,  disturb  her  relations  with  the  Uuii«d  States,  nad 
had  quite  suoufch  of  such  pnraons. 

As  witnatei,  they  are  worthless.  Laird,  senior,  dishonored  himself  by  deceptive  stste- 
iDeaia  iathe  House  of  Commons  with  respect  to  the  operations  of  Laird,  Sodb  A.  Co.  The 
linic  when  be  could  wiu  applause  there  by  boastful  hostility  to  the  IJnited  States  hax 
passed.  Neither  Lord  Palmerstun,  if  living,  nor  Loid  Russell,  if  in  tbe  House  of  Coin- 
nioos,  nor  Mr.  Gladstone  himself,  could  looV  with  complacency  to-day  on  tbe  sbip-bnild- 
ing  firm  which  so  lottlously  served  the  confederates,  to  the  iiyury  alike  of  Great 
Britain  and  of  the  United  Stntes. 

1.  John  Laird  says  that  a  man-of-war  was  bnilt  in  the  United  States  for  Rnssia,  and 
deliTcmd  to  her  durius  her  late  war  with  Great  Britain,  Proof,  a  newspaper  etatu- 
nwat  in  the  Times.  Laird  and  tbe  Times  are  both  mistaken.  The  case  of  the 
HtaTj,  mentioned  by  Sir  Rouudell  Palmer,  shows  that  at  this  period  British  officers 
in  America,  while  enfcaged  in  Tiolatiue  the  American  foreign  enlistment  act  theui- 
rrhn,  were  watchful  to  prevent  its  violation  by  Russia. 

laird  communicated  to  Lord  Tenterden,  December  12,  1871,  copies  of  letters  between 
Laiid,  Sona  Sl  Co.  and  Mr.  H.,  an  American,  who  corresponded  with  tbe  former  on  the 
Mibjtctof  building  a  ship  or  ships  for  the  United  States.  Tbe  correspondence  shows 
lh»l  Mr.  H.  was  a  mere  specnlator  on  his  own  account,  wholly  without  any  authority 
from  the  Secretary  of  the  Navy  of  the  United  States.  "  Our  Department  of  Karat 
-l/iira,*'  as  he  ignorantly  colls  it,  and  onr  "  Minister  of  the  Navy,"  which  expiesaiona 
aloDe  onght  to  have  satislied  the  lairds  that  tbey<were  beiuK  KielimUed  by  some  in- 
iKninns  New  Yorker.  Mr.  H,  abusively  referred  to  the  Sucrctary  of  the  Navy  to  pro- 
mote his  own  private  interests  or  those  of  the  Lairds. 

Johu  Laird,  in  the  leal  of  his  sympathy  with  the  rebellion,  made  the  same  statement 
in  tlie  House  of  Commons  long  ago,  and  was  flatly  contradicted  by  Mr.  Welles,  tbe 
American  Secretary  of  the  Navy. 

The  saperserviceableMr.  H.  bad  no  commission  from  tbe  American  Government.  He 
^ttnn  to  treat  orally  with  tbe  Lairds,  early  in  1961,  before  the  arrival  of  Mr.  Adams  in 
England.  No  officer  of  tbe  United  States  appears  to  have  countenanced  Mr.  H.,  but 
liie  Navy  Deportment,  according  to  Mr.  Welles,  was  importuned  by  more  than  one 
pfnaa  in  behalf  of  Mr.  Laird.  If  Mr.  H.  was  the  agent  of  anybody,  it  was  of  tbe 
Lairds. 

Tbe  British  Government  must  be  in  desperate  straits  for  defense,  when  it  conde- 
"feds  to  resuscitate  the  stale  calumnies  of  "  hh  honmt  far/,"  like  John  Laird,  and  to 
!>Tit  tliem  into  its  Case. 

3.  In  this  connection  we  dispose  of  another  of  the  smaller  items  of  accusation  of  tbe 
I'nitcd  Sule«. 

It  is  charged  in  tbe  British  Case  that  we  purchased  arms  in  England.  Wbat  then  7 
^as  it  not  lawful  to  do  so,  according  to  the  accepted  law  of  nations  f  r    u    of      ■ 

This  charge  is  another  illustration  of  the  injnstice  of  that  act  of  the 
British  Government  which  assumed  to  put  the  United  States  and  thoir  rebels  on  a  fuot- 
<^K  of  international  equality  in  the  markets  of  Great  Britain. 

^ot  thus  have  the  United  States  deported  themselves  toward  Spain  in  the  matter  of 
Cnba. 
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V.-STATEMENT  OF  SOME  GENERAL  FACTS  PERTINENT  TO  THE 
INQUIRY,  AND  APPLICABLE  TO  EACH  CRUISER. 


The  United  States  in  their  Cnse,  which  waa  delivered  to  the  Tribunnl 
H,.„m>  of  r.r..  of  Arbitration  on  the  15th  day  of  December  last,  presented 
r"i'*c.'«'»*-T.b."  evidence  to  establish  the  following  facts : 
'im.  M^'Kilirt  nt  1-  That  before  the  outbreak  of  the  inaurrection  in  the 
■"••""■< •^t^'i^  United  States,  Her  Majeatj-'a  GoverniDent  invited  the  Gov- 
ernment of  the  French  Emperor  to  act  jointly  with  the  British  Gov- 
ernment in  the  anticipated  riaing  of  the  inaurgents. 

2.  That  before  an  armed  collision  had  taken  place,  Her  Majesty'M 
Government  determined  to  recognize  the  insurgents  as  belligerents, 
whenever  the  insurrection  should  break  out. 

3.  That,  in  accordance  with  the  previous  invitation  to  the  Frencli 
Government,  Her  M^esty's  Government  announced  its  decision  so  to 
recognize  the  insnrgeuts,  and  invited  France  to  do  the  same,  as  soon  as 
it  heard  of  the  outbreak  of  the  insurrectioii,  and  before  it  had  official  iii- 
formation  of  the  steps  which  the  Government  of  the  United  States  pro- 
poaed  to  take  for  the  suppression  of  the  same. 

i.  That  after  the  announcement  of  this  decision  was  made,  and  be- 
fore the  Queen's  Proclamation  waa  iasued  in  accordance  therewith,  the 
atteution  of  Her  Majesty's  Government  was  called  in  tioth  houses  ol' 
Parliament  to  results  which  it  was  supposed  would  follow  the  recogni- 
tion of  the  insurgents  as  belligcreuts,  viz,  thnt  they  would  be  entitled 
to  carry  on  war  ou  the  ocean,  and  to  issue  lettera-of-marque. 

5.  That,  aimultaneously  with  the  invitation  to  the  French  Governmeut 
to  join  in  the  recognition  of  the  inaurgents  aa  belligerents,  that  Qovern- 
ment  was  invited  t«  join  Her  Majesty's  Government  in  an  effort  to  ob- 
tain fhim  the  inaurgents  certain  advantages  to  British  and  French  com- 
merce, on  the  condition,  held  out  in  advauce,  that  the  right  of  the  iusnr- 
genta  to  issue  letters-of- marque  should  not  be  questioned. 

6.  That  these  steps  were  tafken  clandestinely,  without  the  knowledge 
of  the  Unit«d  States ;  and  that  the  desired  advantages  were  obtained, 
and  the  right  of  the  insurgents  to  issau  letters-of-marque  was  recog- 
nized. 

7.  That  these  unfriendly  acts,  committed  before  or  soon  after  the  out- 
break of  the  insurrection,  were  supplemented  by  other  unfriendly  acts 
injurioas  to  the  United  States  and  partial  toward  the  insurgents. 

8.  That  they  were  also  supplemented  by  public  speeches  made  by 
various  members  of  Her  Majesty's  Government,  at  varions  times, 
throughout  the  war,  showing  that  the  speakers  had  personal  sympathies 
with  the  insurgents,  and  had  active  desires  that  they  should  succeed  in 
their  attempts  to  defeat  the  forces  of  the  United  States. 

The  Uuited  States  farther  insisted  in  their  Case  that  the  facts  which 
they  had  so  established  showed  an  unfriendly  feeling  toward  them, 
which  might  naturally  lead  to,  and  would  account  for,  a  want  of  dili- 
gence bordering  upon  willful  negligence. 
Tiu.Hriii.h..-  Her  Majesty's  Government  has  met  this  part  of  the  Case 
•■"■"•°*'""'^  of  the  United  States  by  the  following  averments: 
To  the  second  chapter  of  tbe  Amerlcaa  Caae,  which  impat«e  to  tbe  Britiab  govern- 
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Dient  liDstile  motivoa  ttoA  even  iuaincere  aeutralit;,  do  reply  vrlmtevoc  will  be  offered 
ID  tfaiK  CauDt:«r  Case.  Tbe  Britiah  QoverTinieut  diatioctly  refuses  to  eater  upon  the  dU'- 
tnnwa  on  thcee  charges.  First,  because  it  would  be  iuconBisteut  with  tbe  self-respect 
which  avery  govemnleDt  is  bonnd  to  feel ;  secoudly,  because  the  matter  iu  dispate  is 
aclion,  and  not  motive,  anil  therefore  tbe  disonssioii  is  irrelcTant ;  thirdly,  because  to 
rrply  auci  to  enter  upon  a  retaliatory  eipositioii,  must  tend  to  iodame  tbe  controversy, 
vbich  in  the  whole  tone  and  tenor  of  ita  Cose  the  British  Goveniment  baa  shown  iU 
AffiTt  to  appease ;  anil  lastly,  with  respect  to  the  cbarew  tliemaelvea,  if  they  were  of 
>a,F  weight  or  value,  tbe  British  Government  wonld  still  contend  that  the  proper  reply 
lutbem  was  to  be  found  iu  the  proof  which  it  has  supplied  that  its  proceedingH  have 
[hroDghout,  in  all  points,  been  j[overiied  by  a  desire,  not  only  to  fuItQl  all  clear  inter- 
nationsl  duties  toward  the  Government  of  the  United  Statea,  but  likewise,  when  an 
"pportauily  was  offered,  even  to  go  beyond  what  could  have  been  demanded  of  it  as  of 
tiglit,  in  order  to  obviate  all  poBsibility  of  cavil  against  ita  conduct. 

Her  Majesty's  Governmeut  states,  in  subatancej  that  for  tbree  given 
reasons  uo  answer  will  be  made  to  tlio  cbarges  made  by  the  United 
St.ites;  and  this  statement  is  followed  by  an  averment  that  "the  proof 
ffhicli  Her  Majesty's  GovenimeQt  has  supplied  "  "  rebate  the  charges 
vhich  the  United  States  contend  to  bare  established."  "We  have  but 
few  remarks  to  make  in  respect  to  these  conflictiug  averments. 

To  the  statement  that  to  reply  to  the  charges  would  be  Inconsistent 
^itb  the  self-respect  of  Her  M^e^sty'a  Government,  we  can-  i,^,„i„  „  „„ 
not  presume  to  interpose  an  answer.  We  recognize  that  *"""'  ™'™*' 
e-jch  independent  Government  must  he  the  guardian  of  its  own  self- 
respect,  and  mnat  decide  for  itself  whether  the  attempt  to  answer  or  to 
explain  such  facta  as  were  contained  in  the  Case  of  the  United  States  ia 
inconsistent  with  that  self  respect. 

To  tbe  averment  that  snch  a  reply  would  tend  to  inflame  the  coutro- 
verey,  we  A-euture  to  submit  to  the  arbitrators  that  it  is  not  easy  to  see 
how  a  friendly  explanation  of  acts  which,  when  committed,  naturally 
tt?nded  to  excite  the  present  controversy,  will  assist  in  continuing  or 
increasing  the  feeling  which  those  acts  caused. 

To  tbe  assertion  that  a  retaliatory  exposition  would  tend  to  inflame  the 
controversy,  we  reply,  denying  that  any  retaliatory  exposition  can  be 
made  by  Her  Majesty's  Government,  The  tribunal  will  observe  what 
the  "exposition"  of  the  United  States  has  been.  It  has  been  charged 
iinii  proved  that  HerMaJesty'a  Government  collectively  committed  acts, 
and  that  the  members  of  that  Government  individually  made  speeches, 
that  revealed  an  active  feeling  of  unfriendliness  to  the  United  States, 
which  would  lead  to  and  account  for  the  acts  of  which  complaint  ia  made 
Wfore  this  Tribunal.  How  is  it  possible  to  make  "a  retaliatory  exposi- 
tion of"  such  charges!  Great  I3ritain  is  not  here  complaining  of  any 
;ict  of  the  United  States.  What  the  Government  of  the  United  States 
may  have  done,  or  what  the  individual  members  of  that  Government 
may  have  said,  in  respect  to  the  Government  of  Great  Britain,  or  In  re- 
»|)ect  to  the  members  thereof,  touchinganyof  the  occurrences  of  the  war 
«hich  may  be  brought  to  the  notice  of  the  tribunal,  cannot  become 
material  or  relevant  here. 

If  Her  Majesty's  Government  conceives  that  it  is  in  its  power  to  i)re- 
*nt  here  i>rDof  of  acts  or  of  sayings  on  the  part  of  the  Government  of 
ibe  United  States,  or  of  the  members  thereof,  which  ought  properly  to 
he  taken  into  consideration  by  the  Tribunal,  the  charges  should  ht- 
•ipenly  made,  rather  than  insinuated.  We  feel  confident  that  no  snch 
jiroof  can  be  found. 

The  averment  that  the  discussion  is  irrelevant  has  been  received  with 
i'lrprise.    We  had  supposed  it  to  be  a  fundamental  princi-     r-i-t.ti.t  -f  ">• 

pie  of  law,  in  the  jurisprudence  of  all  civilized  nations,  that  '""  " "" ' 

ihe motives  which  prompt  an  act  affect  its  character;  and  that,  when  it 
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is  attempted  to  charge  a  principal  for  the  acts  of  a  subordinate,  it  becomps 
not  only  relevant  but  material  to  show  wbat  influences  the  former  has 
brought  to  bear  upon  the  latter. 

It  is  proved,  for  instance,  ia  the  (^ase  of  the  United  States,  that  the 
Florida  was  armed  at  Greeu  Cay  ia  British  watera.  Her  M^esty's 
OoTemineDt  replies  "  that  over  such  a  dominion  as  theBahamas,  no  Gov. 
ornment  could  reasonably  be  expected  to  exert  such  a  control  as  to  pre- 
vent the  XKtssibility  that  acts  of  this  kind  might  be  furtively  done  in  somn 
part  of  its  shores  or  waters."  ^ 

The  general  allegation  that  acts  committed  furtively,  in  remote  and 
un&cqnented  parts  of  a  coast,  against  the  wishes  of  a  Government,  ami 
in  spite  of  well-intended,  active  efforts  to  prevent  them,  are  not  acts 
over  which  that  Government  could  reasonably  be  expected  to  exert » 
control,  commands  the  assent  of  the  United  States.  They  would  not 
themselves  consent  to  be  held  responsible  for  the  results  uf  such  acUs. 
It  happens,  however,  that  each  Government  has  furnished  the  Arbitra- 
tors with  proof  that  there  was  a  controlling  bias  at  Kassau  in  favor  of 
the  insurgents  and  against  the  United  States ;  and  Her  Majesty's  Gov- 
ernment furnished  the  additional  proof  that  this  bias  resulted  from  a 
similar  bias  which  was  supposed  to  exist  in  the  Government  and  peoi)le 
of  England.  It  certainly  must  be  relevant  forthe  United  Stales  to  show 
that  such  a  bias  did  actually  exist  in  England  j  that  it  was  openly 
showQ  by  different  members  of  Her  Majesty's  Government;  and  that 
their  views  eonld  not  but  have  been  known,  not  only  to  the  colooiiil 
authorities  at  Nassau,  hut  also  to  the  British  subordinntes  at  Liverpool, 
Glasgow,  Melbournej  Bermuda,  and  the  Barbados.  "Whether  the  acts 
or  omissious  of  their  subordinates  which  resulted  disastrously  to  the 
United  States  were  influenced  by  the  known  wishes  of  their  superiors, 
and  whether  the  expression  of  those  wishes  was  not  therefore  an  ab- 
sence of  due  diligence,  is  a  legitimate  subject  for  argument  by  the  Couii- 
sel  of  the  United  States, 

Lord  Westbary  acknowledged  the  relevancy  of  snch  evidence  when 
1  I  wnibu  he  said,  "the  animus  with  which  the  neuti'al  acted  istbe 
"'"''■      only  true  criterion."^ 

Mr.  Montague  Bernard  acknowledged  it  when  he  said,  "iinuriou^ 
M'Monm.,»BHn  remissucss  OP  lujurious  iuatteution  ou  thepartof  a  Govern- 
'  "  ment  is  not  merely  something  less  than  the  greatest  possible 

promptitude  or  the  greatest  possible  care."  "  It  has  not  been  usual  in 
international  questions  to  scrutinize  narrowly  the  circamstances  from 
which  negligence  might  be  inferred  and  complaints  of  actual  negligeme 
have  been  urged  but  rarely,  and  with  a  view  rather  to  security  for  the 
future  than  to  reparation  for  the  past.  These  considerations  are  indet-il 
plain  and  obvious,  and  the  Governmentof  the  United  States  is  probably 
not  insensible  to  them,  since  it  is  at  pains  to  insist  that  the  neglect  with 
which  it  charges  the  Government  of  Great  Britain  was  'gross,*  'inex- 
cusable/^ and  '  extreme,'  'equivalent  or  approximate  to  evil  intention.'  "^ ' 

Earl  Itussell  was  of  the  same  opinion  when  he  said :  "  It  appears  to 
I  Her  Majesty's  Government  that  there  are  buttwoqucatious 

'""'"■*""  by  which  the  claim  of  compensatiou  could  be  tested.  The 
one  is :  Have  the  British  Government  acted  with  due  diligence,  or  in 
other  words  with  good  faith  and  honesty,  in  the  maintenance  of  the 
ueutrality  they  proclaimed  I  The  other  is,  have  the  law-officers  of  the 
Crown  properly  understood  the  Foreign-Enlistment  Act,  when  they  de- 

'  BritiHb  Connter  Case,  pp.  7S,  79. 

■'  Atn.  Case,  p.  101. 

■■  NViitralit-y  ot  (irent  Britain  during  the  Amcrioaii  Civil  War,  jip.  38."),  387. 
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diued  in  Jauc,  1862,  to  ailviuetbe  detention  audaei/ure  of  the  Alabama, 
aad  ou  other  occasions  xvhen  they  were  a^ked  to  detain  other  ships  build- 
]ng  or  fitting  in  British  ports." ' 

Her  Majesty's  Government  itself,  nheu  it  framed  its  Case,  had  not 
arrived  at  the  conclusion  pat  forth  in  its  Counter  Case.     It 
Hien  said :  " "* 

A  cbarge  of  tiijnrioiis  negliKCDce  on  the  pnrt  of  a,  aovercigu  Govemmcnt.  ia  Hit) 
FSi:ri:i«e  of  aay  of  the  ponerB  of  sovereignty,  needs  to  be  siistatned  on  strong  anil  solid 
^nxiDils.  Every  sovereign  Govern  men  tclaiuiB  tbe  right  to  be  indepeudent  of  extemul 
•cmtinyoi  interference  in  the  exercise  of  these  powers;  anil  tbe  general  asauniptioii 
ihat  (bey  are  excrt^ised  irith  good  faith  and  reasonnble  care,  and  tbat  laws  are  fairly 
Jsd  Jitopeclj  admiaistered,  an  assninption  without  which  poace  and  friendly  inter- 
niDiw  eonld  not  exist  among  natious,  onght  to  anbsist  until  it  hoKbten  displaced  bg  proof 
:o  tin  coHlmri/.  ' 

The  Counsel  of  the  United  States  will  therefore  go  into  the  discussion 
of  tiie  questions  of  fact  as  to  tbe  several  veaeels  with  the  fact  ■n,  f,„i,  ,uu^  .„ 
uncon  trover  ted,  that  Her  Majesty's  Government  and  tbe  il;''!,*",;;','!*,.^™ 
individnal  members  of  it  freely,repeatcdly,and  puWicIy  gave  '""^ 
Uto  be  understood  that  it  was  neither  expected  oor  desired  in  theCabi- 
uet  at  London,  that  the  United  States  should  succeed  in  averting  the 
destruction  of  their  nationality ;  and  that  these  expectations  and  desires 
sere  known  to  all  subordinates  of  Her  Majesty's  Government. 

The  United  States  also  presented  with  their  Case  evidence  to  show 
that,  at  the  commencement  of  the  insurrection,  the  insur-  p,„f  „hmj,i-j 
gents  establislied  on  British  soil  administrative  bureaus  for  T-'^!", ^t\,.^^7v^l 
ibe  purpose  of  making  British  soil  and  waters  bases  of  bos-  j;;,;,^  '^•^'!^Si 
tile  operations  against  the  United  States ;  and  that  from  ]'c  '^Z''"'.!^.''"'! 
itiese  bureaus  and  through  persons  acting  under  their  direc-  *""'  ""'"'■" 
lioDS,  or  in  co-oi)eratiou  with  them,  the  several  vessels  of  whose  acts  they 
wmplain  were  either  dispatched  from  Great  Britain,  or  were  supplied 
in  British  ports  with  the  means  of  caiTying  on  war  against  the  United 
States.  They  further  showed  that  the  existence  of  these  bureaus  was 
brought  to  the  knowledge  of  Her  Majesty's  (Joveniment  and  was  justified 
l>y  it. 

Of  a  portion  of  this  evidence,  which  Her  Majesty's  Government  sees 
dt  to  style  "  a  mass  of  confederate  papers,"  the  British  Counter  Case 
says :  "  of  the  authenticity  of  them,  and  of  the  manner  iu  which  they 
(^Die  into  tbe  possession  of  the  United  States,  Her  Britannic  Majesty's 
(iovemment  has  no  knowledge  whatever  beyond  what  it  derives  from 
:he  above-mentioned  statement,  which  it  willingly  accepts  as  true.  Of  the 
jiersou  by  whom,  and  the  circumstances  under  which,  the  letters  were 
written,  and  the  character  and  credibility  of  the  writers,  it  (Her  Majes- 
ty's government]  knows  nothing  whatever.  They  are  persons  with  whom 
this  Oovernment  has  nothing  to  do,  and  whose  very  existence  was  uu- 
koown  to  it ;  and  it  does  not  admit  as  evidence  against  Great  Britain 
any  statement  which  they  may  have  made  to  those  who  employed  them, 
or  to  one  another."^  "  It  is  not,  indeed  it  could  not,  be  pretended  that 
ibe  correspondence  extracted  from  these  papers  was  in  any  way  known 
to  the  British  Government.  'Sox  has  tlie  Government  of  the  United 
iilates  furnished  the  Arbitrators  with  auymeansof  Judgingwhetherthe 
letters  are  authentic,  or  the  facts  stated  iu  them  true,  or  the  persons 
itbose  names  purport  to  be  attached  to  them,  (persons  unknown  to  the 
Hritish  GoTemment,)  worthy  of  credit.  Her  Majesty's  Government 
tbinks  it  right  to  say  that  it  attaches  very  little  credit  to  them."* 

'  Brit.  App.,  vol.  iv,  paper  v,  p.  31. 

"  Brit.  Cose,  p.  166. 

'  British  Conuter  Cms,  p.  3. 

'Ibid.,  p.  56.  ,~.  I 
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The  Arbitrators  ma;,  tberefore,  assume,  uotwitlistandiiig  the  averment 
on  page  56,  tliat  Her  M^iesty's  Government  admits  tbat  tbe  evideuce 
referred  to  came  into  tbe  possession  of  the  TTnited  States  by  capture  at 
Bictamond,  and  tbat  there  is  no  serious  question  of  the  authenticity  of 
the  letters.  They  may  also  assume  that  there  will  be  no  serious  ques- 
tion made  as  to  the  truth  of  the  facts  stated  in  those  letters.  It  is  true 
that  Her  Majesty's  Government  says  that  it  attaches  little  credit  to 
them.  It  is  equally  true  that  the  United  States  attaches  full  faitb  to 
them.  The  Arbitrators  will  judge  whether  it  is  probable  or  improbable 
that  these  free  and  confidential  letters  do  give  correct  accounts  of  the 
contemporaneous  events  which  they  describe.  They  will  also  judt:^ 
whether  those  events  are  or  are  not  relevant  to  the  issue  between  the 
two  Governments.  The  United  States  think  that  they  are.  If  they 
are  relevant  tbe  United  States  are  justified  in  bringing  them  before 
the  Tribunal,  especially  as  itappeara  that  Her  Majesty's  Government  wa» 
several  times  informed  of  tbe  illegal  operations  which  the  writers  of 
these  Identical  letters  were  carrying  on  from  British  soil  at  the  tiue 
when  the  letters  were  written. 

We,  therefore,  contend  that  we  go  into  the  diseussiou  of  the  questions 
Tt~.f.™.i»n.  of  fact,  with  the  further  general  fects  proved,  that  the  in- 
•  """■  '"""^  surgents  established  and  maintained  unmolested  thronghout 
the  insurrection  administrative  bureaus  on  British  soil,  by  means  of 
which  the  several  cruisers  were  dispatched  from  British  ports,  or  were 
enabled  to  make  them  the  basis  of  hostile  operations  against  the  United 
States,  and  that  Her  Majesty's  Government  was  cognizant  of  il. 
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We  HOW  proceed  to  refer  the  Arbitrators  to  tlie  evidence  upou  wbidi 
tbeGoveriimeutof  the  Uoited  States  relies  as  applicable  to    Th,Fionj..M,,.. 
the  case  of  eacb  vessel  separately.    We  begin  witU  the  Flor-  "'"'°'- 
ilia. 

This  vessel,  uuder  the  name  of  the  Oreto,  was  built  at  Liverpool, 
Eogland,  aod  sailed  &oin  that  place  on  the  22d  of  March,  18C2,  without 
aoy  attempt  at  her  detention  by  CJreat  Britain.  She  was  in  construc- 
tion and  outfit  evidently  adapted  to  warlike  use. 

On  the  18th  of  Febrnary  Mr.  Adams,  in  behalf  of  the  United  States, 
xnbmitted  to  Earl  BDasell,for  his  consideration,  "  the  copy  ,„f„™.,,.>,  i,. 
of  an  extract  of  a  letter,"  addressed  to  him  by  the  consul  of  "'  '""^ 
fcis  Government  at  Liverpool,  "  going  to  show,"  as  he  said,  "  the  prepa- 
ration at  that  port  of  an  armed  steamer,  evidently  intended  for  hostile 
operations  on  the  ocean." ' 

Ibis  communication  from  Mr.  Adams  was,  on  the  next  day,  referred 
by  Earl  Russell  to  the  Lords  Commissioners  of  the  Treasury  ,r,;„  ^  „„  „. 
that  being  the  appropriate  department  of  Iler  Mfyesty's  J""- »>"""'-'■' 
Government  for  such  reference.^  This  department  at  once  called  upon 
the  Collector  of  Custome  at  Liverpool  for  information,  and  by  bis  direc- 
tion the  vessel  was  insitected  by  a  government  inspector,  who,  on  the 
'.'1st  of  February,  reported  that  she  was  "  a  splendid  steamer,  suitable 
for  a  dispatch-boat,  jiierced  for  gnns,  but  has  not  any  on  board,  nor  are 
there  any  gun-carriages."'-'  The  builders  were  AV.  C.  Miller  &  Sons,  one 
of  the  firm  being  a  government  officer, "  the  Chief  Surveyor  of  Tonnage" 
at  that  port.' 

This  firm,  on  being  applied  to  by  the  collector  for  information,  said. 
"We  have  built  the  dispatch-vessel  Oreto.  •  •  •  She  is  pierced  for 
funr  guns.  •  •  •  ghe  is  in  no  way  fitted  for  the  reception  of  gnns 
as  yet ;  nor  do  we  know  that  she  is  to  have  guns  whilst  in  England."' 

On  the  same  day  these  reiwrts  of  the  Surveyor  and  builders  were 
transmitted  by  the  Collector  to  the  Commissioners  of  Cnstoms,  with  the 
Matement  that  "the  vessel  is  correctly  described"  in  the  note  of  the 
bnilders.* 

On  the  22d  of  Febrnary,  the  Commissioners  of  Customs  reported  to  the 
Lords  Commissioners  of  the  Treasury  that  "  the  Oreto  is  pierced  for  four 
was ;  bat  she  has  as  yet  taken  nothing  on  board  but  coals  and  ballast. 
•Slie  is  not,  at  present,  fitted  for  the  reception  of  guns,  nor  are  the  build- 
en  aware  that  she  is  te  be  supplied  with  guns  while  she  remains  in  this 
country."" 

A  copy  of  this  report  was  furnished  by  the  Lords  Commissioners  of 
(he  Treasury  on  the  24th  of  February  to  Earl  Bussell,  and  he  transmitted 
a  ropy  to  Mr.  Adams  on  the  26tb.' 

On  the  22d  of  March,  the  vessel  sailed  from  Liverpool,  and  on  the 

'  BritiaS  Case,  p.  53.  '  Ibid. 

'  Brit.  Case,  p.  [i4.  "Ibid. 

^  Ibid.,  p.  55.  '  Ibid. 

'  Ibid.,  p.  .'i4.  ■Ibid,  p.  55. 
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■■1,- ...■h™..,.  2Sth  of  April  arrived  at  Xassau,  iu  tbe  island  of  New 
"'"'■"""""'■'•  Providence,  one  of  the  Baliamas,  and  within  the  jurisdiction 
of  Her  Majesty's  Government.' 

On  the  l^th  of  Juue,  while  still  at  Xaasau,  she  was  visited  bj'  Com- 
mander nickley  of  Her  Majesty's  ship  Greyhonnd,  with  several  of  his 
officers.  The  captain  of  the  Oreto,  on  being  inquired  of  by  Commander 
Uickley,  iu  the  presence  of  the  officers  of  the  Greyhound  and  three  of 
her  own, "  whether  she  [the  Oreto]  had  left  Liverpool  fitted  in  all  respects 
ii3  she  was  at  present,"  replied  "  Yes,  in  all  roBpects;"  and  "that  no 
addition  or  alteratioo  had  been  made  whatever.*"  Captain  Dngaid,  the 
master  of  tlie  Oreto  himself,  on  his  examination  as  a  witness  before  the 
Vice- Admiralty  Court  at  Kassau  on  the  20th  of  -Tuly,  three  tnonths  after 
her  arrival,  testified  :  "The  fittings  of  the  Oreto  from  the  time  of  her 
quitting  Liverpool  up  to  the  present  time  are  the  same,  with  the  escep- 
tion  of  a  little  alteration  in  the  boats'  davits.  Four  of  them  were 
lengthened  two  feet.  That  is  the  only  alteration  since  slje  left  Liver- 
pool."''*   Dnggau,  the  chief  officer,  testified  to  the^ame  effect.' 

On  the  30th  of  April,  only  two  days  after  her  arrival  at  N^assau,  she 
was  examined  by  Commander  McKiUop,  of  Her  Majesty's  ship  Bulldoj;, 
then  the  senior  naval  officer  in  command  at  that  station,  and  he,  on  tlie 
same  day,  reported  to  the  Secretary  of  tbe  Admiralty  that ' '  a  vcrj-  sus- 
picious steamer,  the  Oreto,  evidently  inteuded  for  a  gim-boat,  is  now  at 
the  upper  anchorage  under  the  English  flag  j  but  as  there  are  no  leas 
than  three  cargoes  of  arms  and  ammunition,  &c.,  united  to  ran  tbe 
blockade,  some  of  these  gnns,  &<;,,  would  turn  her  into  a  privateer  in  a 
few  hours."' 

On  tbe  28th  of  May  Commander  McKillop,  iu  a  communication  to  the 
Governor  of  tbe  Bahamas,  reported  her  as  "  apparently  fitting  and  pre- 
paring for  a  vessel  of  war."^  And  again,  on  the  (ith  of  June,  in  another 
communication  to  tbe  same  officer,  he  says,  "  I  have  visited  the  screw- 
steamer  Oreto,  and  examined  her.  She  is  fitted  in  every  way  for  war 
purposes,  magazines,  shell-rooms,  and  other  fittings,  totally  at  variance 
with  the  character  of  a  merchant  vessel  ■  ■  •  The  captain  does 
not  deny  that  she  is  intended  for  a  war-veesel."'  And  on  the  8th  of  the 
same  month,  in  a  letter  to  the  Colonial  Secretary,  hesays,  "  In  my  letter 
of  the  17th  instant  [ultimo  f]  I  made  His  Excellency  aware  of  the  war- 
like character  of  that  vessel,  and  I  am  of  opinion  that  she  is  not  cajKi- 
bleof  taking  in  any  cargo,  having  no  stowage."" 

The  letter  of  the  17th  referred  to  is  not  produced,  but  on  the  13th  of 
June  Commander  Hickley  (who  had  succeeded  Commander  McKilloji 
in  commaud  at  the  station)  and  the  principal  officers  of  his  sbiii,  after 
having  visited  and  examined  the  vessel,  certified  to  tbe  Governor  that 
"the  Oreto  is  in  every  respect  fitted  as  a  man  of  war,  on  the  principle 
of  the  dispatch  gun-vessels  in  Uer  Majesty's  naval  service.  That  she 
has  a  crew  of  fifty  men,  and  is  capable  of  carrying  two  pivot  guns  amid- 
ships and  four  broadside  both  forward  and  aft, the  ports  being  made  to 
'ship  and  unship,'  port  bars,  breeching,  side-tackle,  bolts,  &c. ;  that  she 
has  shell-rooms,  a  magazine  and  light  rooms,  and  handing-scuttles  for 
banding  powder  out  of  the  magazine,  as  fitted  in  the  naval  service,  and 

'  Brit.  Coac,  pp.  Hi  et  <il.  <<  Brit.  App.,  vol:  i,  p.  U. 

'Ibid.,  p.  63.  '  "^'    ■--    --'  =   -    - 

'  Brit.  App.,  vol.  i,  p.  49. 
'  Brit,  App.,  Counter  Ch-sp,  vol.  v.,  p.  :Y7. 
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sliot-boxes  for  Ai-nistroDg  shot,  or  sliot  aimilar  to  tbem.  Bound  the 
upper  deck  she  lias  five  boats,  (I  should  say,)  a  tea-oared  cutter,  an  eight- 
oared  cutter,  two  gigs  andajolly-hoat,  and  davits  for  hoisting  them  up; 
her  accommodation  being  in  no  respect  different  from  her  similar  class 
•i(  vessels  in  the  Royal  Naval  service."' 

Again  on  the  IStU  of  June,  in  a  further  communication  to  the  Oov- 
fntor,  the  Commander  snys : 

Tbew  circam stances,  her  long  detention  in  tbia  port,  her  character,  ber  Httiuge,  con- 
limti  M  I  ftm  also  that  during  ber  stay  in  the  port  arrangsinente  hHTe  beeo  mado  for 
jniiog  her  outside,  *  '  her  evident  equipment  for  war  pnipoBos,  *  *  and  my  cou- 
vicliou,  aa  a\ao  that  of  m;  oUicera  and  men  that  have  been  on  board  of  ber,  that  she  ih 
lioilt  intently  for  a  war-vessel  and  not  for  a  merchant  eliip,  make  it  incumbent  on  me 
lOMiie  the  Oreto  as  a  vessel  that  can  be  no  more  considered  as  a  free-trader,  but  that 
theiii,  on  the  contrary,  calculated  to  b£  turned  into  a  formidable  Teasel  of  war  in  twonty- 
t-aii  haDla ;  and  that  tbia  I  am  convinced  will  be  the  case  if  ahe  la  permitted  to  leave 
Nusaa.  And,  therefore,  in  her  preaent  atate,  a  voaael  under  Britiah  colors,  aailiiiE  ftoni 
li'Qce  in  Buch  au  equipped  state  to  a  piofesaional  eye,  that  I  consider  it  would  be  ii 
liavBright  negleot  of  duty  on  my  part  to  permit  her  proceeding  to  aea,  without  again 
'irgiuir  moat  atroDgly  on  your  Excellency  the  expediency  of  taking  charge  of  her,  aa  au 
llegaU;  eqaipped  British  vessel,  as  iu  my  profuasional  capacity,  aa  also  in  the  opinion 
"I'lu}'  officers,  it  is  impossible  to  couaider  her  aa  any  other,  ahe  being  a  boiiajide  vessel 
ilnar  ononr  royal  naval  principle.  ' 

And  still  again  on  the  lOtb,  in  another  communication  to  the  Gov- 
rtoor,  he  says : 

On  the  Orelo  I  have  repoated  my  prortitHionul  oiiiiiion,  as  also  that  of  my  officeiit, 
mil  I  still  have  to  express  my  conviction  that  she  ia  a  vessel  of  war  that  can  be  equip- 
|vl  in  twenty-four  hours  for  battle,  and  that  she  is  now  going  out  of  the  harbor  an 
nnrly  equipped  aa  a  vessel  of  war  con  bo  without  guus,  arms,  and  ammunition.' 

This  evidence  is  taken,  as  the  arbitrators  will  notice,  exclnsively 
from  that  furnished  by  Her  ifajesty's  Government  iji  its  Case,  Counter 
i-'sse,  and  accompanying  docnments ;  and  the  United  States  submit,  it 
'hows,  beyond  any  controversy,  that  on  the  18th  of  February,  the  date 
of  Mr.  Adams's  communication  to  Earl  Kussell,  the  Oreto  was  a  vessel 
^pfcially  adapted  to  warlike  use ;  that  this  fact  was  apparent  upon  an 
inspection  of  the  vessel  herself;  that  she  had  been  constrncted  and  so 
"Specially  adapted"  within  the  jurisdiction  of  Her  Majesty's  Goveru- 
meot,  and  that  she  still  remained  in  that  jurisdiction. 

She  was  intended  to  cruise  or  carry  on  war  against  the  United  States, 
an<i  Her  Majesty's  Government  had  reasonable  grounds  so  to  believe. 

Mr.  Adams,  with  his  communication  to  Earl  Bnssell  on  the 
ISth  of  February,  submitted  an  extract  from  a  letter  of  ^rh.n,.ir.  nf  m., 
the  Consul  of  the  United  States  at  Liverpool,  in  which  it  is  w.t"'" '  """'"■"■ 
said :  "  Mr.  Miller,  who  built  the  hull,  says  he  was  employed  by  Faw- 
«tt,  Preston  &  Co.,  and  that  they  own  the  vessel.  ■  •  Frazer,  Tren- 
iiolm  &  Co.  have  made  advances  to  Fawcett,  Preston  &  Co.,  and  Miller,. 
tbe  builder."'  And  Mr,  Adams  iu  bis  note  to  Earl  Bussell  says,  "  From 
tbeevidence  furnished  in  the  names  ofthe  persons  stated  to  be  concerned 
m  her  construction  and  outfit,  I  entertain  little  doubt  that  the  intention 
w  precisely  that  indicated  iu  the  letter  of  the  Consul,  the  carrying  on  war 
^L'ainst  the  United  States.  •  •  Should  further  evidence  to  sustain  the 
allegations  respecting  tbe  Oreto  be  held  necessary  to  effect  the  object 
"f  Becuring  tbe  interposition  of  HerMaJesty's  Government,  I  will  make 
All  effort  to  procure  it  in  a  more  formal  manner."* 

This  communication  was  not  accompanied  by  any  evideuce  that  could 

<  Brit.  App.,  vol.  i,  p,  23.  *  Brit,  Caao,  p.  Kt. 

'  BriL  App.,  vol.  i,  p.  24,  » Ibid. 

3  Ibid.,  p.  26. 
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be  made  availat>le  in  the  courts  of  Great  Britain.  It  was  wtiat  it  ])iir- 
ported  to  be,  a  mere  "  statement  of  tHjlief."  If  Earl  Kussell  desired 
fnrtlier  evidence  to  be  furnished  by  the  United  States,  he  was  invite*! 
so  to  say  in  reply.  He  did  not,  but  in  his  reply  on  the  19th  contentetl 
himself  with  acknowledging  the  receipt  of  the  communication,  anil 
stating  that  he  had  "lost  no  time  in  communicating  with  the  prot>ei' 
department  of  Her  Majesty's  Government  on  this  subject."' 

On  tbe  21st  of  February  the  bnildera  reported  to  the  Collector  at  Liv- 
A.ion-.rih-Bfii-  erpool, "  We  have  built  the  dispatch  vessel  for  Messrs.  Faw- 
■''•■"""""■'  cett,  Preston  &  Co.,  engineers  of  this  town,  who  are  the 
agents  of  Messrs.  Thomas  Brothers,  of  Palermo,  for  whose  nae  the 
vessel,  we  understand,  has  been  built.  •  •  Mr.  Thomas,  of  the  Arm  at 
Palermo,  frequently  visite^l  the  ship  while  she  was  being  built.  ■  "  Vi'i' 
have  handed  her  over  to  tbe  engineers,  and  have  been  paid  for  her. 
According  to  the  best  of  my  information  the  present  destination  of  the 
vessel  is  Palermo ;  and  we  have  been  asked  to  recommend  a  Master  to 
take  her  out  to  Palermo."'^ 

Thns  one  of  the  firms  snspected  by  Mr.  Adams  is  shown,  by  the 
Htatemeut  of  the  builders,  to  have  been  concerned  in  her  construction 
and  onttit.  On  the  same  day,  tbe  collector  transmitted  this  commuiit- 
cation  from  the  builders  to  the  Commissioners  of  Customs,  with  a  fur- 
ther statement  of  bis  own,  viz :  "  I  have  every  reason  to  believe  that 
she  is  for  the  Italian  Government,  and  not  for  the  Confederates."^ 

He  gave  no  facts  upon  which  he  predicated  bis  belief,  and  it  will  hv 
noticed  that  there  is  nothing  in  the  builders'  statement  to  jnstify  sncb 
a  belief.  All  the  builders  state  is  that  they  understood  she  was  built 
for  the  "use  of"  a  firm  in  Palermo,  and  that,  according  to  the  best 
of  their  information,  her  present  destination  was  Palermo.  Faw- 
cett,  Preston  and  Company  were  at  the  time  "a  firm  of  engineers  and 
fomiders,"  "carrying  on  an  extensive  trade"  at  Liverpool,*  but  no 
inquiries  appear  to  have  been  addressed  to  them.  They  were,  as  the 
builders  said,  the  "  agents  "  of  the  firm  for  whose  "  use  "  they  "  onder- 
stood  "  the  vessel  was  built,  and  were  certainly  likely  to  know  for  whose 
"  use  "  she  actually  was  built.  It  had  already  been  urged  against  this 
whx  m.th:  N.,..-  fli^in  *'  that  they  bad  been  concerned  in  a  shipment  of  arms 
'■"•"^"'-  for  the  Confederate  States."*    There  does  not  seem  to  have 

been  any  good  reason  why  Her  Mtyesty's  Government  might  not  have 
addressed  an  inquiry  to  them,  yet  for  some  reason  it  did  not,  or,  if  it 
did,  the  result  has  not  been  reported. 

On  the  22d  of  February,  tbe  Commissioners  of  Customs  reported  to 
the  Lords  Commissioners  of  the  Treasury  that  they  had  instructed  tbe 
ivh«..„„u,..«  "Collector  at  Liverpool  to  make  inquiries  in  regard  to  tbe 
"°"'-  vessel  Oreto,  and  it  appears  from  his  report  that  she  has 

been  built  by  Messrs.  Miller  &  Sons  for  Messrs.  Fawcett,  Preston  &■ 
Co.,  engineers  of  Liverpool,  and  is  intended  for  the  use  of  Messrs. 
Thomas  Brothers,  of  Palermo,  one  of  that  firm  having  frequently  vis- 
ited the  vessel  during  the  process  of  building.  The  Oreto  is  pierced 
for  four  guns.  *  *  The  expense  of  ber  construction  has  been  paid,  and 
she  has  been  handed  over  to  Messrs.  Fawcett  and  Preston,  Messrs. 
Miller  &  Sons  state  their  belief  that  her  destination  is  Palermo,  as  thej' 
have  been  requested  to  recommend  a  master  to  take  ber  to  that  port : 

'  Brit.  App.,  vol.  i,  p.  2. 

'Brit.  Caae,  p.  54. 

nbid. 

*  Brit.  Caw,  p.  55 ;  Brit.  Coiioter  Com.  p.  Tri. 

''  Brit.  CoDuter  Case.  p.  T5. 
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aDtl  oar  Collector  at  Lirerpool  stutes  that  he  has  every  reason  to  believe 
[hat  tbe  vessel  is  for  the  Italiao  GoverDment.  We  beg  further  to  add, 
ibat  special  directions  have  been  given  to  the  officers  at  Liverpool  to 
iratch  the  movements  of  the  vessel,  and  that  we  will  not  fail  to  report 
forthwith  any  circnmstance  which  may  occor  worthy  of  yoar  Lordship's 
cofrniiance.''^ 

It  will  be  here  observed,  that  the  report  does  not  state  it  was  onlyun- 
dpTstood  by  Miller  &  Sons  that  the  vessel  was  intended  for  the  use  of 
Tfaomaa  Brothers,  but  it  appeared  from  tbe  report  that  she  was  so  in- 
tended. Neither  does  it  appear  that  inquiries  had  not  been  addressed 
to  FaiTcett,  Preston  &  Co. ;  but  it  did  appear  that  "  special  directions" 
liad  been  given  to  tbe  officers  at  Liverpool  to  watch  the  movements  of 
tbe  vessel,  and  that  prompt  report  would  be  made  whenever  circnm- 
itances  worthy  of  their  Lordships'  cognizance  might  occur. 

This  report  was  transmitted  by  the  Secretary  of  the  Treasory  to  Earl 
Kossell  OQ  the  ^4th ; '  and  by  Earl  Eussell  to  Mr.  Adams  ou  the  2(>tb 
"( February.'  Tbe  statements  of  the  officers  and  builders  on  which 
the  report  was  predicated  were  not  sent  with  it.  Earl  Russell  in  trans- 
milting  the  report  did  not  intimate  any  desire  that  Mr,  Adams  should 
mate  an  effiart  to  procure  further  evidence.*  But  on  tbe  same  day  of 
its  date  he  (Earl  Kussellj  telegraphed  to  Her  M^esty'a  Minister  at  Turin 
M  follows :  "Ascertain  and  report  to  me  whether  a  vessel  called  the 
Orelo,  uow  fitting  out  at  Liverpool,  is  intended  for  the  use  of  the  Ital- 
iao Uoveromeiit." '  On  the  Ist  of  March  the  Minister  at  Turin  replied : 
''Ricaaoli  tells  me  that  he  has  no  knowledge  whatever  of  the  ship 
Oreto,  but  will  cause  iuquiry  to  be  made."  ^  !No  inquiries  appear  to 
bare  beeu  addressed  to  the  representative  of  His  M^esty,  the  King  of 
Italy,  in  London ,  or  to  his  consul  at  Liverpool,  and  no  further  iuforma- 
tiun  was  received  from  the  Minister  at  Tnrin  autil  after  the  vessel  bail 
sailed. 

On  the  1st  of  Mareh,  the  same  day  with  the  receipt  of  tbe  reply  from 
the  Minister  at  Turiti,  John  H.  Thomas,  of  Liverpool,  "  a  natural-born 
Britigh  subject,  born  at  Palermo,  in  the  island  of  Sicily,  of  British  pa- 
KDte,"  declared  in  writing  in  the  presence  of  the  Registrar  of  Shipping 
at  the  port  of  Liverpool  (one  of  the  officers  of  the  Government  specially 
charged  with  tbe  registry  of  vessels '')  that  he  was  "  entitled  to  be  reg- 
istered as  owner  of  sixty-four  shares  (the  whole)  of  said  ship.  To  the 
best  of  my  knowledge  and  belief,  no  person  or  body  of  persons  other 
than  such  persons  or  bodieji  of  persons  as  are  by  the  Merchant  Shipping 
let,  1851,  qualified  to  be  owners  of  British  ships,  is  entitled  as  owner 
lo  itny  intei%st  whatever,  either  legal  or  beneficial,  in  the  said  ship." ' 

Thu  declaration  was  made  in  accordance  with  tbe  provisions  of  sec  - 
tHMi38of  th6MerchantShippingAct,1854,of  GreatBritain,*  n.,,.,,,  „r  ,^, 
to  obtain  the  registry  of  the  ship  as  a  British  vessel.  With-  '"" ■" 
nat  it  the  Registry  could  not  have  been  granted,  for  none  but  uatural- 
'■orn  British  subjects  and  persons  made  denizens  by  letters  of  deniza- 
tion, or  naturalized,  could  be  owners  of  a  British  ship. '" 


'lUid..  p. :». 

'  Brit.  App.,  vol.  i,  p.  :t. 

'  Brit.  App.,  Tol.  i,  p.  'J. 

'Brit.  Caie,  p.  55. 

'ilerchant  Shipping  Act,  1854. 

■  Brit.  Caw,  p.  56. 

''Am.  App.  Connter  Caae,  p.  1139. 

'"Her.  Sbip.  Act,  1854,  sec.  IH;  App.  Am.  Conater  Case,  p.  11^ 
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Upon  tbis  declAratiou  the  vessel  was,  on  the  3(1  of  March,  registered 
as  a  British  vessel,  at  the  port  of  Liverpool,  uoder  the  name  of  the 
Oreto.'  This  Eegistry  was  made  in  one  of  the  public  records,  by  an 
officer  of  the  Government  specially  charged  with  that  dnty.' 

On  the  4th  of  March  the  Oreto  was  cleared  at  Liveriwol  in  ballast, 
^^      ^  with  a  crew  of  flfty-two  moo,  for  Palermo  and  Jamaica.' 

This  clearance  mnst  have  been  obtained  from  the  office  of 
the  Collector  of  Castoms  at  Liverpool.*  To  be  regular  it  should  have 
been  signed  by  the  Collector  or  Comptroller,' but  that  formality  seemtt, 
in  this  particalar  instance,  to  have  been  omitted.^ 

On  the  3d  and  4th  of  March,  shipping  articles,  in  accordance  with  the 
form  sanctionedby  the  Board  of  Trade,  August,  1860,  in  pursuance  of  IT 
and  18  Victoria,  c.  104,''  were  signed  by  the  master  and  all  the  crew  who 
sailed  in  the  vessel,  except  two  who  signed  as  substitutes  on  the  14th 
and  15th,  in  presence  of  J.  W.  Hughes,  shipping  master  at  the  port  of 
Liverpool."  These  shipping  articles  specified  a  voyage  from  Liverpool 
to  Palermo,  thence  (if  required)  to  any  port  or  places  in  the  Mediter- 
ranean Sea  and  the  West  Indies,  and  back  to  a  final  port  of  discharge 
iu  the  United  Kingdom,  the  term  not  to  exceed  six  months.  In  the 
same  articles,  in  ^ccordauce  with  tlie  prescribed  form,  the  vessel  is 
described  as  having  been  registered  at  the  port  of  Liverpool,  March  3. 
1861;  and  Fawcett,  Prestou  &  Co.  are  named  as  "managing  owners.'^ 
Shipping  articles,  by  thb  terms  of  the  "  Merchant  Shipping  Act,  1S54," 
are  required  to  be  signed  iu  duplicate  iu  the  presence  of  the  shipping 
master,  whose  duty  it  is  to  "  cause  the  agreement  to  be  read  over  and 
explained  to  each  soamau,  or  otherwise  ascertain  that  each  seamau 
understands  the  same  before  he  signs  it,  and  to  attest  each  signature."'" 
One  part  of  the  articles,  thus  in  duplicate,  mnst  be  retained  by  the  ship- 
ping master,  who  is  an  officer  of  the  Government,  aud  who  has  a  public 
office,  known  as  the  "  shipping  office."" 

All  this  formality  was  gone  through  with  in  this  case,  as  will  be  seen 
by  a  copy  of  the  articles  actually  signed  in  the  "  shipping  office"  and 
before  a  "  shipping  master,"  found  in  the  Appendix  to  the  British  Ca^, 
vol.  i,  p.  ICl. 

Thus  then  stood  the  fiicts  known  to  Her  Majesty's  Goveniment  on  the 
^^     ^  4th  of  March,  eighteen  days  before  the  Oreto  sailed.    She 

was  designed  for  war  purposes.  That  was  evident.  She 
was  for  the  use  of  some  government,  though  registered  in  the  name  of 
a  British  subject.  She  did  not  belong  to  Her  Majesty's  Government, 
and  it  was  not  "believed"  or  "suspected"  that  she  belonged  to  or  was 
intended  for  any  other  Government  than  that  of  Italy  or  the  insurgentt:. 

There  were  certainly  circumstances  of  strong  suspicion  against  her 
Italian  ownership  or  destination.  Mr.  Adams  based  his  opinion  of  her 
destination  to  the  confederates  directly  upon  the  fact  that  he  understood 
Fawcett,  Preston  &  Co.  and  Frazer,  Trenholm  &  Co.  had  been  cod- 
cerued  in  her  construction  and  outfit.    Tbis  last  firm,  he  informed  Earl 

'  Brit.  App.,  vol,  i,  p.  10, 

''Mer.Ship,  Act,  1854,  sec.  42;  Am,  App.  Couuter  Caae,  p.  1141. 
'  Brit.  Case,  p.  56, 

*  Brit.  Ca»e,  p.  57 ;  CiiHtoms  Consolidation  Act,  185:t,  mc.  143 ;  App.  Aid.  Couutt^r 
Case,  p.  1163. 
'  See  sec.  142  aWre, 
"  Brit.  Cue,  p.  56. 
'Mer.  Ship.  Act,  1854,  eec,  8. 
'Brit.  App.,  vol.  1,  p.  161. 
*Brit  App.,  vol.  i,  p.  161, 

'"Mer.  Snip.  Aot,  «eo.  150 ;  App.  Am.  Coanter  Ca«e,  p.  1155. 
II  Ibid.,  seo.  122;  App.  Am.  Connter  Case,  p.  1151. 
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RDssell  aa  early  as  tlie  15th  of  Aiigui^t,  Idfil,  was  "well  kuowii  to  coii- 
Hi0t  in  part  of  Americans  in  aympatliy  with  the  iDsurgeuta  of  the  United 
States,"'  la  poiDt  of  fact,  only  one  of  the  partners  resided  in  Liver- 
pool, itnd  he  was  a  native  of  South  Carolina,  who,  on  the  13tb  of  June, 
1863,  applied  to  Her  Majesty's  government  for  a  certificate  of  naturali- 
ution.'  The  other  members  of  the  firm  were  at  the  time  actual  resi- 
dents of  the  State  of  South  Carolina.  One  of  them,  afterward  the 
Secretary  of  the  Treasury  of  the  insurgents,  was,  on  the  fith  of  August, 
1S61,  {as  appears  by  the  public  reconle  in  the  ofBce  of  the  Registrar  of 
Shipping  at  Liverpool,)  authorized  by  a  "certificate  of  sale,"  from  her 
orner  iu  Liyeri>ool,  to  sell  the  ship  Bermuda  at  any  place  out  of  the 
I'oited  Kingdom.  This  certificate  of  sale  also  described  bim  as  "of 
Charleston,  in  the  State  of  South  Carolina,"  one  of  the  ports  at  the  time 
closed  by  the  blockade  of  the  United  States.'  It  was  upon  the  occasion 
q(  a  complaint  by  Mr.  Adams  as  to  this  very  vessel  that  he  commnni- 
atcd  to  Earl  Russell  the  relations  of  this  tlrm  with  the  insurgents. 

The  builders  stated  that  Fawcett,  Preston  &  Co.  contracted  with  them 
for  the  bnildiug,  and  the  records  showed  that  they  were  the  "managing 
oimers,"  directing  the  preparations  for  her  departure  after  Mr.  Adams's 
cooplaints  had  been  made  known.  No  inquiry  had  been  made  of  them. 
Mr.  Adams  stated  she  had  been  paid  for  by  Frazer,  Trenholm  &  Co. 
Her  builders  stated  they  had  been  paid,  but  omitted  to  say  by  whom. 

la  fact  no  inquiry  suggested  by  Mr,  Adams  had  been  made,  and, 
although  he  had  lieen  assured  that  the  movements  of  the  vessel  "abould 
be  watched,"  no  single  thing  appears  to  have  beeu  clone  by  any  officer 
of  the  Government  at  the  port  of  Liverpool  after  the  reports  of  the  2l3t 
iif  February,  or  at  lA)ndon  after  the  telegram  of  Earl  Russell  to  the 
Minister  at  Turin  on  the  26th,  until  the  vessel  had  been  permitted  to  sail 
nuder  a  clearance  granted  in  the  face  of  so  many  a  ttendiug  circumstances 
of  suspicion. 

On  page  55  of  the  British  Case,  after  a  recapitulation  of  the  &tcts  which 
h»d  been  developed  up  to  the  1st  of  March,  it  is  said,  **  Xo  f^irther  infor- 
mation oonld  be  obtained  by  Mr.  Adams  or  was  received  by  Her  Majesty's 
lioTemment  up  to  the  time  of  the  sailing  of  the  ship."  Mr.  Adams  had 
not  been  called  npon  to  act  further,  and  he  had  been  assured  that  "  special 
'lirections  had  been  given  to  the  officers  at  Liveriwol  to  watch  the  move- 
Btents  of  the  vessel." 

It  may  be  literally  tnie  that  no  other  iuformation  had  been  received 
I'T  Her  Majesty's  Government.  The  officers  at  Liverpool  n«,„^^b„,. 
«wm  to  have  taken  their  "special  directions"  literally,  and  i"'°*"''' 
watched  only  the  "  movements  of  the  vessel,"  but  the  United  States 
Mibmits  that  if  Her  Majesty's  Government  did  not  receive  farther  infor- 
uatioD,  it  was  because  it  failed  to  use  the  means  within  its  power  to 
Iftfome  better  informed.  It  had  been  put  upon  inquiry,  and  was  negli- 
Milt  if  it  did  not  act. 

What  might  it  have  done  J  On  the  3d  of  March  the  vessel  became  a 
"  regist«red  British  vessel,"  and  subject  t«  the  laws  in  force  in  the  king- 
'lom  for  the  government  and  control  of  such  vessels.  Her  ostensible 
'wner  was  a  British  subject  residing  at  Liverpool.  Her  ■'managing 
n»ner8"were  "a  firm  carrying  on  an  extensive  trade  at  Liverpool."* 
t'raier,  Trenholm  &  Co.  had  a  business  ofBce  at  Liverpool,  and  at  least 
ime  of  the  partners  (Prioleau)  resided  there.* 

'  Brit.  App.,  -vol.  ii,  p.  1.13, 
^  Brit  App,,  vol.  V,  p.  202. 
'Brit.  App.,  vol.  ii,  p,  136. 

*  Brit.  Case,  p.  75. 

•  Brit.  App.,  vol.  T,  p.  aoa. 
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The  Merchant  Sbippiog  Act,  18o4,  under  which  the  vessel  was  tcris- 
ivi., m«i„ h.,.  tered,  provided'  that  "if  any  unqualided  person  •  •  ac- 
»«*?»'?•"«!'»,«  quires,  as  owner,  any  interest,  either  legal  or  heneflcid,  in 
"'-  a  ship  using  a  British  flag  and  assuming  tbeBritish  character, 

such  interest  shall  t>e  forfeited  to  Her  Majesty,"  and  "  if  any  person  on 
behalf  of  himself  or  any  other  person  or  body  of  persons,  wilfully  makes 
a  false  declaration  touching  the  qualification  of  himself  or  such  other 
person  or  body  of  persons  to  own  British  ships,  or  any  shares  therein, 
the  declarant  shall  be  guilty  of  a  misdemeanor,  and  the  ship  or  share  in 
respect  of  which  such  declaration  is  made,  if  the  same  has  not  been  for- 
feited under  the  foregoing  provision,  shall,  to  the  est«nt  of  the  Interest 
therein  of  the  person  making  the  declaration,  *  *  be  forfeited  to  Her 
M^esty." 

The  same  Act ^  provides  that  "the Board  of  Trade"  (one  of  the  dei)art- 
ments  of  Her  Majesty's  Government)  ^  may,  from  time  to  time,  whenever 
it  seems  expedient  to  them  so  to  do,  appoint  any  person  as  an  infl)>ector, 
to  report  to  them  ayton  the  following  matter,  that  is  to  say :  •     •    » 

"  2.  Whether  the  provisions  of  this  Act  or  any  regulations  made  under 
or  by  virtue  of  this  Act  have  been  complied  with."  And  by  section  15, 
"every  such  iuspector  as  aforesaid  shall  have  the  following  powers, 
that  is  to  say  :•••••■ 

"3.  He  may,  by  summons  under  his  hand,  require  the  attendance  of 
all  such  persons  as  he  thinks  fit  to  call  before  him  and  examine  for  sDcli 
purpose,  and  may  require  answers  or  returns  to  any  inquiries  he  tliinks 
At  to  make. 

"  4.  He  may  require  and  enforce  the  production  of  all  books,  pa|>ers, 
or  documents  which  he  considers  important  for  such  purpose. 

"5.  He  may  administer  oaths,  or  may,  in  lieu  of  requiring  or  admin- 
istering au  oath,  require  every  person  examined  by  him  to  make  and 
subscribe  a  declaration  of  the  truth  of  the  statemcuts  made  by  him  in 
his  examination.^'* 

This  was  machinery  in  the  hands  and  under  the  control  of  the  officers 
of  Her  Miijesty's  Government.  It  could  not  be  managed  or  controlled 
by  any  of  the  officers  of  the  Government  of  the  Unit^  States.  Here 
certainly  were  circumstances  brought  to  the  knowledge  of  the  offices 
of  Her  Majesty  sufficient  to  create  at  least  a  strong  suspicion  that  some 
of  the  provisions  of  the  Merchant  Shipping  Act  had  been  violated,  and 
an  inspector  might  with  propriety  have  been  appointed  and  an  itiqniry 
instituted  by  him. 

The  bnilders,  Fawcelt,  Preston  &  Co.,  Frazer,  Trenholm  &  Co.,  and 
Thomas,  if  necessary,  might  have  been  called  to  give  information ;  and. 
if  called,  Frioleau  (one  of  the  firm  of  Frazer,  Trenholm  &  Co.)  would 
have  been  compelled  to  state,  as  he  did  subsequently  state  under  oath,' 
that  the  contract  for  the  building  was  made  with  Fawcett,  Preston  & 
Co.  by  James  I).  Bullock,  who  act«d  in  England  as  the  "  agent  of  the 
JJavy  Department "  of  the  insurgents ;  and  that  she  was  paidfor  through 
Frazer,  Trenholm  &  Co.,  who  were  at  the  time  the  "  financial  agents  ' 
of  the  insurgents  in  Liverpool.  He  would  also  undoubtedly  have  been 
compelled  to  state  {as  did  Mr.  George  D.  Harris,  of  the  firm  of  H. 
Adderly  &  Co.,  afterward  on  the  trial  before  the  Vice-Admiralty  Court 
at  Nassan)  that  his  firm  at  Liverpool  consigned  her,  on  her  departure 

'  See.  103,  sub.  »,  4;  App.  Am.  C.  Cmci,  p.  1148. 
''8ec.6;  Am.C.  Case. App.,  1137. 
-■  Sec.  14 ;  Am.  C.  Ciuw,  App.,  1129. 
*  Sec.  14 ;  Atn.  C.  Case,  App.,  p.  1129. 
'Am.  App.,  vo).  vi,  p.  187. 
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(Tom  tbat  port,  to  the  firm  of  H.  Adderly  &  Go.  at  Nassau ;  and  in  accord- 
ance wiUi  fncU)  which  have  been  subseqneatly  developed,  he  mast  have 
been  compelled  to  testify  that,  at  the  time  of  her  registry  she  was  ia  fact 
owned  by  the  insurgent  govemmeot,  aud  was  about  to  sail  from  Livei- 
pool  for  its  use. 

Fawcett,  Preston  &  Co.  would  have  been  compelled  to  testifytbat- 
they  contraoted  witb  Bullock  for  the  construction  of  the  vessel ;  that 
they  did  not,  in  their  contract  with  Miller  &  Sons,  act  as  the  agents  of 
Thomas  Brothers ;  and  that  she  was  not  intended  for  the  Italian  Gov- 
ernment, bat  for  the  insurgents.  They  would  also  have  been  compelled 
to  testify  that  at  the  very  time  they  bad  tbemselves  completed  her  arma- 
ment, and  were  shipping  it  upon  the  Bahama  (a  vessel  placed  at  the  dis- 
IKMal  of  the  agents  of  the  insurgents  for  that  purpose  by  Fiazer,  Tren- 
bolin  &  Co.^)  for  transfer  at  ZS'assau,  or  some  other  port  tliat  might  be 
agreed  apon,' 

ClKtn  this  information  beiug  thus  obtained,  Mr.  Edwards,  the  Col- 
lector, woiilil  readily  call  to  his  mind  the  fact  that,  as  early  as  the  4tb 
of  July,  1861,  the  Acting  Consul  of  the  United  States  at  Liverpool  had 
aOdressed  him  by  letter  as  follows:  "  From  information  I  have  received, 
I  have  reason  to  believe  that  a  person  named  Bullock  has  come  to  £ug- 
laod  for  the  purpose  of  procuring  vessels  to  be  fitted  as  privateers  to 
cruise  against  the  commerce  of  the  United  States,  aud  that  he  will  make 
Liverpool  the  scene  of  his  operations."^ 

It  is  true,  as  is  said  in  the  British  Counter-Case,  that  in  a  court  of 
justice  in  Great  Britain,  and,  probably,  before  this  tribunal  instituted 
under  the  Merchant  Shipping  Act,  a  witness  cannot  be  compelled  to  an- 
sver  any  question  which  would  expose  him  to  a  penalty  or  to  a  prose- 
cation  for  an  offense  against  the  law ;  but  it  is  just  as  true  tbat  this  is 
a  privilege  personal  to  the  witness  himself,  and  that  the  Government 
u^  not  refiraia  from  calling  upon  one  of  its  subjects  to  testify,  because 
Ul'  might  elect  to  avail  himself  of  snch  a  privilege. 

In  \-iew  of  these  facts  the  United  States  ask  the  attention  of  the  Ar- 
bitrators to  the  following  statement  in  the  Counter-Case  of  Her  Majesty's 
Uovemment :  "  In  trntti,  these  open  and  notorious  facts  do  not  appear 
lu  have  been  discovere<l  till  long  afterward,  even  by  the  industrious  re- 
'^arches  of  the  Government  and  subordinate  officers  of  the  United 
iicatea."*  The  arbitrators  will  look  in  vain  for  any  evidence  of  "  indus- 
IriouB  researches"  by  the  Government  or  snbordinate  officers  of  Great 
Britain.  A  builder  who  knew  nothing  was  inquired  of  and  he  gave  his 
"  nuderstanding."  A  Collector  expressed  bis  "belief,"  and  there  the 
■  researehea  "  ended. 

Again,  on  page  75  of  the  British  Counter  Case  is  this  statement : 

WbattbeCroveninientdidoiireceivingMr.  AdantH'srepreBentatiousiaattiteiliiitheBrit- 
^bCiH.  laqniryvasiiiBtiHitlyilirecteUibiit  no  information  nbatevor  could  bo  obtained 
KDdinf[  to  connect  the  veuelia  an;  way  witb  the  Coufederata  States.  She  n-BBdeclureit 
^y  tbt  builder  to  be  ordered  for  a  firm  in  Palermo,  a  member  of  which  was  legiatered 
"U  hit  owD  declaratiou  oa  ber  sole  owner,  and  had  fcequcutly  visited  her  when  build- 
.3|;.  •  •  •  figj  Urst  destination,  as  stated  in  ber  cleamnce,  was  Palermo,  and  ber 
■irwnen  nominally  (and,  as  they  evidently  believed,  really)  hired  for  a  mercantile 
Toj-ifg.  Oq  the  one  hand  were  tlie  positive  statements  of  tbe  builder,  the  retjisloreil 
uvncr,  wul  tbe  Collector  of  Customs ;  on  the  other,  the  suspicion  of  Mr.  Dndley  tb>t 
'he  vmmI  was  itiU  intended  hy  her  gwner  to  pass  sooner  or  later  into  the  hands  of  thu 
'  -iD&dcrate  Oovemment. 

'  British  App.,  vol.  i,  p.  178. 

■Letter  from  Mtyor  Huse  to  Gorgos,  Marab  15, 186*2,  Am.  App.,  vol.  vi,  p.  68. 
'Am.  App.,  vol.  vii,  p.  72.  *  Brit.  C.  Cose,  p.  74. 
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Inquiry  was  iudeed  iDstitatctl  on  the  10th  of  Febraarj-,  but  it  iitop|>ei1 
OD  the  26th,  and  was  oever  directed  to  the  sources  of  saspicion  iadicat«l 
by  Mr.  Dudley,  In  fact,  on  the  26th  of  February  every  officer  of  Her 
Mfgesty'a  Government,  that  the  United  States  were  assured  wotdd  1>e 
OD  the  "  watch,"  appears  to  hare  closed  his  eyes  and  to  have  left  the 
vessel  and  her  owners  entirely  to  themselves. 

On  the  28th  of  April  the  Oreto  arrived  at  Kassaii.  She  was  still  :i 
A.r..ii.i  km-m  ^"t^'^*!  ^'''Pi  '"'th  a  British  registry,  under  the  British  flag, 
and  in  a  British  port. 

On  the  30th  of  April  Commander  McKillop,  in  his  report  to  the 
r„a„r,rfii,ii„h  Admiralty,  says  she  is  "under  the  Euglish  flag."'  Cover- 
'■■'■'•>•  •!""■  nor  Bayley,  in  his  letter  to  Commander  McKillop,  on  the 
3(t  of  June,  says :  She  "  is  a  registered  British  vessel  and  carries  the 
British  flag,'''  and  Commander  Hickley,  on  the  15th  of  June,  in  hi^ 
letter  to  the  Governor,  refers  to  lier  as  "a  vessel  under  British  colors." 

As  has  been  already  seen,  she  was  then  evidently  a  vessel  of  war,  nud 
specially  adapted  to  warlike  purposed. 

Her  Miyesty's  Government,  at  this  time,  certainly  had  reasonable 
grounds  to  believe  she  was  intended  to  craisi'  and  carry  on  war  against 
the  Uuited  States. 

On  the  9th  of  May  Governor  Bayley  indorsed  on  a  letter  to  him  ot 
that  date  from  Mr.  Whiting,  the  Conanl  of  the  Fuited  States,*  the  fol- 
lowing statement:  "  For  coupling  that  fact  with  the  description  given 
me  by  the  Captain  of  H.  M.  ship  Bull-dog,  of  the  build  of  the  Oreto. 
I  cannot  fail  to  infer  that  she  is  a  vessel  of  war  intended  to  act  agaiaei 
the  United  States."  °  On  the  same  day  he  caused  a  letter  to  the  same 
effect  to  be  addressed  to  H.  Adderly  &  Co.^ 

And  again  on  the  21st  of  June,  in  his  report  to  tbc  Duke  of  Newcas- 
tle, he  says:  "Throughout  these  occurrences  I  was  averse  from  proceed 
iiig  to  extremities.  Xot  that  I  considered  the  conduct  of  the  Oreto  to 
be  entirely  free  from  saspicion,  or  indeed  from  discourtesy  to  a  nentral 
goverument."'  How  was  Great  Britain  neutral  to  the  Ureto,  a  British 
ship,  under  British  colorsi  And  in  the  same  letter,  he  says  Commander 
Hickley  informed  him  "her  real  destination  was  openly  talked  of."" 
Again,  "  Her  Majesty's  Government  is  informed  and  believes  that  dnnn^ 
the  blockade  of  the  insurgent  States  it  was  a  common  practice  for  ships 
leaving  the  port  of  Kassau,  with  the  Intention  of  endeavoring  to  nui 
their  cargoes  into  the  blockaded  iwrts,  to  clear  for  St.  John's,  New 
Brunswick.'^  *  "  Early  in  the  month  of  Jane,  1862,''(about  the  4th,)  "  the 
consignees  of  the  vessel,  who  were  a  mere  mercantile  flrm  at  Nassau, 
applied  to  the  Beceiver-General  (the  proper  ofiicer  for  that  purpose]  foi' 
permission  to  load  her  for  an  outward  voyage  to  St.  John's,  New  Bruns- 
wick.**'"  At  this  time  she  was,  according  to  the  opinion  of  Commauder 
McKillop,  "not  capable  of  taking  in  any  cargo,  having  no  stowage.' 
On  the  9th  she  commenced  taking  in  a  cargo  of  "  arms  and  ammuni' 
tiou,  including  some  boxesof  shells,"  (not  likely  to  be  of  much  ase  at  St. 
John's,)  but,  being  visited  by  Commander  Hickley,  discharged  her  cargo 
and  cleared  for  Havana  in  ballast." 

At  Nassau,  then,  the  Government  certainly  not  only  had  reasouablf 
v-t  </  j:t  4,1,-  grounds  to  believe,  but  actually  did  believe,  that  she  was 
•   ■  intended  to  cruise  against  the  United  States. 

■  Brit.  Apn.,  vol.  i,  p.  11.  '  Brit.  App.,  vol.  1,  p.  13. 

-lWd.,p.l6.  'Ibid. 

■■'  Ibid.,  p.  34.  "  Brit.  Cn». )..  «1. 

'Brit.Ciiw,p.  61.  "Ibid. 

''  Brit.  App.  Coiintci  Case,  vol.  v,  p.  ;^'>.  "  lUid.,  p.  Ki. 

'  Brit.  App.,vol.  i,  p.  l.~>. 
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I'oder  tbe  Rules  of  the  Treaty,  Her  Mfuest^'s  Government  was  boaud 
to  use  "  due  diligence"  to  detain  the  vessel  at  Nassau,  as  ^rell  an  at 
LJTerpool.  This  was  not  doue,  but  she  was  permitted  to  clear  for  St. 
John's,'  when  that  was  equivalent,  according  to  the  practice  which  pre- 
vailed at  that  port,  to  a  clearance  for  the  insurgent  States. 

Bat  it  is  claimed  by  Her  Majesty's  Government  "that  the  Florida  was 
seized  while  at  Xassan,  on  charge  of  a  ^'iolation  of  the  Foreign-Enlist- 
ment Act ;  that  proceedings  were,  by  the  Governor's  direction,  Institnted 
io  tbe  proper  court,  witli  a  view  to  her  condemnation,  and  that  after  a 
re^nilar  tmil  she  was  ultimately  released  by  a  judicial  sentence."" 

It  is  also  said,  on  p.  78  of  the  British  Counter  Case,  that  the  Vice- 
Admiralty  Court "  was  a  Couttof  competent  jurisdiction;  the    j„j,„i  p™„,i 
authorities  of  the  Colony  wei-e  bound  to  pay  obedience  to  its  "* "'  "*"*"■ 
ilecree;  and,  as  soon  as  it  was  pronounced  the  persons  claiming  the  pos- 
session of  the  ve-ssel  were  entitled  to  have  her  immediatel.y  released." 

As  between  the  claimants  of  the  vessel  and  Her  Majesty's  Govern- 
ment seeking  to  enforce  a  forfeiture  under  the  provisions  of  the  Foreign- 
Snlistment  Act,  this  decree  may  have  been  conclusive;  but  as  between 
tlie  United  States  and  Her  Miyesty's  Government,  it  has  not  that  effect. 
Hie  duty  of  Her  Majesty's  Government  was  to  nse  due  diligence  to  pre- 
vpDt  the  departure  of  the  vessel,  because  she  had  been  specially  adapted 
lovarUke  use  within  its  jurisdiction,  ami  was  intended  to  cruise  and 
nny  oo  war  against  the  Tlnited  States. 

8he  was  preceded  against  on  the  sole  ground  that  an  attempt  had 
been  made  to  equip,  furnish,'  and  fit  her  out  within  the  jurisdiction  of 
the  Bahamas.^  This  is  in  terms  admitted  by  Attorney-General  Ander- 
ma  in  bis  defense  as  published  in  the  Counter  Case.*  The  judge,  in 
anoonocing  his  opinion,  says :  "Now,  to  support  the  libel  it  is  necessary 
that  proof  should  be  given,  first,  that  the  aforesaid  parties,  having 
rharge  of  the  Oreto,  while  the  vessel  was  within  the  jurisdiction  of  the 
Viee- Admiralty  Court  of  the  Bahamas,  attempted  to  equip,  furnish,  and 
fit  her  out  as  a  vessel  of  war."  *  .And  again,  oh  page  43  he  says :  "  With 
respect  to  acta  which  were  done,  or  circumstances  which  occurred  on 
Inard  the  Oreto  before  she  came  within  the  jurisdiction  of  the  Bahamas 
Vice-Admiralty  Court,  it  is  admitted,  and  is  clear,  that  the  Court  has 
no  authority  to  adjudicate."  And  again,  on  the  same  page:  "Captain 
Hickley's  evidence  as  to  tbe  constrnctioQ  and  fittings  of  the  vessel  I 
ehoald  consider  couclusive,  even  had  there  been  no  other;  but  that 
roostTDCtioD  and  tiiose  fittings  were  not  made  here,  but  in  England, 
wd  of  whatever  nature  they  may  be,  do  not  subject  the  vessel  to  for- 
fritDre  here." 

The  pleadings  and  the  proof  showe<l  conclusively  that  the  vessel  had 
been  specially  adapted  to  warlike  nse  at  Liverpool,  and  that  she  was 
still  with  a  British  Begistry  under  the  British  flag ;  but  iu  the  opinion  of 
the  jndgo,  the  proof  did  not  show  that  any  act  bad  been  done  within 
ihe  jurimliction  of  his  Court  for  which  he  was  authorized  to  decree  a 
forfeitare  to  Her  Majesty. 

This  decree,  therefore,  does  not  operate  as  a  defense  to  the  claim  now 
made  against  Her  Majesty's  Government  by  the  United  States. 

But  the  United  States,  on  page  343  of  their  Case,  have  gone  further 
than  this,  and  said :  "  If  it  hiul  been  predetermined  that  the  Oreto 
"hoold  be  released  by  going  through  tbe  form  of  a  trial  under  the  For- 
H^-Eulistmeot  Act,  the  steps  could  not  have  been  better  directed  for 
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that  purpose."  To  tbis  the  Attorney  General  of  the  Colony  has  been 
permitted,  tbrongb  the  British  Counter  Case,  to  make  bis  response  that, 
"  this  charge  is  wholly  anfoDnded.  Under  the  circular  dispatch  of  the 
15tb  iXovemher,  alr^uly  referred  to,  the  responsibility  of  initiating 
proceedings  under  the  Foreign  Etilistinent  Act  was  place<l,  and  properly 
so,  on  the  Attorney  General  of  the  Colony,  and  that  officer  had  necessa- 
rily to  be  cautious  in  advising  the  institution  of  proceedings,  which,  if 
ultimately  nnsuccessful,  might  eventuate  in  rendering  the  seizors  liable 
to  heavy  damages.' 

It  will  be  observed  the  Attorney  General  does  not  deny,  bat  on  the 
contrary  admits,  that  he  was,  during  all  the  time  the  Oreto  was  at  Nas- 
sau, the  "  confidential  counsel  of  Adderly  &  Co.,"  and  that  in  a  speech 
made  in  a  trial  in  another  court,  which  took  place  after  the  Oreto  was 
libelled  and  before  the  decree  was  rendered,  he  said  that "  the  Union 
of  the  United  States  was  a  myth  now  fully  exploded."'  He  thinks  he 
did  not  use  the  words  "  Yankee  fiction,"  as  "the  use  of  words  of  the 
sort  is  not  the  style  of  language  1  am  accustomed  to  adopt,"  but  he  atl- 
mits  that  he  "  may  have  used  language  embodying  the  expression  of  an 
opinion,  which  I  certainty  then  entertained,  that  the  Union  which  the 
dag  was  intended  to  represent  had,  as  far  as  related  to  tbe  Southern 
portion  of  North  America,  passed  away." '  Neither  is  it  denied  that 
Harris,  one  of  the  firm  of  Adderly  &  Co.,  consignees  of  the  vessel,  wa» 
one  of  the  Executive  Council  of  the  Government  of  the  Colony,*  or  that 
A.  J.  Adderly,  another  partuer  iu  the  firm,  was  a  member  of  the  Assem- 
bly.* 

Her  Majesty's  Government  admits  in  its  Case,^  and  repeats  in  its 
Counter  Case,^  that "  in  a  proceeding  in  rem  against  a  ship,  to  enforci; 
a  forfeiture  for  an  alleged  infringement  of  a  Statute,  a  Court,  wherever 
locally  situate  within  the  dominions  of  the  Crown,  might  lawfully  re- 
ceive and  a<\judicate  upon  evidence  of  such  infringement  wherever  the 
act  or  acts  constituting  it  might  have  been  committed."  The  theory, 
then,  on  which  the  Attorifey  General  founded  and  conducte^l  his  case 
before  the  Vice  Admiralty  Court  was  erroneous.  A  vessel  specially 
adapted  to  warlike  use  in  Liverpool  might  have  been  condemne<l  ou 
that  cause  of  forfeiture  in  the  Bahamas,  but  the  Oreto  was  released. 

Tbe  Attorney  Gcnei'al,  who  conducted  the  proceedings,  was  also  confi- 
dential counsel  of  Adderly  &  Co.,  when  the  vessel  artived  at  Nassau 
on  the  28th  of  April,  consigned  to  their  care."  One  Heyliger,  an  ageul 
specially  detailed  by  the  insurgents  to  took  after  their  interests  at  Nas- 
san,*  directed  her  to  proceed  to  Cochrane's  anchorage,  "  there  being  no 
Confederate  naval  otticer  to  take  charge  of  her  for  the  present." '"  Sbe 
was,  however,  on  that  day  entered  at  the  Custom  House  at  Nassau  iu 
ballast."  On  the  19th  of  May  the  Consul  of  the  United  States  wrote  to 
the  Governor  of  the  Colony  that  it  was  "  believed,  and  so  reported  by 
many  residents  here,  that  sbe  is  being  prepared  and  fitted  out  as  a  con- 
federate privateer."  '* 

The  Governor  directed  an  immediate  rejiort  from  the  Receiver  Genend 


'  Britiab  CoDDter  Case,  p.  77 ;  Brit.  App.  Coiiuter  Case,  vol.  v,  pp.  19. 25. 

'  ADiericBD  Case,  page  344.  >  Ibii). 

'  Itntiali  App.,  Counter  Case,  vol.  v,  p.  35.  "  Pa^e  66. 

*  Anieric«n  App.,  vol.  vi,  p.  *37.  '  Pago  76. 

'  TestJmooy  of  Harna,  Bntish  App.,  Counter  Case,  vol.  v,  p.  40, 

^Henjoniiu  to  MaCBtt,  American  App.,  vol.  vi,  p.  57. 
"HeylJKBr  to  Randolph,  Ameriran  Aiip.,  vol.  vi,  p.  IT. 
"  Htitiso  App.,  Counter  Coite,  vol.  v,  p.  Ji. 
'■'British  Case,  p.  61. 
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as  to  the  truth  of  tbeRe  allegations,  and  be,  ou  tbe  same  p.„„,  ,,j  „.. 
(lay,  reported  :  "  She  did  not  enter  the  harbor,  and  now  lies  [',':  ™f„„^°;Xn! 
at  t'oclirane's  anchorage,  and  I  have  no  iiiformatiou  as  to  "^ 
lier  fntare  proceedings." '  On  the  same  day  tbe  Attorney  General  was 
cilled  apoD  for  his  opinion,  and  he  reported  a«  follows:  "  With  respect 
to  tlie  Oreto,  tlie  Consul's  allegation  is  to  the  effect  that  it  is  believed 
and  reported  by  many  residents  here  that  she  is  being  prepared  and 
fitted  out  where  she  dow  lies  at  Cochrane's  anchorage,  which  is  within 
[he  limits  of  tbe  port  of  Nassau,  as  a  Confederate  privateer.  Now  if 
such  is  tbe  fact,  an  offense  against  the  Foreign  Enlistment  Act  has  been 
committed,  all  parties  implicated  in  which  are  liable  to  be  criminally 
proceeded  against  for  misdemeauor,  and  the  vessel  may  be  seized  by 
any  naval  or  revenne  oflBcer;  but  to  justify  proceedings  either  against 
the  parties  or  the  vessel,  tbe  matter  must  not  rest  on  repute  or  belief 
alone,  but  the  uathorities  must  have  positive  facts  to  ground  their  pro- 
ceedings on,  and  unless  the  Consul  can  adduce  such,  or  they  can  be 
obtained  through  other  channels,  no  steps  can  be  taken  either  for  the 
arrest  of  the  vessel  or  those  on  board  of  her,"  ^ 

On  the  same  day  the  Governor  caused  a  note  to  be  sent  by  the  Colo- 
nial Secretary  to  Adderly  &  Co.,  as  follows :  "I  am  directed  by  the  Governor 
to  notify  to  you,  that  if  yon  are  arming  or  putting  arms  on  board  the 
sreamerOretOfHisEscellencywilleuforcetberuleslaiddownintheQueen's 
I*roclamation,  for,  coupling  that  fact  with  the  description  given  to  his 
excellency  by  the  captain  of  Her  Majesty's  ship  Bulldog  of  the  build  of 
the  Ureto,  His  Excellency  cannot  fail  to  iuTer  that  she  is  a  vessel  of  war 
intended  to  act  against  the  United  States ;  and  as  Her  Majesty's  Gov- 
ftnment  have  expressed  their  deliberate  intention  of  observing  and  pre- 
serving neutrality  in  the  Queen's  possessions,  His  Excellency  will  use 
his  .strongest  efforts  to  prevent  either  of  the  belligerent  powers  from 
arming  or  equipping  vessels  of  war  in  this  port."' 

To  this,  uiwn  the  next  day,  Adderly  &  Co.  wrote  in  reply :  "  We  beg 
to  acknowledge  receipt  of  your  coiumuuication  of  yesterday's  date 
infonning  us  that,  if  we  were  arming  or  putting  arms  on  board  of  the 
i'teamer  Oreto,  His  Excellency  would  enfore  the  rules  laid  down  in  the 
Queen's  Proclamation.  In  reply,  we  t>eg  to  state,  for  the  information  of 
Hifl  Excellency,  the  Governor,  that  we  have  neither  attempted  to  arm  or 
pnt  arms  on  hoard  of  the  British  steamer  Oreto,  consign^  to  our  firm,  nor 
are  we  aware  of  there  being  any  intention  on  tbe  part  of  the  owners  to 
*nn  that  vessel."  * 

On  the  trial  before  the  Judge  of  the  Vice  Admiralty  Court,  Harris,  one 
of  the  firm,  and,  as  has  been  seen,  a  member  of  tbe  Executive  Council, 
testified :  "  I  to'd  Captain  Duguid,  very  shortly  after  he  arrived  here, 
that  tbey  were  talking  a  good  deal  about  the  hull  of  his  vessel ;  mind, 
<lo  nothing  that  will  have  the  appearance  of  equipping.'^  * 

Here  it  may  not  be  improper  to  call  the  attention  of  the  Arbitrators  to 
a  letter  ftvm  Heyliger,  the  agent  of  the  insurgents,  to  their  Secretary 
of  War,  under  the  2d  of  May,  in  what  be  says ;  "  Yon  are  aware  that 
tibe  is  a  gunboat.  •  •  •  The  Bahama  is  expected  every  moment  with 
her  armament,  and  I  sbalt  have  it  speedily  transferred,  though  the  matter 
vill  bavetobedelicatelymanaged."^  TheBahamadid  afterwards  arrive. 
The  United  States  are  unable  to  give  the  date  of  her  arrival,  but  she 
lint  appeaml  at  Cochrane's  Anchorage,  near  the  Oreto,  without  any 

'Brit.  App.,  vol.  vi,p.  16. 

"■  Brit.  App.,  Counter  C>«e,  vol.  v,  p.  42. 

'  Am  -App.,  vol.  Ti,  p.  234. 
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entry  at  the  Guetom-Honse  ornnyCastoai-HonaeOfficersoQboai'd.'  On 
tbe  26th  the  Receiver  General  advised theColODialSecreturythat he  bad 
"  every  reason  to  believe  tbe  coDsignees  of  tbe  British  ateamer  Oretii 
(which  vessel  arrived  from  Liverpool  in  ballast)  intend  shipi>iug  largu 
quantities  of  arms,  and  munition  of  war  as  cargo.  •  •  ■  Probably 
application  may  be  made  to  allow  cargo  from  other  vessels  to  be  trans- 
ferred to  the  Oreto  where  she  now  lies."  ^ 

On  the  27tb  the  Bahama  entered  inwards  with  Adderly  &  Co.  as 
consignees.^ 

On  the  2Sth  Commander  McKillip  advised  tbe  governor  that  "several 
steamers  having  anchored  at  Cocbrane's  Anchorage,  I  sent  an  officer 
yesterday  to  visit  them  and  master  their  crews,  and  ascertain  what  ttiey 
were,  and  how  employed.  Tbe  oflicer  reports  that  one  steamer,  the 
Oreto,  is  apparently  fitting  and  preparing  for  a  vessel  of  war.  Under 
those  circumstances  I  would  suggest  that  she  should  come  into  tbe 
harbor  of  Kassau  to  prevent  any  misunderstanding  as  to  her  equipping 
in  this  port  contrary  to  theForeigu  Enlistment  Act,  as  a  privateer  or  war- 
vessel."  ' 

On  the  same  day  the  Governor  addressed  the  Attorney  General  auil 
desired  "  to  know  whether  it  is  contrary  to  law  tfl  order  the  Oreto  to 
come  down  to  the  harbor,  as  the  Commander  of  the  Bulldog  has  re|>ortetl 
her  to  have  the  appearance  of  a  privateer  arming  herself."'  The  Attor- 
ney General  immediately  replied  that  he  was  "  of  opinion  that  an  order 
for  the  removal  of  the  Oreto  from  Cochrane's  Anchorage,  where  she  no" 
lies,  to  the  harbor  of  T^assan  should  not  be  made,  as  such  order  coulil 
not  be  legally  enforced  unless  it  was  distinctly  shown  that  such  a  viola- 
tion of  law  bad  taken  place  in  re.si>ect  of  her  as  would  justify  ber 
.seizure."  * 

On  tbe  next  day  the  Governor,  ha\iug  called  for  a  further  and  more 
detailed  report  upon  the  same  subject,  the  Attorney  General  in  reply 
said  * 

My  roplyof  yesterday  was  iii;i:essnrily  sbort,  asyoiicuote  was  received  i»t  » late  hour 
and.  I  wan  anxious  to  send  au  immi'diate  aiiswei'  iii  ordur  that  any  aclion  iii  tUo  muHir 
referred  to  miRht  be  prevenUtl.  "  "  Any  British  or  foreiirn  tradiuR  veBsel  bas  ii 
right,  in  cairyiDg  on  her  lan'fiil  cominercini,  piirfiujta,  to  use  aa  ancbornge-plarea  any  vf 
tbe  harbora,  roadsteads,  and  ODchornges  in  the  Colony.  *  *  Beyond  oxercisiDg  the 
powers  conferred  on  liim  by  the  trade  laws,  His  Exeallency  haa  no  power  to  cooipel  tlic 
removal  of  the  Oreto  from  her  preiicut  anchorai^,  nnless  some  ai^t  has  been  doue  in 


respect  of  her  which  would  constitute  a  violatiou  of  law  and  subjec  .     .  ._ 

This  briuRS  mo  to  the  question  whether  there  is  anything  disclosed  io  your  onmmnul- 
catiun  which  wonld,  in  a  court  of  law,  justify  the  forcible  removal  of  tbe  veosel  from 
her  present  poflitiou.  The  information  amounts  to  this:  that  the  8«nior  naval  officer  an 
the  station  has  officially  reported  to  the  Ciovernoi  that  this  vessel  ia  apparently  fittin); 
and  preparing  for  a  vessel  of  war,  or,  aa  ftateil  in  your  note  of  yesterday,  has  the  ap- 
pearauce  of  a  privateer  armin;;  herself.  Kow,  unless  Captain  McKillop  grounds  the 
opinion  formed  and  reported  by  him  on  some  overt  act,  such  as  the  placint;  of  anss  or 
other  munitions  nf  war  on  board  of  the  veiisel  without  the  sanetion  of  the  Hevenae  IH'- 
partment,  or  some  such  similar  act,  evidencing  an  intention  on  the  part  of  tbe  persons 
m  charge  of  tbe  veasel  to  fit  her  out  as  a  vessel  of  war  to  be  employed  in  tbe  Mrvicr 
of  a  ioreign  belligerent  Power,  the  forcible  removal  of  the  veasel  irom  her  present  posi- 
tion, merely  to  guard  against  a  possible  infraction  of  the  law,  conld  not  be  jmttifieil- 
Sncli  removal  would  intact  constitute  a  "  seiitare,"  which  the  parties  niahing  would  W 
rMponsible  for  in  damages,  unless  they  conld  show  a  legalJuatiUcation  wbicb  must  W 
based  npoD  something  beyond  luere  auspicion. 

He  then  says,  while  mere  suspicion  might  not  be  sufficient  to  author- 
ize a  removal,  it  would  justify  tbe  placing  of  "  a  revenue  officer  on 
board  of  her  to  watch  tiie  proceediugs  of  the  parties  on  board,  in  order 

'  Ibid.,  p.  326.  '  Brit.  App.,  CoDOter  Caae,  voL  v,  p.  ai 

'  Brit.  App.,  Counter  Case,  vol.  v,  p.  :15.     ''  Ibid. 

'  Am.  App.,  vol.  vi,  p.  X>5.  '  Ibid.,  p.  37. 
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[bat,  if  any  iwtual  coiitniveatiou  of  the  law  took  place,  it  might  be  at 
once  reported  and  prompt  measnres  takeii  by  seizure  of  the  vessel  and 
iiltierwisA  to  puuisli  all  parties  implicated  tbereiii." 

Tlien  he  says: 

I  will  ooly  uour  atlil  tlmt  T  feel  thnt  a  aivat  meoanre  of  tlie  ra'tpunsibilkf  rests  upon 
me  in  qoutiotu  of  thin  uuture,  aad  tliat  it  beb<iov<»  me  to  be  particularly  cautions  ia 
<iviDg  »Qj  advice  which  may  lead  to  a  ooursc  of  ftctioii  on  the  part  of  the  autboritioB 
Cere  whicb  may  be  coasiderwl  aa  con  travelling  the  pi'inciplcs  eaumeraced  in  the  cir- 
tulu  dispatch  of  His  Grace  the  Duke  of  Newcastle,  on  the  15tb  of  November  lost,  in 
ipati  of  which  it  is  stated :  "  If  it  shonld  be  necossarr  for  the  C'olonial  authorities  '~ 


On  the  next  day  he  wrote  to  tbe  Colonial  Secretary : 

I  bave  tbe  honor  to  acltnowleilge  the  receipt  of  yonr  letter  of  this  day's  date,  and  havo 
lofipreas  my  regret  that  His  Excellency  shonld  have  misapprebendeil  the  uieaainK  of 
mrktter  of  yesterday's  date,  which  I  certainly  never  intended  shonld  beftr  tbe  con- 
•imetion  which  His  Escelliincy  appears  to  have  placed  ou  it,  and  which  I  respectfnlly 
iibmit  a  careful  pernsal  will  show  cannot  be  placed  on  it.  Any  act  of  arming,  or  any 
allcmpt  to  arm  a  vessel  in  contravention  of  tbe  Imperial  Statute,  commonly  known 
u  tbe  ForeiKD-Ealistmelit  Act,  will  subject  tbe  vessel  to  seizure,  and  it  is  quite  immu- 
Icrial  in  what  manner  tbe  violation  of  law  in  ascertained,  or  by  whose  testimony  it 
ii  (stablished,  tbe  o[ily  uecessary  reiguirenient  being  that  the  facts  testified  to  should 
lie  inch  aa  would  be  received  in  court  of  law  as  legal  proof  of  the  violation  of  the 
-tatdte  sought  to  be  eHtalilished.  With  reference  to  tlio  coucliulin"  port  of  your 
li'ller,  I  can  only  say  that  it  is  far  from  my  wish  to  dictate  to  His  Excellency  the  conivo 
la  be  pursued  by  bim,  my  simple  duty  beiog  to  place  before  His  Excellency  my  opinion 
iiD  Ibe  state  of  tbe  law  liearing  on  siicli  points  its  he  may  submit  for  my  consideration, 
lod  that  it  is  entirely  for  His  Eiccllency  to  decide  whether  he  will  bia  gnided  by  my 

TUe  letter  of  the  Colonial  Secretary,  to  wbieli  this  is  a  reply,  is  uot 
};iven  among  the  documents  produced  iu  evidence  by  Great  Britain. 

After  tbe  receipt  of  these  several  letters  from  the  Attorney-General, 
rbe  Governor  addressed  -a  commnnication  te  Commander  McKillop,  nn- 
'lerdate  of  Jane  2,  in  which  ho  says  that  the  Orete  should  not  be  al- 
'otred  to  arm  herself  for  belligerent  purposes  within  the  jurisdiction  of 
ihe  harbor.  "  But,  inasmuch  as  it  is  uot  yet  proved  beyond  donbt  that 
the  Oreto  is  a  vessel  of  war,  and  as  it  is  just  possible  that  she  may  be 
only  a  merchant  ship  taking  arms  aucl  implements  of  war  solely  for  ex- 
portation, it  is  desirable  that  a  more  special  and  minute  examination  of 
her  conditious  and  equipment  should  be  made  before  she  can  be  treated 
as  a  pirate,  a  privateer,  or  foreign  mauofwar  arming  within  our  waters." 
Ge  therefore  requested  that  such  steps  shonld  be  taken  "  as  iu  your 
profesaional  opinion  seem  best  for  the  purpose  of  ascertaining  the  true 
character  of  the  Oreto  and  the  natura  of  her  equipment ;  and  if,  after 
inspecttug  her  guns,  her  crew,  and  the  general  disposition  of  the  vessel, 
yoQ  are  convinced  that  she  is  in  reality  a  man-of-war  or  privateer  arm- 
ing herself  here,  then  it  will  become  your  duty,  either  to  concert  meas- 
nies  for  bringing  the  Orete  down  into  this  part  of  the  harbor,  or,  what 
vill  be  a  safer  course,  to  remove  your  own  ship  to  Cochrane's  Anchor- 
age and  there  watch  her  proceedings  from  day  to  day."^ 

On  the  day  of  the  date  of  this  letter  (June  2}  the  cargo  of  tbe  Bahama, 
coDdgn^  to  Adderly  &  Co.,  was  "  warehoused  "  and  stored  at  Nassau 
in  the  pablic  warehouses.*  About  this  time,  Adderly  &  Co.  made  ap- 
[ilication  to  the  Beceiver  General  for  leave  to  ship  a  load  of  arms  and 
oOkt  mercbandise  by  the  steamer  Oreto.* 


'Brit  App.,  vol.  i,  p.  17.  '  Brit  App.,  toI.  i,  p.  18. 

*  Ibid.  <  Am.  App.,  vol.  vl,  pp.  3 

■  TeMiBKHij  of  HarriB,  Brit.  App.,  Counter  Cose,  vol.  v,  p.  40. 
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On  tbo  4tli  of  June  tbis  application  was  considered  by  the  Kxecatire 
CoQQcil,  (Mr.  Harris  being  a  member,)  and  with  their  advice  it  was  or- 
dered by  the  Governor  that  if  practicable  the  Oreto  shoald  take  Id  her 
cargo  within  the  port  of  Kassau.^ 

la  accordance  with  the  advice  of  theConncil,  the  Governor  appears  to 
have  commnDicated  this  order  to  Commander  McKillop,  and  be,  nnder 
date  of  the  6th,  reports:  "  I  have  visited  tho  screw  steamer  Oreto  and 
examined  her.  She  is  fitted  in  every  way  for  war  purposes,  magazines, 
shell-rooms,  and  other  fittings  totally  at  variance  with  the  character  of 
a  merchant- vessel.  She  has  do  gnns  or  ammnnition  on  board.  The 
Captain  does  not  deny  that  she  is  intended  for  a  war- vessel." '  This  re- 
port was  referred  to  the  Attorney  General,  and  he  on  the  7th  gave  his 
opinioa  as  follows:  "There  are  no  facts  set  forth  in  the  within  letter 
which  would  in  my  opinion  authorize  the  seizure  of  the  Oreto.  Tbey 
constitute  only  circumstances  of  suspicion,  which  if  coupled  with  some 
actual  overt  act  would  doubtless  materially  strengthen  the  case  against 
the  vessel,  but  which  do  not  in  themselves  form  a  ground  of  seizure." 

On  the  13th  of  June  the  letter  of  Commander  Hickley  and  the  report 
of  himself  and  his  officers,  a  statement  of  the  contents  of  which  has  been 
already  given,  was  submitted  to  the  Attxirney  General,  and  in  regard  to 
them  he  says:  "I  am  of  the  opinion  that  there  is  nothing  contained 
in  those  documents  which  would  justify  the  detention  of  the  vessel."* 

On  the  35th  of  June,  Commander  Hicbley,  as  has  been  seen,  ad- 
dressed another  letter  to  the  Go\-enior,  in  which,  in  addition  to  what 
has  been  before  stated,  occurs  this  passage : 

On  mj:  former  cnmmuDication  to  your  Encellenr;  of  tbe  13t1i  of  Judo,  I  Lave  tbe 
Crown  Lawyers'  opiniou,  aaA  I  H|;aiii  bring  tbe  facts  of  tbe  bro&dlj  auapioioua  cbanic- 
ter  of  the  Oreto  before  yoa,  witli  the  addition  of  thoM^  of  lier  old  crew  baving  left  ber, 
and  for  ^vb}-,  na  likewise  her  eateriiigor  attemptio);  to  enter  a  new  crew,  fur  jonr 
coDsideration  and  the  Lnw  Officers  of  tbe  Crown  ;  and  failinc  their  sanction  to  take 
chaiKeof  the  Oreto,  (and  it  isiniprohable,  if  not  impossible,  that  tbey  can  know  a  war 
vesaei's  eiinipDient  aa  well  as  myself  and  offlcera,)  I  liave  to  suggest  that  I  should  forth- 
with send  ber  to  the  Commodore  or  Commander  in  Chief  on  m;  own  profesaional  re- 
spoDsibilitj' ;  as  allowing  such  a  vessel  as  the  Oreto  to  pass  to  sea  as  a  British  mer- 
cbant  vesBul  and  a  peaceful  trader  would  compromise  my  convictions  so  entirely  as  to 
lie  ft  neglect  of  duty  an  Senior  Naval  officer  here  present,  and  certaijily  not  doing  toy 
duty  in  co-operating  with  your  Excellency  for  the  protection  of  the  harbor  of  Na»- 

This  being  submitted  to  the  Attorney  General,  lie  replied,  that  it  did 
not  appear  to  him  "to  carry  the  ease  against  tbe  Oreto  further  than 
shown  in  the  previous  reports  of  himself  and  Commander  McEillop, 
and  I  contend  that  no  case  has  as  yet  been  made  out  for  the 
seizure  of  that  vessel  nnder  the  Foreign  Enlistment  Act.  With  Fespect 
to  the  suggestion  in  the  concluding  part  of  Commander  Hickley's  letter, 
I  have  to  remark  that,  if  the  vessel  is  liable  to  seizure  at  all,  it  must  be 
under  the  provisions  of  the  Foreign  Enlistment  Act,  and  if  so  seized  the 
question  of  her  liability  may  as  readily  and  efficiently  be  decided  in  the 
Court  of  Vice  Admiralty  of  this  Colony  as  before  any  Tribunal  in  Her 
Majesty's  Colonial  Possessions,  and  consequently  that  no  necessity  ex- 
ists, nor  do  I  think  that  any  excuse  can  be  made,  for  sending  her,  as 
suggested  by  Commander  Hickley,  to  the  Commodore  or  Commander  in- 
Chief,  who  I  presume  are  either  at  Bermuda  or  Halifax ;  while,  on  tbe 
other  hand,  if  I  am  correct  in  the  view  I  have  taken  of  her  Don-liability 
to  seizure,  the  reasons  against  sending  her  hence  will  of  coarse  be  far 

■  See  proceedings  of  the  meeting,  which  are  stated  in  foil  on  page  63  of  tb«  Rritish 
Case. 

-  Brit.  App.,  vol.  i,  p.  SO.  *  Brit.  App.,  voL  1,  p.  23. 

nbid.  >  Ibid.,  p.  34. 
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more  iwnerful ;  and  therefore,  on  either  view  of  the  case,  I  advise  His 
Exceliency  to  withhold  his  sanction  ft-om  the  course  of  action  sug- 
gested." ' 

On  the  receipt  of  a  copy  of  this  opinion,  Commander  Hlckley  aban- 
doned his  seiKure  of  the  vessel,  since  it  was  uot  sanctioned  by  the  Law 
Officers  of  the  Crown  at  Nassau,  and  as  he  was  told  by  His  Excellency 
that  he  did  not  "think  it  consistent  with  law  or  public  policy  that  she 
should  now  he  seized  on  the  hypothesis  that  she  is  clearing  out  for  the 
purpose  of  arming  herself  as  a  vessel  of  war  beyond  the  limits  of  the 
harbor.  We  have  done  our  duty  in  seeing  that  she  does  not  leave  the 
harbor  equipped  and  prepared  to  act  oftensively  against  one  of  two 
belligereut  nations,  with  each  of  whom  Great  Britain  is  at  i>eace." ' 

On  the  17tb,  however,  notwithstanding  the  strong  opinion  of  the  Law 
Officer  of  the  Grown  who  discharged  the  duties  of  Queen*s  Advocate  and 
Attorney  General  of  the  Colony,  the  Governor  yielded  to  the  conviction 
nf  Goinmauder  Hickley  and  his  ofllcers  that  she  was  a  vessel  of  war  that 
could  be  eqnipped  in  "  twenty-four  hours  lor  battle,"  and  consented  to 
her  seizure,  as  the  "  equipment  of  the  Oreto,  the  object  of  her  voyage 
hither,  the  intent  of  her  voyage  hence,  the  nature  of  her  crew,  and  the 
purpose  of  their  enlistment,  are  all  the  fair  subjects  of  judicial  investi- 
gatiow."^  In  accordance  with  this  view  of  the  case  she  was  seized  and 
the  Governor  gave  "  the  necessary  instructions  to  proceed."* 

Under  these  instructions  the  Attorney  General  proceeded  against  her 
on  the  theory  of  his  opinions,  so  often  reiterated,  that  she  could  only  be 
held  for  acts  of  equipment  and  fitting  out  actually  occurring  within  the 
jarisdietion  of  the  port  of  Nassau. 

The  vessel  had  arrived  at  Nassau  on  the  28th  of  April,  six  weeks  he- 
fore  her  final  seizure.  From  the  first  she  was  an  object  of  .,i„,,,  „,  ,k, 
suspicion  and  comment.  Commander  JIcKillop  reiwrted  '""■'"■ 
lier  arrival  and  his  suspicions  to  the  Admiralty  in  London,  under  date 
of  the  30th  of  April.  His  report  was  received  in  London,  so  that  it  was 
commnnicated  to  the  Foreign  OfBce,  on  the  10th  of  June.'  Not  a  word 
went  from  any  other  officer  at  the  Colony  to  the  Home  Government  until 
the  21st  of  June,  when  Governor  Bayley  reported  the  seizure  and  all 
that  preceded"  it,  including  the  opinions  of  the  Attorney  General.  This 
was  communicated  to  the  Foreign  Ofilce  at  London,  on  the  31st  ot 
Jnly.« 

It  was  submitted  to  the  Law  Officers  of  the  Crown,  and  they  on  the 
12th  of  August  reported  :  "  We  think  that  the  facts  warranted  the 
seizure,  but  we  must  add  that  it  is  very  important  that,  on  the  trial, 
evidence  should  be  adduced  of  what  occurred  at  Liverpool,  as  regards 
the  building  and  fitting  out  and  the  alleged  ownership  and  destination 
of  the  Oreto.'" 

The  Law  Officers  of  the  Colony  bad  no  communication  whatever  with 
the  Law  Ufficers  of  the  Home  Government.  But  on  the  28th  of  June, 
Heyliger,  the  Confederate  agent  at  Nassau,  advised  the  insurgent  Secre- 
tary of  War  that  "the  proceedings  instituted  for  her  release  are  now 
complete,  and  will  be  pushed  forward  vigorously.  Our  complaint  was 
filed  in  Court  this  morning,  and  the  libel  may  be  pnt  in  to-day  or  on  the 
30tb.     On  the  1st  July  our  Counsel  will  argue  on  the  law  points."' 

Anil  so  it  was  in  fact.    The  seizure  was  made  on  the  17th,  supported 
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by  tbe  affidavit  of  Gommander  Uickley  od  the  20tb;  au  affidavit  of 
claim  waa  filed  by  Captain  Dagnid  on  the  37th ;  the  libel  was  flied  by 
tbe  Attorney  Geueral  oii  the  1st  of  July ;  the  responsive  plea  of  tbe 
claimaut  ou  the  2l8t ; '  tlie  trial  commenced  on  the  lOtb — at  least  the 
first  witness  was  examined  then ;  tbe  last  witness  was  examined  on  the 
26th ;  the  arganient  was  made  on  the  30th,  nnd  the  decree  rendered  ou 
the  lid  of  August.' 

It  will  be  interesting  to  see  what  was  being  done  by  tbe  agents  of  the 
insurgents  while  these  proceedings  were  going  on.  Maffitt,  who  had 
been  assigned  by  Commander  Bnllock  to  the  command  of  the  Florida, 
(tben  called  tbe  Jtlanassas,)  arrived  in  Nassau  ou  the  0th  of  May,^  and 
on  tbe  22d  he  reported  to  the  insurgent  Secretary  of  the  Navy  that  he 
had  arrived  at  Nassau,  and  had  personally  assumed  command  "  of  tbe 
Manassas,  which  vessel  I  hope  to  have  ready  for  service  soon."  * 

On  the  26th  of  May  the  insurgent  Secretary  of  the  Navy  made  a  requi- 
sition iii)on  the  Treasury  for  $50,000,  to  be  sent  "  to  fit  out  and  equip 
the  Confederate  States  steamer  Manassas,  now  at  Nassau,"^  and  on  the 
next  day  (the  27th)  a  bill  was  ordered  drawn  for  that  amount,  "in  favov 
oE  Lieutenant  John  N.  Maflitt,  Confederate  States  Navy."' 

Heyliger  was  sai)eriu tending  the  afi'airs  of  tbe  insurgents  at  Nassau. 
and  shipping  regularly  his  cargoes  of  articles  contraband  of  war." 

Kassau  was  visited  Iiy  nnmeroiiK  parties,  alruoat  all  of  wbooi  were  more  or  less  iiiter- 
PHted  in  what  was  theu  consitlered  the  riuiag  fortunes  of  a  new  DHtioii.  Many  of  tlieui 
were  persons  of  eilncation  and  acituiniments,  wbich  gavo  tliein  rewl;  access  lo  the  be^t 
society  of  tlie  iiluce,  wliJle  iiiifiirtiiiiutuly,  on  tlie  other  band,  ive  liiul  but  fuw  Kurtbeni 

Tbe  island  of  Xew  Providence,  of  whicU  Xassaii  is  tlie  only  town,  is  a  barren  limi'- 
Ht«uo  rock,  pro<1nciug  only  some  coarw  Rtass,  a  fen'  stunted  trees,  a  few  pineappk» 
and  orangen,  and  a  great  maa;  Band-crab»  and  fiddlers.  Ucfore  tbe  war  it  was  tbi- 
i-endezi'ous  of  a  few  wreckers  and  flsbermen.  Commerce  it  bad  none,  except  sucb  an 
might  grow  out  of  tlie  sponge  tDido  and  tbe  shipment  of  green  turtle  and  coDcb  sheila. 
The  Anicricun  war,  which  has  hroiight  woe  and  wretcheilnees  to  so  many  of  our  Stntfii. 
was  tbo  wind  wbicb  blew  prosperity  to  Kassau.  It  bod  alretuly  put  no  tbe  nir  of  n 
commercial  city,  ita  Hue  barbar  being  thronged  witli  shipping,  and  its  warehouses, 
wharves,  and  iiunys  filled  to  repletion  with  merchatidise.  All  was  life,  bustle,  and  ac- 
tivity. Ships  were  constantly  arriving  and  depositing  their  cargoes,  audligbt-dmiiglil 
steamers.  Confederate  and  English,  were  as  constantly  reloading  these  cargoes  and  rnii- 
uing  them  into  the  ports  of  the  Confederate  States.^ 

Tbe  notorious  sympathies  of  tbe  Colony  and  the  su]iposed  sympathies  of  England 
with  tbe  Southern  Confederacy  have,  1  doubt  not,  led  the  Cuuaiil.and  may  leiid  theUiiv- 
erumeut  of  the  Unite<l  States,  to  imagine  that  the  Oreto  lias  all  along  received  a  col' 
lusive  a[id  dishoiieat  support  from  the  authorities  of  the  place.  Nothing  oould  be  fur- 
ther removed  from  the  trutli  thau  this  belief;  still  it  would  be  exceedingly  awkwanl 
were  tbe  reasoniiblcneasof  these  suspicions  to  be  tested  by  the  experience  of  any  vessel 
which  nrrivedeiinipped,  toact  on  the  Feileral  side,  and  expecting  to  find  her  aroisauil 

They  are  all  sonthern  sympathizers.  •  •  ■  Indeed,  this  seems  to  be  our 
principal  port  of  entry,  and  tbe  amount  of  money  we  thmiv  into  tbe  hands  of  the  Kiin- 
sauites  probably  ioflueuces  their  seutinionts  in  out  faror." 

On  the  8th  of  June  Captain  Scmmes  arrived  at  tbe  island  and  took 
rooms  at  tbe  hotel.  Heyliger  and  Lafitte,  agents  of  tbe  Insurgent  States 
at  Nassau,  gave  him  a  dinner,  at  which  about  forty  persons  were  pres- 

•Brit.  App.,  vol.  i,  pp. 61, 63,67, and  fi8.  ^Am.  App.,  vol.  vi,  p.  317. 

■'  Brit.  App.,  vol.  i,  p.  38 :  vol.  v,  p.  37.  '  Ibid.,  p.  936. 

'Ibid.  "  Ibid,  p.  arJT. 

'  Lett«ra  Heyliger '    "     ..■...«.      -..  .— 

■  Attvmey^iieDera 
Counter  Case,  vol,  i ,  ^ 

"Captain  Semmes'adesoTiptioa  of  Nassan  in  bis  "Adventures  Afloat,"  Am.  App.,  vol. 
vi,  p.487, 

'"Governor  Bailey  to  the  Dukeof  Kewcaetle,  .InneSl,  1868,  Brit.  App.,  vol.  i,  p.  14. 

"  .lonmal  fonnd  on  board  the  Florida,  Am.  App.,  vol.  vi,  p.  335. 
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eut.    The  saaie  geutlemeu  also  gave  a  dinner  to  Captain  Maffitt  wbile 
he  was  there,  which  was  attended  by  the  same  number  of  persons.' 

During  the  exiHtence  of  the  blockade  of  the  Southern  ports  of  America,  venseU  leaving 
the  port  of  Naaeau,  with  tiie  intectrion  of  endeavoring  to  niu  their  oargoea  into  the 
blockaded  ports,  almoat  iavariably  cleared  for  St.  Jobn's,  Nen  BmnBwick,  and  many 
i)f  them  took  in  their  outward  cEirgoea  at  tUo  ancboragea  a<1JBoent  to  the  harbor  of 
NassaQ.'  Adder!;  &  Co.,  the  most  influential  aercaDtile  establishmeat  in  Naaaau,' 
were  receiving  fheir  two  and  one-half  per  cent,  commission  for  traaBahipment ;  a  moat 
viorbitaDt  demand,  but  one  in  unison  with  the  usages  of  the  place,  and  sulimitted  to 
IB  coDAideration  of  retaining  their  interest,' 

It  is  known  that  this  trade  of  bloobade-mnning  has  been  a  niost  profitable  trade ; 
that  icreat  fortunes  have  been  made  by  many  persons  in  carrying  it  on,  and  that  Kas- 
tan  and  iMOie  other  places  have  swarmed  with  vessels  which  have  never  previously 
been  seen  in  those  ports.' 

Id  the  midst  of  sncb  Barroandiugn,  and  with  such  a  prosecutor,  the 
ca8eoftheOretowastried,and  resulted  inadecreeagaiust  t  i  oj  i« 
Her  Majesty;  and  the  United  States  now  repeat  what  they  vii'*™-™  '■■. 
said  in  their  Case :  "  If  it  had  been  predetermined  that  the  fK^A^S^T.^;! 
Oreto  should  be  released,  the  steps  could  uot  have  been  ■""■'■'-»|' 
better  directed  for  that  purpose."  Adderly  &  Co.  were  at  the  outset  in- 
formed what  they  must  refrain  from  doing  to  avoid  a  conviction  under 
the  law  as  the  Attorney  General  constrned  it,  and  they  followed  this  ad- 
vice, as  it  would  seem,  faithfully.  The  Attorney  General  commenced 
and  prosecuted  the  case  upon  his  construction  of  the  law,  which  Her 
-Majesty's  Government  admits  was  erroneous.  lie  made  no  claim  before 
the  judge  for  a  different  construction,  and  tbejudge  proceeded  with  that 
Ifoint  admitted  against  the  Government.  The  United  States  believe,  as 
did  His  Excellency,  Governor  Bayley,  that  it  would  have  been  found 
to  be  exceedingly  awkward  to  Her  Majesty's  Government  if  the  reason- 
ableness of  their  suspicions  had  been  tested  at  that  time  by  the  exiieri- 
euce  of  a  United  States  vessel  arriving  at  that  port  expecting  to  find  its 
arms  and  ammunition  there. 

As  soon  as  the  release  was  ordered,  that  "energetic  officer,"  Captain 
-Maffitt,  and  bis  lieutenant,  Stribling,  "threw  themselves"  on  board  of 
the  vessel.^  Oo  the  evening  of  her  release,  solomon,  a  shipping-master 
at  that  port,  at  the  request  of  Maffitt,  commenced  engaging  men  for  her 
at  bis  shipping-office-  By  Friday  morning  he  had  sent  on  boanl  sixty- 
lire  meu,  but  in  the  mean  time  the  vessel  liad  gone  outside,^  under  a 
clearance  in  ballast  for  St.  John's,  New  Brunswick,  obtained  at  the  Cus- 
tom House." 

On  the  6th  of  August  Lafltte,  an  insurgent  agent,  purchased  the 
schooner  Prince  Alfred  in  the  name  of  A.  J.  Adderly,  one  of  the  firm  of 
Adderly  &  Co.*  On  the  7th,  Adderly  &  Co.  loaded  her  from  the  public 
warehouse,  with  the  cargo  warehoused  for  them  from  the  Bahama  on 
the  2t1  of  June,  and  with  shot,  shells,  and  stores  warehoused  at  different 
times  from  other  vessels.  She  was  cleared  outward  on  the  same  day  for 
St.  John's." 

The  Oreto  went  outside  and  steamed  up  and  down  the  coast  trying 
het  inachinery.    Her  Majesty's  ship  of  war,  the  Peterel,  was    in„.„„„,  .r  th. 
at  aacfaor  outside  the  bar,  and  while  there  a  boat  from  the  """^ 
Oreto,  with  "a  man  who  stated  be  was  the  master  in  command  of  the 


'  Am.  App.,  vol.  vi,  pp.  317,  487. 

'  Att.-Oen.  Anderson,  Sept.  1, 1B71,  Brit.  App.,  vol.  i,  p.53. 

'  Heylifter  to  Benjamin,  Am.  App.,  vol.  vi,j>.  66.  *  Ibid. 

'  Lord  Knssell  in  the  House  of  Commons,  February  16, 1864,  Am.  App.,  vol.  v,  p.  .'V2e. 

'Am.  App.,  vol.  vi,  p.  489.  'Am.  App.,  vol.  vi,  p.  311. 

■Brit.  App.,  vol.  i,p.  56.  '  Kirkpatrick  to  Seward,  Am.  App.,  vol.  vi,  p.  337. 

">  Am,  App.,  vol.  vi,  pp.  325,  IBS. 
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Oreto,"  came  alongside ;  "  said  he  was  very  sfaort-haaded,  and  wanted 
to  anchor  for  about  two  hours  to  adjust  hia  machinery,  but  if  he  anch- 
ored outside  he  bad  not  snfflcient  crew  to  weigh  his  anchor,  and  begged 
Ifthe  captain  of  the  Peterel]  would  assist  him  by  lending  him  men.'" 
The  men  were  refused,  but  he  was  told  "  he  miglit  hold  on  astern  of  the 
Peterel,"  and  a  line  was  given  him  for  that  purpose.'  The  same  night 
about  one  o'clock  the  Prince  Alfred  came  out  from  Hassan  while  the 
Orcto  was  fastened  astern  of  the  Peterel.  When  she  got  outaide  of  the 
bar,  a  light  was  Rtruck  on  board ;  the  Oreto  let  go  the  hawser  of  tbe 
Peterel,  stood  to  the  northward  for  a  while,  and  then  rounded  to  and 
took  the  Prince  Alfred  in  tow.*  The  two  vessels  then  proceeded,  the 
Prince  Alfred  being  in  tow,  to  Green  Cay,  about  sixty  miles  from  Nas- 
sau, and  there  the  guus,  ammanition,  and  stores  were  transferred  from 
the  Prince  Alfred  to  the  Oreto,  about  a  week  being  occupied  iu  so 
doing.^ 

It  is  said  on  page  78  of  the  British  Counter  Case  that  Her  M^esty's 
Government  has  no  means  either  of  verifying  or  disproving  the  truth  of 
tbe  statement  in  the  Case  of  the  United  States  as  to  the  arming  of  the 
Florida.  On  page  67  of  the  British  Case,  however,  it  is  said  that  Her 
Majesty's  Government  "has  been  informed  and  believes  that  she  was  sub- 
sequently armed  for  war  by  a  Captain  Maffitt ;  •  "  that  she  was  then 
commissioned  ;  •  •  and  that  after  keeping  the  sea  for  a  few  days,  she 
put  in  at  the  port  of  Cardenas,  in  Cuba,  where  (or  at  Havana)  she  re- 
mained for  nearly  a  month.  On  the  4th  September  the  vessel  arrived 
at  and  entered  the  port  of  Mobile."  The  precise  point  at  which  she 
took  on  her  armament  is  not  important.  It  is  sufficient  for  all  the  pur- 
poses of  the  United  States  that  she  was  armed  within  a  short  time  after 
she  left  Nassau.  It  appears  from  the  admissions  in  the  British  Case, 
that  she  entered  the  port  of  Mobile  within  a  month  after  leaving  Nassau ; 
that  she  remained  at  Cardenas  or  Havana  about  a  month  before  she 
went  to  Mobile,  and  that  she  was  armed  and  commissioned  before  she 
reached  Cardenas.  These  admissions  establish,  therefore,  the  important 
fact  of  arming  shortly  after  leaxing  Nassau.  But  the  United  States 
submit  that  the  proof  presented  by  them  establishes  the  farther  fact  that 
she  was  armed  at  Green  Cay,  in  the  manner  and  under  the  circum- 
stances they  have  alleged.  This  proof  will  be  found  in  vol.  vi  of  the 
American  Appendix,  pages  306  to  321. 

The  Oreto,  with  her  guns  all  mounted,  at  8  a.  m.  of  the  17tli,  parted 
from  the  Prince  Alfred,  hoisted  the  flag  of  the  insurgents,  and  started 
upon  her  cruise  under  the  name  of  tbe  Florida.*  She  proceeded  to 
Cardenas,  a  port  under  the  jurisdiction  of  Her  Majesty  the  Queen  of 
_  ^  ^  Spain,  and  there  attempted  to  ship  a  crew,  but  "  the  matter 

*'  '  '"""  was  brought  to  the  notice  of  the  Government,"  and  an  oflBccr 

sent  to  the  commander  of  the  Florida  "  with  a  copy  of  the  proclamation 
of  tbe  Queen  of  Spain  and  a  notification  to  him  that  the  Florida  bad 
become  liable  to  seizure"  The  commander  then  "  repudiated  the  trans- 
action, and  te  avoid  difficulty  with  the  Government,"  paid  the  passage 
of  twenty  men  to  and  from  Havana,  and  returned  the  men  to  Havana. 
This  was  upon  the  3Ist  of  August.' 

She  then  sailed  for  Mobile  and  ran  into  the  port  through  tbe  blockade 

on  the  4th  of  September  "  wearing  the  English  red  ensign 

A<  Ho^i^  ^^^  pennant,"*  and  painted  like  a  British  vessel  of  war.    A 

'Letterof  Wataoii  to  Adtnlriilty,  Brit.  App.,  Ccinnt«T  Cnae,  vol.  v,  p.  Til. 

■AlHilavitaofSolomonniidLee,  Am.  App.,vol.vi,  pp.  312,321. 

'  Brit.  Conuter  Cise,  p.  7B ;  Am.  App.,  vol.  vi,  p.  32S. 

'  Am.  App.,  vol.  vi,  pp.  308,  388.  *  Ibid,  vonohor  No. «,  p.  331. 

•  Brit.  App.,  vol.  i,  p.  7*.  I 
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eommaDder  in  Her  Majesty's  Navy  sood  aft«r  the  occurrence  said,  *'  bad 
Iniet  the  Oreto  at  sea,  armed  and  having  a  pennant,  I  should  have 
takeo  her  for  one  of  our  ships." ' 

9he  remained  at  Mobile  until  the  15th  of  January,  and  then  ran  the 
blockade  outwards.  Stopping  at  Havana  on  the  way  for  „»..„„,,„„,, 
forty-eight  hours,  she  arrived  again  at  Nassau  early  iu  the  i^i™jp^.'VJ 
inoroiog,  about  daybreak,  of  the  25th.'  She  steamed  in  over  •"■"•'"•"<• 
tlie  bar  without  a  pilot  and  cast  anchor  without  permission  of  the  gov- 
ernor. On  his  attention  being  called  to  the  proclamation  which  required 
permission  before  coming  to  anchor,  Captaiu  MalStt "  expresseid  his 
regret  for  having  unwittingly  violated  the  regulations  of  the  port,",  and 
wus  taken  on  shore  by  the  adjutant  of  the  fort  in  the  Government  boat 
Co  raake  his  explanations  to  the  Governor.^ 

He  called  at  the  Government  House  between  eight  and  nine  o'clock,. 
HDil  not  seeing  the  Governor,  addressed  him  a  note  as  follows :  "As  this 
i-easel  is  in  distress  for  want  of  coal,  I  very  respectfully  request  permis- 
sion to  ancbor  in  the  harbor  for  the  purpose  of  obtaining  the  same."* 
Permission  was  given  and  she  "  took  on  board  coal  and  provisions  to 
last  us  for  several  months."'  Her  bunkers  were  filled  with  coal,  and  some 
placed  on  deck  and  in  every  place  that  could  hold  it.  The  coal  was 
taken  from  wharves  and  vessels  lying  in  the  harbor.  The  money  for 
roaliug  her  was  paid  from  Mr.  Henry  Adderly's  store.^  She  remained  in 
tlie  harbor  until  afternoon  of  the  27th,  and  at  sunset  was  outside  of  the 
bar,  opposite  the  entrance  of  the  harbor,  "  within  a  mile  of  the  light- 
bouse,  running  np  and  down  under  slow  steam,  with  just  steerage-way 
on  her,  apparently  waiting  for  something."  ~  Eleven  men  were  obtained 
Ehere  and  shipped.  Adderly  &  Co.  paid  the  account  for  shipping  the 
men,  which  was  signed  by  Captaiu  Mafiltt.' 

She  arrived  at  Barbados,  also  within  the  jnris<liction  of  Her  Majesty's 
(iovemment,  on  the  24th  of  February,  aud  applied,  in  con-  ^,  u.,«,i„  r»i. 
sequence  of  her  having  met  with  severe  weather,  to  be  ™^  ^'."^ii  ^ 
itUowed  to  ship  some  coal  and  some  luml)er  for  repairs."  '""' 
Her  commander  assured  the  Governor  "he  was  boaml  for  distant 
waters."' 

Under  these  circumstances  she  was  permitted  to  take  in  ninety  tons 
of  coal.  On  going  into  Barbados  the  bark  Barah  A.  Nickels  ran  iu 
before  to  avoid  capture.  The  Consul  of  i,he  United  States,  after  the  ar- 
rival of  the  Florida,  requested  that  she  might  be  detained  until  5  p.m. 
of  the  25th,  iu  order  to  give  the  bark  her  start  of  twenty-four  hours. 
Ibis  was  granted.'" 

On  the  8th  of  May  she  arrived  at  Pernambuco.    A  representation  w;is 
luade  that  her  machinery  was  out  of  order,  and  that  it  would 
not  be  possible  to  proceed  with  safety  iu  less  than  three  or      *'  '""""■"■' 
four  clays.    Permission  to  reuiain  and  repair  was  granted,  and  she  sailed 
it  2  p.  m.  of  the  12th.  " 

From  there  she  went  to  Bermuda,  where  she  arrived  on  the  loth  ol 
■'uly,  and  where  salutes  were  exchanged  with  the  fort.  "  This 
i^  the  first  salute  which  the  Sag  of  tlie  Coufetlerate  States  ii''«r''™fri 
has  ever  received  iu  a  foreign  port,  and  consequently  we  ""^ 
tiwellers  iu  the  little  island  of  Bermuda  think  very  proudly  of  it. '  '- 

'  Am.  App.,  viil.  vi,  p.  XtS.  '  AOdavit  of  Jackson,  iliiJ. 

-I)ril.App.,  vol.  i,  p.  79.  "Affidavit  of  SciloinoN,  ibid.,  p.  aw. 

'  Ibid.,  p.  60.  '  Brit.  App.,  vol,  i,  p.  91. 
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Captaia  Maffltt  "stated  that  hetiai.1  been  at  soa  seveuty  days,  witb 
the  exception  of  two  viaits  to  Havaua  and  Barbados,  each  of  which  oc- 
cupied less  than  twenty -four  boars,  and  a  visit  of  sUorter  dnration  to  n 
port  In  the  Brazils ;  tbat  be  was  last  from  the  immediate  neigbborbood 
of  New  York,  within  sixty  miles  of  whicb  be  had  beeb  harassing  the 
United  States  commerce ;  that  he  was  in  want  of  repairs  to  the  hull  and 
machinery  of  his  ship,  and  a  small  supply  of  coal.^  ' 

Applications  were  made  for  leave  to  purchase  coal  from  and  repair  at 
the  Government  dock-yard,  whicb  were  refnsed.  She  was  permitted, 
however,  to  remain  in  port  until  the  25th,  when  her  repairs  were  com- 
pleted,^ and  she  took  in  "a  full  supply  of  best  Oanlifi'  coal  brought 
here*  from  Halifax  by  steamer  Harriet  Pinkuey."  ^  This  vessel  was 
one  of  the  insurgent  "  transports."*  The  couduct  of  the  Governor  was 
approved  by  the  Government  September  16.' 

The  Florida  arrived  at  Brest,  France,  on  the  23d  of  August,  "  in 
A,B^,.,^i.,.  order  that  her  engines  and  copper  sheathing  might  be  re- 
"wliflil."™.;  paired.""  She  remained  until  the  9th  of  February,  1864.' 
"°°'-  Captain  Mnffitt,  on  the  3d  of  September,  Rent  to  Captain 

Bullock,  "  Confederate  States  Kavy,  Liverpool,"  a  list  of  men  discharged 
&om  her  with  their  accounts  and  discharges.  Many  of  them  asked  for 
"transportation,  and  others  for  reference  to  yon  [Bullock]  or  to  a  Confed- 
erate agent.™  These  men  went  to  Liverpool,  and  were  paid  off  in  Octo- 
ber, X8(i3.9 

At  Brest,  Captain  Maffitt  left  the  ship  and  Captain  Barney  took  com- 
mand. On  the  22d  of  September,  Frazer,  Trenholm  &  Co.  and  J.  1£. 
Armstrong  wrote  from  Liverpool  to  the  new  Captain  as  follows : 

We  beg  to  ackDOwledRe  tbe  receipt  of  your  favor  of  the  18th  inatant,  the  cDnt«utB  or 
^hicb  we  liave  noted,  nud  wilt  bnve  our  best  aCtentioa.  We  are  iDfonned  by  Mewis. 
Fawcett,  Preston  &.  Co.,  the  builders  of  Ibe  onginea  of  tbe  Florida,  that  tbe  apare 
niscbioery  to  which  you  refer  was  seat  to  Uikvie  some  time  ago,  and  is  now  lying  tbere 
subject  to  an  order  for  delivery,  wbicb  tbey  have  given  to  Captain  finllock.  We  are 
aUo  informed  by  the  same  parties  that  they  sent  a  blower,  but  they  believe  it  Is  not 
tbe  sort  required,  and  tbey  are  now  endeavoring  to  procure  a  more  suitable  one.  As 
regards  tbe  engineers,  we  must  await  Captain  Bullock's  return  to  kuow  who  the  men 
are.  We  have  requested  Messrs.  Fawcett,  Preston  &.  Co.  t^  engage  two  or  three  good, 
steady  flretueti;  and  aHBOonngCaptun  Bullocb  arrives  (on  the  24th)  we  will  endeavor 
to  have  eDgiDeera,Gremen,  and  machinery  sent  to  yon,  and  by  the  route  yoa  suggest." '" 

The  same  parties  were  in  firequent  correspondence  with  the  paymaster 
of  the  vessel  at  Brest  in  resi>ect  to  her  finances."  A  full  crew  was  sent 
to  her  fh>m  London  and  Liverpool  in  January,  and  "two  steel Blakely 
rifled-guns  with  steel-pointed  elongated  shot  to  fit  them."''  She  saileil 
from  Brest  under  the  command  of  Captain  Morris. 

On  the  26tb  of  April  she  was  at  Martinique  for  coal  and  provisions. 
Aiii.r,n  f  *^°  *^^  ^**'^^  of  May  she  stopped  at  Bermuda  to  land  a  sick 
'"'"""'  officer  and  to  obtain  news."  On  the  18th  of  June  she  ap- 
peared at  that  port  again,  when  she  asked  permission  to  take  in  coal 
and  effect  some  repairs."  Permission  was  given  her  to  remain  five  days 
after  the  21st.  She  quitted  the  harbor  on  the  27th,  but  remained  cruising 
about  the  island  until  the  5th  of  July,  when  she  was  seen  from  the  land." 

'Gov.  Oi4.  to  Duke  of  Newcastle,  Brit.  App.,  vol.  i,  p.  106. 

°Brit.  Case,  p.ti»;  App.,  vol.  i,  p.  111. 

'Am.  App.,  vol.  vi,  p.34T:  Brit.  Case, p.  TO;  App.,  vol.  i.  p.  Ill* 

'  Am.  App.,  vol.  i,  p.  732.  '"  Am.  App.,  vol.  vi,  p.  :ir.a. 

"Brit.  App.,  vol,  i,  p.  111.  "  Ibid.,  p.  ;i.'>4. 

"  Brit.  Case,  p.  TO.  "  Ibid.,  p.  :t5:t. 

'  Ibid.,  p. 73.  "  Brit.  App.,  vol.  i,  ii.  13A 

■Am.  App.,  vol.  ri,  p.  349.  "  Ibid. 

♦llrit.  App.,  vol.  i,  vp- HP.  IS-J.        '"Ilml..  p.  l:(:l;  Am.  App.,  vol.  vi,  p.  356. 
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Wbile  tliere,  ou  tbe  27tli  of  June,  135  tons  of  coal  were  paid  for  by  G. 
r.  Black,  who  was  temporarily  acting  as  the  ageot  for  the  "  Confederate 
Statas." ' 

A  draft  for  £8,500  sterling  on  Gaptaiu  Bullock  was  discoauteil  by  this 
same  agent,  and  money  to  the  amount  of  more  than  jCCOO  esiwoded 
for  repairs  and  supplies.' 

From  Bermuda  she  went  to  Bahia  where  she  ended  ber 
eniise  in  tbe  month  of  October. 

It  will  thus  be  seen,  that  the  first  port  which  wiis  visited  by  the  Flori- 
ih  after  her  escape  from  Nassau  was  under  the  jurisdiction  of  the 
^rernment  of  Spain.  At  this  port  she  escaped  seizare  fora  violation 
of  the  sovereignty  by  "repudiating"  the  act. 

After  leaving  Mobile  she  touched  at  Havana,  but  does  not  appear  to 
bare  taken  in  coal  or  supplies.  Then  she  went  to  yassaa,  then  to  Bar- 
bados, tben  to  Pernambuco,  then  to  Bermuda,  then  to  Brest,  within 
reach  of  her  base  of  supplies  at  Liverpool ;  then  to  Martini«]ue,  then  to 
Bermuda,  and  then  to  Babia.  After  leaving  Mobile,  she  visited  once 
the  ports  of  Spain,  twice  those  of  France,  twice  those  of  Brazil,  and  four 
times  those  of  Great  Britaiu. 

During  ber  cruise  she  commissioned  at  difTercut  times  three  tenders, 
llie  Clarence,  the  Tacony,  and  tlie  Archer.    For  their  acts 
.'<be  is  liable  as  for  her  own.    She  was  the  principal,  and  »""-'•■■■ 

their  acts  were  her  acts. 


■  Am.  App.,  vol.  vi,  p.  359 ;  Acting  Governor  Honroo  to  Mr.  Cnnlirell,  British  App., 
"I  i.  p.  1X1. 
Aui.  App..  vol,  vi,  p.  358,  tl  ttq. 
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As  to  this  vessel,  Her  Majesty's  Goveriimeiitadmits,  "that  at  the  time 
when  she  sailed  from  England  in  July,  1862,  she  was,  as 
..ta^.*™'";  ""  regards  the  general  character  of  her  constroctiou,  speciall.v 
■"'  """"''  adapted  for  warlike  umb;  that  the  adaptation  had  been 
effected  within  British  jnrisdiction;'"  and  that  "the  general  coustruc' 
tion  of  the  vessel  wa»  such  as  to  make  it  apparent  that  she  was  intend- 
ed for  war  and  not  for  commerce."* 

The  drawings  found  among  the  archives  of  the  insurgents  signed  h.y 
the  Messrs.  Laird,  as  early  as  the  9th  October,  1S61,  copies  of  whicli 
are  part  of  the  documents  and  evidence  filed  by  the  0nited  States  with 
their  Counter  Case,  show  conclusively  that  she  never  was  iutendeil 
for  anything  else  than  a  vessel  of  war. 

It  is  also  admitted  in  the  British  Counter  Case  that  "  the  question  tor 
Th-i.,«i.uiii^b-  the  arbitrators  is,  whether  the  British  Government  had, 
dn.j^  according  to  the  fair  and  just  sense  of  those  words,  reason- 

able ^rrounds  to  believe  that  she  was  intended  to  carry  on  war  against 
the  United  States ;  and  having  it,  failed  to  use  such  diligence  as  any 
international  obligation  required  to  prevent  her  departure  from  Great 
BritaiD,  or  to  prevent  her  equipment  within  its  jurisdiction."  ^ 

The  United  States  will  now  proceed  to  consider  the  facts  necessary 
to  a  decision  of  that  question,  and  for  that  purpose  will  use  almost  e\- 
cusively  the  evidence  presented  to  the  Tribunal  by  Her  Majesty's  Gov- 
ernment. 

As  has  been  seen,  the  Florida  sailed  from  Liverpool,  without  any 
attempt  at  her  detention  by  the  Government,  on  the  22d  of  March,  1862. 
The  attention  of  Earl  Bussell  had  been  called  to  her  by  Mr.  Adam» 
more  than  a  month  previous  to  her  departure,  and  in  so  doing  he  de- 
clared that  his  opinion  as  to  her  destination  for  war  against  the  United 
States  was  based  upon  the  "evidence  furnished  in  the  names  of  the 
persons  stated  to  be  concerned  in  her  construction  and  outfit"  These 
persons  named  were  Fawcett,  Preston  &  Co.,  and  Frazer,  Trenholni  & 
Co.  As  late  as  the  0th  of  May,  the  Foreign  Office  appears  to  have  been 
in  correspondence  with  the  officers  of  the  Treasury  in  respect  to  her 
escape.*  She  arrived  at  Nassau  on  the  28th  of  April,  and  her  arri\'al  at 
that  port  became  known  in  Liverpool  and  was  announced  in  the  Liver- 
pool Journal  of  Commerce  on  the  27th  of  May.^  It  must  have  beeu 
apparent,  at  that  time,  to  the  officers  of  the  customs  at  Liven>ool,  thiit 
she  had  not  been  intended  for  the  Italian  Government,  but  for  the  in- 
surgents, and  that  any  pretense  of  Italian  destination  was  false. 

Under  these  circnmstances,  on  the  33d  of  June,  Mr.  Adams,  in  a  nott- 
•to  Earl  Kussell,  said : 

Some  timu  aiiive,  it  may  be  recollected  li;  your  LonlBhip,  tbat  I  felt  it  iny  (liit>'  t" 

'  Brit.  CoDDler  Case,  p.  60. 

<Brit.Ca8R,  p.  118. 

^  Brit.  CoiiDler  Case,  p.  80. 

■  Brit.  App.,  vol.  i,  p.  U. 

^Diulley  to  SowanI,  Aui.  App.,  vol.  vi,  p.  2*1.  ' 
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Notwithatanding  the  etatentents  retaniedJTom  the  authorities  of  that  indFUianar,  juh 
place,  with  which  jour  Jjordship  favored  me  in  reply,  touching  a  ilif-  =."" 
ferent  de«tination  of  that  vessol,  I  have  the  etroDgest  reaaoa  for  believinf;  that  that 
*M*el  went  dii«atly  to  Naeean,  and  that  sh«  had  been  there  engaged  ia  oompleting  her 
anotunent,  provisioning,  and  crew  for  the  object  first  indicated  by  me. 
I  am  now  under  the  painful  necessity  of  apprising  your  Lunlship,  that  a  new  and 
■e  powerful  war-stearaer  is  nearly  r     '     "  "  "  "  ' 


y  ready  for  departure  from  the  port  of  Liver- 
pool  on  the  aauio  errand.  This  Tewwl  baa  been  hnilt  and  laiinclied  from  the  dock-yoid 
of  persons,  one  of  whom  iH  now  Bitting  as  a  member  of  the  Honse  uf  Commons,  and  is 
fitting  oat  for  the  especial  and  manifest  objeot  of  carrying  on  hoBtilitiea  by  sea.  •  •  • 
The  parties  engaged  in  the  enterprise  are   persons  well  known  at  Liven>ool  t 

lor  yonr  consideration,  a  letter  acldrssaed  to  me  by  the  Consul  uf  the  United  Stales  at 


loe  parties  engaged  in  the  enterprise  are  persons  well  known  at  Liven>ool  to  be 
acents  and  officers  of  the  insuruents  in  the  United  States,  the  natnre  and  eitant  of 
wbose  labors  are  well  explained  in  the  copy  uf  an  intercepted  letter  of  one  of  them. 


.1  explained  in  the  copy  uf  an  intercepted  letter  of  o 
»iivuu  irum  my  Government  some  days  ^o,  and  which  I  had  t 
r  Lordship's  hands  on  Thursday  last.    I  now  ask  permission  to  traDStuit, 


Liverpool  in  conflrmation  of  the  statements  here  submitted,  and  to  solicit  such  avtion 
as  may  tend  either  to  stop  the  projected  expedition  or  to  establish  the  fact  that  its 
purpose  ia  not  inimical  to  the  psople  of  the  United  States.' 

The  iatercepteil  letter  referred  to  was  from  Caleb  Huse,  "  Captain  of 
Artillery,"  to  Major  J.  Gorgas,  "  Confederate  States  Artillery,  War 
Department."  It  is  said  in  the  Case  presented  by  Her  Majesty's  Gov- 
emment,'  that  the  copy  of  the  intercepted  letter  referred  to  "  was  a 
paper  pnrporting  to  be  a  copy  of  a  letter  or  report  from  a.  Confederate 
officer  of  artillery,  addressed  to  some  person  unknown,"  and  what  pnr- 
imrtB  to  be  a  copy  of  the  letter  itself  is  printed  in  British  Appendix, 
vol.  i,  p.  178,  without  the  name  of  the  party  to  whom  it  was  addressed. 
The  same  letter  is  printed  by  the  United  States  in  their  Appendtx,  vol. 
i,  p.  538,  where  the  name  of  the  person  to  whom  it  was  addressed 
appears.  It  was  transmitted  by  Mr.  Seward  to  Mr.  Adams  with  a  dis- 
patch under  date  of  June  2,  in  which  he  says :  ^ 

There  has  jnst  now  fallen  into  our  hands  a  very  extraordinary  document,  being  a 
report  made  by  Caleb  Hnse,  who  calls  himxelf  a  captain  of  artillery,  and  who  ts  an 
ueat  of  the  insorgeuts  in  Europe,  to  the  chief  of  the  artillery  of  the  War  Department 
of  the  insurgents. 

The  letter  was  "  placed  in  the  hands"  of  Earl  Russell  by  Mr.  Adams 
on  the  Thursday  which  preceded  the  23d  of  June,'  and  inasmuch  as  the 
dispatch  of  Mr.  Seward  transmitting  it  stated  in  terms  to  whom  it  was 
addressed,  there  can  scarcely  be  a  doubt  that  if  the  copy  omitted  his 
name,  the  proper  explanation  was  made  by  Mr.  Adams  at  the  time.  So 
^at  it  is  hardly  to  be  supposed  that  the  party  addressed  waa  unknown 
to  Earl  Bnssell  at  the  time  he  received  Mr.  Adams's  letter  of  the  23d  of 
Jane,  although  it  may  have  been  to  the  persons  who  prepared  the 
British  Case. 

The  letter  is  found  in  the  British  Appendix,  vol.  i,  p.  X78.  It  bears 
date  April  1,  18G2,  at  Liverpool,  a  few  days  alter  the  sailing  of  the 
Oreto,  and  does,  as  is  stated  in  the  British  Case,'  relate  "  to  purchases 
of  military  supplies  for  the  Confederate  army  and  to  vessels  employed 
in  blockade-running."  It  also  states  that  "  Messrs.  Frazer,  Trenholm 
&  Co.,  of  this  city,  placed  at  my  disposal  a  fine  ship,  the  Bahama,  which 
I  supposed  would  take  all  the  batteries."  This  is  the  same  vessel  . 
which,  as  has  been  seen,  took  out  the  armament  of  the  Ureto,  and  which 
afterward  took  out  that  of  the  Alabama. 

In  the  letter  of  the  consul  of  the  United  States  at  Liverpool,  trans- 

I  British  Case,  p.  81.  'Bnt.  Case.p.    61. 

'Page  ttl.  "I'ageeL 

'Am,  App.,  vol.  i,  p.S3T. 
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mitted  by  Mt.  Ailams  to  Earl  Bussell,  od  the  23(1,  it  was  said:  "The 
evidence  I  bave  is  eutirely  conclusive  to  Diy  mind.  1  do  not  think. there 
is  the  least  room  for  doubt  about  it.  •  •  •  The  strictest  watch  is 
kept  over  this  vessel ;  no  person  except  those  immediately  engaged 
upon  her  is  admitted  into  the  yard.  On  the  occasion  of  the  trial-trip, 
made  last  Thursday  week,  no  one  was  admitted  without  a  pass,  and 
these  passes  were  issued  to  but  few  persons,  and  those  who  are  known 
here  as  active  secessionists  engaged  in  sending  aid  aud  rehef  to  the 
rebels."  He  also  stated  that  "  the  foreman  in  Messrs.  Laird's  yard  saya 
she  is  the  sister  to  the  gun-boat  Oreto,  and  has  been  built  for  the  same 
parties  and  for  the  same  pnrpose ;  when  pressed  for  a  further  explana- 
tion, he  stated  that  she  was  to  be  a  privateer  for  the  Southern  Govern- 
ment iu  the  United  States."  And  the  Consul  further  stated  that  cer- 
tain officers  from  the  8unit«r,  whose  names  he  gave,  had  said  the  vessel 
was  being  bnilt  for  the  Confederate  States.' 

This  letter  of  Mr.  Adams  with  that  of  the  Consul,  was  referred  by  Karl 
RriinM  i»  u-  Russell  to  the  Law-Offlcers  of  the  Orowu  aud  to  theLonlK 
<ji«™«iL,c™.».  Commissioners  of  the  Treasury,  on  the  25th  of  June,  of 
'  which  Mr.  Adams  was  duly  advised.^ 

On  the  30th  June  the Law-Officers  reported  toEarlKnssell  that  "the 
report  of  the  United  States  Consul  at  Liverpool,    •    •    • 

u.ici.coniK.n.1.  ^ggj(jgg  suggesting  other  grounds  of  reasonable  suspicion, 
contains  direct  assertion  that  the  foreman  of  Messrs.  Laird,  the  builders, 
has  stated  that  this  vessel  is  intended  as  a  privateer  for  the  8e^^■ice  of 
the  government  of  the  Southern  States ;  and,  if  the  character  of  the 
vessel  and  of  her  etiuipment  be  such  as  the  same  report  describes  tbem 
to  be,  it  seems  evident  that  slie  must  be  intended  for  some  warUke  par- 
pose.  Under  these  circumstances,  we  think  that  proper  steps  ought  to 
be  taken,  under  the  direction  of  Her  Majesty's  Government,  by  the 
anthorities  of  the  customs  at  Liverpool,  to  ascertain  the  truth,  aud  that, 
if  sufficient  evidence  can  be  obtained  ta  justify  proceedings  under  the 
foreign- enlistment  act,  such  proceedings  should  be  taken  as  early  ai 
possible.  In  the  mean  time,  Mr.  Adams  ought,  we  think,  tA  be  informed 
that  Her  Mi^esty's  Government  are  proceeding  to  investigate  the  case; 
but  that  the  course  which  they  may  eventually  take  must  oecessarily 
depend  upon  the  nature  and  sufficiency  of  any  evidence  of  a  breach  of 
the  law  which  they  may  be  enabled  to  obtain;  and  that  it  will  be  de- 
sirable that  any  evidence  in  the  possession  of  the  United  States  Consul 
at  Liverpool  should  be  at  once  communicated  to  the  officers  of  Her 
M^esty's  costoms  at  that  port."' 

The  Lords  Commissioners  of  the  Treasury  sent  the  letter  of  Mr.  Adam», 
with  tfaatof  the  Consul,  to  the  Commissioners  of  Customs  on  the  2^th  of 
June.*  These  letters  were  forwarded  by  the  Commissioners  to  the  Col- 
lector of  Liverpool  previous  to  the  28th.*  But  before  that  time,  on  the 
20th,  and  before  the  letter  of  the  Consul  to  Mr.  Adams,  or  that  of  >Ir. 
Adams  to  Earl  Kassell,  the  Collector's  attention  had  been  called  to  the 
same  vessel  by  the  Consul  in  a  letter  tohim,^  in  which  was  detailed, 
with  more  particularity  than  in  the  letter  to  Mr.  Adams,  his  knowledge 
of  facts  and  bis  grounds  of  suspicion.  This  letter  the  Collector  inust 
have  had  when  he  received  the  communication  from  the  Commissioners. 

'Brit.  Caee,p.  81.  ■'Brit.  Caw,  p.  83. 
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On  the  23th  of  June  the  customs  surveyor  at  the  port  of  Liverpool 
reported  to  the  Collector  "that  the  vessel  to  which  these  rrnr-jionof-^i— 
papers  refer  has  not  escaped  the  notice  of  the  customs  ^••-'-•^^■•■■•^ 
officers,  but,  as  yet,  nothing  has  transpired  concerning  her  which  ap- 
1)e»%d  to  demand  a  special  report.  The  officers  have  at  all  times  free 
access  to  the  bnilding-yards  of  the  Messrs.  Laird,  at  Birkenhead,  where 
the  said  vessel  is  now  lying,  and  there  has  been  no  attempt  on  the  part 
of  her  bnilders  to  disguise,  what  is  most  apparent  to  all,  that  she  is  in- 
tended for  a  ship  of  war.  Agreeably  with  your  directions,  I  have  person- 
ally  inapected  her  and  &nd  that  she  is  rightly  described  in  the  commu- 
nication of  the  0nited  States  OoDsnl,  except  that  her  engines  are  not  on 
the  oscillating  principle.  •  •  •  The  current  report  of  that  vessel 
is  that  she  has  been  built  for  a  foreign  government,  and  that  is  not 
denied  by  the  Messrs.  Laird,  with  whom  I  have  communicated  on  the 
subject;  but  they  do  not  appear  disposed  to  reply  to  any  question  with 
reference  to  the  destination  of  the  vessel  after  she  leaves  this  port,  and 
we  have  no  other  reliable  source  of  information.  It  will  be  in  your  re- 
collection that  the  current  report  of  the  gunboat  Oreto  was,  that  she 
had  been  bnilt  for  a  foreign  government,  which  vessel  recently  left  this 
port  under  a  British  flag,  without  any  guns  or  ammunition  on  board, 
as  previously  reported-'" 

This  report  was  transmitted  by  the  collector  to  the  commissioners  of 
customs  on  the  same  day  (the  28th)  and  by  them  referred  to  the  solic- 
itor of  customs,  who,  on  the  30th,  (the  same  day  that  the  Law-Offlcers 
made  their  communication  to  Earl  Bnssell,  as  Jnst  stated,)  gave  bis 
opinion  that  "  the  otficers  at  Liverpool  have  acted  discreetly  in  keeping 
watch  upon  her,  and  should  continue  to  do  so,  immediately  reporting  to 
the  boa^  any  circumstances  that  they  may  consider  to  call  for  direc- 
tions, or  advisable  to  bring  under  the  board's  notice ;  but  the  officers 
ought  not  to  move  in  th&  matter  without  the  clearest  evidence  of  a  dis- 
tinct violation  of  the  foreign-enlistment  act,  nor  unless  at  a  moment  of 
great  emergency,  the  terms  of  the  act  being  extremely  technical  and 
the  requirement«  as  to  intent  l>eiDg  very  rigid.  Itmay  be  that  the  ship, 
having  regard  to  her  cargo  as  contraband  of  war,  might  be  unquestion- 
ably liable  to  capture  and  condemnation,  yet  not  liable  to  detention  under 
the  foreign-enlistment  act,  and  the  scizers  might  entail  upon  themselves 
very  serious  consequences."* 

On  the  lat  of  July  the  commissioners  of  customs  transmitted  their 
own  report  to  the  Lords  Commissiouers  of  the  Treasury,  in  which  they 
embodied  the  substance  of  the  report  of  the  surveyor  to  the  collector, 
including  his  statement  that  the  builders  did  not  appear  disposed  to  re- 
ply to  any  questions  respecting  the  destination  of  the  vessel  after  she 
left  Liverpool,  and  added  that  "  having  referred  the  matter  to  our  solic- 
itor, he  has  reported  bis  opinion  that,  at  present,  there  is  not  sufficient 
ground  to  warrant  the  detention  of  the  vessel,  or  any  interference  on 
the  part  of  this  department,  in  which  report  we  beg  leave  to  express  our 
concurrence.  And,  with  reference  to  the  statement  of  the  United  States 
Consul,  that  the  evidence  he  has  in  regard  to  this  vessel  being  intended 
for  the  so-called  Confederate  Government  in  the  Southern  States,  is  en- 
tirely conclasive  to  his  mind,  we  would  observe  that,  inasmuch  as  the 
officers  of  customs  of  Liverpool  would  not  be  justified  in  taking  any 
steps  against  the  vessel,  anteas  sufficient  evidence  to  warrant  her  deten- 
tion should  be  laid  before  them,  the  proper  conrse  would  be  for  the  con- 
snl  to  submit  such  evidence  as  he  possesses  to  the  collector  at  that  port, 
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who  would  thereapon  take  ancli  meBSures  as  the  provjaions  of  the  for- 
eign-enlistmeDt  act  would  require.  Without  the  production  of  full  and 
somcieot  evidence  to  justify  their  proceedings,  tlie  seizing  officers  might 
entail  on  themselves  and  on  the  GoFerument  very  serious  consequences. 
We  beg  to  add  that  the  ofScers  at  Liverpool  will  keep  a  strict  watch  on 
the  vessel,  and  that  any  farther  information  that  may  he  obtained  con- 
cerning ber  will  be  forthwith  reported.'" 

This  report  of  the  commiasioners  of  costomR  was  tran8mitt«d  by  the 
Lords  Commissioners  of  the  Treasury'  to  the  Foreign  Office,  and  received 
there  on  the  2d  of  July.  * 

Thas  it  will  be  seen  that  twenty-seveu  days  before  the  departure  or 
the  vessel.  Her  Majesty's  Government  was  informed  by  its  own  officers 
that  the  "character  of  the  vessel  aud  of  her  equipment''  was  sochasthe 
report  of  the  consul  described  them  to  be,  and  that,  therefore,  in  the 
opinion  of  the  Law-Officers  of  the  Ciown,  "  she  must  be  intended  for 
some  warlike  purpose."  And  the  Government  was  also,  at  the  same 
time  and  in  the  same  mauner,  informed  that  in  the  face  of  what  had 
been  acknowledged  by  the  Law-Oflieers  of  the  Crown  to  be  "grounds  of 
reasonable  suspicion  "  of  the  Consul,  the  builders  of  the  vessel,  (a  firm, 
one  of  the  ostensible  members  of  which,  at  the  time  of  the  original  con- 
tract for  her  building,  was  a  member  of  the  Ilonse  of  Commons,)  ^  on 
being  inquired  of  by  one  of  the  officers  of  the  Governmeut,  did  not  ap- 
pear to  be  disposed  to  reply  to  any  qttestion  leitk  reference  to  the  destination 
of  the  vessel  after  she  left  Liverpool. 

At  the  same  time,  too,  one  at  least  of  the  departments  of  the  Govern- 
ment was  reminded  by  one  of  its  ofhcers  that  the  Oreto,  referred  to  in 
the  letter  of  Mr.  Adams,  had  recently  left  the  port,  built  for  a  foreign 
government,  but  "under a  British  Itag,  without  any  guns  or  ammuoi- 
tioo  on  board."  Sut  the  Arbitrators  will  look  in  vain  for  any  evidence 
whatever  tending  to  prove  that  any  ofBcer  of  the  Government,  of  any 
grade,  ever  propounded  to  the  builders,  or  any  other  person,  a  direct 
question  as  to  the  destination  of  the  vessel,  insisting  upon  an  answer 
or  a  refusal  to  answer.  This,  too,  when,  under  the  opinion  of  the  Law- 
Officers,  the  only  material  fact  remaining  to  be  ascertained  was,  by  whom 
the  vessel  was  to  be  employed. 

A  copy  of  the  report  of  the  commissioners  of  customs  was  sent  by 
^  ^^  ^  Earl  Kussell  to  Mr.  Adams,  accompanied  by  a  note  which 
^iwu.7r»°c^  bears  date  the  4th  of  July,  but  which  does  not  appear  to 
tXiUT™i"iw  have  been  received  until  the  Tth,  wh^en  it  was  acknowledged. 
uLioFiKi.  j^  jj^.^  note  Earl  Kussell  says :  "  I  would  beg  leave  to  sug- 
gest that  you  should  instruct  the  United  States  Consul  at  Liverpool  to 
snbmit  to  the  collector  of  customs  at  that  port  such  evidence  as  he 
may  possess  tending  to  show  that  his  suspicions  as  to  the  destination  of 
the  vessel  in  question  are  well  founded,"  * 

This  was  the  first  request  ever  made  of  Mr.  Adams  or  any  other 
officer  of  the  Governmeut  of  the  United  States,  to  assist  the  Govern- 
ment of  Her  Majesty  in  procuring  testimony  against  any  vessel  as  to 
which  complaint  had  been  made.  As  has  been  seen,  Mr.  Adams  ofl'ered 
the  assistance  of  the  United  States  in  respect  to  the  Florida,  but  his 
offer  was  not  accepted.  Down  to  this  time,  therefore,  no  complaint 
should  be  made  against  the  United  States  because  they  failed  to  accom- 
pany their  representations  with  proof.     But  the  United  States  believe 
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thafc,  in  Tiev  of  facta  alread;  stated,  the  Arbitrators  will  feel  as  did  the 
GoqsqI  TThea  he  received  notice  from  Mr.  Adams  of  what  was  required^ 
aod  addressed  the  Secretary  of  State  of  his  Gorernment  in  the  follow- 
ing l^igaage : 

I  do  Dot  think  Mie  British  Goremmpnt  are  treating  dh  properly  id  this  matter.  They 
are  not  dealioK  with  na  as  one  friendlj'  nation  onght  to  deal  with  another.  When  I, 
M  the  ag«nt  of  my  Qoremment,  tell  tliem  from  evidence  submitted  to  me  that  I  have 
DO  doubt  aboat  nnr  character,  they  ought  to  accept  this  until  the  parties  who  are 
bBildlng  her,  and  who  have  it  in  their  power  to  show  it'  her  destination  and  purpoae 
Me  legitimate  and  honest,  do  so.  It  is  a  very  easy  matter  for  the  Messrs.  Laird  &  Co. 
to  sbow  far  whom  they  are  building  her,  and  to  give  such  informntioa  as  to  her  pur- 
pose as  to  be  satisfactory  to  all  parties.  The  burden  of  proof  ought  not  to  be  thruwii 
apoa  tiH.  In  a  hostile  community  like  this  it  is  very  difficnlt  to  got  information  at 
tDf  time  upon  these  matters.  And  if  names  are  to  be  given  it  would  render  it 
almost  impossible.    The  Qovernment  ought  to  investigate  it  and  not  call  upon  us  for 

And  they  will  not  be  surprised  that  two  days  after,  the  Consul  wrote 
Mr.  Adams  as  follows : 

When  tbe  United  States  Government,  through  its  acknowledged  representatives,  say 
to  the  British  Government  that  it  is  satisfied  that  a  particular  vessel,  which  is  being 
bailt  at  a  certain  place  in  the  kingdom  by  certain  parties  who  are  their  own  subjects, 
ii  intended  as  a  privateer  for  the  rebel  government,  It  is  the  duty  of  that  government 
to  call  up  the  parties  who  are  fittiug  out  the  vessel,  toll  tbem  what  the  charge  is,  and 
Kqaire  them  to  state  for  whom  and  what  purpose  she  is  being  built,  and  if  the  charge 
u  admitted  or  shown  to  be  trae,  to  stop  her  sailing.  Our  Government  has  a  right,  it 
•cema  to  me,  not  only  to  expect  but  to  require  this  mnob  of  another  friendly  govern- 
ment. And  if  there  was  any  disposition  to  do  right  and  act  honeetly,  this  muoh  at 
least  would  be  accorded.' 

On  the  7th  of  July,  and  at  once  upon  the  receipt  of  the  letter  of  Earl 
Koasell,  Sir.  Adams  wrote  the  Tice-consul  at  Liverpool,  in    tiudwoi  a.^^- 
the  absence  of  the  Consul,  transmittiag  a  copy  of  the  letter  2'.,"/",7'?b."Ss: 
of  his  lordship,  and  iu  accordance  with  the  suggestion  '""■' 
therein,  said : 

"  I  pr«7  yoD  to  famish  to  tbe  collector  of  cnetoma,  ao  soon  as  may  be,  any  evidence 
which  yon  can  readily  commaad  in  aid  of  the  object  detigiiated."> 

On  theOthof  July  the  consul,  having  returned  to  Liverpool,  addressed 
a  letter  to  the  collector  at  that  port,  in  which  he  detailed 
vith  gr«at  particularity  the  circumstances  which  had  come  '      "^ 

to  his  knowledge  tending  to  show  that  the  vessel  was  intended  for  the 
use  of  the  insurgents.  This  letter  is  printed  in  full  in  the  Britsh  Case,* 
and  is  explicit  in  its  statements.  It  certainly  made  a  case  which  was 
worthy  the  attention  of  the  Government.  The  Consul  does  indeed  say 
that  he  cannot,  iu  all  cases,  state  the  names  of  his  informants,  "  as  the 
iofonnatiDn  in  most  cases  is  given  to  me  by  persons  out  of  friendly 
feeling  to  the  United  States,  and  in  strict  confidence ;"  but  he  adds : 
"  What  I  have  stated  is  of  such  a  character  that  little  inquiry  will  con- 
firm its  truth ;"  and  the  names  of  many  persons,  all  of  whom  were 
within  reach  of  tbe  officers,  were  given  to  whom  inquiries  might  have 
been  addressed. 

He  then  says,  the  Messrs.  Laird  "  say  she  is  for  the  Spanish  Govern- 
ment. This  they  stated  on  the  3d  of  April  last,  when  General  Bur- 
goyne  visited  their  yard,  and  was  shown  over  it  and  the  various  vessels 
bang  bnilt  there,  by  Messrs.  John  Laird,  jr.,  and  Henry  H.  Laird,  as 
was  fnlly  reported  in  the  papers  at  the  time."  On  this  point  the  CoDSnl 
says  he  caused  inqoiries  to  be  made  of  the  Spanish  minister  as  to  tjhe 
troth  of  the  statement,  and  t^e  reply  was  a  positive  "  assurance  that 

'  Am.  App.,  vol.  vi,  p.  382.  >  Brit.  App.,  vol.  i,  p.  242. 
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she  'was  not  for  tbe  Spanish  Government."  If  the  statements  in  the 
letter  of  the  Consul  to  Mr.  Adams  on  the  21st  of  Jane  coatoined,  as 
the  Law-Offlcera  of  the  Crown  said,  "  grounds  of  reasonable  saspiciou," 
this  letter  certainly  onght  to  have  put  the  officers  of  the  Oovemment 
apOD  inquiry  as  to  tbe  troth  of  the  statementB  made;  bat  the  arbitrar 
tors  will  fail  to  discover  in  all  the  evidence  submitted  by  Her  Mtyesty's 
Govemtnent  aoy  proof  tending  to  show  any  attampt  at  that,  or  any 
other  time  before  the  departure  of  the  vessel,  by  any  ofQcer  of  Her 
Majesty's  Government,  to  inquire  as  to  the  truth  of  any  fact  stated  by 
the  Cousnl. 

The  only  statements  made  by  him  which  have  not  been  fully  snbstan- 
tiated  by  sabsequent  developments  are  that  Captain  Bullock  was  to 
command  the  vessel  and  that  tbe  Florida  was  then  arming  at  ^Nassau. 
In  point  of  fact,  it  was  true,  however,  that  Captain  Bullock  had  been, 
originally,  assigned  to  the  command  of  the  Florida,  and  it  was  only 
about  the  15th  of  June  that  a  change  was  made.'  As  to  the  arming  of 
the  Florida  at  Nassau,  it  has  already  been  seen  why  that  had  not  then 
been  accomplished  as  it  afterward  was.  This  last-named  error  in  the 
statement  of  the  Consul  has,  however,  been  considered  of  sufficient  im- 
portance by  Her  Majesty's  Government  to  be  made  the  subject  of  spe- 
cial mention  on  page  85  of  its  Case. 

On  the  10th  of  July  the  collector  acknowledged  the  receipt  of  the 
n,-,.<«n  ti  -i:  letter  from  the  Consul,  but  accooipanied  his  acknowledg- 
.oiinw,  ment  with  the  remark,  "1  am  respectfully  of  the  opinion, 

the  statement  made  by  you  is  not  such  as  could  be  acted  upon  by  the  offi- 
cers of  this  revenue,  unless  legally  substantiated  by  evidence."'  The 
collector,  however,  on  the  same  day,  {the  10th)  ordered  the  vessel  again 
to  be  "  inspected"  by  the  the  surveyor,  who  immediately  reported  that 
it  had  been  done,  and  that  she  was  in  the  same  state  as  regards  her 
armament  as  on  the  date  of  bis  former  report.^ '  And  the  same  day  (the 
10th  also)  the  collector  transmitted  to  the  commissioners  of  customs  tbe 
letter  of  the  Consul  and  the  report  of  the  surveyor,  accompanying  them 
with  a  copy  of  his  letter  to  the  consul  and  tbe  statement  that  "if  she 
is  for  the  confederate  service  the  builders  and  parties  interested  are  not 
likely  to  commit  themselves  by  any  act  which  would  subject  them  to 
the  penal  provision  of  the  foreign-enlistment  act."' 

Ob  the  11th  of  July  the  solicitor  of  the  customs,  having  considered 
the  letter  of  the  consul,  reported : 

There  is  only  one  proper  way  of  lookinjj  at  tliis  qtiestion.  If  the  collector  of  cns- 
tous  ^rere  to  detain  tbe  vessel  in  qae«tion,  be  nould  no  doubt  hiive  to  maintain  the 
aeizure  by  legal  evidence  in  a  conrt  of  law,  and  to  pn;  damages  and  coste  in  o««e  of 
fUnre.  Upon  carefully  reading  tbe  statement,  I  6ad  tbe  greater  part,  if  not  all,  is 
hearsay  and  inBdmissible,  and  ae  to  a  part  tbe  n-itnesses  are  not  foruicoming  or  even, 
to  be  named.  Jt  is  perfectlj  clear  to  my  mind  tbat  tbere  is  nothing  in  it  amounting  to 
prima  facie  proof  enfficient  to  jnatify  a  seiaure,  mnch  less  to  sopport  it  in  a  court  of 
lav,  and  tbe  caneul  conld  not  expect  the  collector  to  take  upon  hiiuMlf  eaob  a  risk  in 
oppositiou  to  rules  and  principles  b;  which  the  Crown  is  governed  in  matters  of  tbift 
natnre. ' 

On  the  15th  of  July,  four  days  after  the  opinion  of  the  solicit{>r  was 
given,  and  six  days  after  the  letter  of  tie  Consul,  the  commissioners  of 
customs  advised  the  collector  that  "  there  does  not  appear  to  be  prtmo- 
facte  proof  sufficient  in  the  statement  of  the  Consul  to  justify  tbe  seiz- 
ure of  the  vessel,  and  yon  are  to  apprise  the  Consul  accordingly."  * 

'  Am.  App.,  vol.  vi,  p.  4Ve.  '  Brit.  App.,  vol.  i,  p.  184. 
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It  is  almost  incredible  that  it  never  occarred  to  any  one  of  these  sev- 
eral ofScers  of  the  Government  that  there  was  anything  io  the  letter  of 
tbe  Consul  calling  npon  them  for  investigation  of  the  facts  submitted 
by  faim.  And  this,  too,  when,  according  to  the  opinion  of  the  diatiu- 
^shed  Law-OflBcera  of  the  Crown  given  on  the  30th  of  Jane,  "the 
^Dnds  of  reasonable  anspicion"  snggested  in  the  letter  of  the  consul  of 
the  2l8t  were  sufficient  to  make  it  proper  that  steps  should  be  taken 
Io  aicertain  the  truth  of  the  statements  then  made,'  and  vhen  Mr.  Adams, 
in  his  first  communication  upon  this  sabject,  bad  asked  an  inquiry  by 
the  officers  of  the  Qovemment  as  to  the  actual  destination  of  the  vessel. 

On  the  16th  of  July  the  collector  informed  the  consul  that  the  solicitor 
of  costoms  had  adWsed  the  commissioners  of  customs  that 
"the  details  given  by  yon  in  regard  to  the  said  vessel  are    "■  *"'""'" ■-■■ 
not  sufficient,  in  a  legal  point  of  view,  to  justify  me  in  taking  upon  my- 
self the  responsibility  of  the  detention  of  this  ship."' 

On  the  same  day  (the  16th)  a  copy  of  the  letter  of  the  Consul  of  the 
9th  was  submitted  to  Mr.  Collier,  afterward  attorney-general  and  now 
one  of  the  members  of  the  judiciary  committee  of  Her  Majesty's  Privy 
Coaacil,  for  his  opinion,  and  he  promptly  replied :  "  I  think  the  evidence 
almost  conclnsive.  •  •  •  •  As  the  matter  is  repre- 
)«Dted  to  me  to  be  urgent,  I  advise  that  the  principal  officer  of  the  cus- 
toms at  Liverpool  be  immediately  applied  to,  under  50  Geo.  Ill,  cap.  69, 
to  exercise  the  powers  conferred  upon  him  by  that  section  to  seize  the 
Te^l,  with  a  view  to  her  condemnation,  an  indemnity  being  given  to 
him,  if  he  requires  it.  It  would  be  proper  at  the  same  time  to  lay  a 
statement  of  the  fact  before  the  Secretary  of  Stat«  for  Foreign  Affairs, 
coapled  with  a  request  that  Her  M^esty's  Government  would  direct 
the  vessel  to  be  seized,  or  ratify  her  seizure  if  it  has  been  made."^  On 
the  nest  day  (the  17th)  the  commissioners  of  customs  advised  the  com- 
missioners of  the  Treasury  that  the  collector  at  Liverpool  had  been  in- 
formed by  them  "that  they  do  not  consider  there  is primorfaei^  proof 
salficient  in  the  Consul's  statement  to  justify  the  seizure  of  that  vessel, 
and  have  instructed  him  to  apprise  the  Consul  accordingly."* 

On  the  same  day  ^the  17th)  Mr.  Adams  wrote  the  Consul  directing 
him  "  to  employ  a  solicitor  and  get  up  affidavits  to  lay  be-  Hr  Ad.n..  i... 
fore  the  collector."  That  letter  was  received  by  the  consul  ^,t,";'">;''"X'J 
on  the  morning  of  the  18th  and  he  immediately  retained  "^ 
Mr.  Squarey.*  The  great  difficulty  for  the  solicit^ir  and  the  Consul  with 
their  means  of  Information  was  "  to  get  direct  proof.  There  were  men 
wongh  who  knew  about  her,  and  who  understood  her  character,  but 
they  were  not  willing  to  testify,  and  in  a  preliminary  proceeding  like 
this  it  was  impossible  to  obtain  process  to  compel  them.  Indeed,  no 
one  in  a  hostile  community  like  Liverpool,  where  the  feeling  and  senti- 
ment are  against  us,  would  be  a  willing  witness,  especially  if  he  resided 
there,  and  was  in  any  way  dependent  upon  the  people  of  that  place  for 
a  livelihood."* 

But  as  early  as  the  21at,  the  Consul  and  his  solicitor  appeared  before 
the  collector  and  presented  to  him  as  witnesses  William  ^^  ,^,  j„, 
Passmore,  John  He  Costa,  Allen  S.  Clare,  Henry  Wilding,  j^^-^f™;,™"; 
and  Mathew  Maguire,  and  their  affidavits,  with  that  of  the  •^'^r^'"'*' 
Conso],  were  then  taken  by  the  collector,  who  administered      '"** 

'  &it.  Cwe,  p.  83.  *  Ibid.,  p.  187. 

'  Brit.  App.,  vol.  i,  p.  347.  '  Ibid.,  p.  244. 
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the  necessary  oathB.  Upon  this  testimony,  ander  oath,  the  collector 
was  requested  to  seize  the  vessel,  aod  the  portions  of  the  foreign-enlist- 
ment act  applicable  to  the  case  were  read  to  him.' 

The  witnesses  were  ^1  present  before  the  collector.  He  had  fall 
opportunity,  if  he  desired,  to  examine  them  personally,  and  thus  test 
the  accnracy  of  their  statements  or  their  credibility.  Tliis  he  does  not 
seem  to  have  done,  or,  if  he  did,  be  has  not  put  on  record  any  suspicion 
as  to  the  reliability  of  th^  testimony.* 

On  the  same  day  (the  21st)  the  collector  transmitted  the  affidavits  to 
the  commissioners  of  customs,  stating  that  he  had  been  requested  to 
seize  the  vessel,  and  asked  the  board  to  iustruct  him  "  by  telegraph  how 
I  am  to  act,  as  the  ship  appears  to  be  ready  for  sea,  and  may  leave  any 
hour  she  pleases."  * 

The  affidavits  were  received  by  the  commissioners  of  customs  on  the 
1^.  •ii.'.,,. .  t  22d  of  Jnly,*  and  at  once  referred  to  the  solicitor  of  customs, 
.h-  cu.i.>ni  ^j,^^  „[jjj  ]jjg  assistant,  immediately  advised  the  board  that 

the  evidence  submitted  was  not  sufficient  to  warrant  the  seizure  or  de- 
tention of  the  vessel.  The  assistant  solicitor  said  "  the  only  justifiable 
gronnds  of  seizure  imder  section  seven  of  the  act  would  be  the  produc- 
tion of  such  evidence  of  the  fact  as  would  support  au  indictment  for  the 
misdemeanor  under  that  section."'  On  the  same  day  (the  22d)  the 
board  informed  the  collector  that,  as  they  were  advised  by  their  solic- 
itor, the  evidence  was  not  sufficient  to  justify  a  seizure,  aud  he  should 
govern  himself  accordingly,  but  they  added :  "  The  solicitor  has,  how- 
ever, stated  that  if  there  should  be  sufficient  evidence  to  satisfy  a  coart 
of  enlistment  of  individuals,  they  would  be  liable  to  pecuniary  penal- 
ties, for  the  security  of  which,  if  recovered,  the  depattmeut  might 
detain  the  ship  until  these  penalties  are  satisfied  or  good  bail  given ; 
but  there  is  not  sufScient  evidence  to  require  the  customs  to  prosecute. 
It  is,  however,  competent  for  the  United  States  Consul,  or  any  othw 
person,  to  do  St)  at  their  own  risk  if  they  aee  flC"^ 

Ko  copy  of  the  opinion  of  the  solicitor  or  his  assistant  was  sent  to 
the  Gonsal  or  Mr.  Adams,  bat  on  the  23d  of  July  the  collector  advised 
the  Consul  that  the  board,  upon  the  advice  of  their  solicitors,  had  con- 
cluded the  evidence  submitted  was  not  sufficient  to  justify  any  steps 
being  taken  against  the  vessel,  but  he  added :  "It  is,  however,  consid- 
ered to  be  competent  for  the  United  States  Consnl  to  act  at  his  own  risk 
if  he  should  think  fit."^ 

This  last  clause  attracted  the  attention  of  the  Consnl  at  once,  and  Mr. 
Sqnarey  called  upon  the  collector  and  asked  its  meaning.  "His  response 
was  that  this  was  copied  from  the  letter  addressed  to  him  by  the  board." 
Mr.  Squarey,  of  course,  advised  the  Consul  he  hail  no  power  to  stop 
the  vessel ;  that  the  power  to  detain  her  was  lodged  with  the  collector.' 
The  collector  did  not  intimate  that  the  board  referred  in  their  instrnc- 
tions  to  the  prosecution  of  the  individuals  aud  to  a  possibility  of 
detention  by  them  in  case  of  such  a  prosecntion.  But  if  he  had,  it  is 
not  easy  for  the  United  States  to  discover  why  they  should  be  called 
upon  to  prosecute  individuals  criminally  in  the  courts  of  Great  Britain 
for  a  violation  of  its  municipal  law.    It  was  not  the  paoishment  of  in- 

I  American  Appendix,  vol.  ti,  p.  395.  « BritUh  Appendix,  toI.  i,  p.  186. 
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^lividaals  tbey  sought.  They  asked  the  deteDtion  of  the  vessel  and  by 
that  means  the  preventioa  of  a  crime  against  the  law  of  nations. 

On  the  same  day  (the  22d}  the  atBdavits,  and  the  action  taken  upon 
them  by  the  board  of  commissioners  of  castoms,  were,  by  ^^^  .^..-nr^ 
the  board,  submitted  to  the  lords  commissioners  of  the  <^crh^t>r..'u'V>. 
Treasury,  with  the  suggestion  that,  if  they  had  any  doubt,  it 
might  be  advisable  to  take  the  opinion  of  the  law-ofUcers  of  tbe  Crown,' 
and  at  once  the  Lords  CommissioDers  of  tbe  Treasury  transmitted  to  tbe 
Foreign  Office  copies  of  the  papers  received  from  tbe  commissioners  of 
customs,  with  a  statement  that  the  vessel  was  "  nearly  ready  for  sea.''' 

On  the  same  day  (tbe  22d)  Mr.  Adams  transmitted  to  Eiirl  Russell 
copies  of  the  same  affidavits  "tending,"  as  be  said,  "to  *,„, u, r^i h... 
establish  the  character  and  destination  of  the  vessel."^  "''■ 
Upon  the  23d  the  papers  from  the  commissioners  of  cnstoms  were  sent 
from  the  Foreign  Office  to  the  Law-OSicers,  with  a  request  for  considera- 
tion and  an  opinion  nt  their  "earliest  convenience."  * 

On  tbe  23d,  also,  tbe  Consul  and  his  solicitor,  having  heard  from  the 
assistant  solicitor  of  the  customs  that  tbe  previous  affidavits 
were  not  considered  sufficient  and  that  the  collector  had  '  """"""■ 
been  directed  not  to  detain  the  vessel,  procured  further  affidavits  from 
Edward  Roberts  and  Bobert  John  Taylor.''  They  also  procured  a  fur- 
ther opinion  from  Mr.  Collier,  predicated  upon  tbe  eight  „„,„,„„  „,  »,. 
affidavits  which  had  then  been  obtained,  in  which  he  used  '^° "" 
this  signi&caut  language: 

I  h«ve  ])enised  the  above  nffldnt-ibi,  and  I  amof  opinion  that  the  collector  of  caBtami 
would  be  justified  ia  det^iDiug  tbe  vessel.  Indeed,  I  should  tbiok  it  his  duty  to  detwn 
ber;  and  that  if,  after  the  applicatioo  which  has  been  made  to  bim,  suppisted  by  the 
CTldence  irbicb  has  been  laid  before  rae,  he  allonathe  vessel  to  leave  Liverpool,  he  wilt 
inenr  a  heavy  responsibility,  a  responsibility  of  which  the  board  of  cuatoras,  aader 
whoaa  directions  he  appears  to  be  acting,  must  take  their  share.  It  appears  diffloatt 
to  make  ont  a  stronger  case  of  infrinfieinent  of  the  foreigu-enlistDient  act,  which,  if 
not  enforced  on  this  occasion,  is  little  better  than  a  dead-letter.  It  well  deaervas  oon- 
sidsrmtion  whether,  if  tbe  vessel  be  allowed  to  escape,  the  Federal  Goverunient  would 
not  have  serionB  grounds  of  remonstranoe." ' 

The  additional  affidavits  were  on  tbe  same  day  presented  by  Mr. 
Sqoftrey,  with  theopiniou  of  Mr.  Collier,  to  thecoinmissioners  p„„„^  ,,n 
of  tlie  customs,  with  a  letter  in  which  be  said :  ;5i"i"^» " """ 

I  iMTtied  this  morning  from  Ur.  O'Dowd  that  instrnctions  ware  forwatded  yasterdOT 
to  tbe  ooUector  at  Liverpool  not  to  eseiclse  tbe  powers  of  the  act  in  this  instaaoe,  it 
being  oonaidered  that  the  facts  disclosed  ia  tbe  affldavits  inade  before  bim  were  not 
•nffloient  to  Justify  the  collaotor  in  seijsing  the  vessel.  Oa  behalf  of  the  Government 
of  tte  United  States,  I  now  ruepeotfally  reqneat  that  this  matter,  which  I  need  not 
point  out  to  you  involves  cousequenoes  of  (he  gravest  possible  description,  maybe 
-contidered  by  the  board  of  customs  on  tba  further  evidence  now  adduoeil.  The  gua- 
boat  now  lies  in  the  Birkenhead  Docks,  ready  for  sea  in  all  respects,  with  a  crew  of 
Mermen  on  board;  she  may  sail  at  any  time,  and  I  trust  that  the  urgency  of  the  cue 
wiB  exonee  tbe  course  I  have  adopted  of  sending  these  papers  direct  to  the  board, 
insteedof  tiansniittiDgttaem  tkrouKh  the  oollectorat  Llveruool,  and  the  request  whioh 
1  sow  TentuTe  to  makn,  that  the  matter  may  reoaive  immaaiate  attention.' 

The  Board  on  the  same  day  referred  all  the  papers  to  their  solicitor, 
whose  assistant  reported  that  he  could  not  concar  in  the  „„,„  „,  t», 
views  of  Mr.  Collier,  but  "  adverting  to  tl\e  high  character  """^ 

I  British  Caae,  p.  91.  '  Ibid. 

•Ibid.  'Ibid. 
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which  he  bears  in  bia  profession,  I  snbmit  that  the  Board  might  act  ja- 
dicioQBly  in  recommending  the  Lords  of  the  Treasury  to  take  the  opinion 
of  the  Law-Officers  of  the  Crown."'  On  the  same  day  (the  23d)  the  pa- 
pers were  sent  from  the  Foreign  Office  to  the  Law-Officers,  with  a  request 
for  an  opinion  at  their  earliest  conveuieiice."  On  that  day  also  Mr. 
Squarey  called  at  the  Foreign  Office  and,  ascertaining  that  the  papers 
had  been  sent  to  the  Lav-Offlcers,  but  that  an  opinion  had  not  ap  to  that 
time  been  received,  obtained  from  the  Under  Secretary,  npon  his  "  repre- 
sentation of  the  extreme  urgency  of  the  case,"  a  promise  that  the  opin- 
ion should  be  sent  for  at  once.^ 

On  the  2ith  Mr.  Adams  also  transmitted  to  Earl  Russell  copies  of  the 
r  nht  ,  nr  8*°**  additional  affidavits  and  the  opinion  of  Mr.  OoUier.  * 
^ub^iri  bV  Sr'  Mr.  Collier  was  also  retained  by  the  Consul  to  institute  pro- 
ceedings for  condemnatioa  in  case  tlie  seizure  was  maiie.' 

On  the  25tti  another  affidavit  was  presented  by  Mr.  Squarey  to  the 
customs  authorities,  from  whom  it  found  its  way  on  the  26th  throngh 
the  Foreign  Office  to  the  Law-Officers,  the  opinion  of  the  solicitor  of  the 
customs  being  still  adverse  to  the  detention.  •  On  the  26th  also,  Mr. 
Squarey  again  called  the  attention  of  the  secretary  of  the  customs  to 
the  matter,  and  said  he  "  had  hoped  that,  ere  this,  the  decision  of  the 
Lords  Commissioners  of  Her  Majesty's  Treasury  might  have  been  made 
known  particularly,  as  every  day  affords  opportunities  for  the  vessel  in 
question  to  take  her  departure."  To  this  the  secretary  replied  that,  "  in 
the  absence  of  instructions  from  their  lordships,  the  board  are  unable 
to  give  any  directions  in  regard  to  the  gun-boat  in  question." ' 

Thus,  on  the  26th,  ended  the  labors  performed  by  the  representatives  of 
the  United  States.  The  Consul,  in  making  his  report  to  the  secretary  of 
state  of  his  Government,  after  detailing  what  had  been  done  by  him  and 
those  with  whom  he  had  been  associated,  said,  "  I  have  done  about  all 
that  I  can  do  ia  stop  this  vessel ;  much  more,  I  think,  than  this  Govern- 
ment onght  to  require  any  friendly  government  to  do.  My  counsel  say 
1  can  do  no  more."'  The  United  States  confidently  believe  the  Arbi- 
trators will  concur  in  this  opinion  of  the  Consul. 

The  entire  proof  was  in  the  possession  of  the  Law-Officers  of  the  Crown 
on  the  26th.  Substantiallyit  was  all  there  on  the  23d.  The  allidavitof 
Bedden,  presented  after  that  date,  simply  coiiflrmed  the  already  existing 
proof.  That  it  was  sufficient  is  shown  by  the  opinion  of  the  Law-Officers 
of  the  Crown,  given  aa  soon  as  it  was  examined.  Even  the  first  letter 
of  the  Consul,  written  on  the  21st  of  June,  and  considered  by  the  Law- 
Offlcers  on  the  30th,  was  sufficient  to  show  that  "  grounds  of  reasonable 
suspicion  "  existed  at  that  time  and  called  for  an  inquiry  into  the  tmth. 
After  thatfollowed  the  letter  of  the  9th  of  Jnly,  with  its  more  particu- 
lar statement  of  details ;  then  the  affidavits  of  the  21st ;  then  the  affi- 
davits of  the  23d,  and  the  pointed  opinion  of  the  most  eminent  counsel; 
then  the  affidavit  of  the  24th  ;  and  at  all  times  cautions  by  the  officers 
of  the  United  States  against  delay  and  representations  of  the  extreme 
urgency  of  the  case.  The  vessel  was  in  the  dock.  From  the  commence- 
ment, the  builders  were  not  disposed  to  reply  to  any  question  with  refer- 
ence to  her  destination  after  she  left  Liverpool,    As  early  as  the  21st  of 

>  Brit.  Case,  p.  94.  <■  Brit  Caae,  p.  94. 
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jDlf  it  was  known  to  the  collector  she  bad  her  coal  on  board,  aud  might 
leare  any  hour  she  pleased.' 

Oa  the  23d  the  commissioners  of  customs  were  advised  "  that  she 
iras  ready  for  sea  in  all  respects,  with  a  crew  of  fifty  men  on  board ; 
she  may  sail  at  any  time."*  On  the  28th  she  was  moved  from  the  dock 
into  the  river ;  the  men  had  taken  their  clothes  and  bods  on  board,  and 
received  orders  to  hold  themselves  in  readiness  at  any  moment.  She 
h^  no  register  or  clearance,  bat  the  collector  said  that  was  not  neces- 
sary and  that  she  coald  go  anywhere  without.'  She  remained  at  anchor 
in  the  river  until  11  or  12  o'clock  of  the  29th  and  "  was  seen  from  the 
abore  by  thousands  of  persons."*  The  customs  officers  were  on  board 
Then  she  started,  and  only  left  her  when  the  tug  left.* 

During  all  this  time  Her  Majesty's  Governmeat  was  ander  its  promise 
to  Mr.  Adams,  made  as  early  as  the  4th  of  July,  that  "the    «„«««,■.■.- 
sfficers  at  Liverpool  will  keep  a  strict  watch  on  the  vessel,  ;"p;°i.MrD  tht 
aod  that  any  farther  information  that  may  be  obtained  eon-  """• 
ceming  her  will  be  forthwith  reported."^ 

After  the  vessel  had  sailed,  but  not  before,  the  Law-Ofiicers  announced 
their  opinion  that,  njwn  the  evidence  furnished  by  the 
United  States,  she  should  be  detained.''  At  what  hour  in  .hy«'ii.l'".'^l7." 
the  day  this  opinion  was  actually  given  does  not  appear,  but  ''""''' "  "'"■'"■^ 
it  was  agreed  upon  on  the  evening  of  the  2Sth,  the  same  day  that  the 
papers  were  considered.  °  It  was  said  by  Earl  Bussell  to  Mr.  Adams  at 
a  conference  on  the  31st  of  July  that  a  "  delay  in  determining  upon  it 
[the  decision]  had  most  unexpectedly  been  caused  by  the  m^™  „/ s,/ John 
sadden  development  of  a  malady  of  the  Queen's  advocate,  "'"'"* 
Sir  John  D.  Harding,  totally  incapacitating  him  for  the  transactioD  of 
bosiness.  This  had  made  it  necessary  to  call  in  other  parties,  whose 
opinion  bad  been  at  last  given  for  the  detention  of  the  gnnboat."*  And 
in  the  British  Case  it  is  said:  "  One  of  Her  Mi^esty's  ordinary  legal 
■Hlvisers,  the  Queen's  Advocate,  now  deceased,  was  at  that  time  seriously 
ill  of  a  malady  from  which  he  never  recoveretl,  and  this  was  mentioned 
at  the  time  (on  the  31st  July,  1862)  by  Lord  Bussell  to  Mr.  Adams,  as  a 
dicninstance  which  had  occasioned  some  delay."'" 

The  United  States  find  among  the  documents  and  evidence  furnished 
by  Her  Majesty's  Government  for  the  information  of  the  Arbitrators  eight 
opinions,  given  by  the  Law-Officera  of  theCrown  previous  to  the  29^  of 
July.  Of  these,  all  before  that  which  was  given  on  the  30th  June,  upon 
tie  representation  of  Mr,  Adams  under  date  of  the  23d,  were  signed  by 
Sir  John  D.  Harding,  the  Qaeen's  advocate.  Sir  William  Atherton,  the 
Attorney-General,  and  Sir  lionudell  Palmer,  the  Solicitor-General,  or  by 
Che  Attorney-General  alone.  That  of  the  30th  of  Jnne  was  signed  by  the 
Attorney -General  and  the  Solicitor-General.  From  this  circumstance  the 
United  States  infer  that  the  Queen's  Advocate  was  unable  to  attend  to 
bi£  duties  as  early  as  that  date,  (the  30th  June,)  and  that  then  the 
opinion  of  the  other  distinguished  gentlemen  who  were  the  legal  advisers 
of  Her  Majesty  was  considered  sufficient;  and  they  also   infer  that  it 

'EdwMda  to  Commra.  of  Customa,  Brit.  App.,  vol.  i,  p.  IS8. 
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vae  not  neooBsary  on  the  23d  of  July  to  ca]l  tn  new  parties,  bat  only  to 
call  upon  tlie  old.  The  opioioits  previous  to  Jane  SOth  will  be  foaod  in 
BritiBh  Appendix,  rol.  ii,  pages  2, 16,  32,  9S,  100, 13S;  that  of  the  30th 
June,  in  vol.  i,  page  181. 

On  the  28th  of  July  the  solicitor  of  the  Consul  wrote  the  secretary  of 
the  commissioners  of  caatoras  that  he  had  every  reason  to  believe  the 
vessel  would  sail  on  the  29th  ;  and  on  the  morning  of  the  29th  tele- 
graphed him  she  had  gone.  The  letter  reached  the  secretary  before  the 
telegram.' 

When  this  information  was  received,  therefore,  by  the  commissioners 
F-.pfofto.iu  of  customs,  the  vessel  could  not  have  been  far  from  Liver- 
'"^  pool,  perhaps  not  yet  out  of  sight  of  some  of  "  the  tbonsands 

of  persons"  who  "from  the  shore"  had  seen  her  "  anchored  in  the  river." 
Yet  no  order  was  given  for  her  pursuit.  In  another  case  it  tn^fef,  bnt 
in  the  present  the  United  States  are  inclined  to  thiuk  it  tcill  not,  surprise 
the  Arbitrators  to  leani  that  the  opinion  of  the  Law-OfiicerB  of  the  Crown 
advising  the  detention  of  the  vessel,  delivered  at  the  Foreign  Office  on 
the  29th,  was  not  made  known  to  the  commissioners  of  customs  "  anUl 
4  p.  m.  on  the  31st  of  July,  or  two  days  after  the  Alabama  had  left  the 
Mersey,  and  twelve  honrs  after  she  had  finally  sailed  from  Moelfra 
Roads." ' 

She  was  accompanied  as  she  left  Liverpool  by  the  tug  Hercules,  which 
"  kept  in  sight  of  her  until  she  lay  to,  about  a  mile  off  the  Bell  Buoy, 
and  about  fourteen  miles  from  the  Canning  Dock."  The  tug  returned 
to  Liverpool  about  7  p.  m.  of  the  29th,  bringing  back  from  the  "  new 
gunboat "  "  some  of  Mr.  Laird's  workmeu  and  riggers."  ^ 

On  the  morning  of  the  30th,  the  Consul  called  in  person  upon  the  col- 
iMgM«  .(.i»  lector  and  informed  him  that  the  tag  was  then  in  port,  hav- 
M*it.i  pr^nl^  ing  returned  fh>m  the  Alabama  the  evening  previoas;  that 
"^  she  reported  the  Alabama  cruising  off  Port  Lynas,  and  that 

she  (the  tug)  was  then  taking  on  board  men  and  equipments  to  "  convey 
down  to  the  gun-boat."* 

The  collector  sent  the  surveyor  to  the  tug  and  he  reported  that  he 
found  a  considerable  number  of  persons  on  deck,  "  some  of  whom  admit- 
ted to  me  that  they  were  a  portion  of  the  crew  and  were  going  to  join 
the  gun-boat."  He  also  informed  the  collector  that  it  was  said  she  had 
'Ornised  off  Port  Lynas  the  night  before.  * 

After  this  the  Hercules  left  Liverpool  and  went  to  the  Alabama,  find- 
ing her  at  Beaumaris  Bay  about  3  o'clock  in  the  afternoon  of  the  30th, 
She  remained  with  her  until  about  midnight  and  then  retanied  to  LivM*- 
pool." ' 

The  tng  was  not  followed.  Her  movements  were  not  watched,  'So 
telegrams  were  sent  to  the  customs  officers  or  any  other  representative 
of  Her  M^esty's  Government  at  Port  Lynas,  Beaumaris,  or  any  other 
station  or  district  in  the  vicinity  of  where  the  Alabama  was  known  to 
have  been,  She  arrived  near  Port  Lynas,  at  Moelfra  fioads,  at  7.38  in 
the  evening  of  the  29th,  and  remained  there  at  anchor  until  3  o'clock  iu 
the  morning  of  the  3lBt.' 

This  was  ascertained  by  the  collector  at  Beaumaris,  and  reported  by 
him  to  the  secretary  of  the  customs  on  the  2d  of  August,  in  reply  to  a 
telegram  addressed  to  him  on  the  Ist.    Had  sach  telegram  been  sent 

'  Brit.  Cftse,  p.  96.  «  Brit.  Cane,  p.  OT. 

*  Beport  Commra.  CaatomB,  Brit.  App.,  vol.  i,  p.  336.  '  Ibid. 

»Brft.  Case, p. 97.  'Ibid.,  p.9& 
<  Brit  Case,  p,  96 ;  Ain.  App,,  vol.  vi,  p.  4ffT. 
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on  the  30th,  when  the  Gonsal  informed  the  collector  at  Liverpool  of  whal 
bad  been  learned  from  the  tag,  the  vessel  might  hare  been  stopped.  At 
least  Bfae  could  not  have  commiinicated  with  the  tug.  This  is  apparent 
firon  what  was  done  hy  the  collector  at  Beaumaris  on  the  1st,  when  he 
did  receive  his  instructions.' 

Nothing  was  done  until  the  31st  of  July,  when  there  was  suggested 
to  the  Duke  of  Newcastle  the  propriety  of  sending  the  Governor  of  the 
Bahamae  a  copy  of  the  report  of  the  Law-Officers  of  the  Crown  of  the 
29th;*  and  at  7.30  p.  m.  a  telegram  was  sent  to  the  customs  officers  at 
Cork  to  sei^e  her  if  she  arrived  at  that  port.' 

On  the  1st  of  August  similar  orders  were  sent  to  the  officers  at  Bean- 
marisand  Holyhead,  the  instruetions  to  send  them  not  having  been 
giren  the  evening  before  until  after  the  telegraph  offices  to  those  places 
had  been  closed. 

The  first  telegram  to  Cork  was  sent  more  than  thirty  hours  after  the 
collector  had  b^n  adviaedby  the  surveyor  of  the  port,  who  had  obtained 
his  information  from  the  master  of  the  tag,  that  the  Alabama  had  Ijeen 
the  night  bel'ore  cruising  oft  Port  Lynas,  and  that  the  tug  was  about  to 
start  from  Liverpool  to  meet  her.  The  excuse  for  sending  to  Cork  was 
that  Mr.  Squarey  on  the  2!)th  had  advised  the  collector  he  had  reason 
to  believe  she  had  gone  to  Queenstown  ;*  but  mention  is  omitted  of  the 
tact  that  afterward  advice  had  been  received  that,  up  to  the  time  of 
the  departure  of  the  Hercules,  on  the  30th,  she  was  at  some  point  nearer 
to  Liverpool,  at  which  she  was  to  receive  her  crew  and  supplies  from  the 
tug. 

Id  view  of  these  facts,  the  United  States  believe  the  Arbitrators  wilt 
have  no  difficulty  in  agreeing  with  Karl  Bussell  in  his  K.riK.».riiihi>*. 
opinion,  as  subse<|aently  expressed  to  Mr.  Adams,  and  re-  ""■■•'-"^ 
ported  by  himself  to  Lord  Lyons  on  the  27th  of  March,  1863,  that  '*  the- 
cases  of  tbe  Alabama  and  the  Oreto  were  a  scandal,  and  in  some  de^ee- 
a  reproach  to  our  laws."  ^  This  opinion  he  repeatetl  on  the  16th  of  Feb- 
ruary, 18&4,  in  the  House  of  Commons,  when  he  said : 

I  w;  that  here  as  I  iaid  it  in  tbat  diBpntch  ;  I  say  that,  havinf;  psiswHl  such  a  l&v  in 
&e  year  1819,  it  is  a  «caa<lal  and  a  repmach  that  oae  of  the  belligereata  in  tbie  Ameri- 
ru  amiest  has  been  enabled,  at  the  order  of  the  coafederate  ([ovenimeDt,  to  fit  oat  a 
■eaHel  at  Liverpool  in  ench  a  way  that  she  waa  capable  of  being  made  a  vos.sel  of  nar ; 
Uist,  after  Koin)(  to  auother  port  in  Her  MiyeBty'e  domtnioEiB  to  ship  a  portion  of  her 
m«,  tbe  proceeded  to  a  port  in  neutral  territory,  and  tb^re  completed  her  crew  and 
ajnipmeot  as  a  veHsel  of  war,  »o  that  she  has  siuce  been  able  to  capture  and  destroy 
innocent  nierchant-Tessela  belonging  to  the  other  bellignrent.  Having  been  thus 
fqnipped  by  an  evasion  of  the  law,  I  B.iy  it  Is  a  scandiil  to  onr  law  that  wo  ahonld  not 
be  able  to  prevent  sucb  belligereut  operations.'' 

The  Arbitrators  will  also  readily  find  that  the  .scandal  was  not  the  fault 
of  the  late,  but  of  its  execution. 

As  waa  truly  said  by  Mr.  Cobden  in  the  Ilonse  of  Commons,  on  another 
occasion,  July  23, 1863,  in  reference  to  the  ironclads:  «..  c„bjrn..,e-i 

1  do  not  think  it  is  very  difflcnlt  to  lind  out  for  what  government  any  vessel  which 
ii  Iwlug  built  in  this  conntry  is  intended,  if  it  be  iutendeu.  for  agoveruinent  which  caa, 
Itgitiioately  come  to  this  country  to  buy  a  vessel.' 

And  the  same  distinguished  statesman,  on  the  same  occasion,  said,  and 
said  truly : 
I  perceive  a  fallacy  which  runs  through  Lord  Rnaaell'a  dispatches  and  tbe  solicitor- 

'Brit.  Case,  p.  <38.  >Ibid.,  p.  205. 

'Brit.  App.,  vol.  i,  p.  202.  *Brit.  App„  vol,  I,  p.  203. 

'An.  App.,  vol.  i,  p..'">8&;   Brit.  Bine  Book, (North  America,)  No.  1,  IB64,  p.  2. 

~Atu.  App.,  vol.  V,  p.  5214 ;  Hansard's  Parliamentary  Debates,  vol.  olssiii,  pp,  634,  KM. 

'Am.  App.,  vol.  V,  p.  6!N>. 
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geoeral'it  speocbes.  They  constantly  confound  two  very  diftereot  thiugs.  namely,  the 
evidence  necessary  to  detain  a  ves.wl  and  tba  evidence  necessary  to  convict  a  vessel. 
The  consequence  is  that  ne  refuse  to  interfere  until  Mr.  Adams  has  brought  forward 
conclusive  evidence  on  oath  that  U  Hufficiuiit  to  convict.  *  '  *  The  departure  of  that 
privateer  [the  Alabama]  mifjht  have  been  prevented.  That  vessel,  aocordinp  to  Lord 
RasAell'a  dispatch,  left  the  port  of  Liverpool  without  a  clearance,  clandestinely  >  >  * 
bnt  the  (jDvernment  might  nave  prevented  that.  They  hod  grounds  for  suspicion  and 
might  have  said  to  the  collector  for  the  port :  "  Before  this  ve.iHel  leaves  or  has  her 
clearance  we  must  be  aatisliod  on  these  points;"  and  tj  prevent  her  leaving  withont  a 
clearance,  they  mi^ht  have  put  custom-house  officers  ou  board.  I  mniutain  that  you 
have  power  to  do  that  under  your  customs  consol illation  act.' 

That  act  provides  [scctioii  13)  "  that  the  commissioiiers  of  cuatoms,  or 
the  collector  or  comptroller  of  any  port  under  their  direc- 
„"  "\^  t'h.;'' a  tiona,  may  station  officers  on  board  any  ship  while  withia 
'■'"'""^  the  limits  of  any  port  in  the  United  Kingdom ;"  aod  (section 

145)  that "  before  any  ship  shall  depart  in  ballast  from  the  Uuiteiil  King- 
dom for  parts  beyond  the  seas,  not  having  any  goods  on  board  except 
stores  from  the  warehonse  borne  upon  the  victaalling  bill  of  sach  ship, 
nor  any  goods  reported  inward  for  exportation  in  snch  ship,  the  col- 
lector or  comptroller  shall  clear  such  ship  in  ballast,  by  notifying  such 
clearance  and  the  date  thereof  on  the  victnalling  bill,  and  deliver  the 
same  to  the  master  of  such  ship  as  the  clearance  thereof,  and  the  master 
of  such  ship  shall  auRwer  to  the  collector  or  comptroller  such  questions 
touching  her  departure  and  destination  as  shall  be  demanded  of  him." 
And  again,  (section  146,)  "Any  of&cers  of  customs  may  go  on  board  any 
ship  after  clearance  outward  within  the  limits  of  any  port  in  the  United 
Kingdom,  or  within  four  leagues  of  the  coast  thereof,  and  may  demand 
the  ship's  clearance."'  It  is  true,  there  is  no  provision  for  a  forfeiture 
of  the  ship,  and  perhaps  at  that  time  there  was  no  penalty  imposed 
upon  a  master  for  a  failure  to  comply  with  these  provisions,  but  when 
Her  Majesty's  Government  enacts  that  "before  any  ship  shall  depart"  from 
the  United  Kingdom  certain  things  shall  have  been  done,  there  will  be 
found  somewhere,  the  United  States  believe,  some  power  by  which  she 
can  be  detained  until  such  things  are  done. 

Subsequently,  in  the  case  of  the  Laird  iron-dads,  the  law  a«  it  stood 
when  the  Alabama  escaped,  was  used  and  made  effectual.  When  the 
Government  was  afterward  called  upon  in  the  Hoase  of  Commons  to  an- 
swer for  the  seizure  of  those  vessels,  aud  inquired  of  as  to  the  authority 
by  which  it  was  made,  au  elaborate  and  conclusive  reply  was  given  by 
the  Attorney-General  in  a  speech  from  which  extracts  have  already  been 
presented  for  the  consideration  of  the  Arbitrators.^ 

Now,  what  was  done  in  the  case  of  the  iron.clads  t  Earl  Russell  re- 
quested the  secretary  of  the  treasury  to  "move  the  Lords  Commission- 
ers of  theTreasury  to  desire  that  those  vessels  may  be  prevented  from  leav- 
ing theport  of  Liverpool  until  satisfactory  evidence  can  be  given  as  to  their 
destination ;  or,  at  all  events,  until  the  inquiries  which  are  now  being 
prosecuted  with  a  view  to  obtain  snch  evidence  shall  have  been  brought 
to  a  conclusion."  * 

In  consequence  of  this  request,  one  of  Her  Majesty's  ships  of  war  was 

'Am.  App.,  ToL  v.,  p.  6!W. 

>  Am.  App.  Counter  Case,  1153, 1165, 1166. 

'Ante,  pp.  78, aa. 

*  Brit.  App.,  vol.  il,  p.  352.  Onthe36th  Ootober,  1S63,  the  law-officers  of  the  Crown, 
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of  opinion  that  it  is  oompetent  to  them  to  direct  those  veasels  to  be  detained  in  any 
place  which  the  commissioners  of  Her  Mi^esty's  customs  may  think  fit  to  order  under 
section  asa  of  16  and  17  Vict.,  cap.  107,  (the  customs  law  consolidation  act,)  which  is 
iuoorporated  by  reference  iuto  the  foreign -enlistment  act,  59  Geo.  Ill,  cap.  69,  sec  T. 
Brit.  App.,  vol.  ii,  p.ll^. 


THE   ALABAMA.  95 

placed  oa  tlie  watcb,  and  the  resaels  did  not  leave  port.  Had  the  law 
be«n  executed  in  the  eame  maDiier  with  respect  to  the  Alabama,  the 
present  Tribaaal  would  uever  have  been  called  upou  to  consider  the  sub- 
ject now  under  diacussiou.  When  the  builders  appeared  not  disposed 
to  reply  to  any  question  with  reference  to  her  destination  after  leaving 
jiort,  there  were  reasonable  grounds  for  supposing  that  the  destination 
was  an  ille^l  one,  and  the  Lords  Coniinissioners  of  the  Treasury  could 
smd  should  have  been  moved  to  prevent  her  leaving  until  satisfactory 
evidence  was  given  that  it  was  lawful. 

Mnch  stress  is  laid  in  the  Case  presented  by  Her  Mfijesty'a  Govern- 
ment  upon  the  fact,  that  while  the  attention  of  Mr.  Adams  nud  the  Con- 
sul had  long  been  given  to  the  vessel  and  she  was  launched  as  early  as 
the  15th  of  May,  no  representation  had  been  made  to  Earl  Kus.sell  iu 
respect  to  her  until  the  23d  of  June,  and  this  is  considered  of  sufficient 
importance  to  be  made  the  subject  of  a  second  reference  in  the  Counter 
Case. 

The  23d  of  Jane,  the  Arbitrators  will  notice,  was  more  than  one  month 
before  she  sailed;  sufficient  time  certainly  to  have  enabled  the  Oovern- 
ment  to  detain  her,  if  it  had  been  so  iuclined,  upon  information  after 
that  time  obtained.  But  it  will  also  be  remembered  that  the  vessel  had 
not  escaped  the  notice  of  the  customs  officers,'  and  they  took  no  aJttion, 
although  it  was  but  a  few  weeks  before  that  the  Oreto  had  been  per- 
mitted to  escape,  and  was  Uien  known  to  have  arrived  at  ^Tassan,  a  port 
entirely  Inconsistent  with  au  innocent  destination.  Iu  fact,  ou  the 
morning  of  the  28th  of  July,  the  day  before  the  Alabama  sailed,  and 
before  she  was  moved  out  of  the  dock  into  the  river,  the  Journal  of 
Commerce,  one  of  the  public  priats  at  Liverpool,  contained  an  account 
of  the  proceedings  which  were  being  carried  ou  against  the  Oreto  at 
Hassan.* 

It  was  not  time  for  actiou  which  the  officers  of  the  Government  re- 
qDired,  but  inclination. 

Again,  it  is  said  she  was  not  overtaken  by  the  Tuscarora,  which  had 
been  brought  to  Southampton  by  Mr.  Adams  for  the  very  purpose  of 
iuterceptiug  her;  nor  by  any  other  of  the  vessels  of  war  of  the  United 
States  until  finally  destroyed  by  the  Kearsarge.  No  better  answer  to 
Ibis  can  be  given  than  in  the  words  of  Sir  Thomas  Baring  in  the  House 
of  Commons,  on  the  13ch  of  May,  18i>4,  when  he  said,  that  "even  with 
our  cruisers  afloat  it  would  not  be  easy  to  pick  up  au  Alabama ;"  '■'  or  in 
those  of  Mr.  Cobdeu,  in  the  same  debate : 

a  the 
„  .  .       "itlLj  trying 

Ui  lind  a  linet  of  five  hundred  sail  eome  from  France  to  Ej;ypt.  Yon  may  find  a  vosae! 
ioahailior  jiMt  as  Neluon  found  tbe  FrHoch  Beet  at  tlie  Nile;  but  oven  if  you  abould 
liud  u  American  cruiser  in  a  harbor,  by  your  own  rules  yon  must  allow  hor  to  escape, 
Wvause  you  say  sbe  maat  have  a  start  of  twenty-fout  hount.* 

The  latter  gentleman  on  another  occasion,  July  23d,  1863,  also  said  : 

Xoir,  when  ttillthe  great  bulk  of  onr  commerae  ig  carried  on  by  sailing- veasels,  two 
or  three  steaniera,  built  Dsnecially  for  epeed,  may  harass,  and,  in  fact,  may  render  val- 
D<'ltiB,  the  mercantile  maiine  of  a  whole  nation.  I  have  heard  it  said,  "  O,  if  it  were 
iiiir  OH>,  we  sbould  soon  catch  those  veaHela."  *  *  I  have  foar  times  crossed  tbe 
Atlantic,  and  sailed  for  two  thousand  miles  without  seeing  a  strange  sail.  The  ocean 
i>  arery  wide  place.  You  cannot  follow  a  vessel  when  it  has  once  got  out  to  sea  nilb 
■Dy  efaance  of  catching  it.  You  have  no  atalions  where  you  can  hear  of  it,  and  no  road 
wbieb  yoQ  can  follow  with  the  chance  of  catching  it.  '■ 

'  Brit.  Case,  p.  63. 

*  Am.  App.,  vol.  vii,  p.  76. 

'Am.  App.,  Tol.  V,  p.  579. 
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EHpeciallf  does  this  difficulty  exist  if  the  lawa  and  regalations  of 
nenCrality  aro  not  strictly  enforced.  In  Janaary,  1863,  Commodore 
Wilkes,  of  the  United  States  Navy,  wrote  to  the  Secretary  of  the  Navy 
of  hia  Government : 

Tbe  fact  of  the  Florida  having  but  a  few  day  a'  ooal,  malces  me  Anxious  to  bsVG  our 
vessels  off  the  HaTtioiqne,  nbich  ia  the  oaly  island  they  can  hope  to  get  Any  coal  or 
snpplicis  at,  the  Eaf^liBh  iatandH  beiag  oat  off  nuder  the  jnl«A  of  Her  M^eety  &r  n 
_!_»_  J — jet,  which  preeludoB  the  possibility,  nnleaa hjf  Smt  "'" 
eir  getting  ooal  and  comfort  there ;  Irberafuiw  (h 
le  to  be  the  only  one  to  which  they  will  attempt  U 
The  Florida  did  get  coal  at  Barbados,  an  English  island,  and  the  plans 
of  Commodore  Willies  failed. 
The  Alabama  having  escaped,  the  British  steamship  Bahama  cleared 
Amucyi  rrora  OD  tho  13th  of  August  ftom  Liverpool  for  Nassau  with  her 
ih.B.him..  armament,  shipped  by  Fawcett,  Preston  &  Co.*    Tbe  Baha- 

ma also  had  on  board  Captain  Baphael  Semmes,  who  afterward  com- 
manded the  Alabama,  and  some  officers  and  seamen,  as  passengers.^ 
The  English  bark  Agrippina  also  cleared  from  London  in  August  for 
Demerara  with  a  cargo  of  coal  and  munitions  of  war.' 

At  Angra  Bay,  in  tbe  Azores,  which  "  had  been  used  and  abused  by 
corsairs  and  pirates  during  centuries,"^  on  the  22d  and  23d  of  Augast, 
this  armament,  coal,  ammunition,  and  stores,  and  these  officers  and  sea- 
men, were  transferred,  under  the  British  Hag,  from  these  vessels  to  the 
Alabama.  On  the  24th,  Captain  Semmes,  with  his  officers,  took  posses- 
sion of  the  Alabama  and  mustered  tbe  crew,  eighty-four  in  number  and 
mostly  British  subjects.^  The  English  ensign  was  hauled  dowa  and  the 
flagofthe  insnrgentshoistod.''  Thus  armed,  manned,  and  equipped,  the 
Alabama  sailed  from  tbe  Azores  as  a  cruiser  of  the  insurgeuts. 

On  the  18th  of  November  she  arrived  at  Martinique,  and  anchored  in 
HI  Hinii.  u.  ^^^  harbor  of  Fort  de  France.'  She  went  there  to  coal,  ar- 
"'°"°  rangements  having  been  made  to  meet  tliebark  Agrippina, 
(the  same  that  bad  taken  part  of  her  outfit  to  Angra,)  which  had  arrived 
about  one  week  previous  with  a  cargo  of  coal  from  an  English  port.*  On 
the  5th  of  September  Mr.  Adams  had  forwarded  to  Ei^rl  Russell  a  let- 
ter from  tbe  consul  at  Liverpool,  stating  that  the  Agrippina  was  M 
carry  out  another  cargo  of  coal  to  the  Alabama.  On  tbe  a.'ith  the  com- 
missioners of  customs  iaformed  the  lords  coramissio  ners  of  the  treasurj- 
that  they  bad  no  power  to  iDterfere.'" 

The  Agrippina  left  port  upon  tbe  order  of  Oapfciin  Semmes  to  get 
under  way  forthwith  and  proceed  to  a  new  plivoe  of  rendezvous,  as  "  it 
would  not  do  for  him  to  think  of  coaling  in  Martinique  under  the  ctr- 
cumetances."  "  Martinique  was  under  tlie  jurisdiction  of  the  French 
Government  and  not  under  that  of  Her  Majesty. 

Ou.the  evening  of  the  19tb  the  Alabama  herself  left  port,  the  United 
States  steamer  San  Jacinto  having  appeared  in  tbe  ofling."  On  the  af- 
ternoon of  tbe  20tb  she  joined  the  Agrippina,  and  the  two  ran  together 

'  Am.  App.,  vol.  vi,  p.  33i^, 

■"  Brit.  Cass,  pp.  100,  101,  104. 

■'  Ibid.,  p.  104. 

^  Ibid. 

"Am.  App.,  Coniiter-Cuse,  p.  1013. 

"  Brit.  Cane,  p.  105. 

'  Brit.  App.,  to),  i,  p.  '.214 ;  Biit.  Case,  p.  tOQ. 
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to  their  concerted  auchorage  in  Blauquilla,  "  one  of  those  little  coral 
iaiamh  tliat  ekirt  tlie  SoutL  American  coast,  iiot  yet  fully  adapted  to 
the  habitation  of  man."' 

They  remained  there  five  days,  the  Alabama  coaling  and  makiupf 
other  necessary  pteparatious  for  sea,  when  the  coal-ship,  which  hail 
still  another  supply  of  coal  on  board,  was  dispatched  to  another  i-eadez- 
vons,  the  Areas,  little  islands  in  the  Gulf  of  Mexico,  ofif  the  coast  of 
Yucatan.*  This  new  rendezvous  was  reached  by  both  vessels  on  the 
iM  of  December.^  The  Alabama  remained  at  the  Areas  a  week,  coa!- 
iag,  repairing,  and  refitting.  At  the  end  of  that  time  the  Ag:Hpptna 
was  put  under  sailing  orders  for  Liverpool  to  report  to  Captain  Bulloek 
for  another  cargo  of  coal,  to  be  delivered  at  Fernando  de  Nuronba, 
auother  rcndezvons  agreed  uiion.* 

On  the  11th  of  January  Captain  Semines  engaged  aud  sunk  the  United 
States  giin-boat  Hatteras  twenty-five  miles  southeast  of  Gal-     i^u„,  ,h,  h.^. 
veston,  Tesas,  one  of  the  ports  of  the  insurgents.     In  the  "'" 
engagenient  the  Alabama  received  "six  large  shot-holes  at  the  water- 
line."* 

On  the  evening  of  the  20tb  she  arrived  at  Port  Poyal,  in  the  island  of 
.Tamaica,  and  within  the  jurisdiction  of  Uer  Majesty's  Gov- 
emment,  "  to  repair  damages  sustained  in  the  action,"  and  •■!  VTia V-o,"";  . 
to  land  prisoners.^  The  distance  from  the  place  of  the  en-  '"  '"  """°"'"' 
^agemeut  to  Jamaictv  was  about  fifteen  hundred  miles.  On  arriving 
Captain  Semmea  applied  to  the  naval  officer  in  command  at  the  Btation 
for  permission  to  land  bis  prisoners,  repair  damages,  and  to  receivecoal 
and  supplies,  stating  it  was  absolutely  necessary  the  damages  "  should 
i>e  repaired  before  he  could  proceed  to  sea  with  safety."'  This  was  the 
first  British  port  the  vessel  had  visited  after  her  escape  from  Liverpool. 

In  this  connection  it  will  be  recollected  by  the  Arbitrators  that  on  the 
31st  of  July,  after  her  escape,  Earl  Eussollsnggested.to  the  Duke  of  New- 
castle "  the  propriety  of  acopy  of  the  inclosed  report  (that  of  the  Law-Ofl5- 
i^rs,  of  the  29th  of  July)  being  sent  to  the  Governor  of  the  Bahamas." " 

Oq  the  16th  of  September,  after  the  receipt  at  London  of  information 
of  the  release  of  the  Oreto  at  Na.ssau,  the  Law-Offieers  were  inquired  of 
whether  it  would  be  "  necessary  to  modify  the  instructions  sent  to  the 
Governor  of  the  Bahamas"  forthedetentionof  the  Alabama,^  and  on  the 
23th  tbey  replied  that  they  were  of  "  the  opiuion  that  if  the  vessel  290 
Khonld  pot  into  Nassau,  she  ought  to  be  there  seizetl  and  proceeded 
against,  provided  that  there  be  nothing  in  the  condition  of  the  vessel 
when  at  Nassau  tending  to  rebut  the  inference  which  the  law-officers 
drew  from  the  facts  laid  before  them  with  respect  to  the  vessel  when 
she  lay  at  Birkenhead."'" 

This  was  after  it  was  known  that  the  Alabama  bad  been  armed  and 
equipped  ami  had  started  on  her  cruise,  as  that  fact  was  communicated 
by  Mr.  Adams  to  Earl  tinsselt  on  the  4th  of  September." 

After  the  necessary  correspondence  between  the  naval  officer  at 
Jamaica  and  the  Lieutenant-Governor  of  the  island,  the  jiermission  to 
repair  asked  for  by  Captain  Semmes  on  his  arrival  was  granted."  This 
was  reported  to  the  Government  of  Her  Majesty,  and  on  the  14th  of 
February  Earl  Kussell  informed  the  Duke  of  Newcastle  that,  in  his 
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opioioD,  the  procecdioga  of  tbe  Governor  should  be  approved,  but  he 
trasted  *'  the  Alabama  has  beeu  warned  to  depart  as  aoon  as  the  neces- 
sary repairs  are  finished.'" 

When  the  Alabama  arrived  at  Jamuica,  althongh  she  had  on  board 
the  officers  and  men  of  the  Hatteras  us  prisoners,  four  officers  of  Her 
Majesty's  ship  Challenger,  four  of  tbe  Cyguet,  and  one  of  the  Grey- 
hound, went  on  board  of  her  upon  visits  of  courtesy,'  and  the  baud  played 
the  tune  called  Dixie's  Land  as  a  compliment  to  her,  "  because  it  is  the 
ordinary  usageandcustom  among  the  navies  of  civilized  nations  to  play 
complimentary  tunes  to  each  other  on  such  occasions."^  It  may  have 
beeadone  by  thejuniorofiieers,  "entirelyfrom  thoughtlessness," and  that 
the  "inconsiderate  young  man  who  ordered  DLrie's  Land  to  be  played' 
was  "  severely  reprimanded ;"  yet  it  was  done,  and  the  most  eordinl  re- 
lations were  at  once  established  between  the  ofilcers  of  all  these  ships 
(the  English  squadron)  and  those  of  the  Alabama.'"* 

"  The  fractures  made  by  six  large  shot  or  shell  near  the  water-line    • 

•  required  extensive  repairs,  which  could  not  be  completed  by  the 
unskillful  workmen  hired  here  before  late  in  the  afternoon  of  the  2ri|h. 
and  the  Alabama  sailed  at  8.30  of  the  same  evening."  €he  "was  treated 

*  *  exactly  as  I  [the  uavai  commander  at  the  station]  shall  act 
toward  any  United  States  man-of-wnr  that  may  hereafter  call  here."^ 
Why  she  did  not  remain  longer  may  be  inferred  from  what  Captain 
Semmes  said  to  the  Vice-Admiral  on  bis  arrival,  which  was,  "  If  I  re- 
main here  an  hour  more  than  can  be  avoided  I  shall  run  tbe  risk  of  find- 
ing a  squadron  of  ray  enemies  outside,  for  no  doubt  they  will  be  in  pur- 
suit of  me  immediately."* 

She  arrived  at  the  harbor  of  Rata  Island  near  the  island  of  Fernando 
I  <  II  d.  deHoronba/ in  the jurisdictionofHisM^estythe  Emperor 
*'"*"  ""  of  Brazil,  on  the  4th  of  April,  expecting  there  to  meet  the 
Agrippina  with  coal.  That  vessel  did  not  arrive  and  Captain  Semmes 
supplied  himself  from  one  of  his  prizes  taken  on  the  day  before  he  en- 
tered the  port.' 

While  at  these  islands  waiting  for  his  coal,  Captain  Semmes  cruise<l 
in  the  neighborhood  and  captured  two  vessels  near  the  shore,  and,  as 
was  claimed,  within  the  territorial  waters.  He  was  entertained  by  the 
governor  and  provided  with  horses  to  go  about  the  island.  The  Gov- 
ernor returned  his  official  visit  in  uniform.  Upon  this  becoming  known 
to  the  president  of  Pemambuco,  he  "  dispatched  an  officer  in  the  Bra- 
zilian steam-vessel  Mamanguape  to  inquire  into  these  statements,  to  re- 
quire Captain  Semmes  to  leave  the  island  within  twenty -four  hours,  and 
to  supersede  the  Governor  if  what  had  been  asserted  should  prove  to  be 
true."* 

The  inquiry  was  made,  the  Governor  dismissed,  and  tbe  Alabama  or- 
dered to  leave  the  islands.'" 

This  action  of  the  President  of  the  Province  was  approved  by  the  Gov- 
ernment of  His  Majesty  the  Emperor." 

On  the  11th  day  of  May,  the  Alabama  arrived  at  Bahia.  The  bark 
C;utor  was  also  there  with  coaI,buttheGovemment,"  taking 
into  consideration  the  circumstances  of  sus]>ectiug  that  the 
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bark  had  goae  direct  to  tbat  port  by  preconcerted  agreement,  refused 
permission  decisively  to  the  commander  of  the  Alabama,  who  had  asked 
to  be  permitted  to  receive  the  coal  from  on  board  the  barb." ' 

She  arrived  at  liabia  after  the  proceedings  were  commenced  to  in- 
veatigate  the  facts  imputed  to  her  at  Fernando  de  Noroiiha,  „  >,,i„j„,  ,„.,„ 
bat  before  their  conclusion.  Upon  their  cuncluBion  an  order  f;",;';;;  ^;"l.,'z 
iras  made  that  "  the  Alabama  shall  no  more  be  admitted  ■"""'  "^  ""'"'■ 
in  any  port  of  the  empire.  She  wonid  have  snffered  the  same  exclnaion 
from  Bahia  if  she  had  not  presented  herself  at  that  port  even  before 
proof  of  her  culpability  could  be  obtained,  and  before  the  Imperial  Gov- 
ernment, surprised  by  sueli  audacity,  could  have  been  enabled  to  take 
measures  concerning  the  penalty  which  in  such  cases  ought  to  be  ap- 
jihed."' 

On  the  29th  of  July  the  Alabama  appeared  in  Saldanha  Bay,  in  the 
Cape  Colony,  and  thus  came  once  more  within  the  jurisdic- 
tion of  Her  Majesty's  Government.^  On  the  Ist  of  August,  *>  f*!"  to.-. 
Captain  Semmes  availed  himself  of  "an  opportunity  offered  by  the 
coasting  schooner  Atlas  to  communicate  with  the  Gape,"  and  informed 
Ibe  Governor  that  he  had  arrived  in  the  bay  "  for  the  purpose  of  effecting 
some  necessary  repairs."*  On  the  4th  of  the  same  month  the  Consul  of 
the  United  States  also  informedttbe  Governor  of  the  presence  of  the  Ala- 
bama in  the  bay,  and  ashed  that  she  "  should  be  at  once  seized  and  sent  to 
Englandjfrom  whence  she  clandestinely  eaeaped,"*  TheGovemor  caused 
a  reply  to  be  sent  on  the  next  day  to  the  effect  that  he  "  has  no  instruc- 
tions, neither  has  he  any  authority,  to  seize  or  detain  that  vessel."* 

At  two  o'clock  in  the  afternoon  of  the  samcday  (the  5th)  she  appeared  oft 
Cape  Town,  and,  at  the  entrance  of  Table  Bay,  within  sight  of  the  town 
and  hundreds  of  persons,  captured  the  American  bark  Sea  Bride.^ 

This  was  made  known  to  the  Governor  at  once  by  the  United  States 
consul,  whoclaimedthatthe  capture  was  "clearly  within  British  waters."' 
The  Governor  caused  inquiries  to  be  made  of  the  captain  of  the  Ala- 
bama and  also  of  the  port-captain  and  other  persons,  and  satisfied  him* 
self  that  "the  vesi^els  were  not  less  than  four  miles  distant  from  land."' 
It  was  not  denied,  however,  that  this  was  in  full  sight  from  the  town.  In- 
deed, that  was  shown  to  be  the  ease  by  the  statements  of  all  who  were 
inquired  of  by  the  Governor."' 

After  this  capture  on  the  5th,  the  Alubama  came  into  Table  Bay,  and 
Captain  Semmes  at  once  announced  to  the  Governor  that  he  had  come  in 
tor  "  supplies  and  repairs,"  and  asked  leave  to  "land  prisoners."  On 
lieing  inquired  of  by  the  Governor  as  to  the  "  nature  and  extent  of  sup- 
plies and  repairs  "  required,  be  replied :  "  I  shall  need  some  provisions 
for  my  crew ;  •  •  •  niid  as  for  repairs,  my  boilers  need  some 
iron  work  to  be  done,  and  my  bends  require  calking,  being  quite  open, 
i  propose  to  take  on  board  Uie  necessary  materials  here,  and  to  pro- 
rwl  with  all  dispatch  to  Simon's  Bay  for  the  purpose  of  making  these 
repairs,"  " 

The  resecl  remained  at  Table   Bay  three  days  and   then  went   to 
Simon's  Bay,   also   in   Her    Majesty's   dominions,  to  calk 
and  refit,  arriving  there  on  the  9th.    On  the  way  over  Cap-        •■"■■™-i^' 
t;iiu  Semmes  chased  and  captured  another  Amencan  vessel,  but,  "  on 
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my  pointing  out  to  bim,"  snys  Rear-Admiriil  Walker,  ''that  be  had 
done  so  in  nentral  waters,  be  asHnred  me  that  it  was  quite  unintentional, 
and,  being  at  a  distance  from  the  land,  he  did  not  observe  that  be  had  got 
within  three  milea  of  an  imaginary  line  drawn  from  the  Gape  of  Good 
Hope  to  Cape  Hanglip,  but  on  discovering  it,  he  did  not  detain  the 
vessel."    This  explauation  was  considered  sufficient.' 

After  the  capture  of  the  Sea  Bride,  she  was  brought  within  a  mile 
and  a  half  of  the  shore.*  Upon  the  representation  of  this  tact  by  Ibe 
Consul  of  the  United  States  to  tbeCovernor,  he  immediately  replied  that 
he  did  not  feel  warranted  in  takiugsteps  to  remove  the  prize  crew,^  upon 
the  ground,  as  be  afterward  said,  that  the  vessel  was  brought  in  through 
*'  iuaidvertence." ' 

After  his  arrival  at  Cape  Town  on  the  5th,  Captain  Semmes"iDeu- 

tioned  to  the  Governor"  that  he  left  outside  one  of  his  prizes 

Th.T„.c.io™       previoasly  taken,  the  Tuscaloosa,  which  be  bad  equipped 

and  fitted  as  a  tender,  and  had  ordered  to  meet  bim  in  Simon's  Bay,  as 

she  also  stood  iu  need  of  supplies."* 

On  the  8th  this  vessel  arrived  at  Simon's  Bay.  She  was  ''  a  bark  of 
Ave  hundred  tons,  with  two  small  rifled  twelve-pouuder  guns  and  ten 
men,  and  was  captured  by  the  Alabama  on  the  21st  of  June  last,  off 
the  coast  of  Brazil,  cargo  of  wool  stitl  on  board."  ^  She  had  never  been 
condemned  by  a  prize  court,  but  had  been  commissioned  by  Captain 
Semmes  on  the  high  seas  as  a  tender  to  his  ship,  one  of  his  lieutenants 
having  been  placed  iu  command.^  The  Attorney-General  of  the  Colony 
was  of  the  opinion  that  "  if  the  vessel  received  two  guns  from  the  Ala- 
bama, or  other  Confederate  vessel  of  war,  or  if  the  person  in  command 
of  ber  has  a  commission  of  war,  or  if  she  be  commanded  by  an  officer 
of  the  Confederate  Ifavy,  in  any  of  these  cases  there  will  be  a  sufflcieot 
setting  forth  as  a  vessel  of  war  to  justify  her  being  held  to  be  a  ship  of 
war."    And  she  was  admitted  into  the  harbor  as  such.* 

The  Tuscaloosa  remained  at  Simon's  Bay  until  the  morning  ol  the 
14th,  and  the  Alabama  until  noon  of  the  15th.'  The  Tuscaloosa  went 
to  Saidanba  Bay,  where  she  found  the  Sea  Bride,  driven  there,  as  vat 
said,  by  stress  of  weather.  Both  vessels  remained  two  days,  then  pro- 
ceeded to  Angra  Pequena  on  the  west  coast  of  Africa,  where  they  were 
afterward  joined  by  the  Alabama.  On  leaving  the  bay  they  were  com- 
municated with  by  a  steamer.  The  Sea  Bride  and  ber  cargo  were  sold 
at  Angra  Pequeua  to  an  English  subject  who  resided  at  Cape  Town. 
Tho  Tuscaloosa  also  landed  there  ber  cargo  of  wool."* 

The  Tuscaloosa  and  Sea  Bride  were  ordered  to  Angra  Peqiiena  by 
Captain  Semmes.  "  The  object  of  sending  the  Tuscaloosa  there  was  to 
get  wool  taken  out  of  her  and  replaced  by  ballast.  •  •  •  Captain 
Bcmmes  bad  previously  bail  an  ofier  for  the  Sea  Bridle,  which  lie  re- 
solved to  accept.  ■  "  •  A  day  was  fixed  for  both  the  Tuscaloosji 
and  Sea  Bride  to  be  at  anchor  iu  the  harbor  of  Angra  Pequena.  Upon 
tItaC  day  Captain  Semmes  took  iu  the  Alabama,  met  the  parties  who 
bad  made  him  the  offer  for  the  Sea  Bride,  and  completed  the  sale  of 
ber.  •  •  •  The  wool  was  taken  out  of  the  Tuscaloosa  and  landed, 
•    "     •     and  is  now  (September  19)  on  its  way  to  market."" 
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The  Tuacolooea  went  to  aca  nt  dayliglit  on  tbe  14th,  and  vie  foMov/etl  her  Id  tlie 
Alabama  the  next  day.  Tbe  former  was  to  proceetl  to  Saldanha  Bay.  and  thooce  take 
Iba  Sea  Bride  iritb  ber  to  one  of  the  naiababiled  harbora,  some  disfauce  to  the  Dortb- 
«>rtl,  ind  tbe  Alabama  woh  to  follow  ber  tbitber  aftor  a  cruiae  of  a  fen  daya  off  tbe 
Cape.  At  length,  when  I  Buppo»r>d  theTuBcaloosa  hiiiI  tbe  Sea  Bride  had  reached  their 
d(«tinBtioD,  I  filled  away  aad  followed  tliem.  Oa  the  moroing  of  the  ^Sth  of  Aagoat 
we  BLgbted  the  land,  after  having  been  delayed  by  a  deniie  fog  for  twenty-four  hours, 
lod  in  tbe  connie  of  the  atternoou  we  ran  into  the  bay  of  Angra  I'eqnona  and  anchored. 
Tbis  was  our  point  of  rendezvons.  I  fonnd  tlie  rngcalooaa  and  the  Sea  Bride  both  at 
anrhor.  I  bad  at  last  fuuud  a  port  into  which  I  could  take  a  prize.  I  was  now,  in 
abort,  among  the  Hottentots,  no  cirilizod  nation  claiiuiug  jurisdictigu  over  the  waters 
in  which  I  was  aDcbored.  When  at,  Uape  Town  an  EngTiali  merchant  bad  visited  me, 
mi  maale  overtures  for  the  purchase  of  the  Sea  Bride  and  her  cargo,  lie  was  willing 
ID  ran  the  risk  of  non-condemnation  by  a  prize-court,  and  I  could  put  him  in  posaes- 
tioQ  of  the  prize,  he  said,  at  some  inlet  on  the  coast  of  Africa  without  the  juriadiction 
of  any  civilized  power.  I  made  the  sale  to  htm.  He  was  to  repair  to  the  given  ren- 
deiToua  in  hia  own  vessel,  and  I  found  him  here,  according  to  his  agreement,  with  the 
atipnlatcd  prioe — ahout  one-third  the  value  of  the  ship  and  cargo — in  good  English 
savereigna,  which,  upon  being  counted,  were  turned  over  to  the  paymaater  for  the 
military  chest.  The  purchaser  was  then  put  in  pojscsaiou  of  the  prize.  I  had  made 
an  arrangement  with  other  parties  for  tbe  sole  of  tbe  wool  atill  rutnaitiingon  board  the 
Toualonaa.  This  wool  waa  to  be  landed  at  Angra  rerjnena  also,  the  purcbaaor  agreo- 
LDf;  to  ship  it  to  Kuroi>e,  and  credit  the  Confodurate  States  with  two-thirds  of  the  pro- 

Od  the  16tli  of  September  tbe  Alabama  agaia  arrived  at  Siinou's  Bay.* 
Upon  bis  arrival  Captain  Semmes  immediately  waited  upon 
Kear-Admiral  Walker  and  "frankly  explained"  to  liim,  as  tbe  '■■™°"  " 
Admiral  reported  to  the  Secretary  of  the  Admiralty  ou  the  17tb,  his 
proceedings  at  Angra  Pequena.^  On  the  19th  a  full  account,  as  given 
>>;  Captain  Semmes  to  a  reporter  on  the  ISth,  waa  published  in  the  Cape 
Town  Argus-* 

Captain  Semmes  returned  to  the  port  at  Simon's  Bay  "  for  coal,  some 
provisions,  and  to  repair  her  condensing  apparatus."'  Qe  would  not 
have  come  back  there,  "  but  his  condensing  apparatus  got  out  of 
order,"  ^ 

Tbe  Alabama  remained  in  port  until  3  p.  m.  of  the  24th,  when,  having 
completed  her  repairs  and  taken  on  a  supply  of  coal,  she  sailed  for  the 
Indian  seas.  "  The  ofDcers  of  the  station  were  as  courteous  "  as  before, 
and  CaptaiD  Semmes  renewed  bis  "  very  pleasaut  intercourse  with  the 
Admimrs  family."' 

On  tbe  22d  of  December  she  arrived  at  Singai>ore,  also  within  the  juris- 
diction of  Her  Majesty's  Government,  and  was  supplied  with 
wal  and  provisions.    While  there,  some  of  the  crew  hav-  •■'•'"■■''■ 

log  deserted,  Captain  Semmes  "permitted  half  a  dozen  picked  fellows 
lo  come  on  board,  to  be  shipped  as  soon  as  we  should  get  out  into  the 
strait."' 

Oa  the  20th  of  March  the  Alabama  again  arrived  at  Simon's  Bay. 
Captain  Semmes  was  "permitted  to  receive  a  supply  of  „  si„„.-.  ■«, 
coal,  and  complete  provisions,"  after  which  he  put  to  sea  on  ■"■i- -J '■■•■'•"■"■ 
the  lijtli.'  From  there  she  proceeded  to  Cherbourg  in  France,  at  which 
place  she  arrived  on  the  11th  of  June.  Ou  the  lOtU  she  left  that  port  to 
engage  tbe  United  States  steamer  Kearsarge,  and  was  snnk  ^^  ^  _^_^  ^^ 
in  the  engagement,  many  of  her  officers  escaping  to  Great  "''.'".■"' j«i"  i». 
Britain  in  an  English  yacht  which  came  out  from  Cherbourg 
to  witness  the  action.'" 
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Thas  it  will  be  seeu  tbat  in  a  cruise  of  about  two  years,  the  Alabama 
R~._.  ,h  Gr,..,  receivedallherrepairs, previous toberarrivalatOberboarg, 
fci'^F'^*"'""'"''  (except  sucb  as  could  be  made  in  the  open  sea  or  at  anchor- 
ages tonnd  in  imiuhabited  islands,)  in  tbe  ports  of  Great 
Britain.  Sbe  was  supplied  with  coal  from  Great  Britain  exclnsivelj-, 
except  once  wlien  it  was  taken  from  one  of  her  prizes  and  once  at  Babia. 
This  last  would  not,  however,  have  been  allowed,  bad  the  facts  iu  reJa- 
tiou  tti  her  conduct  in  the  waters  of  His  Majesty  the  Emperor  of  Brazil 
been  knowo  at  the  time.  Having  made  "Uata  Island  the  base  of  her 
operations,  for  to  that  place  she  carried  prizes,  and  from  thence  pro- 
ceeded to  make  others,  which  she  oixlered  to  be  burnt,  after  having  kept 
them  there  some  days  at  tbe  anchorage  place  of  that  island,"  His  Maj- 
esty the  Emperor  of  Brazil  "  ordered  that  the  said  steamer  be  no  more 
received  in  any  port  of  the  Empire." ' 

The  "toleration"  of  such  abuses  was,  in  the  opinion  of  His  Majesty, 
*'  equivalent  to  permitting  tbe  ports  of  tbe  Empire  to  serve  as  basea  for , 
operations  for  the  belligerents."^  Therefore,  this  first  "  disrespect  to 
the  sovereignty"  of  that  Empire  was  followed,  as  soon  as  discovered,  by 
a  peremptory  order  of  banishment. 

The  United  States  ask  the  Arbitrators  to  contrast  this  condnct  with 
that  of  tbe  Goverumenl  of  Her  Majesty. 

This  vessel  was  built  and  specially  adapted  to  warlike  use  ia  Great 
Britain,  and  iu  violation  of  tlie  laws  of  that  sovereignty.  She  sailed 
from  a  port  in  tbat  sovereignty,  unarmed,  but  fitted  in  all  respects  to 
receive  her  armament;  she  escaped  after  her  detention  by  the  Govern- 
ment had  been  determined  upon ;  her  armament  was  constructed  in 
Great  Britain;  her  ammunition,  stores,  and  crew  were  all  provided 
there;  these  were  shipped  by  the  insurgents  on  board  of  English  ves- 
sels in  English  ports,  transported  to  the  waters  of  another  Government, 
under  the  English  nag,  and  there  transferred.  After  her  cruise  com- 
menced, her  coal  was  supplied  from  Great  Britain  in  English  vessels 
dispatched  from  English  ports,  with  instructions  to  proceed  to  places  of 
rendezvous  arranged  by  "  preconcerted  agreement "  through  agents  of 
the  insurgents,  having  their  places  of  business,  and  carrying  on  the 
operations  of  their  government,  upon  English  soil. 

She  sailed  a  distance  of  more  than  fifteen  hundred  miles  to  reach  an 
English  port  after  an  engagement  with  the  enemy  only  twenty-five  miles 
from  one  of  her  own  ports,  in  order  to  repair  damages  and  refit.  While 
cruising  along  the  coast,  going  from  one  port  to  another  in  British  juris- 
diction, within  cannon-shot  of  tbe  shore,  and  in  sight  of  the  town  in 
which  was  located  tbe  seat  of  tbe  colonial  government  of  Her  Majesty, 
she  captured  an  innocent  merchautraan  and  "inadvertently"  brought 
it  within  the  territorial  jurisdiction  of  Her  Majesty.  While  again  coast- 
ing between  other  ports  of  Her  Majesty's  dominions  sbe  again  chased 
and  detained  another  meichantman,  but  upon  being  informed  by  one  of 
the  officers  of  Her  Majesty's  Navy  that  this  was  within  the  jurisdiction 
of  Her  Majesty  the  captain  again  put  in  a  plea  of  "  inadvertence"  and 
released  his  prize. 

She  broQght  an  uncouderaned  prize  into  a  port  of  Her  Majesty  under 
pretense  of  a  commission  as  a  tender ;  her  ofUcers  there  made  contracts 
for  the  sale  to  Her  Majesty's  subjects  of  the  prize  cargo  of  this  so-called 
tender,  and  of  the  prize  vessel  and  cargo  taken  within  sight  of  the  laud ; 
and,  iu  pursuance  of  an  arrangement  made  in  port,  proceeded  to  an 
Qofrequeuted  island,  and  completed  the  sale  of  tbe  uncondemned  prizes 
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by  delivery  and  receipt  of  the  purcbase-mouey ;  aud  afterward,  iu  an 
Bnglisli  port,  her  captain  "  permitted"  a  few  picked  fellows  to  come  on 
board  for  "  shipment "  outside  of  the  jurisdiction. 

All  these  facts,  save  perhaps  the  last,  were  made  known  to  Her  Mnj- 
esty's  Government  as  soon  as  they  oecnrred,  yet  no  "  disi-espect  to  the 
sovereignty"  of  Her  Majesty  was  discovered;  snch  practices  were 
"tolerated;"  the  vessel,  with  her  ofScers,  was  at  all  times  and  on  all 
occasions  admitted  without  hesitation  to  the  hogpitalities  of  all  British 
ports,  and  "  treated  exactly  as  any  United  States  man-of-war  would  have 
been."  In  short,  she  was  permitted  at  all  times  to  do,  iu  the  ports  of 
Great  Britain,  what,  in  the  opinion  of  His  Majesty  the  Emperor  of 
llrazil,  was  " e<iuivalent "  to  their  use  as  the  bases  of  belligerent  opera- 
tions. During  all  this  time  no  instructions  were  ever  issued  from  the 
home  Government  which  could,  in  any  manner  whatever,  embarrass  the 
oiwrations  of  a  vessel  whose  Government  had  so  persistently  abused  and 
iosulted  the  power  and  sovereignty  of  Her  Majesty, 

As  to  the  vessel,  therefore,  the  United  States  believe  the  Arbitrators 
will  find  that  she  was  not  only  constructed  and  specially  adapted  to 
warlike  use  within  Her  Jfajesty's  Jurisdiction,  and  that  due  diligeuce 
was  uot  used  to  prevent  her  departure  therefrom,  bnt  that  after  her 
departure  she  was  permitted  to  use  the  ports  and  waters  of  Her  Majesty 
lis  a  base  of  naval  operations  against  the  United  States. 

As  has  been  seen,  the  Tuscaloosa  was  com  missioned  as  her  tender. 
Before  her  arrival  within  the  jurisdiction  of  Her  Majesty's  Government 
at  the  Cape  of  Good  Hope,  she  had  captured  and  released  upon  ransom- 
bond  one  vessel.  After  her  visit  and  supplies  there,  on  the  13th  of  Sep- 
tember, 1803,  she  captured  and  destroyed  one  more.  As  to  her,  Great 
Britain  permitted  her  ports  to  be  used  as  a  base  of  belligerent  operations- 
In  addition  t«  this,  having  been  commissioned  by  the  Alabama,  her  acts 
are  to  be  treated  as  the  acts  of  her  principal. 
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This  vessel  was  built  at  Dumbarton,  on  the  Clyde,  a  fi;w  miles  below 
Tb^  c™„„  .t  Glasgow,  by  William  Denny  and  Brothers.'  She  was 
oiuww  launched  ou  the  lOih  of  January,  1803,  and  was  then  calleil 

the  Virginia.  A  Misa  North,  daughter  of  Captain  JJorth,  of  the  insur- 
gent States,  was  prominent  at  the  launch  and  gave  the  ship  her  name." 
All  this  was  repotted  by  the  consul  at  Glasgow  to  Mr.  Seward  on  the 
IGth  of  January.^  Od  the  9th  of  October,  18G2,  Mr.  Adams  communi- 
cated to  Eail  Russell  a  copy  of  an  intercepted  letter  from  the  insurgent 
secretary  of  the  navy  to  Captain  North,  which  fully  explained  the  jKisi- 
tion  tbiit  gentleman  occupied  toward  the  insurgents.* 

Ou  the  12tli  of  February  au  article  iu  the  form  of  a  communication 
appeared  iu  the  London  Daily  News  addressed  to  Lord  Pal- 
™ri.';'r°'T.''..°j,!u'  merston,  then  at  the  head  of  Her  Majesty's  Government,  in 
'""-'"•""■"'•^  which  the  attention  of  his  lordship  was  particularly  called 
to  the  great  activity  iu  the  ship-building  yards  for  the  construction  of  a 
fleet  of  war-steamers  alleged  to  be  for  the  "  Emperor  of  China." 
Among  others,  mention  was  specially  made  of  the  two  "  iron-elads"  in 
the  yard  of  the  Messrs.  Laird,  and  also  of  a  steam  ram,  afterward  tlic 
Pampero,  (or  Canton,)  being  built  by  Thompson  Brothers,  at  Glasgow, 
where  they  were  subsequently,  when  they  were  approaching  completion, 
seized  and  detained  by  the  Government-  In  this  article  it  is  expressl.v 
stated  that,  "the  term  'Chinese'  is  in  general  use  in  the  building-yard^ 
of  the  Clyde  and  the  Mersey,  to  designate  the  Confederates,  and  the 
'  Emperor  of  China'  has  no  other  signihcattou,  in  this  connection,  than 
to  personify  Jeflerson  Davis."  ^ 

The  Virginia  is  also  specially  mentioned  as  oue  of  this  class  of  ves- 
sels, and  it  is  then  stated  that  "the  Government,  indeed,  professes n 
policy  of  non-interference;  but  such  a  profession  is  neutralized  by  tbf 
moral  support  which  the  noble  lord,  the  Secretary  of  Foreign  Aftairs. 
lends  totherebelliou,  when,  in  his  place  in  Parliament,  ho  expresses  Ibi' 
view  that  the  '  subjugation  of  the  South  by  the  North  would  be  a  great 
calamity.'  "  On  the  17th  of  February,  another  article  appeared  as  ii 
communication  in  the  same  paper,  addressed  in  the  same  form,  inwhitli 
this  language  is  used:  "  It  is  simply  incredible  that  it  (the  Government) 
alone  is  not  cognizant  of  facts  notorious  iu  commercial  circles,  and  the 
evidence  of  which  is  more  easily  accessible  to  its  agents  than  to  look- 
ers on," ' 

It  is  quite  true  that  thesewere  anonymous  communications  in  a  news- 
paper, but  the  newspaper  was  one  of  a  large  circulation  and  important 
political  iufluence  in  London,  and  the  articles  professed  to  state  facts. 
One  of  these  facts  was  that  many  vessels  wei-e  being  built  in  Great 
Britain,  intended  for  vessels  of  war;  nndanother,  that  it  was  pretended 
they  were  for  the  Emperor  of  China. 

The  Oreto  and  the  Alabama  had,  before  that  time,  escaped  from  Eng- 
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lish  ports  Hiider  |>ret<.'iise  of  being  inteuded  for  foreign  govemmenta. 
They  wei*  then  nnder  tbe  flagoftbeinsnrgents,  engaged  iu  tbedestrnc- 
tion  of  tbe  commerce  of  the  United  States, 

It  now  appears  that  Her  Majesty's  Government  bad  ample  means 
within  its  own  control  of  determining  which  of  the  veaaels  referred  to 
iu  these  articles  was  and  which  was  not  intended  for  "  the  Enii)eror  of 
China."  The  real  Chinese  Government  had  an  "agency"  at  "0  Little 
George  street,  Westminster,  London."  As  early  as  the  lOth  of  Septem- 
ber, 18(>2,  Earl  Eussell  caused  a  letter  to  be  addressed  to  Mr,  Lay, 
"inspector-general  of  Uhiuese  customs,  then  on  leave  in  England,"'  iu 
which  it  was  said: 

It  appeara  to  Her  Mn jest j'«  Government  tliat,  iinlcss  yoii  are  alre.idy  provided  with  » 
nrittcn  a;:thoTitj  from  tlio  Ctiineeo  Governiiioitt  for  tbo  Bt4<)i8  nhioh  you  iit«  tukin)^  to 
]iiovi<le  that  Ouvcrnmeut  with  nuviU  BaBiHtAnce,  you  eboiilU  procure  such  authority ; 
■Dd  I  am  accordingly  to  reqiiext  that  you  vill  take  stepn  for  iibtaiuing  snch  authority 
M  soon  as  possihiu,  although,  in  tlie  nieanvihile,  Her  MiKJBAty's  Government  ore  pre- 
pared to  act  on  the  asanruiiciw  of  Mr.  Bruce,  and  not  iiitcrimse  any  delay  in  your  pro- 
c«ediDgs.- 

The  Mr.  Bruce  referred  to  in  this  letter,  the  United  States  infer  from 
the  com>)4pondenee  which  afterward  occurred,  to  have  been  Sir  Fred- 
erick Sruce,  who  was  at  that  time  the  representative  of  Her  Majesty's 
Government  at  Pekin,  and  who  subsequently  sncceede<l  Lord  Lyons  at 
Washington. 

On  tbe  0th  of  October,  Mr.  Lay  addressed  a  letter  to  the  Foreign  Office 
from  the  "Chinese  government  agency,  6  Little  (Jeorge  street,  West- 
minister," a  copy  of  which  is  as  follows : 

My  abMnce  from  England  has  preveuteJ  my  recaivlng  before  ycstptiiay  your  letter 
of  the  10th  September.  With  rEl'i'rence  to  Earl  RuaeoH's  desire  that  I  nhonld  obtain  a 
written  aathurit;  from  tlie  Chinese  Rovemmeut  for  the  steps  I  am  tnlciug  lo  provide  it 
with  naval  nsaiHtanci',  I  have  the  honor  to  state  that  1  hold  aiicli  written  authority, 
itaCed  the  l&th  March,  l>Mt2,  from  my  locnm  tetieni,  Mr.  Hart,  to  purchase  and  enui-  - 


■lealii  Ileet,  ia  accordance  with  instrncfious  from  the  imperial  government.  I  have 
Kince  received  regulBr  remittances  from  the  foreign  customs  for  that  purjioBe,  by  direc- 
lion  nC  Prince  Kuag.  I  may  add  for  his  lordship's  infurmation,  that  on  the  28th  of  June 
last  I  received,  tliniDgb  Mr.  Hart,  a  dispatch  from  the  Chiuese  Foreign  Office  relative 
lo  tbe  proposed  Heot.  Thin  diapalch  prays  the  iuspcc tor-general  of  customs  in  earnest 
terms  to  use  tlie  utmost  dispatch  in  procuring  the  vessels.  It  repeats  the  instmctioDs 
issued  tn  the  goveuoi's  of  various  provinces  as  to  the  amounts  to  he  contributed  by 
them  toward  the  cost  of  tlie  fleet ;  refers  lo  the  Emperor's  anxiety  that  no  time  bo 
lost ;  and  closes  with  a  second  earnest  appeal  to  Ihe  inspcrtor-geneial  for  these  reasons 
''  not  to  lose  a  day."  With  respect  to  the  Hag  for  the  fleet,  I  have  written  for  precise 
autbority.    As  soon  as  I  receive  it,  I  nill  not  tail  to  apprise  Earl  Russell  of  the  fact.'' 

The  subsequent  correspondence  preceding  tbe  17tb  Febmary,  ]863, 
is  not  given  by  Her  Majesty's  Government  in  the  documents  and  evi- 
dence presented  for  the  cousideratiouof  the  arbitrators;  but  it  is  stated 
in  the  British  Case,  on  page  47,  that  "  in  March,  18()2,  the  Chinese  Gov- 
emmeut  gave  authority  to  Mr.  Lay,  inspector-general  of  Chinese  cus- 
toms, tbea  on  leave  in  England,  to  purchase  aud  equip  a  steam  fleet  for 
the  Bmperor's  service',  and  a  sum  of  money  was  placed  at  his  disposal 
for  the  purpose.  Mr.  Lay  acconlingly  entered  into  an  agreement  with 
Captain  Sherard  Osborn,  an  officer  in  Her  Majesty's  navy,  according  to 
which  tbe  latter  was  to  take  commaud-ln-chief  of  the  Heet,  receiving 
orders  from  the  Chinese  Government  through  Mr.  Lay.  Her  Majesty's 
Government,  by  orders  in  council,  gave  permission  U>  enlist  officers  and 
men  for  this  service." 
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The  Uuited  States  cannot  state  with  certainty  that  Huch  wiis  the  fact, 
but  they  have  reason  to  believe  that  some  of  the  vessels  mentioned  iu 
the  first  article  above  referred  to,  published  in  the  Loudon  Daily  News, 
were,  in  fact,  being  built  under  the  above-mentioned  arrangement,  and 
were,  in  fact,  intended  for  the  "Emperor  of  China."  But  it  is  certain 
that  all  were  not  so  intended,  and  particularly  was  this  the  case  with 
the  Laird  iron-clads,  the  Panii>ero  (or  Cautou)  and  the  Virginia,  (or 
Georgia.)  It  is  also  certain  that  the  steps  "  tiikeu  to  provide  the  Chi- 
nese Goverament"  with  "naval  assistance "  were  made  use  of  by  the 
iusnrgents  as  a  cover  to  their  tninsactions,  and  that  this  was  so  noto- 
rious iu  commercial  circles  as  to  have  become  the  subject  of  uewspaper 
comment. 

When  a  foreign  government  comes  to  the  shipyards  of  Great  Britain 
to  replenish  or  strongtiieu  its  navy,  it  has,  or  should  have,  no  couceal- 
inents.  If  at  peace,  it  is  lawfully  there,  and  Her  Majesty's  subjects 
may  and  do  invite  contracts  for  that  bind  of  work;  but  in  such  ca.se. 
the  representative  of  the  government  should  do  as  was  done  during  the 
war  iu  the  United  States  by  the  representative  of  the  ]>anish  govern- 
ment, who,  "  wishing  to  spare  Her  Alajesty's  Government  all  the  embar- 
rassment ix>8sible,  came  forward  and  gave  the  fullest  information  that 
a  vessel  was  being  constructed  for  the  Danish  Government.'" 

When,  therefore,  as  in  this  case,  vessels  suspected  to  be  for  warlike 
use  against  a  nation  with  which  Great  Britain  was  at  jteaee,  were  lieing 
constructed  in  the  shi|><yards  of  the  subjects  of  Her  Majesty,  auti  it  was 
said  that  they  were  lor  the  use  of  a  nation  which  could  lawfully  con- 
tract for  their  construction,  Her  Majesty's  Government  had  the  right, 
and  it  became  its  duty  at  once,  to  demand  the  "  fullest  information." 
Answers  from  a  nation  that  could  lawfully  contract  would  be  prompt 
and  direct.  Thejo  would  lie  no  necessity  for  concealment,  and  conse- 
quently uone  would  be  attempted. 

If  Ius)>ec tor-General  Lay,  or  Captain  Osborn,  had  been  requesteil  by 
Her  Majesty's  Government  to  name  the  vessels  actually  lieiug  con- 
structed under  their  6ui>ervision  for  the  Emperor  of  China,  a  prompt 
and  truthful  answer  might  have  been  expected  and  would  doubtless 
have  been  given.  So  far  as  appears,  no  snch  request  was  ever  made, 
and  the  insurgents  enjoyed  the  full  benetit  of  the  omission. 

It  is  quite  true,  that  neither  Mr.  Adams  nor  any  other  representative 
of  the  Uuited  States,  at  any  time  brought  his  suspicions  as  to  the  Vir- 
ginia to  the  special  attention  of  Earl  Russell,  or  any  other  officer  of  Her 
Majesty's  Government,  before  she  left  the  Clyde.  The  Consul  at  Gla.s- 
gow  had  strong  suspicions  as  to  her  character  and  de-stination,  but  he 
had  not  and  could  not,  with  his  means  of  information,  produce  "  snch 
evidence  of  the  fact  as  would  support  an  indictment  for  the  misde- 
meanor ; "  and  nothing  short  of  that,  Mr.  Adams  had  been  informeil  in 
•Inly  previous,  iu  the  case  of  the  Alabama,  would,  in  the  opinion  of  the 
solicitor  of  customs  at  London,  furuish"  justifiable  grounds  of  seizure.'" 

The  building  of  vessels  for  the  insurgents  upon  the  Clyde  had  but 
just  commenced.  The  consul  at  Glasgow  had  not  then  perfected  his 
arrangements  for  procuring  information,  as  bad  been  done  at  Liverpool, 
where  the  operations  of  the  insurgents  began,  and  bad  been  continued 
with  so  much  activity.  Consequently  the  United  States  could  not  then 
comply  with  the  rules  that  had  been  already  prescribed,  and  so  strenu- 
ously insisted  upon,  in  previous  cases,  for  the  guidance  of  the  officers  of 


ny  Google 


TBE    GEORGIA.  107 

Her  Mi^jest.v'a  tioreniiuent  in  such  luntters.  Such,  bowever,  was  not  tbe 
case  witb  Her  Majesty's  Gaveromeut  itself.  It  bad  ia  full  operation  all 
tbe  machinery  by  whicb  for  years  it  bad  been  accustomed  to  carry  on 
iU  police  and  revenue  departments.  It  needed  only  to  put  this  ma- 
chinery into  operation,  and  snspicions  could  be  raised  to  the  dignity 
and  importance  of  evidence,  or  set  aside  as  unfounded. 

This  was  never  done.  "Facts  notorious,"  "the  evidence  of  which  was 
more  easily  accessible  to  tbe  agents  of  the  Government  than  to  lookers 
on,'"  were  passed  by  without  the  notice  of  tbe  government,  and  tbis 
vessel  was  permitted  to  escape. 

But  it  is  said  that,  "when  snrveyeil  "by  the  measuring  surve.yor,  she 
presented  nothing  calculated  to  excite  suspicion;  that  she  bad  the  ap- 
ttearance  of  being  intended  for  commercial  purposes,  her  framework  ami 
plating  being  such  as  are  ordinary  in  trading-vessels  of  her  class.'" 

The  surveyor's  certificate  bears  date  February  4.  ile  commeuced  his 
survey  on  the  17th  of  January,  seveu  days  after  lier  laauch,  and  be 
visited  lier  on  two  separate  occasions  afterwards  for  the  purpose  of  com- 
pleting bis  survey.^  These  visits  .must,  therefore,  bave  ail  been  made 
previous  to  the  date  of  his  certificate,  (February  i.)  She  n~,.M^.r]:„^-, 
was  not  registered  until  the  liOth  of  March,  nor  cleared  nn-  "-^'^■^'^"'^ 
til  the  1st  of  April,  and  did  not  sail  until  the  2d.  The  evidence  pre- 
sented is,  therefore,  only  of  her  appearance  on  the  4th  of  February.  Iler 
Majesty's  government  does  not  appear  to  have  caused  any  examination 
to  be  made  after  that  time;  or  if  it  did,  it  has  not  seen  fit  to  furnish 
the  arbitrators  with  the  result. 

It  is  true  that  after  she  bad  sailed  and  it  was  known  she  had  already 
been  converted  into  a  cruiser,  tbe  collector  of  the  port  did  say,  in  a 
report  to  the  commissioners  of  customs  then  called  for,  that  the  "officer 
who  performs  the  tide  surveyor's  duty  atloat,  and  who  visited  her  on 
the  evening  of  the  1st  instant,  to  see  that  the  stores  were  correct,  in- 
forms me  he  saw  nothing  on  boanl  which  could  lead  him  to  suspect 
that  she  was  intended  for  war  purposes."  He  also  said  that  he,  himself, 
could  "testify  that  she  was  not  heavily  sparred;  indeed,  she  could  not 
)ipread  more  canvas  than  an  ordinary  merchant  steamer."^ 

But  this  can  hardly  be  looked  upon  as  having  the  cflect  of  an  exami- 
uatioD  actually  made. 

Oq  tbe  14th  of  February,  eight  days  after  the  certificate  of  the  sur- 
veyor, the  first  article  above  referred  to  appeared  in  the  Daily  News. 
Three  days  after,  on  tbe  17th,  the  next  api>eared.  Tbe  vessel  remained 
in  port  for  nearly  two  months  after  these  suspieions  assumed  shape  and 
liecame  "notorious  in  commercial  circles." 

That  she  was  specially  ada])ted  to  warlike  use  when  she  left  port,  is 
proven  by  the  fact  that,  as  soon  as  the  armament  was  transferred  to 
her,  off  the  coast  of  France  on  the  Uth,  she  set  forth  as  a  vessel  of  war, 
complete  and  ready  for  active  service.  She  needed,  when  she  left 
Greenock,  nothing  but  arms  and  ammunition.  Those  were  soon  obtained 
out  of  Her  Mi^esty's  dominions,  and  without  entering  any  port  she  com- 
menced her  work  of  destruction. 

She  was  registered  on  the  20th  of  March,  iti  the  name  of  one  "  Thomas 
Bold,  a  merchant  residing  at  Liverpool,"  *  as  the  owner.  He  was  a  rel- 
ative of  Lieutenant  Manry,  her  commander.'  On  the  27tb  she  com- 
menced shipping  her  crew  at  a  abtppiog  office  and  before  a  shipping 

I  Brit.  Case,  p.  l*i.  '  Ibid.,  p.  133.  ^ 

'll)id.  -^Dodley  to  Seward,  Am.  App,,  vol. 

'Ibid.  vi,  p.  519. 
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master  ui  Liverpool  for  a  voyage  "  from  Greeoock  to  Singapore  ami 
Houg-Kong,  {witli  liberty  to  call  at  any  port  or  ports  on  tbe  way,  if  re- 
qoired,)  and  aft«r  arrival  tbere  to  be  employetl  in  trading  to  and  from 
ports  in  tlieCbina  and  Indian  seas,  the  voyage  to  be  completed  within 
two  years  by  arrival  at  a  final  port  of  discharge  in  the  United  King- 
dom." '  Her  crew  left  Liverpool  for  Glasgow  on  the  30th  March,*  and 
they  went  on  board  the  vessel  whilst  lying  in  tbe  Clyde,  off  the  portot 
Greenock. '  On  the  1st  April  she  cleai-ed  from  Greenock  in  ballast  for 
Hong-Kong.* 

It  is  said  in  the  British  Case,  page  123,  that  "  the  men  believed  that 
this  was  the  real  destination  of  the  ship."  The  United  States  will  reply 
in  the  language  of  one  of  the  distinguished  gentlemen  who  now  compose 
this  honorable  Tribunal,  the  Lord  Chief  Justice  of  England,  on  the  trial, 
in  18G4,  of  the  parties  indicted  for  procnring  the  enlistment  of  the  men, 
and  say,  "Nodonbt  it  was  possible 'they  might  have  been  under  the 
delusion  that  the  ship  was  engaged  for  a  voyage  to  China ;"  *  but  they 
think  that,  after  a  censideration  of  the  afSdavits  and  correspondence, 
foond  in  vol.  i,  pages  412  to  415,  430  -to  439,  and  443  of  the  Brit.  Ap[i„ 
the  Arbitrators  will  conclude  that  such  a  delusion  was  hardly  probablr. 
One  witness,  Thomas  Matthews,  said  in  liis  affidavit,  "  I  understood  that 
the  vessel  was  not  going  to  China,  although  she  would  be  entered  oat 
for  that  place;"  ^  and  it  is  hardly  possible  to  believe  that  many  of  tbe 
crew  did  not,  when  they  shipped,  have  the  same  understanding. 

The  steamer  Alar  cleared  &om  the  port  of  Kewhaven  on  tbe  4th  of 
April,  for  Alderney  and  St.  Malo,  under  circa  instances 
""  ""  which  attracted  the  attention  and  excited  the  suspicions  of 

the  collector  there.  The  same  night,  after  her  clearance,  about  thirty 
men,  twenty  of  whom  appeared  to  have  been  British  sailors,  and  teu 
mechanics,  arrived  by  train.  Her  agent  admitted  she  had  munitionaol 
*.n.,.m.3i  "f  lb.  war  on  board.''  She  took  to  the  Japan  her  armament  and 
""""■  equi)iment,  which  were  ti^nsferred  to  her  off  the  coast  of 

France,  near  to  Brest-,  This  transfer  was  completed  on  the  evening  of 
the  9th.  On  the  6th'  tbe  collector  at  Newhaven  addressed  a  lett«r  to 
the  commissioners  of  customs  advising  them  of  the  circumstances  of 
suspicion  attending  the  clearance  of  the  Alar,  and  adding,  "  leaving  ni> 
doubt  on  my  mind  nor  on  the  minds  of  any  here,  that  the  thirty  men 
and  munitions  of  war  arc  destiued  for  transfer  at  sea  to  some  secotxl 
Alabama.^ 

On  the  8th,  Mr.  Adams,  in  behalf  of  the  United  States,  addressed  a 
note  to  Earl  Uussell  calling  bis  attention  to  the  Virginia 
,»('!,';„*,'.'","« 'iV,!  [Japan]  and  the  cironmstances  of  her  escape,  as  well  as  to  the 
lu^iL  j.^^j.  j.j^^^j.  ^^^  Alar,  loaded  with  guns,  shells,  shot,  powder. 

&c,  intended  for  her  equipment,  was  then  on  the  way  to  her.  This  note 
was  received  at  the/oreij;»  o^ce  at  12.45  p.  m.  of  the  day  of  its  date.' 
At  that  time  it  was  supposed  by  Mr.  Adams  that  the  vessels  would  proceed 
to,  and  meet  at,  the  island  of  Alderney.  Instnictions  were  immediately 
sent,  on  the  request  of  Earl  Russell,  to  the  officers  of  the  Government  al 
that  station  to  take  such  steps  in  the  matter  as  they  might  be  advised 
to  do  by  their  legal  advisers."  Ko  instructions  wore  sent  to  the  naval 
officers  at  Plymouth  or  Portsmouth.    No  cruisers  were  sent  out. 

'  Itrit.App~v«>l- '.  P-  *'i^-  "  *•■"''■  ■*!'?■.  ^°'-  '-  P-  ■'*^- 

'  Dudley  to  Sewara,  Aiu.  App.,  vol.  vi,  p,  509. 

*  Bht.Cose,  p.  IBS.  '  Report  of  collector,  Brit.  Case,  p-  1'-^'- 

'  Brit.  App.,  vol.  i,  p.  407.  '  Brit,  Case,  p.  123. 

^Aui.  App.,  vol.  iv,  667.  ^  Brit.  App,,  vol.  i,  p.  399. 

'"ATbuthnot  to  Uatumond,  ibid.,  p.  401. 
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The  Alar  was  of  only  eighty-fire  toos  burdeo. '  Of  course  she  could 
not  be  expected  to  lake  her  cargo  a  great  distance.  The  place  from 
wliich  she  cleared  was  given  by  Mr.  Adams  in  bis  letter  to  Earl  Bussell. 
The  letter  from  the  collector  of  customs  to  the  commissioners  of  customs 
reached  that  department  of  the  Gtovernment  iii  Loudon  on  the  7th,  and 
was  at  once  transmitted  to  the  lords  commissioners  of  the  treiiaury.* 
When  the  letter  of  the  collector  reached  the  treasury,  the  Alar  was 
"lying  to,"  not  haviug  yet  reached  the  Japan.  When  Mr.  Adams's 
letter  reached  the  Foreign  Office,  the  two  vessels  had  but  just  joined  each 
other  and  the  transfer  of  armament  had  not  been  commenced.^ 

The  GoverDuient,  however,  acted  only  on  the  suggestion  of  Mr.  Adams 
tbat  the  vessels  were  to  meet  at  the  island  of  Alderncy,  It 
originated  no  plans  of  its  own.  It  did  not  ingtitute  any  in-  ^i iw'm.^ ".!>'.","'" 
quiries  for  itself;  it  did  not  even  pay  any  attention  to  the 
suspicions  of  its  own  officers.  The  couscr^uence  was  that  the  vessel 
escaped;  and  thus  Great  Britain  furnished  tbe  insurgents  with  another 
complete*!,  equipped,  and  manned  vessel  of  war  ready  to  prey  upon  the 
wtnmerce  of  the  United  States.  The  Navy  of  the  insurgents  by  this  ad- 
dition was  increased  to  three  effective  and  powerful  vessels,  ooly  one  of 
nliich  had  ever  entered  their  ports,  but  all  of  which  had  proceeded  from 
the  ports  of  Great  Britain,  with  no  attempt  on  the  part  of  Her  Majesty's 
Government  to  prevent  their  departure.  All  these  vessels,  too,  were 
treely  admitted  into  the  ports  of  Great  Britain  as  vessels  of  war  set  on 
foot  legitimately,  and  without  any  insult  to  the  sovereignty  of  Her 
Majesty. 

All  the  facts  in  relation  to  the  escape  of  the  Japan  {afterwards  the 
Georgia)  were  made  known  to  Earl  Kussell  by  Mr.  Adams  on  the  10th 
of  April,  through  afSdavits  of  two  men  who  had  left  her  at  Brest.* 

After  her  armament  she  first  made  the  port  of  Bahia,  on  or  about  the 
11th  of  May,  where  she  went  to  "  meet  her  coal-ship,"  the 
Castor,  which  had  been  ordered  there  from  England  j'*  but, 
after  taktog  in  a  part  of  her  supply,  she  was  "stopped  by  the  au- 
thorities," aud  compelled  to  get  the  remainder  from  the  shore.^  This  the 
United  States  supi>ose  was  for  the  same  reason  which  was  assigned  by 
the  Brazilian  Government  at  the  same  time  for  refusing  to  permit  the 
Alabama  to  coal  from  the  siune  vessel,  to  wit,  "the  circumstance  of 
suspecting  that  the  bark  had  gone  direct  to  that  port  by  preconcerted 
agreement."  His  Majesty  the  Emperor  of  Brazil  had  determined  that 
his  ports  should  not  be  made  a  place  of  rendezvous  by  belligerents  from 
vhicb  to  carry  on  their  hostile  operations.  Buuishment,  as  has  been 
seen,  was  bis  penalty  for  a  violation  of  his  Qcutrulity. 

Leaving  Bahia  the  Georgia  next  stopped  at  a  desolate  island  called 
Trinadi,  where  it  had  been  arranged  to  meet  the  English 
bark  Castor,  for  coal.      She  remained  (here  about  a  week 
Tauing  for  her  tender,  but,  it  not  arriving,  she  sailed  and  capturetl  a 
vessel  which  she  had  sighted  from   port.      The  prize  was  a  vessel 
laden  with  coal,  from  which  a  supply  was  taken,  and  the  Georgia  pro- 
ceeded on  her  crnise.^    Her  next  port  was  Simon's  Bay,  in 
Cape  Colony,  in  Her-Majesty's  dominions,  where  she  arrived        '  "~°'  " 

lilrit.  App.,  viil.l,  p.  4IXi. 

'  Gardner  to  HaniilMn,  Urit.  App.,  vol.  i.  p.  ADft, 

>  Statunient  oi  tlie  tuuHlir  of  tUu  AUr,  licit.  Uuhh,  p.  125.  ' 

•  Brit.  App.,  vol.  i,  p.  4ia. 

'  Cniise  of  Alabama,  Am.  App.,  vol.  vi,  p.  493. 

■AfUiluvits,  Ani.  App.,  vol.  vi.  pp.  MS.  .'ia4,  f>2*,  &  c 

'Aid.  App.,  vol.  vi,  pp.  :)■£},  !j-i5,  aud  Wfi. 
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on  the  16th  of  Aiignst,  requiring  "coals,  provisions,  and  calking."' 
She  remained  there  abont  two  weeks,  receiving  all  she  needed  withont 
objection  on  the  part  of  the  authorities,*  and  then  started  north.    She 

coaled  at  Teneriffe  about  the  10th  of  October,  and  arrived 
"  °"''  at  Cherbourg,  in  France,  on  the  28th  of  the  same  month.^ 
There  she  was  admitted  into  the  Government  docks,  but  "  her  repairs 
were  inconsiderable."  *  She  left  the  roads  and  sailed  from  Cherboarg 
on  the  16tb  of  February,  1S64.  In  the  mean  time  she  was  in  coustant 
communication  with  Great  Britain.  Recruitment  of  men  for  her  acconnt 
was  going  forward  in  Liverpool.' 
Daring  her  cruise  after  leaving  Cherbourg  no  prizes  were  made,  and 

on  the  2d  of  May  she  found  her  way  back  to  Liverpool.    She 
*'  '""^  had  not  been  a  successful  cruiser.     Her  commercial  value  in 

money  was  worth  more  to  the insnrgents  than  her  powers  as  a  vessel  of 
war,  and,  on  her  arrival,  she  was  dismantled  and  oflfered  for  sale.  Great 
Britain  made  no  objection  to  the  use  of  her  ports  for  such  a  purpose. 
Her  Majesty's  Government  contented  itself  with  a  simple  notice  to  the 
purchaser  that  he  must  purchase  at  his  own  risk.  This  notice  may  have 
reduced  the  amount  of  the  proceeds  of  the  sale,  but  it  kept  open  the 
ports  of  Great  Britain  to  the  insargents  as  a  base  for  their  naval  opera- 
tions. They  had  no  ports  of  their  own.  The  right  of  a  belligerent  to 
make  use  of  the  ports  of  a  neutral  for  the  sale  of  its  ships  of  war  was, 
to  say  the  least,  doubtful.  Great  Britain  had  been  accustomed  to  re- 
solve all  doabts  in  favor  of  the  insnrgents.    Thi,s  new  experiment  was 

therefore  tried ;  a  sale  was  eflected,  aud  the  proceeds  went 
*'"*  into  the  treasury  of  the  insargents. 

'  Brit.  App.,  vol.  i,  p.  30T.  '  Itrit.  App.,  vol.  i,  p.  441. 

'Am.  App.,  vol,  vi,  p.  RXt.  *Ibi<l. 

'  Affidavit  of  Sbftnfcy,  Brit.  App.,  vol.  i,  p.  448 ;  nffiduvit  of  Mattbews,  ibid.,  p.  443 : 
QnefO  v».  Compboll,  Am.  App.,  vol.  iv,  p.  (iia. 
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Opea  hostilitie-s  were  commenced  by  ttie  iusurgents  ngaiiitit  the  Gov- 
erameat  of  the  Uuitcd  States  on  the  12th  of  April,  1861,  by  „^^i  „„„  ^ 
an  attack  on  Fort  Samtcr,  in  the  harbor  of  Charleston  and  S';.;  '^V.'i'j!"- 
Slateof  South  Carolina,  Previous  to  that  time,  W.  L.  Yan-  •^"^^ 
Cij,  P.  A.  Rost,  and  A.  Dudley  Mann  had  been  appointed  by  the  insnr- 
ftat  president  "a  commission"  to  the  Government  of  Her  Britannic 
Majesty.  They  proceeded  to  London,  and  on  the  Saturday  previoas  to 
llie  Utb  day  of  May  (being  the  4tb)  were  admitted  by  Earl  Russell  to  aa 
inrurmal  interview.' 

On  the  30th  of  April,  Fraser,  Trenholm  &  Co.,  a  branch  at  Liverpool 
of  the  commercial  honse  of  John  Fraser  &  Co.,  at  Charieston,  became 
tbe  "  financial  agents  and  depositaries"  of  the  insurgent  Government, 
through  whom  "  contracts  required  abroad  ■'  were  to  be  carried  out.' 

Ob  the  10th  of  May  the  insurgent  congress  authorized  the  president 
'■  to  cause  to  be  purchased,  if  possible,  otherwise  to  be  constructed,  with 
the  least  possible  delay,  in  France  or  England,  one  or  two  war-steamers 
of  themost  modern  and  improved  description,  w;ith  a  powerful  armament 
and  fully  equipped  for  service." '  On  the  same  day  another  act  was 
jiassed  making  an  appropriation  "  to  enable  the  Navy  IJepartment  to 
^Dil  an  agent  abroad  to  purchase  six  steam  propellers,  in  addition  to 
those  before  authorized,"*  Of  the  sums  appropriated  by  these  acts  and 
others  which  had  preceded  them,  "  six  hundred  thousand  dollars  "  were 
placed  at  once  in  England  and  agents  dispatched  abroad  to  purchase 
gun -boats.* 

Oa  the  1st  of  July  the  insurgent  secretary  of  war,  in  a  letter  of  in- 
teraction to  a  Mr.  Charles  Green,  who  had  been  appointed  to  go  toLon- 
<lon  and  act  with  Captain  II use  and  Major  Anderson  in  the  purchase  of 
arms,  &c.,  desired  him  to  give  or  cause  to  be  given  special  attention  to 
the  shipments.  It  is  then  said,  "  in  this  connection  it  is  proper  to 
remark  that  Captain  Sorth,  of  the  Confederate  States  K^avy,  is  now  in 
Europe  to  purchase  vessels  for  this  Government,  and  it  is  probable  that, 
l>oing  a  British  subject,  yon  might  secure  the  shipments  under  British 
tutors.^ " 

Abont  tbe  same  time  James  D.  Bullock  was  appointed  "  head  agent 
of  the  confederate  navy  in  England.'"  He  immediately  went  to  England 
» 0(1  established  his  "  headquarters  "  at  Liverpool,  in  one  of  the  rooms 
of  the  office  of  Frazer,  Trenholm  &  Co.,  the  "  linancial  agents  and  de- 
[•ositaries.'™ 

As  early  as  the  4th  of  July  the  Consul  of  the  United  States  at  that 
port  (Liverpool)  informed  the  head  constable  of  the  city  and  the  col- 
lator of  customs  of  the  port  that  he  had  reason  to  believe  Bullock  had 
"Pome  to  England  for  the  purpose  of  procuring  vessels  to  b«  fitted  as 

'  RosKlt  to  Lyona,  Am.  Ap)>.,  vol,  i,  p.  IIT.  "  Ibid.,  p.  :n. 

■  Am.  App.,  vol.  vi,  pp.  29  »iiil  im.  «  Ibia.,  p.  HO. 

■  Am.  App.,  vol.  vi,  p.  39.  '  TeBf  imony  of  Prioleuii,  Am.  App.,  vol.  vi,  p.  196, 
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privateers  to  cruise  apiiiiHt  the  commerce  of  the  United  -States,  and  tliat 
ho  will  make  Liverpool  the  sceue  of  his  operations."' 

On  tLe  14th  of  August,  the  above  named  commissioners,  having  on 
*' two  diJferent  occasions"  before  *' verbally  and  unofficially  informed"' 
Earl  Russell  of  their  appointment,  took  occasion  to  address  tohlioa 
formal  communication  in  writing,  and  in  that  coinmiinicntion,  amon^ 
other  things,  said  "  this  Government  [that  of  the  insurgents]  commenced 
its  career  entirely  without  a  navy.  •  •  The  people  of  the  Oonfederato 
States  are  an  agricultural, not  amanufaetunugora  commercial,  people. 
Tliey  own  but  few  ships.  "  •  Bntitisfarothcrwisowith  the  people  of 
the  present  United  States.  "  •  They  do  a  large  part  of  the  carryiDg 
trade  of  the  world.  Their  ships  and  commerce  atfurd  them  the  sinews 
of  war,  and  keep  their  industry  afloat.  To  cripple  this  industry  and 
commerce,  to  destroy  their  ships  or  cause  them  to  be  dismantled  and 
tied  up  to  their  rotting  wharves,  are  legitimate  objects  and  meaus  of 
warfare.™ 

On  the  next  day  (the  15th)  Mr.  Adams  addressed  Karl  Russel)  a.*; 
follows : 

From  iurorniution  fiirDtslieil  from  sonrces  which  appear  to  me  ootitled  to  credit,  I 
feel  it  my  duty  to  apprise  Ht'r  Mojootj'a  Ouvemmeut  that  a  violntion  of  the  act  piohili- 
iting  the  fitting  oDt  of  vcHsels  fur  warlike  nnrposesi  ia  od  the  point  of  lieiug  commitb>d 
ID  one  of  the  porta  of  Great  Biitnin,  wheruby  an  armed  steamer  is  believed  to  be  about 
to  be  dispalcbed  with  the  view  of  making  war  against  thepoonle  of  thollnitexl  Stnlri. 
It  is  stated  to  me  that  a  new  screw-st-r^nmer,  called  the  Bermuda,  ostensibly  owned  bj 
the  commercial  hoaee  cf  Frazer,  TreDholm  &,  Levy,  of  Liverpool,  well  known  to  cod- 
Bist  in  part  of  Americans  in  sympathy  wilh  the  iusiirgnnts  in  the  Uuiteit  States,  is  duw 
lyin|{  at  Wcat  Hartlepool,  reaily  for  aea.  She  is  stated  to  carry  English  colurH,  bnt  1<> 
bo  cammandcd  by  a  Ereuchmau.^ 

To  this  Earl  Rnssell  replied  on  the  23d  of  the  same  month  that  he 
had  been  advised  by  the  Law-OHlcers  of  the  Crown  "  there  is  not  suffi- 
cient evidence  to  warrant  auyinterference  with  the  clearance  or  the  sail- 
ing of  the  vessel."* 

This  vessel  tnmed  out  to  be  only  a  "  tranatKtrt,"  and  not  an  "armed 
vessel  of  war ;"  and  the  United  States  admit  that  the  evidence,  thea 
in  the  possession  of  the  two  Governments,  might  not  have  been 
sufficient  to  justify  her  condemnation  by  the  courts  upon  the  projier 
proceedings  instituted  for  such  purpose ;  bnt  they  insist  that  the  com- 
plaint of  Mr.  Adams,  following  so  closely  as  it  did  upon  the  remarkable 
communication  of  the  insurEeuts  already  quoted,  was  worthy  of  beinR 
kept  io  the  remembrance  of  Her  Majesty's  Secretary  of  Foreign  Affairs 
As  has  been  seen,  Bullock  contracted  in  Liverpool,  shortly  after  hi^ 
arrival,  for  the  construction  of  the  Florida;  not  long  alter  a  contract 
was  made  for  the  Alabama;  and  later  still,  others  for  the  Alcxandn 
and  the  Lainl  iron-clads  at  Liverpool,  and  for  the  Georgia  and  Pampero, 
(or  Canton,)  at  Glasgow,  A  purchase  was  also  made  of  one  of  Her 
Majesty's  cast-off  gnn-boats,  the  Victor,  afterward  known  as  the  Ifai'- 
pahannock.'  The  Florida,  Alabama,  and  Georgia  (the  first  two  after 
having  been  made  the  subject  of  special  complaint,  by  the  United 
Stat«s  to  Ucr  Majesty's  Government)  escivped  from  the  ports  of  Great 
Britain,  and  their  ravages  upon  the  commerce  of  the  United  States 
formed  the  snbject  of  much  correspondence  between  the  two  govern- 
ments. As  early  as  the  20th  November,  1SG2,  Mr.  Adams  called  Hie 
attention  of  Earl  Ilussell  to  this  subject  by  letter,  and  in  so  doing  said ; 
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'•I  have  the  liouor  to  informyoarlonlsliipof  thedii-ectious  wbichi  Lave 
received  from  my  Government  to  solicit  redress  for  the  iiatioual  and 
jirtvate  injuries  already  thus  sustained,  as  well  as  a  more  effective  pre- 
vention of  any  repetition  of  sncb  lawless  and  injurious  proceedings  in 
Her  Majesty's  ports  hereafter."' 

The  Alexandra  was  made  the  subject  of  Judicial  proceedings,  and 
Her  Majesty's  Government,  through  the  inefficiency  of  it^  laws  as  ac- 
tually administered,  was  compelled  to  pay  the  insurgents  damages  and 
coals  for  the  detention. 

The  ironclads  were  detained,  and,  to  avoid  another  Alexandra  ex- 
I»erience,  were  purchased  from  the  insurgentK  by  Uer  Majesty's  Govern- 
ment at  a  price  which,  the  United  States  have  reason  to  believe,  did  not 
entail  a  pecuniary  loss  upon  the  sellera.  The  Pampero  (or  Canton)  was 
seizeil,  and,  by  arrangement  with  the  builders,  a  decree  of  forfeiture  ob- 
tained, ^'bich  was  never  eiiforct'd  except  for  the  detention  of  tbe  vessel 
until  the  final  defeat  of  the  insurgents.  The  Baiipiihannock  escai>ed, 
but  was  detained  by  the  Government  of  France,  and  was  never  made 
available  against  the  United  States.  Bnt  she  became  a  snbject  of  auuoy- 
.inceaud  vesation  to  HerMajest.y'8Govermnent,and  fnrnished  additional 
proof  that,  in  the  midst  of  the  state  of  teeliiig  which  surrounded  Her 
Majesty's  courts  of  justice  in  England,  her  laws  could  not  at  all  times 
be  made  available  there  to  enforce  her  interuatloiml  obligations  and 
protect  her  from  liability  for  national  wrongs. 

An  ott'ending  officer  acquitted  by  a  jury  on  a  trial  before  a  judicial 
tribunal,  was  punished  bv  tbe  <>overunient  bv  being  put  on  half-pay  for 
life. 

The  Navy  Department  of  the  insurgents  had  and  maintained  its  bead- 
quarters  at  Liveriwol.  Bullock,  the  "  head  agent,"  issued  his  orders  and 
commissioned  his  officers  from  these  headquarters.  His  seamen  were 
recruited  there ;  his  officers  congregated  there,  waiting  the  preparation 
of  tbe  vessels  on  which  they  were  to  cruise,  and  when  the  vessels  got 
Dut  of  port,  clandestinely  or  otherwise,  had  no  difficulty  iu  finding  the 
means  to  reach  them.  Bounties,  advances,  half-pay  notes,  and  wages 
were  made  payable  and  paid  there.  When  a  ship  went  out  of  commis- 
ition  or  enlistments  expired,  officers  and  other  seamen  made  their  way 
back  there  to  the  "Department." 

In  the  mean  time  the  British  flag  was  allowed  to  cover  cargoes,  con- 
traband of  war,  intended  to  pass  a  blockade  maintained  by  the  United 
States  and  supply  the  insurgents  with  the  means  of  carrying  on  their 
operations.  8bi|>8  were  purchased  by  tbe  insurgents  intended  for  and 
maintained  as  "  transports,"  all  which  were  permitted  to  and  did  sail 
□nder  the  British  dag.  Constant  complaint  of  this  was  made  by  tbe 
I'niteil  States  to  Her  Majesty's  Government,  and  the  reply  uniformly 
uame  back  that  international  obligations  did  not  make  it  incumbent 
n[)on  Her  Majesty  to  interfere. 

In  the  fall  of  186i  the  insurgents  were  again  without  any  available 
Xavy.  The  Florida  and  the  Alabama  had  been  sunk ;  the  Sumter  and 
the  Georgia  had  been  dismantled  and  sold  in  British  iwrts  to  British 
subjects,  tbe  proccetis  of  the  sales  finding  their  way  from  thence  into 
the  Treasury  of  the  insurgents.  The  Tallahassee  had  succeeded  in  run- 
ning the  blockade  and  in  making  a  port  of  the  insurgents  after  her 
!<hort  though  destructive  career,  but  was  then  held  by  the  blockade 
maintained  by  the  United  States.  The  Kappahannock  was  held  firm  in 
ibe  hands  of  theGovernmentof  France,  and  the  Chickamanga,  although 

I  AdHinB  to  Rnaeell,  Nov.  !in,  imi,  Am.  App.,  vol.  i,  p.  IJGG. 
80 

<-,yGooglc 


114  AKUIMEXT    OV    THK    INITKI)    STATK«. 

commUsJoueO,  vas  still  detaint-d  by  tlie  blockade.  In  tbe  uieau  time  the 
commerce  of  tbe  Uuited  States  bad  largely  disappeared.  Nearly  two 
bnndred  \'essela,  witb  tlieir  cargoes,  had  be<>n  couimitted  to  the  flaiaes.' 
Over  seven  hundred,  with  an  aggregate  of  nearly  balf  a  niilliou  of  ton- 
nage, had  been  transferred  lor  self-preseri'ation  from  tbe  tia;:  of  tbe 
United  States  to  that  of  Great  Britain.*  All  or  nearly  all  of  this  bad 
been  cauaed  by  vessels  fitted  out  in  the  ports  of  the  Clyde  or  tbe  Mersey. 
They  hud  been  uiaiiDeil  and  supplied  from  Great  Britain,  Their  com- 
mistiioned  olflcers  were  chiefly  from  the  insurKenta ;  but  they  were  oom- 
niissioned  in  Great  Britain  and  took  their  orders  and  departure  there. 

But  tbere  was  still  left  in  tbe  frozen  seas  of  the  North  Pacific  a  little 
lleet  of  vessels  from  which  it  was  supposed  the  Hag  of  tbe  United  States 
could  be  floated  with  safety.  'Ehis  fleet  was  largely  owned,  and  entirely' 
officered  and  manned,  by  bold  and  daring  seamen  who  made  the  Arctic 
seas  their  home  in  order  that  they  might  supply  the  inhabitants  of  more 
favored  regions  with  such  necessaries  as  those  seas  alone  prodnced. 
This  little  fleet  destro;,ed,  and  the  commerce  and  carrying  trade  of  tbe 
United  Stsites  would  be  substantially  gone.  This  "legitimate  object 
and  means  of  warfare,"  so  early  brought  to  the  attentioo  of  Earl  Rus- 
sell by  the  "commission^  sent  from  tbe  insurgents,  would  tbea  bave 
fully  accomplished  it^  work.  No  vessels  or  cargoes  had  been  coDdeinaetl 
as  prize  and  sold,  but  all  had  been  destroyed. 

To  accomplish  this  further  destruction  a  Navy  must  be  provided.  It 
need  not  be  large,  but  still  something  must  be  had.  It  could  not  be 
obtained  from  France,  because  "no  violation  of  its  neutrality  would  be 
permitted,'"  and  work  upon  vessels  of  war  would  not  be  allowed  there 
unless  the  builders  could  satisfy  the  Minister  of  Foreign  Aifairs  that  they 
"  were  honestly  intended  "  for  a  government  other  than  that  of  tbe  in- 
surgents.* The  minister  of  marine  there  had  also  declared  that  sus- 
pected vessels  "should  not  be  delivered  to  tbe  Confederates.*'^ 

Tbe  hospitalities  of  the  ports  of  GrcAt  Britain  had  never  been  refused 
to  a  ship  having  a  commission  of  the  insurgents.  Her  Majesty's  Gov- 
ernment had  acknowteitged  the  inefficiency  of  ber  laws  as  enforced  in 
her  courts  and  executed  by  ber  officers,  yet  Her  Majesty's  prime  minister 
had  declared,  from  his  place  in  the  House  of  Commons,  that  the  Govern- 
ment and  ijeople  of  the  United  States  "must  not  imagine  that  any  cry 
which  may  be  raised  will  induce  us  (Her  Majesty's  Government)  tocoroe 
down  to  this  House  with  a  proposal  to  alter  tbe  law.''^ 

If  by  chance  a  vessel  was  detained,  no  ])ecuniary  loss  to  the  insurgents 
would  be  likely  to  follow,  for  the  money  invested  would  be  paid  back, 
and,  possibly,  a  profit  be  added.  The  "navy  agent"  and  the  only  etti- 
cient  "Navy  Department"  of  the  insurgents  were  still  tolerated  and  per- 
mitted to  maintain  "headquarters"  at  the  principal  commercial  port  of 
the  Empire.  Great  Britain  had  never  yet  resented  an  insult  to  her  neu- 
trality by  the  insurgeots.  There  never  had  been  so  great  activity  in 
the  construction  and  purchase  of  steamers  in  Great  Britain  for  "  trans- 
ports" as  at  this  time.^ 

Consequently  the  Mavy  Department,  located  in  Great  Britain,  songhl 
there  to  obtain  its  means  of  operation.  A  vessel  known  as  the  Uea 
King,  which,  while  building  at  Glasgow,  a  year  previous,  had  attracted 

'Am.  App.,  ToL  iv,  p.  446.  'Ibid.,  p.  1W4. 

'  Brit  App.,  vol. !,  p.  504.  •Am.  App.  Coaoter  Case,  p.  916. 

'Am.  App.  Counter  Case,  p.  WT.  'Am.  App.,  vol.  iv,  p.&3L. 

^Bnllock  to  Memiuiiiger,  aud  otbor  correepnodeiice,  Angnat  Zi,  1604 ;  Aib.  Ap]>-,  vol. 
vi,  p.  109. 
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lliti  atteotion  of  the  olticers  of  tlie  Uuited  States  aa  suspicious,  was 
found  in  port  on  ber  return  from  a  voyage  to  the  East  p„„i,„,.  „  „„ 
Indies.  On  the  20th  Seiitemher,  18C4,  she  was  purchased  ""  "■" 
and  a  l>ill  of  sale  given  of  her  to  the  father-in-law  of  the  managing  part- 
ner of  the  firm  acting  in  Livei'pool  as  "financial  agents"  of  the  insurg- 
ents.' This  bill  of  sale  was  registered  in  a  public  office  of  Iler  Majesty's 
Government  on  tliat  day.' 

On  the  5th  October  a  crew  for  that  vessel  was  shipped,  at  a  shipping- 
office  in  London,  and  before  a  shipping- master,  for  "a  voyage  from 
London  to  Bombay,  (calling  at  any  ports  or  places  on  the  passage  that 
may  be  required,)  and  or  any  other  ports  or  places,  in  India,  or  China 
or  Japan,  or  the  Pacific,  Atlantic,  or  Indian  Ocea/is,  trading  to  and  from 
as  legal  freights  may  offer,  nntil  her  return  to  a  final  port  of  discbarge 
iu  the  United  Kingdom,  (or  Cootiueut  of  Europe,  if  required;)  voyage 
not  to  exceed  two  years."* 

The  Arbitrators  will  in  all  this  see  a  striking  resemblance  to  the  cir- 
cumstances attending  the  purchase  and  sending  forth  of  the  Georgia 
eighteen  months  before.  On  the  7th  October,  at  3  p.  m.,  a  certificate  of 
sale  was  filed  in  the  oflice  of  the  registnir  of  shipping,  in  accordance 
with  section  76  of  the  merchant-shipping  act,  1854,'  by  which  the  owner 
empowered  the  master  to  sell  the  ship  at  any  port  out  of  the  United 
Kingdom,  for  not  less  than  £45,000,  within  six  months  from  the  date  of 
the  certificate.'  Her  master  was  Peter  S.  Corbett,  who  had  previously 
commanded  the  insurgent  tranRport  I>onglass,  afterward  known  as  the 
Margaret  and  Jessie. 

The  Sea  King  was  cleared  and  sailed  from  London  ou  the  8th  of  Oc- 
tober, with  a  cargo  of  coal.    She  commenced  engagiug  her 
irew  as  early  as  the  25th  September.'  Hfri-wwr-. . 

On  the  7th  of  October,  the  attention  of  the  Consul  at  Liverpool  was 
drawn  to  some  suspicious  circumstances  connect-ed  with  a  screw-steamer 
called  the  Laurel,  which  he  understood  bad  been  recently  purchased 
by  the  insurgents,"  but  his  knowledge  was  not  such  as  to  justify  a  pre- 
sentation of  the  case  to  Her  Majesty's  (Jovemment,  under  the  rules  pre- 
scribed for  the  action  of  its  officers.  Therefore,  no  report  was  made  by 
Mr.  Adams  to  Earl  Russell.  She  was  cleared  from  LiveriKiol  on  the 
Sth  of  October  for  Matamoros,  &c." 

As  early  as  the  12th  October,  an  article  api>eared  in  the  Liverpool 
Jooraal  of  Commerce  aunonnciug  her  sailing  aud  using  this 
langoage :  i^^;jr''-HK''h'^r 

Iter  carso  U  of  hiicIi  a  niixoil  oaturp  tbat  iit>  b<^lli);<-,reiit  (Jtiite  n-onlil 
have  thoalightest  iluiibt  aa  to  its  uaefiilueiu.  •  ■  •  But  tbe  L.iiir»l  must  not  lie 
■■Rppofleil  to  b«  inlendod  for  a  crnlser ;  she  is  mcrelf  n  tender,  and  curries  out  to  a  cer- 
laiD  latitude  gaaa  and  umuiiiDition  for  a  new  screw -steamer  of  which  Captaia  SemmeB 
in  to  take  cominnQd.  *  *  '  To  sbow  that  Ciiptuin  Semmcs  does  not  eo  noattended, 
Ke  may  here  etate  that  he  took  with  him  od  board  the  Laurel  eight  omcers  and  one 
baodred  men,  most  of  whom  served  with  him  on  board  the  Alabama.' 

There  were  errors  in  tbe  statements  contained  in  this  article,  but  tbe 
very  errors  sbow  that  the  air  was  at  that  time  filled  with  rumors,  and 
tbat  intelligent  action  at  the  proper  time  by  the  Goverument  might  hare 
traced  these  rumors  to  their  source,  and,  in  all  probability,  prevented 
this  new  escape. 

The  Laurel  did,  however,  clear  with  the  armament  of  the  Sea  King 

iAm.App.,  voLvi,  p.  560.  •Brit.  App.,  toI.  i,  p.  486, 

*  Brit.  App.,  vol  i,  p.  495.  '  Am.  App.,  vol.  vi,  p.  556. 
=  Ibid.,  p.  496.  '  Brit.  App.,  vol.  i,  p.  492. 

*  Am.  App.  Com,  p.  1144.  "Am.  App.,  vol.  vi,  p.  ^58. 
'  Brit.  App.,  vol.  1,  p,  4^3. 
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as  cargo,  and  witli  all,  save  one,  of  her  ofBcers  (tweuty-foar)  and  wjiiie 
(seventeen)  seamen  as  passengers.' 

Of  these  officers,  five  had  previously  served  on  the  Alabama  alone, 
two  on  both  the  Alabama  and  Snmter,  one  on  the  Georgia  alone,  one  on 
both  the  Bappahannock  and  Georgia,  and  two  on  the  Kappahaunock 
aloue ;  and  of  the  men,  five  bad  served  on  the  Alabama.  Three  of  the 
officers  had  avoided  capture  at  the  time  the  Alabama  was  sunk  in  the 
enf!:agemcnt  with  the  Kearsarge,  by  escape  upon  the  English  yacht.* 

On  the  ITtb  Octobertbetwo  vessels,  the  Sea  King  and  theLanrel,  met 
i,u..m.ui  of  ,<..  iit  the  island  of  Madeira.  They  proceeded  from  tbcnce  to 
'''"■'"'^'■'  the  island  of  J>esertas,  where  the  armament,  and  tbe  ofti- 

cers  and  seamen  who  came  as  passengers,  were  transferred  to  tbe  Sea 
King.  Ho  bill  of  sale  was  ever  given  by  the  captain  nnder  the  certificate 
of  sale.  Ko  purchase  money  was  paid  there.  The  certificate  of  sale 
was  never  returned  to  tbe  office  of  tbe  registrar  in  Great  ISritain  as 
was  required  by  section  Hi  of  tbe  men;bant-shipping  act,  IS-'i-i,^  »nd  the 
registered  British  character  of  the  8eu  King  remained  during  her  whole 
tian;er.  But  tbe  armament  transferred,  in  the  same  manner  as  bad 
previously  been  done  in  tbe  cases  of  tbe  Alabama  and  Georgia,  tlieSea 
King  became  tbe  Shenandoah,  an  insurgent  cruiser.  She  hud,  however, 
no  sufficient  crew.  Of  officers  and  men  she  mustered  not  to  exceed 
forty-four.  All  tbe  seamen  were,  however,  British  subjects,  and  the 
officers  came  together  on  British  soil  to  be  )ilace4  on  hoard  tbe  new 
cruiser  under  the  protection  of  the  British  flag.  If  a  ship  of  war  of 
the  United  States  had  met  tbe  Laure)  on  her  passage  and  taken  these 
officers  from  her  deck,  Gre-at  Britain  would  have  considered  her  neu- 
trality violated,  and  demanded  their  return  amidst  tbe  most  active 
preparations  for  war,  as  bad  been  previously  done  in  tlie  case  of  the 
Trent.* 

It  may  be  admitted  that  if  tbe  Shenandoah  at  this  point  in  ber  his- 
tory stood  alone,  and  tbei-e  bad  been  no  other  cause  of  complaint  against 
Her  Majesty's  Government,  the  United  States  could  not  now  hold  Great 
Britain  responsible  for  ber  origiual  escape  and  armament.  But  this 
vessel  was  purchased  in,  and  armed  from,  Great  Britain,  three  years 
and  a  half  after  tbe  insurrection  in  tbe  United  States  bad  put  on  tlie 
form  of  war.  The  insurgents  bad  found  the  laws  and  the  Government 
of  Great  Britain  favorable  to  tbeir  operations.  They  had,  under  those 
laws  and  under  that  Government,  availed  themselves  of  the  "  ports  of 
the  Clyde  and  tbe  Mersey,"  {their  only  ports,)  and  made  a  navy.  Un- 
der the  warfare  of  that  navy,  the  commerce  of  the  United  States,  which 
at  the  commencement  rivalled  that  of  Great  Britain,  had  been  trans- 
ferred to  tbe  Euglisb  flag.  Her  Mu,jesty's  Government  bad  never  pun- 
ished the  insurgents  tor  any  violation  of  ber  neutrality.  It  had  not 
then  even  remonstmted.  On  the  contrary,  it  had  tolerated  and  thus 
encouraged  violations.  It  seems  never  to  have  conceived  the  idea 
which  was  so  significantly  promulgated  by  Ilis  Majesty,  tbe  Emperor 
of  Brazil,  that  toleration  of  abuse  was  "  equivalent  to  permitting  the 
ports  of  the  empire  to  servo  as  bases  for  oiwrations."  > 

The  negligence  which  enabled  tbe  Florida  and  the  Alabama  to  escaix- 
fastens  itself  upon  the  Shenandoah.  The  excessive  hospitality  wliieli 
had  al\\ays  been  extended  gave  the  insurgents  to  understand,  as  they 
rightfully  might,  that  the  {Mirts  of  Her  Majesty's  dominions  could  be 

I  Biit.  Apii.,  veil,  i,  p.  477. 

^ Scp  Tiiiij)l(:'s  sifiiinvit,  Brit  Ajip.,  vol.  i,  p.  701 ;  iiictosure   No. 2,  in  Mr.  Adam»  I" 
Karl  liUMHdl,  ibid.,  379. 
>Ani.  App.  C<niiil«r  Cbbp,  p,  114.'.  'Bril,  App,,  vol.  i.  pagu2W. 
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made  llie  ha»es  of  their  navnl  operatious,  and  in  vdiiseqticiice  they 
n|»emtetl  from  there,  ami  from  there  aloue. 

When  the  eomtoauder  of  the  Shenaiidoali  left  Livcri>ool  to  join  her, 
SDdt^ke  cummand,he  bad  in  his  posse^jsiou  a  letter  from  Bullock, bear- 
iug  date  of  October,  18(}4 ;  ^  aud  when  he  rottirned  in  November,  1805, 
lie  adUres.sed  P'arl  lEiissell  as  follows : 

I  eommisaioiieil  tbe  ship  in  Outober,  1664,  luiiler  urtlure  from  thu  iiilviiI  department 


If  Ccmftiilerut«  maU« ;  nriil,  iu  piirsunnce  of  thii  Hitmu,  (xiiiimeiici.tt  ncCivel^  c 


^i;,'niunt  Ibe  enemy's  cnmmerce.  My  onlora  dirccteil  iiin  I»  visit  certain  neaa  m  prefer- 
ence to  others;  in  oliedience  thereto  I  fonnd  mj-Helf  in  Mity,  June,  ami  July  of  tbin 
vrar,  in  tbe  Ukbotitk  Sea  and  the  Aictiu  Ocean.' 

Thus  she  started,  amler  orders  issued  from  Great  Hritaiti,  to  reach 
The  most  distaut  commerce  of  tbe  Uuited  States. 

Her  Brst  [toint  of  destination  on  the  course  she  was  ordered  to  make 
witii  Melbourne,  in  Her  Majestj's  dominions.  To  that  port  a  transport, 
hearing  the  name  of  John  Frazer,  (one  of  the  Arm  of  John  Frazer  &  Co., 
at  Charleston,  of  which  Frazer,  Trenholm  &  Oo.,  the  Liverpool  deposit- 
ary, was  ft  branch,)  was  sent  from  England  by  the  insurgent  Ifavy  De- 
[lartment  with  her  supply  of  coal.^ 

Her  Majesty's  Government  received  notice  of  the  equipment  of  the 
Shenandoah,  and  its  attending  circnmscances,  on  the  12th  ^November. 
It  came  iu  the  form  of  a  report  from  the  Consul  of  Her  Majesty  at  Teu- 
eriffe,  and  was  accompanied  by  the  captain  of  the  Sea  King,  nnder 
arrest,  aud  aiBdavits  of  witnesses  detailing  the  facts.' 

On  tbe  ISth  Mr.  Adams  also  communicated  tbe  same  information  to 
Earl  Knasell,  with  additional  athdavits.' 

The  jlfovember  mail  from  Europe,  which  arrived  at  Melbourne  about 
the  middle  of  January,  citrried  there  the  news  of  her  departure  and 
her  conversion  into  a  vessel  of  war.* 

After  starting  upon  her  cruise  she  "  boarded  at  sea  the  galley  Kebby 
I'riuce,  irom  Carditl',  to  the  port  of  Bahia ;"  and  in  such  act  her  com- 
mander opened  the  manifest  of  such  "  galley,  breaking  the  seal  of  the 
Brazilian  Consulate."  For  this  offense  His  Majesty,  the  Emperor  of 
Brazil,  true  to  his  principles  of  enforcing  neutrality, as  well  as  proclaim- 
ing it,  promulgated  an  order  iu  the  official  gazette  at  Kio  Jaueiro,  on 
the  3l8t  of  December,  prohibiting  "  tbe  entrance  into  auy  port  of  tbe 
empire  of  said  steamer,  or  of  any  other  vessel  cominaudexl  by  the  said 
U'addell.^  ■ 

On  the  '2~>th  of  January,  1805,  she  arrived  at  Hobson's  Bay,  uear  Mel- 
Itonrne,  aud  asked  leave  to  coal  and  repair.    Commander    ,„„„  ,,  m.  t 
King,  of  Her  Majesty's  ship  Bombay,  then  at  that  station,  '"•"•'■ 
in  reporting  to  Commodore  Wiseman,  nnder  date  of  the  2Gth,  said  : 

The  ereir  at  present  consistB  of  only  seventy  men,  thoiiRb  her  proper  complelnetlt  in 
ntie  hundml  and  forty.  Tbe  men  alnicxtt  eotlroly  are  atiited  to  be  eitber  Englieb  or 
Irisb.  Cuptniu  Wadtleil  informed  me  tbat  tlie  Sbenaadoab  in  faat  under  canvas,  anil 
-tfauiB  at  tbe  rate  of  thirteen  knoln ;  that  she  is  foarteell  luontha  old,  and  was  turofd 
mto  a  maii>of-war  on  tlie  ocenn.  He  also  told  me  tbat  b»  bad  lately  destroyed  nine 
.\nirriran  veiiseln.  It  in  snspected  tbat  the  Slionandoah  was  lately  called  tbe  Ri'a  Kiu^, 
ind  that  reniaius  of  tbo  old  letters  are  HtiU  perceptible  ;  but  of  tbat  1  cannot  sfieak 
linn  prrMiual  obnervaliou.  ■  •  ■  •  Kroni  ibu  puuuity  of  her  crew  at 
prcH-iit  Hhe  cauuot  be  very  iifGcieiit  for  flghthig  purposes." 

The  Governor  of  tbe  Colony  also,  iu  reporting  to  Mr.  Cardwell  under 


Jip|l-,    VUI.  I,  \l-  .1^-1. 

■1.  Aiip..  vol.  vi,  n.  (KW.  '  Am,  App.,  vol,  vi,  p.  ri^«. 
"  Krit.  App.,  vol,  i.  p.  4!«. 
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the  same  date,  snys  :  "  Since  closing  m.y  dispatches  for  the  mail,  a  Con- 
federate States  steamer  of  war,  called  tlie  Shenandoah,  but  supposed 
to  have  been  formerly  the  Sea  King,  has  anchored  in  Hobson's  Bay." ' 
She  had  then  on  board  four  hundred  tons  of  coal  remaining  of  her 
original  supply  on  leaving  London,'  whicli  was  a  full  cargo  of  eight 
hundred  and  fifty  tons.^ 

Upon  his  arrival  on  the  25th,  Lieutenant  Waddell  asked  permissiou 
F»m«.  inr.»  of  thc  Govcmor  to  make  the  necessary  repairs  and  Bni>- 
.,.,1  "Zt"',^^',  ply  himself  with  coals  to  enable  him  to  get  to  sea  as  soon 
'""  as  possible ;  also  to  land  prisoners.*     He  also,  as  he  came 

into  the  bay,  informed  the  tide-iuapector  that  his  object  in  visiting  Port 
Phillip  was  to  have  some  macliinery  repaired,  and  to  procure  cojils  and 
provisions.' 

Thus  the  officers  of  Her  Majesty's  Government  at  Melbourne  were  at 
once,  apon  the  aiTival  of  the  vessel,  informed  that  the  Sea  King,  which 
the  November  mail  from  Europe,  received  a  few  days  before,  advised 
them  had  left  England  wjth  the  intention  of  being  converted  into  a  ves- 
sel t«  carry  on  war  against  the  commerce  of  the  United  States,^  wa^i 
then  in  port  short-handed,  asking  permission  to  repair,  provision, 
and  coal.  The  request  of  Lieutenant  Waddell  was  taken  under  cod- 
sideration  by  the  governor,  who  informed  liim  that  it  should  receive 
early  attention  and  be  replied  to  the  next  day,'  On  the  next  day  tbe 
executive  council  was  specialty  summoned  by  the  Governor  and  uuder 
their  advice  the  permission  asked  for  was  gniuted. 

Against  these  hospitalities  the  Consul  of  the  United  States  protested 

,,„„ ,  ,,..  OD  the  26tb,  and  in  so  doing  called  the  attention  of  the  gov- 

•""■"'  ernor  to  the  circumstances  under  which  she  had  been  armed 

and  equipped,  and  of  her  identity  with  the  English  vessel  Sea  King. 
His  protest  was  repeated  on  the  27th  and  28th,  but  ou  the  30th  his  ex- 
cellency replied  that  after  advising  with  the  law-officers  of  the  Crown  he 
had  "come  to  the  decision  that,  whatever  may  l>e  the  previous  history  of 
the  Shenandoah,  the  Government  of  this  Colony  is  bound  to  treat  her  as 
a  ship  of  war  belonging  to  a  belligerent  power."  It  now  appears  alsi 
that  the  advisers  of  his  excellency  tendered  to  him  their  opinion  that  it 
would  not  be  expedient  to  call  uiion  the  lieutenant  commanding  to  show 
his  commission  from  the  Government  of  the  Confederate  States  anthor- 
iziug  him  to  take  command  of  that  vessel  for  warlike  purposes,  * 

Against  this  decision  the  Consul  most  earnestly  proteste<l,  and  noti- 
fied his  excellency  that  "the  United  States  Government  will  claim  in- 
demnity for  the  danmges  already  done  to  its  shipping  by  said  vessel,  and 
also  which  may  hereafter  be  committed  by  said  vessel  •  •  upon  the 
shipping  of  the  United  States  of  America,  if  allowed  to  depart  from 
this  port,"' 

The  commander  of  the  Shenandoah  having  received  his  permission  to 
i-,.r.ir„diy  r„u  repair,  provision,  and  {roal,  had  leave  to  take  his  vessel  into 
.1.-1.1  ,u:.vK.,..  ^jjg  pnblic  docks,  which  were  at  the  time  controlled  by 
private  parties  as  lessees.  The  vessel  and  her  officers  were  received  with 
open  arms  by  the  people  of  Melbourne.  The  Governor  of  the  Colony  did 
not  dine  with  or  participate  in  the  public  or  private  hospitalities  to  the 

'  Brilish  App,,  vol.  i,  p.  500.  ■Am,  App.,  vol.  vi,  pp.  5tf9  und  tHS). 

■  Am.  App.,  vol.  vi,  p.  608.  '  licit,  App.,  vol.  i,  p.  500. 

» Ibid.,  p.  6.-W.  'Brit  App.,  vol.  i,  p.  513 ;  Bril.  Curp,  p.  ll'l- 

'  Brit.  Cnse,  p.  lU.  ^Brit.  App..  vol.  i.  ii.  .^414. 
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otliceis  of  tlic  vussel,  bat  the  mayor  of  Melbourne  and  its  iuliabitants 
diiL'  Crowds  of  {leople  flocked  to  obtain  sight  of  tbe  "  stranger,"  which 
bore  tbe  flag  of  iu»urgent3  that  were  supposed  to  have  the  sympathies 
of  the  English  people  at  home;  and  the  officers  of  the  ship,  "  whose 
iiistory  was  so  brief,  but  so  brtUiaut,"  could  remember  gratefully  "  the 
hospitalities  of  JMelbourue  and  Ballarat.^ 

In  short,  at  Melbourne,  '^  iu  Australian  waters,  where  a  vessel  of  war 
MoDgiug  to  the  Confederate  States  "  had  never  before  been  seen,  the 
leeliug  which  at  home  had  permitted  a  Florida  and  an  Alabama  to  es- 
cape, was  tbund  to  exist  iu  all  its  English  vigor.  The  insurgent  flag 
was  hospitably  received  and  courted  there,  as  for  nearly  four  years  it 
liiul  been  in  tbe  ports  of  other  British  Colonies,  and  of  the  United  King- 
dom itself. 

But  the  Consul  of  the  United  States  haviu(r  failed,  upon  the  proof 
furnished  by  him,  to  induce  the  Governor  of  the  Colony  and  his  executive 
couQcU  to  act  as  other  nations  bad  acted,  and  refuse  the  Shcnaudoah 
llie  hospitalities  of  the  xwrt,  set  himself  about  finding  other  testimony, 
;md  that  which  would  be  more  efiective. 

The  vessel  came  into  the  port  short-handed,  and  '■  at  present  shecould 
not  be  very  efficient  for  fighting  purposes."^ 

When  she  arrived  at  Liverpool,  after  her  career  was  ended,  her  com- 
plement of  officers  and  men,  according  to  tbe  rcjiort  of  Cap-     „„„„, „,    „ , 

(uin  Paynter  of  Her  Majesty's  ship  Donegal,  was  one  hundred  '"■ " "  "■""■""- 
wid  thirty -three.*  Her  ofllcera  numbered  twenty-six,  leaving  for  her 
crev  one  hnndred  and  seven.  Temple,  in  his  affidavit,  makes  the  total 
number  of  enlistments  on  boaid  the  vessel,  during  uer  entire  cruise, 
line  Uuiidred  and  eleven.  Of  these,  two  deserted  at  Melbourne  and  two 
ilied  on  the  cruise,  leaving  the  number  of  roeu  on  boani  when  she  ar- 
rived at  Liverpool  tbe  same  as  stated  by  Captain  Pnynter.  According 
to  Ihe  same  afHdavit,  tbe  total  crew  on  Iraard,  when  the  Laurel  left  her 
»t  Desertas,  including  those  that  originally  came  on  the  Sea  King  and 
those  uiKtn  the  Laurel,  was  nineteen.  Twelve  Joined  her  from  tbe  crews 
of  tbe  captured  vessels  previous  to  lier  arrival  at  Melbourne;  but  two 
of  thesedeserted  there,  leaving,  asthe  aggregate  of  her  crewon  her  arrival, 
itid  before  any  new  recniitment,  only  tt^enty-uine  men,  and  with  tbe 
(itBcers  then  on  board,  flfty-four.  The  officei's  which  left  Liverpool  on 
the  Laurel  numbered  twenty-four.  One,  Lieutenant  Whittle,  went  by 
the  Sea  King,  and  one  joined  from  a  whaling-vessel  captured  in  the 
Arctic  Ocean,  giving  her,  when  she  finished  her  cruise,  twenty-six.' 

As  has  be«n  seen,  Commander  King,  when  he  visited  her  upon  her 
arrival  at  Mellvourne,  reported  her  as  having  seveuty  men.  Of  course 
he  got  his  information  from  the  oflicers,  who  were  not  Hliely  to  eive  the 
DuiubeT  smaller  than  it  actually  was.  It  would  not  do  to  make  it  much 
loo  large,  because  "  tbe  paucity  of  the  crew  "  was  such  as  to  attract  the 
attention  of  the  oflicer.^ 

The  Consul  at  Melbourne,  in  writing  to  Mr.  Adams  on  tbe  2Cth  of 
■laiiuary,  the  day  after  her  arrival,  mentioned  the  fact  that  ber  crew,  all 
told,  consisted  of  seventy-nine  meu.^  But  his  knowledge  at  that  time 
must  have  be^jn  derived  from  rnmors  in  circulation  ;  be  bad  no  means 
•>t  verifying  the  statement  himself.  On  the  10th  Febniary,  Captain 
I'ayne,  secretary  of  tbe  naval  board  nt  Melbourne,  wlio  visited  her  at 
the  request  of  the  Go%'ernor,  said  in  his  report,  "  there  a|){>eared  to  me 

■  Bril.  Auii.,  Cunnter  Cane,  vol,  v.  p.  fit.  "  Brit.  App.,  vol,  i,  p.  701, 

■  Am.  Aiii..,  vol.  vi,  p.  enn.  '•  IbiU.,  p.  499. 

'Brit.  A|ip.,  vol.  i,  p.  49!».  'Ibi<l.,  p.  5rtt;  Brit.  CaBp,  p.  l-'ifi. 
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to  be  iiboiit  forty  to  fifty  men  on  Imartl,  Hlonc-liy,  dirty,  and  uu<li»ciptiDe<l. 
I  noticed  also  a  great  number  of  officer!*,  and  conld  not  help  retnnrking 
tbat  tbo  number  api>eared  out  of  all  proportion  to  tbe  few  men  T  saw  on 
board.'" 

Silvester,  in  bis  deposition,  aa  printed  among  the  docnmeiits  sub- 
mitted in  evidence,  says  that  when  the  Lanrel  left  her  the  crew,  includ- 
ing officers,  consisted  of  twenty-three  men.'  This  is  undoubtedly  a  mis- 
take. It  may  bave  been  a  clerical  error  in  the  original  draught  of  the 
deposition  or  in  tmuscrlbiitg. 

It  is  clear,  therefore,  thxt  n-ben  the  Shenandoah  reached  Melbourne 
alie  was  sUort-haoded,  and  that  an  increase  of  her  crew  was  absolutely 
necessary  to  make  her  an  efficient  vessel  of  war.  Even  after  the  addi- 
tions she  received  at  Melbourne  she  continued  short-handed.  Captain 
Kye,  the  master  of  the  ship  Abigail,  captured  on  the  37  th  of  May,  says : 
The  Shuuaniliiiili,  at  thu  time  I  was  takcu  on  bonrd,  hnil  a  full  complcinciit  of  ofttrrn', 
but  iraa  v(^^y  niucli  in  want  of  seamen.  *  *  '  At  two  uitTBrent  timeti  dur- 
ins  tbe  lirat  ten  days  tliat  I  was  on  board,  all  faamlB,  and  iiij  own  crew  braiileB,  wen' 
omi^d  to  be  op  all  uigbt  wurkin);  the  sbip  in  the  iue.  The  ollleerB  aud  cr<-w  com- 
plained of  being  Bburt-hand<:il,  and  uiy  own  men  were  urged  to  join  her.^ 

Thirty-eight  men  were  shipped  from  the  crews  of  vessels  captured 
after  leaving  Melbourne,  and  seventeen  of  these  were  from  the  Abigail.' 
These  made  part  of  the  one  hundred  and  seven  on  board  when  tbe  Shen- 
andoah arrived  at  Liverpool.  , 

As  early  as  the  1st  of  February  the  Consul  set  about  bringing  the 
fact  that  she  was  sbort-handed  to  the  knowledge  of  the  government,  and 
he  commenced  procuring  affidavits,  and  employed  his  counsel.' 

On  the  2d  of  Febmary  he  left  with  the  chief  clerk  of  the  law-office  of 

^^  ^ I  ^    the  Crown,  in  the  absence  of  the  Attorney-General  and  the 

iho.Trirj"i'm-.rij  Minister  of  Justice,  affidavits  of  three  persons;  on  the  nest 
™iii24,'".M^da  day  he  called  in  person,  with  his  solicitor,  upon  tbe  Crown 
"""""'""^  Law-Officers;  on  the  next  day,  the  4th,  he  handed  in  two 
other  affidavits ;  and  on  Monday,  which  was  tbe  6th,  he  and  bis  solicitor 
called  again,  in  pursuance  to  an  appointment  made,  and  produced  seven 
additional  affidavits. 

In  nearly  every  one  of  these  affidavits,  among  the  other  important 
facts  developed,  is  the  one  that  during  the  entire  cruise  previous  to  her 
arrival  at  Melbourne,  great  eftbrts  were  made  by  the  officers  of  the 
Shenandoah  to  increase  their  crew  by  the  enlistment  of  men  from  the 
prisoners  taken  on  the  different  prizes.  For  that  purpose  such  as  would 
not  join  were  put  in  irons.'' 

At  this  interview  the  Consul  was  given  to  understand,  in  fact,  as  he 
said  in  hisdispatch  to  Mr.  Seward  subsequeutly,  the  Law-Officers  "seemed 
to  admit  that  she  woidd  be  liable  to  seizure  and  condemnation  if  found 
in  Itritiith  waters;  but  would  not  admit  that  she  was  liable  to  seizure 
tiere,  unless  she  violated  the  neutrality  proclamation  while  in  this  port, 
and  if  she  did  they  would  take  immediate  action  against  her."' 

From  this  it  api>ears  that  tbe  same  doctrine  prevailed  among  tbe  Law- 

■  Brit.  Caar,  p.  I'lri.  'Temple's  uCDdavit,  Brit.  A{>p.,  vol.  i,  p.  'i>i. 
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proteHt  Captain  Niilii>l«.  Biit.  App.,  vol.  i,  p.  589;  atHilavit,  Bruce,  ibid.,  p. 


*S.e  proteHt  Captain  Niibi>l«.  Biit.  App.,  vol.  i,  p.  589;  atHilavit,  Bruce,  ibid.,  p. 
r>!M;  Colbv,  iliid.,  i>.  6U7 :  Silvntti-r,  il>iil.,  p.  5914;  .Innea.  ibiil.,  p.  ri99;  Kord,  ibid..  ]>. 
«|1 ;_ Brackot^  ibl<l..  p.  WW;  BoUiu,  ibi.l.,  p.  603;  Sandnll.  ibid.;  Scott,  ibid.,  p.  BW  : 

n,gti7cd3yG00glc 


l.biilhorjt,  iliid. 

'Am.  App.,  vol.  vi.  p.  !i;»1:  Diii,  A]>|> 


TlIK    SHKXAXDOAH.  121 

(MBftTS  of  tlie  ('rowii  at  Metlmnnic,  wliieli  had  permitted  tlio  escape  of 
llie  Florida  at  Nasmin. 

AttUongh  tbat  doctrine  is  now  ropiidiated  by  Her  Majesty's  Govera- 
ment,  it  wtts  kuowii  at  tho  Foreig^n  Office  as  eiirty  ai)  tiio  liitlt  of  Sep- 
tember, 18fi2,  that  the  Florida  Uiid  been  reieamjd  at  Nassau  ii|>oii  tbat 
P'onnd,  iind  that  ground  alone.  It  was  a  doctrine  thnt  had  n  most  im- 
imrtant  bearing  npon  the  coastantly  recurring  attempts  at  the  evasion 
of  tbe  laws  of  Her  Alajesty  by  the  insurgents ;  but  it  does  not  appear 
to  have  been  considered  of  sufficient  iinpoi'tauee  to  Justify  instrnctionH 
from  Her  Majesty's  Home  (ioverameut  to  any  of  the  numerous  Law- 
Ofti(*rs  of  tbe  <Jrown  a\H>tt  whom  tlie  responsibility  of  these  prosecu- 
tions "in  90  great  a  measure  rested." 

TUe  United  States  agree  with  Her  Majesty's  Government  when  it 
■*ays,  as  it  does  in  its  Counter  Case,  that  it  should  not  be,  and  tliey  hope 
it  is  not,  in  the  power  of  Her  Majesty's  Government  to  instruct  a  judge, 
whether  in  the  United  Kingdom  or  in  a  colony  or  dependence  of  the 
Crown,  how  to  decide  a  particular  case  or  qneation.  No  judge  in  Her 
Majesty's  dominions  should  submit  to  be  so  instructed;  no  commnuity, 
however  small,  should  tolerate  it;  and  no  minister,  however  powerful, 
^HnM  ever  think  of  attempting  it.' 

But  the  United  States  cannot  but  think  the  Law-Officers  of  the  Crown 
o«u|iy  a  different  position,  and  that  when  Her  Majesty's  Government 
.<ees  80  striking  an  error  prevailing  among  those  whose  duty  it  is  to 
ooiiduct  the  judicial  proceedings,  by  means  of  which  international  obli- 
gations are  to  be  entbreed,  it  is  not  only  the  right  of  the  Government, 
Irnt  its  imperative  duty,  to  correct  the  error,  and  see  to  it  that  such  im- 
iwrtaut  rights  are  not  again  "admitted"  away,  to  the  great  injury  of  a 
nation  with  which  Her  Majesty  wjis  at  peace.  A  .judge  whose  duty  it  is 
lo  tiecide  may  not  be  instructed ;  but  a  mere  agent  whose  dnty  it  is  to 
present  a  case  for  decision  may  be.  If  such  an  agent  fails  in  his  duty 
or  errs  in  his  opinion,  and  such  error  or  such  failure  in  duty  is  likely  to 
be  repeate<l  by  the  same  or  other  agents,  it  is  neglect  in  a  govemmeat 
if  it  fails  to  attempt,  at  least,  to  prevent  the  repetition,  and  if  the  repe- 
tition should  affect  other  nations  the"  government  must  answer  for  the 
conxequences. 

Hut  accepting  this  dw^trine  of  the  Law-Officers  for  the  time  being,  the 
Consul  on  the  Hth  of  February  forwarded  to  the  Governor  the  affidavits 
'liich  he  had  already  presented  to  the  Law-Officers;  and  on  the  10th  he 
*ent  the  affidavit  of  John  Williams,  who  swore  that  on  the  6th  Febriia- 
Ty.  when  he  left  the  ship,  "  there  were  fifteen  or  twenty  men  concealed 
ill  different  parts  of  said  ship,  who  came  on  board  since  said  Shenan- 
doah arrived  in  Hobson's  Bay ;  and  said  men  told  me  they  came  on 
'wan)  said  Shenandoah  to  Join  ship.  That  I  cooked  for  said  concealed 
tor  several  days  before  I  left.  That  three  other  men,  in  the  uiiitbrmof 
the  crew  of  the  said  Shenandoah,  are  at  work  on  board  of  said  Shenan- 
'kih,  two  of  them  in  the  galley,  and  one  of  them  in  the  engine  room. 
That  said  three  other  men  in  uniform  also  joined  said  Shenandoah  in 
this  (Kirt.  That  I  can  point  out  all  men  who  have  joined  said  Shenan- 
||"Hh  in  this  port."  This  waa  received  by  the  Governor  at  'S.'<W  p.  m.  of 
the  loth,  and  he  made  an  order  that  it  be  n'ferred  to  the  Attoniey-Gen- 
f  ral." ' 

Oil  the  same  day  Captain  I'ayne,  who  had  been  instructed  by  the 
''ovemor  to  report  ujwn  the  vessel,  among  other  things,  int'onned  him 
tlwt  there  appeared  "to  be  a  mystery  about  lier  fore-hold,  for  the  fore- 
'  l(rit.  CoimtPT  Cnw.  p.  77. 
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man  of  the  patent  slip,  when  a8k«<l  to  ^o  dowa  to  tbat  spot  to  n 
Iter  for  the  cmille,  -was  iutbrmed  he  could  not  ^t  to  the  skiu  at  that 
place.  The  batches  were  always  kept  ou,  anil  the  foreman  states  that  he 
was  tDfornied  they  had  all  their  'stufi'  there." ' 

On  the  Ictth  February  the  following  reports  were  forwarded  to  the 
"honorable  the  chief  secretary"  of  the  Colony: 

Detactive  Kennedy  reporls,  in  reply  to  certain  qiiwitlonBiinliitiittoil  to  liim  for  iiiiiniry 
on  the  llttiiDstuiit: 

Firgt.  Thut  twoDty  inmi  have  beuu  iliucbarged  from  ttie.SIienaniloftb  HJiice  ber  arrival 
ut  tbU  port. 

i!>ocoiii1.  TbatCnptain  Wwldell  intonils  to  ship  forty  hniiila  liere,  who  are  to  i>e  takpu 
on  board  durin);  the  nif;ht>  and  to  Higti  articleH  wben  tbey  are  outside  tbe  Heftdit. 

It  IB  Htatod  that  tbe  vaptaiD  n'isbeH,  if  powible,  to  ahlp  foroiKQ  Heameii  ouly  ;  Hud  nil 
EuuliBbmen  sbiiiped  here  are  tonattnnie  a  fureigu  aame. 

McGratb,  Fiulny,  aud  U'lttieii,  thT(«  Slelbanrno  boiirdioK-bouse  kvopiTH,  arc  aaid  to 
be  eniployml  in  tf^'tia);  tbe  requisite  Diimlier  of  idcu,  wbo  are  to  receive  i^G  per  luontli 
irafTes  and  £8  Imnnty ,  &,c 

Peter  Kerr,  a  Dili pwj>iRbt,  livin);  in  RailwMy  Place,  Saudrid^,Htatoil  abont  a  fortuixht 
a^,  in  tbe  bearing  of  several  persons,  that  Cuptaiu  Waddull  oH'ured  hiui  £17  )>cr  uioutli 
tu  ^ip  as  carprntHr.  A  watenuun  nauie<l  Mel^ren,  now  at  Saiidridfte,  is  either  alreitdy 
enlistMl  or  almnt  to  be  so. 

The  detective  has  been  unable,  up  to  the  present,  to  uolle«t  auy  rollalile  in  format  inn 
as  to  whether  amiiiiinition,  iLc,  has  beea  put  on  board  tbe  •Sbenaiidoiih  at  tbiH  port,  or 
whether  arrnnji^uieiitH  have  lieeu  made  with  any  person  for  that  purpose. 

(Urgent.)  Kur  tbu  ebitrf  com  miss  loner's  information.  ('.  H.  Mcliolson,  siipcriii- 
tendetit. 

Mr.  Scott,  I'esident  cli-rk,  has  linfii  informed,  in  fact,  lie  overheard  a  iiersnn  roprp- 
Heiited  as  an  assistant  pniser  8tat«,  that  about  sixty  men  eliKaj^l  liele  were  to  be 
shipped  on  boanl  an  old  vessel,  believed  to  be  the  £ii  Whitney,  together  with  a  quan' 
tity  of  am  munition,  &c.,  about  two  or  three  days  befi^ro  the  tibeiiandoah  sails.  1'he 
fonner  vessel  is  to  be  cleared  out  tor  Portland  or  Warrnanibool,  bnt  is  to  wait  ontside 
the  lleails  fur  the  Slienaniloab,  to  whom  her  cargo  an<l  paHM'tii^nt  are  to  he  tranaferred. 

(-.    IJ.   ^l(:il(>LM>N, 

SiijHiiNlendi-Hl.' 

After  these  I'ejwrtM,  on  the  iiext  day,  there  eaiue  to  tbe  Attorney-tien- 
erat  of  the  (Joloiiy  the  following  communication  from  Lieut«uaut  Waddell, 
very  significant  when  read  in  couuection  with  the  previous  report  from 
the  police.  "Be  pleased  to  int<>rni  ine  if  tbe  Ciowu  claims  the  sea  to  be 
British  waters  three  miles  from  Port  Philip  Head  lightR,  or  from  a 
fitraigbt  line  drawn  from  Point  Lonsdale  and  Schanck."^ 

UjKtu  the  reception  of  this,  the  Attorney-General  sent  a  note  declin- 
ing to  give  the  information  iiskeil  for.  Ou  presentation  of  the  note  to 
Lieutenant  Waddell,  he  banded  it  "  back  to  the  messenger  with  tbe 
simple  answer  that  it  was  not  what  hu  wanted,  that  it  Lud  better  be 
taken  back  with  his  compliments.'" 

On  the  13th  of  February,  a  warrant  was  issued  by  a  magistrat«  for 
n.-w  ,„.*,, ,.,  the  arrest  of  one  of  the  men  charged  to  have  been  enlisted;' 
"™"^""-  and  it  was  at  once  placed  in  the  hands  of  tbe  superiutAudent 

of  jiOlice  for  service.  This  officer  went  the  same  evening  on  board  the 
vessel  to  execnte  his  warrant,  and  on  the  next  day  made  the  following 
report : 

I  have  the  honor  to  inform  yon  that,  ncting  on  your  instnictions,  1  proceeded  lasi 
cvonini;  to  the  Confederat«  wur-steanier  Shenandoah,  with  a  warrant  Jbr  the  arrest  of 
a  mail  known  as  Charley,  statetl  to  have  ille|^lly  engaged  himself  on  board  tbe  vessel. 
1  asked  for  Captain  Waddell,  bnt  was  informed  that  be  was  not  onboard.  1  tbeu 
asked  for  the  otUcer  in  charge,  saw  him,  and  obtained  pennlssion  to  go  on  board.  I 
told  the  othrer  my  bnaineas,  and  requested  that  he  would  allow  me  to  see  tbe  men  on 
hoard,  in  order  that  I  miebt  exeente  my  warrant.  He  refnsed  to  allow  me.  He  tbeu 
nbowed  me  the  ship's  articles  anil  asked  me  to  point  out  tbe  name  of  the  man.  wbicti  I 
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1TM  nonble  tn  <lo.  I  abowed  him  my  wAi-rnnt,  whicli  ho  lonketl  over,  and  retiimiii);  it 
ro  me  he  said,  that  is  all  right,  but  yuii  shall  not  go  over  tha  »hip.  He  Mid  me  I  had 
betUr  return  whea  the  captoiu  was  on  board ;  but  as  be  could  not  say  at  what  houi' 
he  wonld  probablj  retatn,  1  told  him  that  I  would  see  ttie  captain  the  followiug  day. 
This  tnoming  I  went  agniu  to  the  Shennndnah,  aud  after  atatiug  my  busiuese  was  al- 
lowed on  board.  I  told  Captain  Waddell  that  I  waa  infonaed  he  had  persona  va  board 
who  had  joined  his  veaael  here,  and  that,  iDformutiuaa  haviiif;  been  sworn  to  that 
rttect,  I  bad  a  warrant  with  me.  lie  aaid,  I  pled)^  you  my  word  of  honor  as  an  ofKcer 
and  a  f^eatleman  that  I  have  not  any  one  on  board,  nor  have  I  enf^BRcd  any  one.  uor 
will  I  while  I  am  here.  I  aaid  I  nnderstood  that  tho  peraona  I  wanted  were  wearing 
The  QDiformof  the  Confederate  Htatea,  and  were  working  on  board.  This  he  diatisctly 
•leaied.  He  offered  to  show  me  the  ship's  articles  but  I  declined,  aud  told  bim  that  I 
had  seen  them  last  evening.  I  theu  asked  hiui  to  allow  me  to  go  over  the  ahip,  and 
>ee  if  the  men  1  wanted  were  on  board.  Thia  be  riifiieetl  to  do.  I  said  1  must  try  to 
rxecute  nij  warrant,  even  if  I  had  to  use  force.  He  aaiil  he  would  use  force  to  resist 
me,  and  that  if  he  was  overcome  be  would  throw  up  bis  Hbip  to  the  Kovorumcnt  here 
and.  go  home  and  report  the  matter  to  bia  government.  He  aaid  that  lie  dare  not  allow 
Die  to  aeoreh  bis  aliip  ;  "  it  wua  more  than  liis  commiHsion  was  worth,  and  that  such  a 
thing  would  not  lie  attempted  by  the  Goverununt  to  a  ship  of  war  of  another  coiin- 
tiy.  He  aaid  "it  wna  only  by  courtesy  that  I  wan  allowed  on  board,"  and  that  he 
rnusidered  "a  great  aiiglit  liaii  lieeti  put  upon  him  by  sending  me  to  tlie  ship  with  u 
warrant."  He  said  lie  thought  that  hia  "  word  shoiild  have  been  taken  in  preference 
to  that  of  men  who  hwl  probably  desei'tod  from  the  ship,  aud  had  been  put  up  to  an- 
noy him  by  the  American  consul."  Ho  said  that  if  I  took  one  man,  t  might  come 
uflerwhrda  and  take  fifteen  or  twenty,  and  that  the  American  couanl  wunid  per- 
liaps  lay  an  information  agninnt  him  as  iHiiug  a  "buccaneer  or  pirate."  )le  xaiil  he 
Ihonght  that  he  bad  been  very  badly  treated  here  by  the  police  refnaiug  to  asHist  him 
in  arrestiag  his  deserters.  Bofori'  leaving  I  oskeil  him  again  if  he  refun«d  to  allow  me 
to  look  for  the  man  for  whom  1  had  a  warrant  in  my  hand.  He  replied  yes,  that  he 
'lid  refnae,  ami  that  he  would  fight  his  ship  rntlier  than  allow  it.    I  then  led.' 

On  the  day  of  its  receipt  tliis  report  was  sabmitted  by  tlie  Governor 
totlie  executive  coiiiicil.  In  pnrsuance  of  the  advi(«  of  the  council, 
the  secretary  of  the  commissioneru  of  trade  and  customs  addressed  n 
etter  to  Lieutenant  Waddell,  appealing  "to  Mm  to  reconsider  his  de- 
terminationj"  and  iufortning  him  that  peuding  such  further  information 
the  permisaion  to  repair  and  take  in  supplies  was  snspended.*  The  an- 
swer to  thia  letter  waa  dispatched  by  Lieutenant  Waddell  at  five  min- 
utes before  ten  o'clock  on  the  eTening  of  the  14th,^  and  in  it  he  sujs : 

I  have  to  inform  his  exwllencj  the  governor  that  the  execution  of  the  warrant  wna 
uot  refused,  ati  no  snch  person  as  the  one  tliereiu  speciHt'd  wason  booed;  bnt  permiK- 
Hinn  to  Bearish  this  ship  wan  refiitwd.  Acconling  to  all  the  laws  of  nationa,  the  deck  of 
»  vessel  of  war  is  considered  to  reprcMent  the  mnjesty  of  the  country  whose  flag  she 
llies,  and  ahe  is  free  froni  all  executions,  except  for  crimes  aclnally  committal  on 
'bote,  when  a  demand  mnat  be  made  tor  the  delivery  of  such  penon,  and  the  execu- 
lioD  of  the  warrant  performed  by  the  police  of  the  ship.  Onr  xhipping  articlea  have 
tirtn  shown  to  the  superintendent  of  police,  all  strangei's  have  been  sent  out  of  the 
'hip,  and  two  commissioned  officers  were  ordered  to  search  if  auy  such  had  been  left 
»D  board.  They  have  reported  to  me  that,  after  making  a  thotongh  search,  they  can 
find  DO  person  on  board  except  those  who  entered  this  port  as  a  part  of  her  comple- 
mentofuieu.  1,  therefore,  ns  commander  of  this  ship,  representing  my  government 
ill  British  waters,  hnve  to  inform  his  excellency  that  thei'C  are  no  pereotis  on  boanl 
'his  ship,  except  those  whose  names  are  on  my  shipping  articles,  and  that  n 


been  enlisted  in  the  service  of  the  Confederate  States  since  my  arrival  in  this  nnrt, 
Dur  have  I  in  any  way  violated  tbe  nentrality  of  the  port.  And  I,  in  the  name  or  the 
<iovemment  of  the  Confcilerate  States  of  America,  iterehy  enter  my  solemn  protest 
against  any  obstruction  which  may  cmise  the  detention  of  Ihis  ship  in  this  port.* 

At  about  10  o'clock  p.  m.  of  that  day,  four  men  left  tbe  Bbenahdoah 
in  a  Ijoat  pulled  by  two  watermen.*  They  were  arrested,  and  one  of 
them  was  identifted  as  tbe  man   for  whose  arrest  the  warrant  was 
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On  tlie  siitim  14tti  diiy  of  February  the  Consul  forwarded  to  the  Uof- 
m.iii.r  -^r  ,r  ^"""^  t*^**  other  allidavits,  iu  one  of  which,  that  of  Bit- 
™.i".','if  fmn.i™"!  inaiiD  Wicke,  the  foUowing  stiiteiiieut  ia  made : 

That  the  nitiniiM  in  1Io1jni>ii'h  lljiynFuaervcxl  bj  tbe  iiiUKter-at-BrinH,(I  believe  nauipd 
Rueil,)  whii  pvna  tbu  nttinnii  to  (juarivrmflstcr  Vickiiig,  »ud  this  latter  brinfpi  tbr 
rati OL B  tji  the  K*<"By  to  bo  cnokml  by  the  <Miuk,  knowu  by  tho  uame  of  "Charley;" 
that  Haiil  conk  (3liurli\v  wah  not  ou  bonril  the  Sbeuaiidonh  ou  her  arrival  in  the  bay;  Iif 
went  oil  lM>ar(l  ithice  lier  arrival,  niid  he  told  me  he  would  Join  the  Hhip  as  cook;  tbat 
he  dared  uot  do  it  in  the  wirt,  but  that  he  wunld  do  it  when  proceodinf;  ontward*: 
that  I  alHO  Huw  said  cciok  take  rations  to  u  uiimlter  of  men  who  were  concealed  in  tin' 
I'oreciiHtle,  who  went  an  board  since  b«r  arrival  iu  Ilobsnn'H  Buy.  That  on  Salanlay, 
11th  February,  l^i'i.  when  working  and  cleaning  the  Shenandoah,  three  bojg,  nlio 
came  on  board  the  ijtioiiaiitloah  Hiiice  her  arrival  iu  this  port,  asBisted  in  painting  bi~ 
twecii  decks,  whereas  the  nnuiber  of  nion  so  cunceMled  (as  mentioned  above)  worknl 
on  deck;  that  the  said  mt>n  so  concenled,  iu  number  alHiiit  ten,  ruouivt<d  ratino^ 
cooked  in  the  same  cooking  apporatn!!  and  served  in  the  same  way  as  tlie  regolar 
crew  on  board;  tbey  eat  out  of  the  ship'H  platoa  iu  the  forecaatle,  Hnch  aa  were  uwil 
by  the  prlsoncni  while  on  the  uniisB;  tlint  they  sleep  on  tioard,  oue  part  in  the  furr- 
cMtle,  the  other  part  betwuou  decks.  That  the  cook  Charley  and  another,  nhirb  I 
could  identify  if  seeing  him  again,  wore  sonietinies  the  ship's  uniform.' 
Aud  in  the  other,  that  of  F.  C.  Behncke,  the  following  appears : 
That  before  1  left  the  said  steamship  I  saw  abont  ten  men  concealed  in  said  Sheiiaii- 
iloah.  Some  of  said  men  told  me  they  came  on  board  to  join.  Thai  several  of  tlir 
said  men  wore  at  work  with  me  on  Saturday  last  with  the  kuowleilge  of  the  officer) : 
that  one  of  the  said  men  told  me  th  at  be  contd  not  sign  articles  in  this  port,  bnt  vtr- 

King  to  do  so  as  soon  as  he  gut  outside;  that  one  man  iu  the  galley,  who  caoieaii 
nm  at  this  port,  wears  the  uniform  and  porfonns  his  duty  in  the  said  nniforoi;  tliai 
Hoid  man  iu  the  galley  has  been  wearine  the  uniform  for  about  eight  or  ten  days: 
that  1  heard  said  man  in  the  galley  called  Charley ;  that  all  the  said  nion  who  ca'iur 
on  board  since  we  arrived  in  >lelbourne  have  been  mlioued  from  the  said  ship  Shenan- 
duah;  that  1  have  seen  the  master-at-arms  serve  out  their  provisions  to  V'icking;  tLm 
uiler  the  provisions  are  cooked  I  have  seen  Quartermaster  Vicking  take  it  to  tlii-tn 
from  the  galley  while  concealed  in  the  foreciistle.- 

All  theiic  communicatious  were,  on  the  l.ltb  of  February,  snbniittei) 
by  the  Governor  to  bis  executive  conucil.^ 

From  this  it  appears  that  on  the  15th  of  February  the  Governor  ami 
bis  conncil  knew  from  the  statement  of  an  offieer  in  command  of  one  ot 
Her  Majesty's  ships  that  the  ship,  from  the  "  paucity  of  her  erew,"  was 
not  in  eouditioQ  for  a  ship  of  war ;  that  one  witness,  who  was  still  within 
the  reach  of  the  judicial  process  of  the  (Joloiiy,  had  stated,  under  oatb. 
that  there  were  fifteen  or  twenty  men  concealed  iu  different  parts  of  tlu' 
ship  who  came  on  board  to  join  ;  thatau  officer  of  the  Governmeut,  whuui 
the  Governor  had  sent  on  board  to  examine  the  vessel,  reported  tbat 
"there  appeared  to  be  a  mystery  in  the  fore  hold"  and  no  one  had  bet'n 
admitted  there ;  that  the  police  officers  of  the  Government,  who  had 
been  directed  to  ascertain  the  facts,  had  re)>orted  that  it  was  the  inten- 
tion of  the  commander  to  ship  forty  bands,  and  that  »ome  men  had  been 
engaged,  and  arrangements  had  been  made  for  the  engagement  ol 
(ithei's ;  that  upon  an  order  being  issued  U[k>ii  the  sworn  testimony  of  a 
coniplainaut  for  the  arrest  of  a  man  who  hatl  enlisted  to  serve  upon  tliis 
vessel,  the  officer  whose  dnty  it  was  to  make  the  arrest  reported  that  he 
bad  been  prohibited  by  an  inferior  officer  of  the  ship  aud  by  the  officer 
in  command,  each  acting  separately,  from  serving  the  pi'ocess  on  boanl 
the  vessel,  the  principal  officer  in  command  declaring  upon  his  honor  ;■'> 
an  officer  and  a  gentleman  there  was  no  snch  person  on  boani;  that  upon 
an  "apiM'al"  lo  the  commander  for  a  reconsideration  of  bis  decision  be 
lejdied  tliat  no  such  person  was  on  board  at  the  time  the  request  f<»' 
])ermissioii  to  serve  the  process  was  made,  when  the  falsehood  of  hi^ 
Htatenieut  was  proven  by  the  arrest  of  the  man,  who  left  the  vessel  al 

'  Am.  App.,  vol,  vi,  p.  ftW.  '  Blit.  Apji.,  vol.  i,  p.  T.*!. 
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iirutKiiit  tlie  time  the  letter  was  being  written,  and  wliich  was  niori) 
tirni  Iweuty-four  hours  after  the  attempt  to  serve  tbe  process  was 
made ;'  and  that,  after  this  statement  of  tbe  commander,  the  Consul  of 
[1)6  United  States  pro<1ueed  tlie  affidavits  of  the  other  |)ersons,  who 
decliirrd  positively  that  there  was  a  large  number  of  men  stilt  concealetl 
<m  iXHird  to  enlist  when  the  shi{)  got  out  of  port. 

Si>twithBtanding  all  this,  however,  upon  the  assurance  of  the  com- 
mander, made  after  after  the  arrest  of  the  four  persons  who    ^^  ^^^^ 

fricaped,  "  that  tliere  were  no  persons  on  board  his  ship  p>rw  •■'!.;£; <jn" 
wbose  uames  were  not  on  the  shipping  aiticles,"  and  that  l!il"N..'h"m'ui,r;.'« 
no  one  had  enlisted  "  in  the  service  of  the  Confederate  ■"'"*' 
Stittfs  since  his  arrival  in  port,"  the  order  suspending  permission  to 
te\mr  and  take  on  supplies  was  uncouditionally  rescinded,  and  the  ship 
rdt^ased  from  the  surveillance  of  the  police  who  had  been  placed  iironnd 
her.  No  promise  was  exacted  for  the  future;  no  officer  was  placed  on 
l>o;inl;  no  watch  mainbiined,  hut  the  full  and  uutrammeled  hospitality 
of  tlie  port  was  grauted  to  a  ship  whose  commander  hud  not  scrupled 
m  "state  upou  his  honor"  that  which  theGovernor  knew  to  be  false. 

After  the  release  was  onlered,  and  notice  thereof  given  to  Lieutenant 
Waildell,  iiis  excellency  caused  to  be  aildressed  to  him  a  lettcf  as  fol- 

1  ani  directed  b,f  bin  eNrullnary  theUuvai'iinrto  fiirCbcr  iuikiion-kdgc  yoiirci>uiiu<iiii 
'M-iM  of  the  l:tth  nud  Utli  iustutit,  iu  which,  alU<i;itif;  that  the  vutwt-l  uiiduryoiir 
nimniand  bad  bi-un  aeized,  ;nu  ask  H-hcthor  the  Beiztiru  bo  kiiowD  to  his  rxcellmicy  tlio 
^YBTiior,  and  if  il  Qieat«  hia  apprurol. 

]  am  Co  inform  jou,  in  reply,  that  this  Ooverumcot  has  uot  directed  orautborized  the 
•euarv  of  the  Sbeaaiid<iab. 

The  iDstnicticiDS  to  the  polite  wpre  to  see  that  noiio  of  Her  MBJest.v'H  BiibjectH  in  this 
('"louy  rendered  any  aid  or  aasintanpe  t-o,  or  performed  any  work  iu  re8]iect  of,  your  vea- 
-^lidarinirtbe  period  of  tbe  suxiienHion  of  Che  permigBion  whirh  was  cranteil  to  you  to 
i>-|iiir  and  take  in  BiippliM  pendiuic  your  reply  to  my  letter  of  yesterday's  date  in  re- 
■;iii  to  a  Britiah  eubjec^t  beiiic  on  boanl  your  vensel,  and  having  eutureil  tbe  serrioe  of 
ill?  Confederate  Status,  In  violation  of  tbe  BrittRh  statute,  known  an  tbe  foreign-en- 
li'tment  act,  and  of  the  instructions  issued  by  theOoveriiorfor  theniaiutonanceof  the 
wutnliCy  l)y  Hnr  Majesty's  subjects.  In  addition  to  evidence  ]>revioiiHly  in  possessioQ 
"f  this  government,  it  has  been  reported  by  the  police  that  about  ten  o'clock  Just  night 
u>Di  men,  who  bad  been  in  couceuinieiit  on  board  the  Sbeoaudoub,  left  tbe  ship,  and 
"■■re  arrested  immediately  »fier  so  leaving  by  the  water  police. 

It  appenra  froni  the  statements  of  these  men  that  they  were  on  board  yonr  vessel 
l">lb  on  Monday  an*  Tuesday,  the  13th  and  14th  instant,  when  tlieir  presence  was  de- 
iiinl  by  thecoiuniandiug  oBicer  in  charge,  and  by  yourself  Bubseqneutly,  when  youde- 
I'lind  that  there  were  "  nu  iiersuns  on  board  this  ship,  except  those  whose  names  are 
«o  oar  Hhipptug  articles."  This  asaertiim  mnst  necessarily  have  been  made  by  you 
■  itbout  having  asciTlained  for  yourself  by  a  search  that  such  men  were  not  on  board, 
oliileat  the  same  Cioie  you  refused  poroiissioato  the  utticer charged  with  the  execution 
"I  the  warrant  to  carry  it  iuto  effect. 

Referring  to  that  portion  of  your  communication  of  the  Ulh  instant  in  which  you 
■!if«nn  his  excellency  the  Governor,  "that  the  esention  of  the  warrant  was  not  re- 
luvd,  as  no  such  iiersoD  as  (he  one  speciHod  therein  was  on  board,"  I  am  in  a  position 
'••  Mate  that  oue  of  the  four  men  previously  alluded  to  is  ascertained  to  bo  the  person 
'■imed  in  the  warrant, 

lam  alwi  to  observe,  that  while  at  the  moment  of  tbe  dispatch  of  yonr  letter  it  may 
-  trne  that  these  men  went  not  on  board  the  .Shcnnndoali,  it  is  beyond  question  that 
'tiry  were  on  boant  at  tbe  I  iiiie  it  was  indited,  your  letter  having  been  dispatched  at 
:..r  niinntCH  before  ten  o'clock. 

It  tbnitappears  plain,  as  a  matter  of  fact,  that  the  foreign-enlistment  act  whs  in  course 
••>  iKinK  evaded.  Nevertheless,  ioasinuch  as  the  only  [lersou  for  whose  arrost  a  war- 
nni  was  issned  has  been  S(<curcd,  and  as  you  are  now  iu  a  position  to  say,  as  oom- 
:i -nniling  olticer  of  the  ship,  and  iu  behalf  of  your  Government,  whose  faith  is  pte^lged 
•\  the  assurance,  that  there  are  "  no  persons  on  board  this  ship  except  those  whom) 
'4iii<-sari''  on  our  shipping  articles,  and  that  no  one  has  been  unlisted  in  the  service  of 
ij'-  Coufeilerate  States  sincu  uiy  arrival  in  tliis  port,"  his  esoelluncy  the  Quvernor  has 
'"-u  pleaxed  U>  revoke  the  directions  issued   ycstenlay,  suspending   ])eruiis4ion  to 


'  Kpoech  of  MeCullock  in  the  colonial  aHSombly,  Aiu.  App.,  vol.  vi,  OUti. 
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Britisb  Bubji'cts  to  niil  luiil  tuwiBt  you  in  effecting  tlie  ueccssary  repHire,  nuil  taking 
ill  auppliex. 

1  uiu  to  a<1<l,  it  19  exi>eured  that  yon  will  exei-cJiie  evi^rj'  (liKpat-cli,  bo  as  to  inaiire  your 
rtepartnre  by  the  day  DiimiMl  in  your  first  lutter  of  yesterday,  viz,  Sunday  nrst, '" 

To  tliis  t!ie  Iieiit«naut  coiiimaniliug  lopliert  on  tlie  16th,  and  iu  so 
doing  took  occasion  to  say : 

In  conclusion,  sir,  alloir  me  to  inform  you  that  I  consiiier  the  tone  of  your  letter  re- 
markably disreHpertful  and  insulting  to  the  Goverument  I  have  the  honor  to  repreeeut, 
and  that  I  ahnll  takoau  early  opport unity  of  forwarding  it  tu  the  Richmond  Govern- 
But  lie  accepted  the  privileges  granted.  The  disrespect  and  insalt 
consisted,  as  the  Arbitrators  will  readily  perceive,  in  intimating  some- 
what distinctly  to  the  commander,  that  the  Governor  accepted  state- 
ments made  "  upon  honor,"  which  he  knew  to  be  false  in  spirit,  if  not 
in  letter. 

On  the  16tli  of  February  an  examination  was  had  of  the  parties  ar- 
rested while  leaving  the  ship,  before  one  of  Her  Miyesty's  jostiees  of 
the  peace  for  the  Colony.  The  witnesses,  whose  affidavits  had  been  taken 
and  presented  to  the  Governor,  were  examined  orally  in  court  Every 
fact  stated  in  the  affidavits  was  proven,  and  the  accused  were  identified 
as  the  parties  who  were  on  tbe  ship.  One  of  them  (Charley)  was  not 
only  on  the  ship,  but  in  the  uniform  of  the  ship  performing  the  duties 
for  which  he  had  enlisted,  or  at  least  had  agreed  to  enlist.  Upon  this 
testimony  the  persons  arrested  were  all,  on  thelTth,  committed  for  trial, 
and  two  were  subsequently  convicted.^  But  one  was  alterward  dis- 
charged by  tbe  Attorney-General  on  account  of  his  youth,  and  another 
for  want  of  proof  as  to  his  nativity.  The  next  day  the  officers  of  the 
vessel  appealed  to  the  pitblic  through  the  newspapers.  They  there 
stated,  "  upon  their  honor,"  to  protect  themselves,  and  secure  the  escape 
and  increased  efficiency  of  their  ship,  what  they  dared  not  state,  "  under 
oath,"  to  protect  the  ignorant  men  whom  they  allowed  to  suflerfor  their 
own  crime.' 

Immediately  after  the  order  permitting  the  repairs  and  supplies  to  be 
continued  was  made  known,  tbe  Consul  addressed  another  communica- 
tion to  the  Governor,  which  he  closed  by  saying :  "  I  trust,  therefore, 
that  uponfurtherreflection,  your  excelleucy  will  reconsider  your  decision 
regarding  this  vessel,  against  which  1  have  felt  constrained  to  protest 
so  earnestly."  ^ 

This  communication  must  have  come  iuto  the  hands  of  the  Governor 
not  long  after  he  had  received  the  somewhat  pointed  letter  of  the  com- 
mander of  tbe  vessel ;  but  neither  tbe  representations  of  the  Consul,  the 
result  of  the  examination  of  the  men  who  had  been  persuaded  by  the 
real  offenders  to  become  criminals,  tbe  insolence  of  the  commander  of 
the  vessel,  nor  anything  else,  could  induce  tbe  authorities  composing 
Her  MaJesty^s  Government  at  this  Colony  eveu  to  put  the  vessel  under 
further  surveillance. 

On  the  16th  of  February,  the  consul  placed  in  the  hands  of  the  Attor- 

^^^^ ^1  ^^  ney-General  a  further  affidavit  of  Michael  Cashmore,  a  citi- 

i.nn°"™hi.'n,pi"".j  zeu  of  Melboume,  stating  that  he  had,  on  the  2d  of  Febru- 
r-ruiinKon  ^^^  ^^^^  ^^^  ^^^  Shcuandoah  a  man  in  the  uniform  of  the 
"  ship,  who  was  sitting  with  the  other  sailors  eating  soup,"  and  who  told 
lilm  he  had  joined  the  ship  (hat  morning  ;  and  also  an  affidavit  from 
the  captain  of  a  vessel  in  the  port  in  which  it  was  stated  that  foarteeu 

,  '  Brit.  App..  Counter  Caae,  vol.  v,  p.  112.  'Ibid.,  p,  546. 
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(lays  before  he  liad  goue  on  board  tlie  ship  aitdiiH|iiireiluftbe  command- 
iug  officer  if  be  bad  auy  cbronometers  for  sale ;  tliat  be  was  directed  to 
a  person  in  the  uuifortu  of  an  officer;  that  be  had  made  a  selection  from 
live  or  six  chronometers  handed  him  by  the  otlicer  and  bought  and  paid 
for  oDe  which  he  described.'  These  affidavits  were  procured  aud  placed 
in  tbe  hands  of  the  Law-Offlcer  of  the  Crown  just  after  the  vessel  had 
been  launched  from  tbe  slip. 

On  the  16th  of  Febrnary,  Lieutenant  Waildell  informed  the  governor, 
that  every  dispatch  was  being  used  by  bim  to  get  tbe  t^honaiidoah  to 
sea  at  the  earliest  possible  moment :'  and  on  tbe  ITtli,  it  was  reported 
by  the  tide-inspector  that  she  had  taken  on  coals  during  tbe  night,  and 
w'lis  reshipping  stores  from  a  lighter.^  It  must  have  been  apparent  to 
all  sbe  would  remain  in  port  but  a  short  time  longer. 

At  5  o'clock  in  tbe  afternoon  of  the  17tb,  the  Consul  received  other 
ioformation  to  theefifect  that  men  were  being  enlisted  to  in-  ^^^^^  „rii«.rn 
crease  the  crew.  He  went  at  once  with  bis  new  witness,  imM^'™<ho..i.!^7': 
Andrew  Forbes,  to  tbe  Crown  Solicitor,  by  whom  he  was 
sent  to  some  of  the  "plenty  of  magistrates;"  then  he  went  to  tbe  office 
of  tbe  chief  commissioner  of  police,  who  was  not  in ;  then  to  the  Attor- 
ney-General, who  wanted  an  affidavit  taken :  then  to  tbe  office  of  tbe 
detective  police,  bnt  the  chief  of  that  office  must  have  a  warrant  before 
he  could  act,  and  advised  him  to  go  to  the  jiolice  justice  for  that  pur- 
pose ;  then  to  the  police  justice,  who  could  not  take  tbe  responsibility  of 
granting  a  warrant  upon  the  e^'Ldenceof  one  man  alone,  but  advised  him  to 
goto  a  magistrate  at  Williamstown,  about  four  miles  distant,  who,  i>er- 
haps,  might  have  corroborative  testimony.  It  was,  by  this  time,  half- 
past  seven  o'clock  in  tbe  evening.  At  this  hour  the  Consul  took  tbe 
affidavit  of  tbe  witness,  which  he  sent  by  private  hand  to  tbe  attorney- 
general,  and  started  himself  for  Williamstown.  The  witness,  however, 
being  afraid  of  personal  harm,  refused  to  go  with  him,  and  the  affidavit 
did  not  reach  the  attorney  general  on  account  of  the  lateness  of  the 
hour.*  Tbe  Consul  did,  however,  send  a  messenger  to  the  water-police, 
at  Williamstown,  who  reported  to  them  the  shipping  of  the  men,  bnt 
they  said  they  were  powerless  to  interfere  without  directions  from  tbe 
head  authorities  at  Melbourne.^  In  view  of  this  state  of  facts  tbe 
United  States  believe  tbe  Arbitrators  will  not  agree  with  Her 
-Majesty's  Government  when  it  says,  as  it  does  in  tbe  Counter  Case,  on 
page  9~,  that  the  Consul  was  "  certainly  more  Justly  chargeable  with  a 
want  of  due  diligence  than  those"  to  whom  be  applied  for  assistance. 

The  United  States  in  this  connection  al.so  ask  the  attention  of  tbe 
Arbitrators  to  the  following  statement  in  the  Counter  Case,  presented  by 
Her  Majesty,  on  page  08 : 

Snch,  as  fnr  an  is  kuowu  to  Her  M^eaty's  Govonimeiit,  ia  all  tlie  infoi-motion  which 
the  autboritieu  of  Melboarne  went  able  to  nbtniu  aa  to  the  alleged  shipnieut  of  tneu 
from  the  Coloity  on  bonrd  tbo  Shen&Dilanh.  It  nna  fiiniisbed,  for  tbe  most  part,  to  the 
jiolico  b,v  the  bnatnieii  who  had  beeu  employed  in  putting  tbe  men  no  board,  on  tin- 
iiudemtauding  thnt  tbny  aboiild  nut  thuiuiwlvcB  suffer  on  accoiiut  of  ^bat  bad  been 

Bnt  on  the  lCth,.raore  than  twenty-four  hours  before  she  left  port, 
'it  was  demonstrated  there  was  evideoce  enough  to  convict  four  men 
who  bad  enlisted  before  tbe  vessel  had  sailed,  and  before  she  went  to 
the  docks.  That  information  was  not  obtained  from  boatmen.  Every- 
thing transpired  under  tbe  eyes  of  tbe  police  themselves,  and  tbe  con- 
viction followed  from  their  testimony,  connected  with  that  which  had 

■  Brit  App.,  to),  i,  p.  ei5. 
'Ibid.,  p.  Ml.' 
'iwd,p.  aaa. 
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been  fui-iiished  by  tlie  Consul.  It  was  what  they  kuew  before  the  vesMcl 
left  port  which  should  have  compelted  tbem  to  act,  not  what  came  to 
tbeiii  after.  The  United  States  have  never  asked  for  the  conviction  of 
the  boatmen.  What  they  waut^il  was  the  detention  of  the  vesad,  or, 
At  least,  the  adoption  of  such  nieaenres  as  would  prevent  the  an^eiit- 
ation  of  her  warlike  force. 
Tlie  Shenandoah  left  her  anchorage  early  on  the  moruing  of  the  LStli 

i^w  ,.r,uii-  a»d  proceeded  to  sea  unmolested.  The  "guns  were  all 
'!::'.t''''''tZ°'a'i'-  loadod  before  the  vessel  went  outside  of  the  Heads."'  The 
I""™--  chief  commissioner  of  police  says,  on  tbe  26th  October,  1871, 

that  "  no  visitors  were  allowed  on  board  the  Shenaudoah  under  any  pre- 
tense tor  tbi'ce  days  before  she  suited,  and,  in  tbe  absence  of  any  of  }lvt 
Majesty's  ships  in  onr  wateis  nt  the  time,  the  efl'orts  of  tbe  water-poliw 
were  ueeessanly  of  little  avail."*  The  same  officer  says,  in  tbe  same  re- 
port :  "  Had  the  Shenandoah  been  afloat  in  the  bay  at  the  time,  I  am 
convinced  that  any  attempts  on  the  jiart  of  the  police  to  search  her,  or 
to  execute  warrants  for  the  appniheuKion  of  persons  illegally  enlistei], 
wonld  have  been  violently  resistiHl,"  If  this  was  understood  at  the  time, 
the  United  States  are  at  a  loss  to  know  why  it  was  she  was  peruiitteil 
to  get  afloat  until  ber  officers  had  allowed  their  vessel  to  come  nmlir 
the  surveillance  of  the  Government,  or  until  some  means  bad  been  de- 
\Hse(i  by  whieh  a  fresh  violation  of  tbe  neutrality  of  tbe  waters  might 
be  prevent^'d.  Her  Majesty's  ship  Bombay  was  in  port  when  the  Sbeii- 
andoah  arrived,  and  the  United  States  can  hardly  believe  she  bad  been 
permitted  to  leave  the  harbor  entirety-  unprotected  while  so  troublesome 
a  visitor  remained.  At  so  important  a  station  there  must  have  becu 
some  vessel  of  Her  Majestj  's  powerful  Navy  that  could  be  called  niwn 
by  tbe  Governor  of  the  Colony  forassistiincein  case  it  became  necessary. 
At  any  rate  tbe  Shenandoah  conid  have  been  held  upon  the  dock  until 
a  ship  of  war  was  found  to  watcb  her  if  the  authorities  had  been  so  dis- 
posed. 

As  soon  as  tbe  Shenandoah  got  outside  of  tbe  neutral  wat  "-rs  au  addi- 
tion was  found  to  the  complement  of  her  men.  They  ma>  uot  have 
been  added  to  her  crew  iu  form,  by  actual  enlistment,  but  tliey  were 
recruited ;  and  with  the  men  on  boani  the  enlistment  was  easily  accom- 
plished. In  this  way  forty-two  men  were  added  to  tbe  crew,  as  will 
appear  by  tbe  affidavit  of  Temple,  in  which  names  are  given."  Amon;; 
these  names  tbe  Arbitrators  will  find,  as  master-at-arms,  "  Charles 
McLaren."  His  name  also  appears  in  tlie  reiwrt  of  the  chief  detective 
at  Sandridge,  made  on  tbe  13th  of  February,  where  it  is  said  :  "A  water- 
man named  McLaren,  how  at  Sandrid^e,  is  either  already  enlisted  or 
about  to  be  so."*  It  also  is  found  in  the  report  of  tbe  same  detective 
on  tbe  ^Ist,  as  McLaren,  "  who  stated  oi>enly  a  short  time  back  to  a 
waterman  named  Sawdy  and  others,  that  he  was  about  to  ship  on  the 
Shenandoah."*  They  will  also  find  the  names  of  Thomas  Evans,  Uobeit 
Dunning,  and  William  Green,  which  also  appear  in  the  affidavit  of 
Forbes,"  tbe  witness  who  went  with  the  consul  on  the  17th  when  he  en- 
deavored to  obtain  some  action  by  the  officers. 

As  soon  as  the  vessel  had  escaped,  it  was  easy  for  the  authorities  lo 
satisfy  themselves  that  large  additions  had  been  made  to  the  crew. 

The  18th,  the  day  on  which  she  sailed,  was  Saturday.  The  im]>ers 
published  on  Monday  morning  all  make*  mention  of  the  increase  of  her 
crew.    The  Herald  has  the  following  notice: 

'  Hi  it.  App.  Coanter  Catw,  vol.  \,  p.  1:20.      ^Itrit.  Ap|>.  Cuuuter  Cu«!,  vol.  v,  i>.  10^. 

=  Ibid,,  p.  121.  I'll)!!!.,  p.  117. 

3  Krit.  App,,  Tol,  i,  |>p.  701.  70i  "  Brit.  App.,  vol.  i,  p.  616. 
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The  Coufetl«rate  cniiiwr  SbeDandoah  loft  HobBon's  Baj  at  about  S  a.  m.  ou  Saturday, 
and  ITM  teen  dariog  tbe  afternoon  outside  tbo  lleada  by  the  schouners  Sir  Isaac  Nui*- 
toD  and  Zepbyr.  8&e  steamed  np  to  the  foruinr  and  hoiatBd  an  English  etiaign,  which 
on  b«lnfr  answered  with  a  tike  fluj;  she  stood  off  a^aiu  ;  'wbon  tbe  Zephyr  saw  hor  at 
»  lAt«r  hour  of  tbe  day  abe  \Tas  hove  to  off  Cat>e  Scbanck.  Several  rnmora  are  afloat 
tbkt  tbe  Shenandoah  shipped  or  received  on  board  aamenhcre  about  eighty  meo  just 
prior  to  leaving.  We  have  since  iH^eu  icfoinied  that  she  took  away  a  large  number, 
bat  not  equal  to  that  above  stated.' 

In  the  Argus  it  w»s  said : 

It  IB  not  to  be  denieil,  however,  that  duviiig  Friday  niglit  a  large  ntimber  of  lueu 
foand  their  way  on  board  tbe  Slienaudoab,  aud  did  uut  return  on  shore  again.' 

Aootlier  paper  said : 

There  is  no  doubt  that  she  has  taknn  away  with  her  aevoral  men  from  tbisCotouy  i 
report  aaja  eighty,  but  that  is  probably  an  esaggeratiun.  The  neglect  of  the  Attor- 
ney-General iu  not  replying  to  Captain  Waddell's  question  as  to  the  extent  of  the  neu- 
uil  limit,  hiu  apparently  absolved  that  commander  from  leeiiunslbility  so  Cu:  as  oar- 
ryinf!  on  hostile  operations  ontside  Fort  Philip  Heads  is  concerned,  for,  acooiding  to 
our  shipping  report,  Che  Shenandoah  steitmed  up  to  the  schooner  Sir  Isaac  Newton,  evi- 
dently with  the  intention  of  overhauhng  her  bud  she  happened  to  be  a  Vanhee  Teaael.  > 

Ad(1  the  Age  said : 

The  Shenandoah  letl  Hohaou's  Bay  at  G  o'clock  on  Saturday  morning.  It  is  cur- 
rently reported  that  abe  ahipped  some  nighty  men  just  prior  to  leoviug.  At  a  late  hour 
OQ  Saturday  she  was  hove  to  olf  Cape  Schanck.  Thu  police  on  Saturday  received  tbe 
following  information  relative  to  an  attempt  made  to  enlist  men  for  the  oonfedertits 
service  on  board  the  confederate  steamer  Shenandoah.  About  half  pa«t  4  o'clock  on 
Saturday  afternoon,  a  man  who  gave  his  name  and  address  as  George  Kennedy,  125 
Flindere  Lane,  east,  called  at  the  police  o&lce  in  liusaell  street,  and  stated  that,  having 
6.*n  an  advertisement  in  the  Argua,  he  called  on,  the  advertiser,  Powell,  with  whom 
was  another  man  wboee  name  he  did  not  know,  He  remained  in  their  company  for 
several  hoars,  during  which  time  they  supplind  him  with  drink,  and  eadeavored  by 
every  kind  of  peisnasion  to  induce  him  to  join  the  confederate  service  on  board  the 
Sbenaodoab,  for  which  purpose  tbey  also  conduct^ed  bim  to  tbe  wharf,  and  desisted 
from  their  eflnrts  only  when  be  openly  stated  his  intention  of  reporting  the  matter  to 
the  anthorities.  Kenned;  fnrtber  stated  that  when  the  men  were  using  their  endeav- 
nrs  to  get  him  to  join  the  Shenandoah  there  were  several  other  persons  present  who 
acceptul  their  offera,  and  whom  he  now  believes  to  be  on  board  that  vessel.* 

On  the  2Ist,  the  senior  coiiatable  of  tbe  water-police  reported  "  that 
at  abont  9  o'clock  p.  m.  on  the  17th  inatant,  ftlie  evening  before  sbe 
Railed,]  when  ou  duty  at  tbe  railway  pier,  iniandridge ,  lie  observed 
three  watermen's  boats  leave  tbat  pier,  and  pull  toward  the  Confederate 
iitates  steamer  Shenandoah,  each  boat  containing  about  six  passengers ; 
ubserved  likewise  a  person  who  the  constable  believed  to  be  an  officer 
of  the  ship  in  plain  clothes,  superintending  the  embarkation  of  tbe 
passengers ;  saw  tbe  same  boats  returning  iu  about  half  an  liour  after- 
ward, midway  between  the  Shenandoah  and  the  pier,  with  only  one  man 
in  each  of  thein ;  on  returning  to  the  pier  at  about  midnight,  was  informed 
by  the  constable  on  duty  there  (Knox)  that  during  the  absence  of  the 
police  boat,  three  or  four  boata  had  left  the  pier  for  tbe  Shenaudoah, 
containing  iu  all  about  twenty  passengers.  Have  made  inqniries  rela- 
tive to  the  persons  conveyed  on  board,  aud  find  tbat  the  parties  named 
in  the  margin  were  seen  on  board  at  one  o'clock  in  the  nioruiug  of  the 
18th  instattf ' 

George  W.  Robbins  also  stated  to  the  police  that  "he  passed  across 
tbe  bay  on  Friday  night  last,  with  a  message  from  tbe  American  Consul 
to  the  police,  to  the  effect  that  the  Sbenaudoab  was  shipping  men  on 
1)oard.  On  bis  way  be  saw  a  boat  pulled  by  Jack  Riley  and  a  man 
uitmed  Mnir;  they  had  about  twelve  men  iu  a  boat.    On  his  returu, 

'  Am.  App.,  vol,  vi,  p.  fiHS. 


ny  Google 


130  ARGUMENT    OF   TUE    UNITED    STATES. 

Riley  and  Muir  bein^  alone,  palled  up  from  tbe  Sbenandoab,  aud  bailed 
BobbiDs.  Kobbins  did  Dot  reply.'"  Tbe  report  of  this  last  sUiteinent 
was  made  ou  tbe  22A. 

But  the  United  States  ask  tbe  attention  of  the  Tribunal  to  another 
foot  connected  with  tbe  treatment  of  tbe  Shenandoah  at  Melbourne. 

She  was  a  "  fnll-rigged  ship  of  snperior  build,  and  with  good  winds 
she  was  a  fast  sailer,  but  with  ligbt  breezes  she  was  only  ordinary.  She 
also  had  steam-power  auxiliary,  with  a  propeller  that  conld  be  used  at 
pleasure,  and  which,  when  not  in  u»e,  could  be  hoisted  Dp,  so  as  not  to 
interfere  with  her  sailing.  During  the  days  before  named,  she  sailed 
more  than  two  thousand  miles,  and  only  used  her  steam-power  twice, 
once  in  going  through  the  straits  and  again  iu  clearing  Bebring's 
Island,"^  She  only  used  steam-power  two  days  during  the  thirty  pre- 
ceding her  arrival  at  Melbourne.^  Steam  was  rarely  used  except  in 
making  captures. 

Her  repairs  were  only  necessary  to  make  her  steani-jiower  efi'ective. 
F.'~i"  "p.i™  The  board  of  inspectors  appointed  by  the  Uovernor  to  ascer- 
"  ""'~°™'  tain  what  repairs  were  needeil,  rei>orted  that  she  was  not "  in 
a  fit  state  to  proceed  to  sea  as  a  steamship ;"  and  all  the  particular  re- 
pairs specified  by  tliem,  and  by  the  firm  employed  by  Captain  Waddell, 
related  to  her  steam-power  alone.  Not  a  word  is  said  of  any  repairs  to 
her  hull,  and  it  does  not  appear  that  any  were  made  except  calking. 

As  has  been  seen,  when  she  arrived  she  bad  ou  board  four  hundred 
r~j,r.  th.» ,,-  tons  of  coal.'  This  fact  was  made  known  to  Governor  Dar- 
.—..=.  ling  ijy  thg  xJnited  States  Consid  on  the  17  th  of  Febraary.' 

But  he  mnst  have  been  made  acquaiuted  with  the  same  fact  from  other 
sources.    Captain  Waddell  asked  leave  to  land  his  "  surplus  stores."* 

On  theTth  the  tide  inspector  reported  that  she  "on  Monday  was  light- 
ening, preparatory  to  being  taken  on  the  slip,  by  discharging  stores  and 
coals  into  the  lighters  near  the  breakwater.'"  On  the  same  day  the 
harbor-master  reported  "the  crew  and  a  party  of  men  from  the  shore 
are  now  employed  in  discharging  coals  and  stores  into  lighters.  •  •  I 
have  been  given  to  understand,  if  she  be  sufficiently  lightened,  and 
weather  permitting,  she  will  be  taken  into  the  slip  to-morrow  after- 
noon."* Again,  on  the  8th,  the  tide  inspector  reported,  "The  Shenandoah 
continneil  to  discharge  stores  into  lighters  yesterday,  but  little  progress 
was  made,  owing  to  tbe  boisterous  state  of  the  weather.''*  And  on  the 
9tli,  tbe  harbormaster  reported  "  that  the  persons  in  charge  of  the 
patent  slip,  on  placing  tbe  Shenandoah  on  the  cradle  yesterday,  found 
she  was  drawing  too  much  water  to  admit  of  the  vessel  being  taken  up 
with  safety.  The  crew  and  men  from  the  shore  are  lightening  her  abaft, 
preparatory  to  anotlier  trial  to  get  her  up  today  at  high  water.""*  It 
will  be  borne  in  mind  that  she  was  a  vessel  of  war  without  cargo,  except 
coal.  She  was  liglileued,  iberefore,  by  taking  out  coals  and  supplies 
only. 

On  the  17tb  the  Consul  protested  to  the  Governor  against  her  being 
permitted  to  take  in  coals,  adding,  "I  cannot  believe  Your  Excellency  is 
awareof  the  large  amount  of  coal  now  being  fuinished  said  vessel ;""  but 
the  Governor  "acquainted"  him  in  reply,  on  tlie  same  day,  that  a  ship 
of  war  of  either  belligerent  is,  under  Her  Majesty's  instructions,  allowed 
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to  take  ia  coa)  sufHcient  to  carry  snch  vessel  to  the  nearest  port  of  ber 
ovn  country  or  to  some  uearer  destination." ' 

ThereupoD,  when  tbe  vessel  was  launched  from  the  slip,  she  was 
hauled  alougside  the  John  Frazer,  and  took  in.  three  hundred  tons  of 
coal,  which,  with  the  four  hundred  she  alre^idy  had  on  board,  gave  an 
ample  snpply  for  the  contemplated  cruise.'  It  in  now  said  by  the  col- 
lector of  customs  that  "two  hundred  and  &rty  tons  of  coals  were  trans- 
shipped to  her  from  the  John  Frazer."^  It  matters  but  little  which  of 
these  amounts  was  actually  taken,  for,  after  a  cruise  of  nine  mouths  and 
her  destructive  work  among  tbe  whaling  fleet  in  the  Arctic  seas,  she 
arrived,  on  the  fith  of  November,  at  Liverpool,  with  one  hundred  and 
thirty  tons  remaining  on  board,  according  to  the  report  of  Cuptain 
Paynter,  of  Her  Majesty's  ship  Donegal,  to  the  Comptroller  General  of 
tiie  Coast-guard.* 

Notwithstanding  the  protest  of  the  Consul,  no  account  seems  to  have 
been  required  of  the  actual  amount  on  hand,  and  from  all  that  appears 
an  unlimited  permit  was  granted. 

Sbe  was  also  permitted  to  take  on  board  supplies  for  her  cruise.  The 
extent  of  these  supplies  does  not  appear. 

On  the  30th  of  January  the  Commissioner  of  Trade  and  Customs 
informed  Lieutenant  Waddell  that  "it  will  b^  necessary  that  a  list  of 
the  supplies  required  for  the  immediate  use  of  your  vessel  •  •  • 
should  bo  sent  in  for  the  guidance  of  His  Excellency."* 

On  tbe  same  day  Lieutenant  Waddel)  replied,  "  I  have  to  state  the 
immediate  supplies  required  for  the  officers  nud  crew  nnder  my  com- 
mand consist  of  fresh  meat,  vegetables,  and  breud  daily;  and  that  the 
sea  snpplies  required  will  be  brandy,  rum,  champagne,  port,  sherry, 
beer,  porter,  molasses,  lime-juice,  and  some  light  materials  for  summer 
wear  for  my  men.  &c."^ 

It  will  l>e  noticed  that  the  quantities  required  are  not  stated ;  bnt  on 
the  next  day  the  commander  was  notified  that  "|>ermission  is  conceded 
for  you  to  ship  on  board  the  Shenandonh,  in  such  quantities  as  may  be 
reasonably  necessary,  the  provision  and  supplies  enumerated  in  your 
communication  under  reply."' 

If  any  further  list  was  furnished.  Her  Majesty's  Government  has  not 
(teen  fit  to  present  it  for  the  consideration  of  the  Arbitrators. 

The  permit  for  general  supplies  appears,  therefore,  to  have  been  aa 
nnlimited  as  that  for  coal. 

Without  these  additions  to  her  steam-power,  crew,  and  supplies,  she 
never  could  have  accomplished  the  objects  of  her  cruise.  Although  "a 
fast  sailer  in  a  strong  wind,  with  a  light  breeze,  sbe  could  not  have  out- 
sailed the  average  of  tbe  whalers."*  It  is  tbe  firm  opinion  of  Captains 
Nye,  Hathaway,  Winslow,  Wood,  and  Baker  that  if  she  had  not  used 
ber  steam-power,  she  conld  never  have  captured  the  larger  portion  of 
the  whaling  deet.  She  waited  for  a  calm  before  attacking  the  whaling 
vessels,  in  order  to  prevent  tlieir  escaping  into  the  ice,  and  then  made 
chase  under  steam.^  And  she  could  not  have  been  safely  bandied  in  the 
Arctic  seaa  if  sbe  had  not  obtained  the  additions  to  her  crew  at  Mel- 
bonrne.  Even  with  these  additions  it  was  otten  necessary,  as  has  been 
seen,  to  call  on  tbe  prisoners  to  assist  in  working  tbe  ship. 

The  United  States  believe  that  after  tbis  statement  of  the  occnrrences 

■  Brit.  App.,  vol.  i,  p.  617.  '  Iliiil.,  p.  MO. 

*  Ani.  Ap|i.,  vol.  vi,  p:  li'J8.  '  Brit.  App.,  vol.  i,  p.  517. 

'  Brit.  App.  Counter  Cime^  vol.  v,  p.  85.         '  Ibid,,  p.  G41. 
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At  Melbonnie,  the  Arbitrntorg  will  be  sarprised  to  find  in  a  report  of  the 
Governor  of  the  Colony  to  the  Home  Government,  detailing  the  facta 
substantially  as  they  are  dow  g^ven,  the  following  passage : 

I  vill  not  close  my  report  of  these  transuctiona  without  asBnring  joa  tbat  nothing 
oauld  be  fnrtber  from  my  intentiou  or  tbat  of  my  adviserH  tban  that  the  letter  of  tbe 
CoDimisaioner  of  Trade  and  CuKtoiua  of  (be  liith  imitaut  abould  be  jnstly  open  to  the 
charge  of  being  dig^egpel^tful  and  insiiUiug  to  the  Government  at  Kichmoud.  A  clear 
recapitulation  of  the  facts  apponred  to  be  expedient,  if  not  nece^ary ,  for  reaaons  which 
I  hare  already  stated ;  while  the  ntfureiice  to  that  Oiiveniment  was  a  direct  and  natural 
oonaequence  of  tbe  declaration  in  Lieat«iiant  Waddell'g  lutter  of  tbe  14th  instant,  thsn 
under  reply,  that  be  had  written  us  commander  of  tbe  ship  representing  bia  Gorera- 
ment  iu  Uritiah  watera.  Nor  can  I  uiuit  to  observe  tbnt  it  would  have  been  more  can- 
aiateut  with  tbe  representative  character  in  which  Lieiitenaut  Waddell  tlius  declared 
bimaelf,  if,  poH«ciisinf{,  as  he  did  throughout,  ample  )>Dwer  and  meana  to  ascertain  that 
hie  ship  had  not  become  a  place  of  concealment  for  British  aabjucta  seeking;  to  violate 
or  evade  (be  law,  he  had  employed  that  power  and  those  mi^ias  more  eSectivety  before 
committing  himself  to  a  solemn  assertion,  which  eveutaall;  proved  iucurrect,  and  if. 
upon  the  discovery  tbat  these  men  were  on  board  his  Bhin,( assuming  that  discovery  t« 
have  been  made  as  be  afBrms  it  was  after  he  hod  dlspntcDed  bis  lott«r  of  tbe  14th,)  bf 
bad  imniadiately  apprised  the  Govummeut  of  the  mistake  he  hail  committed,  instead  of 
leaving  it  to  be  brought  to  light  by  tbe  appruheusioii  of  the  ciilprits  themselves,  and 
through  the  modtum  of  a  police  examiuatiun.i 

In  less  than  sixty  days  after  this  report  was  written,  and  before  any 
advices  of  what  had  beendone  coald  have  reached  Kicbuioud,  there  was 
no  "Government"  there  to  be  insulted,  or  to  wliich  represeutations could 
be  made.  The  armies  of  the  insurgents  had  surrendered,  and  those  who 
had  administered  the  Government  were  fugitives. 

Only  ten  days  before  the  date  of  tbat  report,  and  after  it  was 
apparent  to  all  that  the  struggle  of  the  insurgents  was  nearly  at  an  end, 
Her  Majesty's  Secretary  of  Sute  for  Foreign  Affairs  addressed  the  first 
remonstrance  of  his  Government  to  the  agents  of  the  insurgents,  and 
after  stating  that  the  "  unwarrantable  practice  of  building  ships  in  this 
donntry  to  be  used  as  vessels  of  war  against  a  State  with  which  Her 
M^esty  is  at  peace  still  continnes,"  says,  "  ^ow,  it  is  very  possible  that 
by  such  shifts  and  stratagems  the  penalties  of  the  existing  laws  of  his 
country,  nay,  of  any  law  that  could  be  enacted,  may  be  evaded ;  but  the 
offense  thus  oSTored  to  Her  Majesty's  authority  and  dignity  by  the  de 
facto  rulers  of  the  Confederate  Btiites,  whom  Her  Hi^ssty  acknowledges 
as  belligerents,  and  whose  agents  in  the  United  Kingdom  enjoy  the 
benefit  of  onr  hospitality  in  quiet  security,  remains  the  same.  It  is  a 
proceeding  totally  unjustifiable  and  manifestly  offensive  to  the  British 
Crown."* 

It  is  a  source  of  pleasure  to  the  United  States  to  learn  that  at  last  Her 
Kajesty's  Government  did  realize  tbat  the  practices  of  the  agents  of  the 
insurgents,  which  had  been  continued  for  so  many  years,  were  "  mani- 
festly offensive."  It  would  have  been  more  gratii;ving,  however,  If  this 
manifestation  ]iad  been  noticed  at  a  somewhat  earlier  date. 

Xtie  Consul  of  the  United  States,  in  reporting  the  facte  to  his  Govern- 
ment on  the  same  day  that  the  Governor  reported  to  the  Government  of 
Uer  Majesty,  uses  the  following  language : 

What  motives  may  have  prompted  the  authorities,  with  evidence  in  their  possessiOD 
as  to  the  shipment  of  large  nambcra  of  persons  on  board  said  vessel,  aubstaotiated  by 
the  capture  and  commitment  of  some  escapiua;  from  said  ship,  to  allow  tbe  said  vesael 
to  continue  to  enjoy  the  privileges  of  neutrality  in  coaling,  pmvisioninf;,  and  depart- 
ing,  with  the  nffldavits  and  information  lodged  and  not  fully  aatistlMl,  I  am  at  a  lom  to 
conceive.  Was  it  not  shown  and  proved  that  tbe  neutrality  was  iiolat«d  f  And  yet 
she  was  allowed  her  own  way  unmolested,  thns  enabling  Uer  to  rvuew  her  violations  of 
neutrality  on  a  larger  scale.  There  are  eyea  tbat  do  not  see  and  ears  tbat  do  not  hear, 
and  I  fear  tbat  this  port  is  endowed  with  such  a  portion  of  them  as  may  be  rei{oired  to 

'  Brit.  App,,  voL  i,  p.  .'Wiy.  'Am.  App.,  vol.  i,  p.  KU. 


THE   SHENANUOAH.  133 

HiiC  the  occaaioQ ;  for  iu  wliut  othnr  way  can  my  uDsacceasfal  attempts  to  obtuiu  the 
luidCaoca  of  tba  anthuritiM  an  the  evenmg  of  thu  ITtli  inntaut  ho  esplaineil  J ' 

The  Cuited  States  believe  tlie  Arbitrators  will  agree  with  the  Consul 
in  all  that  he  has  said. 

And  here  again  the  United  States  must  ask  the  Arbitrators  to  contrast 
the  conduct  of  tier  Majesty's  Government  with  that  of  His  rnn,™-  b«-«-n 
Uajesty  the  Emperor  of  Brazil,  >vho,  as  early  as  June  23d,  I'^.^j';;',;;',,"',;;;; 
IS(^,  npoa  much  less  provocation  from  these  same  belliger-  """'"-^ 
etit  insurgents,  caused,  among  others,  the  following  salutary  roles  to  be 
[iromnlgated  for  the  guidance  of  the  presidents  of  his  several  provinces : 

a.  Not  to  Mlmit  in  the  porU  of  tba  Empire  the  belligerents  which  may  ouce  have  vio- 
laed  ueatralit]'. 

'■  To  canso  to  retiri*  immediately  from  tlie  mntitinie  territory  of  the  Empire,  witb- 
niil  faniiiihiiig  Ibtni  with  any  aupiilius  wbatever,  tbe  vi'naols  which  attempt  to  violate 
lurQtrality. 

-■  Finally,  to  make  use  of  force,  or  in  default,  or  by  the  maufficiency  of  the  same,  to 
ptotAitt  Milemul J  and  euurgHtically  agaiuxt  tbe  belligerent,  who,  being  wornud  anil  )n- 
iiiDat<^,  docH  uot  deaiat  from  violating  the  nentrality  of  the  Empire.  - 

From  Melbourne  the  Shenandoah  made  her  way  to  the  Island  of  As- 
uension,  where,  about  the  4th  of  March,  she  destroyed  four  whaling  ves- 
sels at  anchor  in  the  harbor.  One  of  these  vessels  was  from  Honolulu, 
nnder  the  Honolulu  flag,  and  commanded  by  a  citizen  of  Honolulu.  She 
remained  at  this  island  until  about  the  14tU  of  March,  and  then  crnised 
for  nearly  a  month  off  the  coast  of  Japan.  The  latter  part  of  May  she 
urrived  in  the  Ochkotak  sea,  where,  on  the  27th  of  May,  she  captured 
aud  destroyed  the  whalinjr  ship  Abigail,  Captain  Nye.  She  then 
^iled  for  Cape  Thaddeus,  a  place  much  frequented  by  whaling  ships, 
and  arrived  there  about  the  20th  of  June.  Between  that  time  and 
The  28th  she  captured  twenty-four  whaling  vessels  with  their  cargoes 
and  outtlt,  and  destroyed  all  except  one,  the  largest  number  having 
been  taken  on  tbe  28th.  The  United  States  believe  the  Arbitrators  will 
liDd  from  the  testimony  of  Captain  N^ye,  Captain  Hathaway,  and  W.  H. 
Temple,  *  that  most,  if  not  all  of  these  captures  were  made  after  Lieu- 
teoaut  Waddell  had  received  news  that  the  war  had  ended. 

It  is  true  it  is  said  in  the  British  Case,  "  that  the  commander  of  the 
Sbenandoah  positively  affirmed  that  he  had,  on  receiving  intelligence 
of  the  downfall  of  the  Government  by  which  he  was  commissioned,  de- 
sisted instantly  from  further  acts  of  war,"*  but  it  must  be  borne  in 
mind  that  the  same  commander  had  previously  made  some  "  positive" 
statements  at  Melbourne  which  were  afterwards  found  by  Her  Mtyesty's 
officers  there  uot  to  have  been  in  all  respects  true,  and  under  these  cir- 
(mmtttances  the  United  States  believe  that,  if  it  becomes  material,  the 
ArUitrators  will  give  more  credence  to  the  affidavits  of  the  intelligent 
I'aptains  than  to  the  assertions  of  the  late  commander.  Although  the 
!•  stimony  of  Temple  was  severely  criticised  by  the  attorney  of  the  com- 
mander at  the  time  it  was  presented,  all  his  statements,  material  to  this 
laestion,  Lave  been  fnlly  sustained  by  the  testimony  of  the  other  wit- 
Uf  sses  obtained  since  that  time. 

The  insurrection  came  to  an  end  in  the  mouth  of  April,  1865.  On 
liie  20th  of  June,  Mr.  Mason,  one  of  the  agents  of  the  insurgents  in  Lon- 
il"Q,  addressed  a  note  to  Earl  Uussell  in  which  he  said : 

It  bfins  cunHJilcred  important  and  rif;1it.  In  tbe  present  condition  of  the  CoDfedenit« 
J-riitt-?  of  Auierira,  to  arrent  further  hostile  proceediujja  at  aea  in  tbe  war  against  the 
I  iiiird  .<talcH,  those  haviiin  antbority  to  do  no  iu  Europe  desire  as  apeedily  aa  ^rac- 
I'able  to  cuDitiinnicBto  nitb  tbe  Shenatidoab,  the  only  remaining  Confederate  ship  in 
iiiDiiuiHioo,  in  order  to  terminate  her  craise.    Haviof;  no  means  of  doing  this  in  the 
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distant  Ht>as  nhi-ro  that  ship  i»  preBiinied  now  to  be.  I  venture  to  inquire  of  your  Inn! 
ahip  ntietlier  it  will  i>n  agreeable  to  the  OoFerniiient  oC  }Ier  H^esty  to  nllnw  tbis  1« 
be  doue  throagb  the  British  consuls  at  porta  where  the  ship  uiay  be  expected.' 

Mr.  Mason  inclosed  an  "oriler"  from  Bullock,  written  at  LireriKioI, 
and  addressed  to  Lieuteoaat  Waddell,  in  which  the  fbllowiug  appears; 

I  bnve  diHcusaad  tbe  above  oirciiinstances  fully  nith  tlio  Hon.  J.  H.  Mason,  tlir 
diplomatic  represontativii  of  the  Confedorate  Stales  in  Euglaml,  and  in  nccnrclinn 
with  bis  npioiun  and  advice  I  bereb,v  direct  j'ou  to  desist  from  any  further  destrncliDa 
of  United  Slates  property  upon  the  high  seas,  and  from  all  otTeusive  operations  agaiiul 
the  citizens  of  that  country.  ^ 

This  order  of  Bullock  was  sent  through  Earl  Russell  to  the  consals 
of  Her  Majesty  at  the  points  where  it  was  esi)ected  the  Sheuatidoah 
mif;ht  apiiear. 

On  the  6th  of  November  she  again  arrived  at  Liverpool,  and  bcr 
Mniodgik  II  officers  and  men  were  landed  there  and  discharged. 
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X.-THE  SUMTER,  THE  NASHVILLE,  THE  RETRIBUTION,  THE 
TALLAHASSEE,  AND  THE  CHICKAMAUGA. 


Tbe  atteution  of  the  Arbitrators  has  thus  far  been  directed,  in  tbe 
progress  of  tliis  iuvestigation  of  facts,  U>  vessels  which  left  Great 
Britain  to  receive  their  armameut,  and  which  were  afterward,  without 
having  been  engaged  in  any  other  service,  actually  armed  for  war. 

The  United  States  claim,  however,  that  Great  Britain  failed  to  fnlfill 
its  dnties  toward  tbem  in  respect  to  certain  other  vessels,  to  wit,  the 
Samter,  Nashville,  Retribution,  Cbickamauga,  and  Tallahassee.  The 
fiUMs  n|)on  which  a  claim  is  predicated  for  compensation  on  account 
of  the  acts  committed  by  these  vessels  have  already  been  stated  in  the 
Case  which  the  United  Statea  have  had  the  honor  to  present  for  the 
consideration  of  tbe  Tribunal.  Her  Majesty's  Government  lias,  how- 
ever, in  its  Case  and  Counter  Case,  submitted  some  new  evidence  which 
makes  it  proper  for  the  United  States  to  present  in  this  argament,  as 
briefly  as  is  possible,  a  summary  of  the  material  facts  in  respect  to 
these  ve5.sel8  as  tliey  now  appear  iVom  the  evidence  and  allegations 
submitted  by  both  the  parties. 


THE    SUMTER. 

This  vessel  was  originally  iu  the  merchant  service  of  the  United 
Stales,  and,  at  the   outbreak  of   the  rebellion,  was   em-  ^      ^ 

ployed  as  a  packet  between  New  Orleans  and  Havana.  ■«-"'"- 

Soon  after  the  blockade  of  the  port  of  New  Orleans,  she  was  fitted  and 
anned  for  a  vessel  of  war,  and,  having  escaped  on  the  30th  of  June,  1861, 
through  the  blockade  at  tbe  mouth  of  the  Mississippi  River,  appeared, 
OD  the  6th  of  July,  at  tbe  port  of  Cienfuegos,  in  the  island  of  Cuba, 
<Fith  six  prizes  which  she  bad  captured  ou  her  voyage  thither.'  The 
prizes  were  detained  in  [lort  upon  the  order  of  the  Captain- General  of 
the  island,  and  subsequently,  on  the  28th  of  the  same  month,  "  nncon- 
Oitionally"  released  "in  consequence  of  investigations  made  by  the  au- 
thorities of  Cienfuegos  concerning  their  capture.""  Tbe  Sumter,  during 
her  stay,  was  permitted  by  the  local  authorities  at  tbe  port  to  take  co^ 
and  water.^  No  application  was  made  to  tbe  Governor-General  for  that 
porpose.*  She  went  to  sea  in  the  evening  of  the  7th  of  July,'  having 
renained  in  port  about  twenty-four  hours. 

On  the  ITth  of  July  she  arrived  at  Curacao,  in  Dutch  Guiana,  where 
(tbe  was  jwrmitted  to  supply  herself   with  coal  aud   pro-  ^_  a.,^,^ 

visions.^    She  next  appeared  at  Puerto  Cabello,  in  the  re-  *'    ""* 

public  of  Venezuela,  on  the  26th  of  July,  with  aprize,bnt  being  ordered 
to  "take  her  departure  within  four  and  twenty  hours,"  left,  withoat 
n)aling,  at  daylight  on  the  27th,''  and  arrived  at  a  British  port  in  the 
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island  of  Trinidad,  on  the  30tb.    Here  she  was  "anpplied  vith  a  new 
Ai  T.m,  CL  '"*'''  y^'^t  eighty  tons  of  coal  and  provisions,"  and  sailed  in 

the  evening  of  the  5th  of  Auguyt. '  She  next  appeared  at 
Paramaribo,  in  Dutch  Guiana,  on  the  19th  of  August,  and  purchased  and 
received  coals  without  objection  on  the  part  of  the  authorities.  Remain- 
ing at  this  port  until  the  31at,^  she  appeared  at  the  Brazilian  port  of 
Marauhaiu,  on  the  6th  of  September,  "to  coal  and  procure  supplies." * 

From  this  port  she  went  to  Martiniqae,  where  she  also  received  coal , 
AXM^,u„,.:'        and  supplies,  and  from  there  to  Cadiz,  at  which  place  she  ar- 
rived on  the  4th  of  January,  1362.  *    Here  she  was  permit- 
ted to  go  into  dock  and  make  some  slight  repairs.*    "The  captain  of  that 
Ai  ivi,  vessel  [the  Snmterj  asked  for  reparations  in  her  upper  works 

and  in  her  decks,  but  after  a  scientific  survey  scrupulously 
executed,  it  wsis  found  that  such  reparations  were  not  necessary,  and 
only  those  which  were  justified  by  an  imperions  necessity  have  been 
authorized."'  She  was  ordered  away  from  Cadiz  on  the  17th.'  The 
Minister  of  the  Quited  States  at  Madrid,  in  reporting  to  Mr.  Seward, 
said  :  "  I  ought  to  say,  perhaps,  that  if  it  had  not  been  for  the  example 
of  what  had  taken  place  with  the  S^ashville  in  an  Euglish  port,  1  am 
confident  that  the  Sumter  would  have  been  forced  to  go  to  sea  from 
1^  Cadiz  as  she  came."'     From  Cadiz   she  went  direct  to 

Uibraltar,  at  which  place  she  arrived  on  the  18th  of  Janu- 
arj-,  18C2. 

On  the  28th  of  August,  ISCl,  the  United  States  complained  to  the 
Government  of  the  Netherlands  of  the  treatment  of  the  Sumter  at  Cii- 
ra^ao,^  and  on  theSth  of  October  made  similar  complaint  asto  the  coo- 
duct  of  the  colonial  authorities  on  theoccnsion  of  her  subsequent  visit  at 
Paramaribo."' 

On  the  15th  of  October  the  Minister  of  Foreign  AfiFairs  advised  the 
Minister  of  the  Cnited  States  at  the  Hague,  "  that  the  Government  of 
the  Netherlands,  wishing  to  give  a  fresh  proof  of  its  desire  [to  avoid! 
all  that  could  give  the  slightest  subject  for  complaint  to  the  United 
States,  has  just  sent  instructions  to  the  colonial  authorities,  enjoining 
them  not  to  admit,  except  in  case  of  shelter  from  stress  (reldchejbrc^e,} 
the  vessels  of  war  and  privateers  of  the  two  belligerent  parties,  unless 
for  twieo  twenty-four  hours,  and  not  to  permit  them,  when  they  are 
steamers,  to  provide  themselves  with  a  quantity  of  coal  more  than  suf- 
ficient for  a  run  of  twenty-four  hours."  " 

On  the  30th  of  September,  1861,  Mr.  Adams  made  complaint  to  Earl 
Russellof  the  manner  in  which  the  Sumter  had  been  received  at  Trinidad, 
but  as  early  as  the  29th  of  August  the  Duke  of  Newcastle  had  trans- 
mitted to  the  Foreign  Office  a  report  from  the  Governor  of  the  island  to 
the  Colonial  Office,  and  which  was,  of  course,  in  the  possession  of  Earl 
Eussell  when  he  received  the  communication  from  Mr.  Adams.  In  that 
report  of  the  Governor  this  passage  occurs : 

A  ^at  deal  of  trade  goes  an  lietn'een  Trinidad  and  tba  northern  ports  of  North 
America,  and  Captain  SemnicH,  I  imagine,  has  not  failed  to  take  thia  opportunity  of 
obtsiniDKlnfurraatiou  with  regard  to  the  vessola  einploj-ed  nudorthe  dag  of  the  United 
States  in  this  traffic.  Foars  arc  eotertained  with  regard  to  one  or  two  now  expected. 
It  is  to  be  hoped  that  the  preBeuee  of  tiie  Sninter  iu  tbeae  watern  will  soon  be  made 
generallj  known,  and  that,  while  theciviln  ....  .  -.._ 

Wade,  any  iuterruptioD  of  which  would  caii8< 
nity.^lll  ho  carried  on  in  Brilish  bottoms." 
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On  the  ith  of  Octobur  Eiirl  BnsselUnforrDed  Mr.  Adams,  "  the  Law 
Officers  of  tlie  Ctowq  hiive  reported  tbat  tUe  conduct  of  the  Governor- 
was  in  conformity  to  Her  Majesty's  proclamation." ' 

Oq  the  1st  of  ^Jovembcr  the  Minister  of  the  Uuited  States  at  Rio 
Jaaeiro  complained  to  the  Uoveromeut  of  His  Majesty  the  Emperor  of 
lirazil  of  the  conduct  of  the  provincial  authorities  during  the  stay  of 
tbe  Sumter  at  Maranham.^  Along  correspondence  ensued,  connected 
vitb  tbe  visit  of  this  vessel  and  those  of  other  insurgent  cruisers  sub- 
sequently, which  resulted  in  the  promulgation  of  the  instructions  to  the 
presidents  of  the  provinces  of  the  Empire,  under  date  of  the  23d  of  June, 
1863,  to  which  reference  has  already  been  made.^ 

It  is  sufficient  for  the  purposes  of  this  Argument  for  tbe  United  States 
to  say,  that  during  the  contest  between  them  and  the  insurgents,  abuse 
(it  neutrality  was  never  tolerated  in  tbe  ports  of  the  Netherlands  or 
Brazil,  and  these  ports  were  never  suffered  to  be  used,  by  either  of  the 
belligerents,  "as  the  base  of  their  operations  agaiifbt  the  commerce  of 
tlie  adverse  party." 

It  is  true  that,  on  the  31st  of  January,  1SC2,  certain  "  orders  to  be 
observed  in  all  the  ports  of  the  United  Kingdom,  and  those  of  Uer  Maj- 
esty's transuiarine  territories  and  possessions,"  were  issned  by  Uer  Bri- 
taunic  Majesty's  Government,'  and  that,  by  the  "first  and  second  of  the 
•  •  •  orders,  belligerent  vessels  were  absolutely  excluded  from  the 
ixjrts,  roadsteads,  and  waters  of  the  Bahama  Islands,  except  in  case  of 
stress  of  weather,  or  of  special  leave  granted  by  the  lieutenant-governor." 
It  is  also  true  that,  "to  vessels  of  the  Confederate  States  it  [access  to 
these  islands]  was  of  great  importance,  the  harbors  of  these  States  being 
frenerally,  though  not  always,  effectively  blockaded."*  But  the  United 
States  have  not  yet  been  able  to  discover  that  the  "special  leave"  re- 
quired by  the  orders  was  ever,  during  tbe  entire  contest,  withheld  by 
the  Lientenant-Governor  from  any  insurgent  vessel  of  war,  and  that,  too, 
notwithstanding  tbe  long-continued  and  flagrant  abuses  of  the  hoRpital- 
itiesof  British  ports,  to  which  the  attention  of  the  Arbitrators  has  already 
heen  directed. 

Tbe  Sumter  went  to  Gibraltar  for  coat.  The  Consul  of  the  United 
States  was  enabled  to  prevent  her  obtaining  a  supply  from  the  mer- 
'-haots  at  that  port,  until  the  arrival  of  certain  vessels  of  war  of  the 
l-Di ted, States  in  the  adjoining  waters  of  Spain,  and,  after  that  time, 
her  movements  were  so  closely  watched  by  these  vessels,  that  she  was 
iH-ver  able  to  escape  in  the  character  of  a  ship  of  war. 

Her  crew  was  discharged  and  paid  off  in  April,*  and  previous  to  the 
'^th  of  December,  while  she  was  yet  in  port  fully  armed,  a  private  con- 
tract was  made  by  the  insurgents  for  her  sale  for  £4,000.  The  pur- 
ebasers  were  ready  with  the  money  to  pay  for  her,  and  receive  the  bill 
"f  sale,  but  "  all  the  papers  required  by  them  could  not  be  produced  by 
the  officer  in  charge,  •  •  •  who,  it  appears,  holds  a  power  of 
attorney  from  a  certain  Bullock,  who  styles  himself  senior  naval  officer 
in  the  Confederate  service  in  Europe,  and,  I  am  told,  is  at  present  in 
Knintand,  giving  his  attention  to  what  relates  to  the  marine  service  of 
ihe  rebel  States."^  In  constiquence  of  this  informality,  the  sale  was  not 
■'OQHDiumated,  and  on  the  same  day,  tbe  8th,  she  was  advertised  to  be 
ewtd  at  public  auction."     The  Consul  of  the  United  States  protested 
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against  such  snle  being  allowed  in  tlie  port,  Btating,  among  other  tliin^B, 
that  it  was  being  "  made  for  the  purpose  of  avoiding  a  capture  b;  tbe 
cruisers  of  the  IToited  States."'  It  seemed  to  the  commander  of  the 
United  States  war-vessel  Kearsarge  that  "  the  sale  of  so-called  Confed- 
erate war-vessels  in  British  ports  is  an  act  as  unfriendly  aud  hostile  to 
our  [bis]  Government,  as  the  purchase  of  war-vessels  in  their  ports  by 
the  same  party.™  He  therefore  advised  the  cousnl  to  enter  his  protest 
agaiust  the  sale. 

On  the  10th,  the  form  of  a  sale  was  gone  through  with,  but  tbe  nom- 
inal purchaser  was  M.  G.  Klingender,  intimately  connected  with  the  firm 
of  Frazer,  Trenholm  &  Co.^    She   afterwanl   received   a 

""""'  British  registry,  and  went  to  Liverptx)!  nnder  British  colors, 

and  from  that  time  was  used  as  an  insurgent  transiKirt. 

Oa  the  14th  of  October,  1863,  the  following  significant  letter  was 
written  by  Trioleau,  of  the  firm  of  Frazer,  Trenholm  &  Co.,  at  Liver- 
pool, to  Major  Hus^,  which  explains  itself: 

Touching  tLe  Gibraltar,  formerly  Sumter,  did   yoii  m 
you  had  tuken  Jier  for  the  wnr  du]>artiiieQt  f    Thoy  do  n 

joa  most  uome  here  and  settle  it  some  how  m  earl;  asyou  cunTeuieDiiy  can.  i  iriu 
adopt  either  of  three  coDTaes  \Thicb  yoa  may  prefer :  To  ignore  our  ownerahip  alto- 
getUcr,  and  consider  her  nlnays  the  property  of  the  governmeat.  2d.  To  Belt  ber  tii 
tbe  K"vernmeiit  at  a  fair  valuation  on  ber  leaving  btre.  3d.  To  keep  ber  as  our  own 
fitim  tbe  time  of  purchase  in  Gibraltar,  and  charts  you  tbe  regular  rate  of  freigbt  for 
tbo  voyage  to  WilmiuKton,  say  £6(1  per  ton.  The  firat  is  tbe  best  plan,  I  tbiulc  Cer- 
tainly for  the  government  it  is.  Of  course  yon  know  that  it  was  not  die  that  was  anuk 
in  this  harbor.  She  woa  at  Wilmingtou  lately,  and  before  she  if  lost  or  returns  liere, 
the  matter  ought  to  be  arranged.* 

As  has  been  seen,  the  Bale  of  the  Georgia  was  afterward  permitted  in 
tbe  port  of  Liverpool.  After  that,  but  not  until  the  dth  of  September, 
1804,  an  order  was  promulgated  by  Iler  Majesty's  Government,  that 
"  for  the  future  no  ship  of  war  belonging  to  either  of  the  belligerent 
powers  of  North  America  shall  be  allowed  to  enter,  or  to  remain,  or  be 
in  any  of  Her  Majesty's  ports,  for  the  purpose  of  being  dismantled  or 
sold."* 

When  this  order  was  made  the  insurgents  bad  no  armed  ship  of  war 
to  be  dismantled  or  sold. 


THE    NASHVILLE. 

This  vessel,  like  her  predecessor,  the  Sumter,  had,  previous  to  the 
TUf  N..i.-,r.  outbreak  of  the  rebellion,  l»een  employed  in  the  merchant 
service  of  the  United  States  as  a  packet  running  between 
New  York  and  Charleston.  She  passed  the  blockade  at  the  latter  port, 
on  the  night  of  tbe  26th  of  August,  having  been  lightened  for  that  pur- 
pose,^ and  arrived  at  tbe  iiort  of  St.  George,  in  the  island  of  Bermuda, 
on  the  30th,  a  little  more  than  three  days  after  leaving  her  Lome 
port.^ 
AiBtnoudi.  She  presented  herself  at  Bermuda  as  a  vessel  of  war. 

Governor  Ord,  in  his  report  to  the  Duke  of  Newcastle,  says :  "  I  have 
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the  bouor  to  ac<)unirit  your  oxccllpiicy  that  tliesf^  islands  were  visitcfl, 
OD  the  Mth  nltiiiio,  by  the  Confederate  States  paddle-wheel  steamer 
Nashville,  voinmaiided  by  Lieutenant  Peagram."'  The  Duke  of  New- 
castle, in  sending  this  report  to  the  Foreign  Office,  describes  her  as  the 
*' Confederate  States  steam-vessel  Nashville."'  In  point  of  fact  ber 
character  as  a  ship  of  war  is  conceded  in  the  British  Case,  as  on  page 
IM)  it  is  stated  "  that  she  was  commissioned  as  a  ship  of  war,"  and  that 
''  ber  commander  applied  for  leave  to  draw  a  supply  of  coals,"  &c.  And 
in  the  letter  of  Eurl  Russell  to  Mr.  Adams,  replying  to  the  claim  by 
Mr.  Adams,  that  uhe  was  not  a  vessel  of  war,  found  on  page  21,  it  is 
said,  "Tbe  undersigned  has  to  state  that  the  Nashville  appears  to  be  a 
Confederate  vessel  of  war ;  her  commander  and  ofUcers  have  comniia- 
sions  in  the  so-styled  Confederate  Navy." 

She  was  allowed  to  coal  at  Bermuda,  and  it  was  known  to  Governor 
Ord,  when  be  saw  ber  taking  on  coal,  as  he  did,  that,  when  she  left 
Charleston,  "  it  was  intended  to  coal  at  Bermuda."^  Ue  also  knew  that 
she  waa  a  vessel  of  war,  and  that  she  was  on  her  way  to  England,  for 
he  says,  "  She  has  every  chance  of  reaching  Kngland  unmolested  by  the 
ITnitctl  States  vessels  of  war." ' 

She  could  not  run  the  blockade  with  a  fall  supply  of  coal,  as  she  had 
been  com|>elled  to  diminish  ber  draught  tor  that  purpose ;  therefore,  she 
was  short  of  effective  power  as  a  vessel  of  war  when  she  left  ber  home 
port.  An  increase  of  her  supply  of  coal,  beyond  what  she  had  origi- 
nally on  leaving  Charleston,  would  augment  her  naval  force,  and  if  she 
left  her  home  port  with  the  intention  of  thus  augmenting  her  power 
when  she  arrived  at  Bermuda,  and  the  Governor,  with  a  knowledge  of 
that  intention,  allowed  it  to  be  done,  he  did  suS'er  the  insurgents  to 
make  use  of  that  port  of  Her  Majesty's  dominions  as  a  base  of  naval 
operations  against  the  United  States. 

The  run  from  Charleston  to  Bermuda,  us  has  been  seen,  occapied  but 
little  more  than  three  days.  On  arrival,  her  supply  of  coal  was  ex- 
haosted.  Her  voyage  from  Bermuda  to  Southampton  lasted  from  the 
4th  to  the  2l8t  of  November,  or  between  seventeen  and  eighteen  days. 
Toenable  her  to  make  that  voyage,  she  bad  permission  to  take  on  board 
six  hundred  tons  of  coal.'  It  now  ap[>ears  she  only  took  four  hundred 
and  forty-two  and  a  half,  or  four  hundred  and  seventy-two  and  a  half 
tons;^  but  it  matters  little  whether  this  was  the  true  amonnt,  or  that 
which  was  origiinilly  supposed  and  reported  by  the  Governor.  Either 
was  sufficient  to  enable  her  to  reach  and  desti-oy  the  Harvey  Birch  on 
the  19th,  within  two  days'  mn  of  Southampton.  Without  this  supply 
that  capture  could  not  have  been  made. 

In  the  British  Counter  Case  it  is  said,  "No  act  appears  to  have  been 
done  by  tbe  Governor,  and  no  permission  asked  or  granted,"'  There- 
fore, it  is  claimed  there  was  no  jiermission  given  to  coal.  At  the  same 
time  it  is  admitted  the  Governor  suffered  tbe  taking  on  of  an  unlimited 
supply. 

After  leaving  Nassau,  and  after  the  destruction  of  the  Harvey  Birch, 
she  arrived  at  Southampton,  and  was  permitted  to  repair         .„„,i„„,  ^,, 
and  coal.     On  her  way  from  Southampton  to  a  port  of  the 
insurgents,  she  stopped  again  at  ]tennuda  from  the  20tli  to  the  2-lth  of 
February,  and  took  on  coal  from  the  British  ship  Mohawk.' 
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ThiB  WHS  only  a  few  days  after  the  Governor  had  informed  the  Consal 
of  the  United  States  that  it  had  been  "detuded  not  to  allow  the  forms' 
tiou,  in  any  Britisli  colony,  of  a  coal  dei>ot  for  the  use  of  the  %'easel8  of 
war  of  the  insurgents  or  the  United  Slates.'  After  leaving  Bermuda, 
and  before  attempting  to  enter  any  port  of  the  insurgents,  she  destroyed 
one  vesael. 

From  this  it  will  be  seen  that  the  Nashville  received  her  entire  sup- 
plies, daring  her  career  as  a  vessel  of  war,  fi-om  the  ports  of  Great 
Britain.  — »- 


THE    EETIUBUTIOK. 

This  was  a  sailing  vessel  of  about  one  hundred  tons  measurement,' 

Ti  ninth.      ^'"'  *•"*  small  gun  on  deck,^  which,  early  in  the  year  1803, 

cruised  for  a  short  time  about  the  Bahama  Bauhs.    Her  first 

officer  was  Vernon  Locke,  who  either  had  been,  or  afterwarde  became,  a 

clerk  for  Adderley  &  Co.,  at  Nassau.* 

It  does  not  appear,  from  the  evidence  famished  by  either  of  the  Gov- 
ernments, when  or  where  she  was  armed  or  commissioned.  She  was 
originally  a  steamtug,  and  employed  at  Buifulo,  in  the  State  of  New 
York,  upon  Lake  Erie.  Just  before  the  outbreak:  of  the  rebellion,  she 
was  taken  into  the  service  of  the  United  States  and  brought  to  the  At- 
lantic const.  Being  driven  by  stress  of  weather  into  Cape  Fear  Hirer, 
she  was,  .just  previous  to  the  attack  on  Fort  Sumter,  seized  by  the  in- 
surgents.' The  United  States  have  uo  knowledge  of  the  use  made  of  her 
after  that  time,  until  she  appeared  upon  her  cruise. 

About  the  iiSth  of  January,  1863,  she  captured  the  schooner  Hanover, 
which  was  taken  by  Locke,  the  first  officer  of  the  Betribution  (as  is  sup- 
posed) to  Long  Cay,  a  small  island  of  the  Bahamas.  She  was  accom- 
panied to  that  island  by  the  schooner  Brothers,  owned  by  the  Messrs. 
Farrington,  doing  business  at  that  place.  Locke,  ou  his  arrival,  assumed 
the  name  of  the  master  of  the  Hanover,  consigned,  as  it  appeared 
upon  her  papers,  to  Mr.  Eichard  Farrington."^  His  object  was  to  sell 
the  cargo,  and  he  made  a  statement  of  the  reasons  which  induced  him 
to  come  into  port,  which  Farrington  said  he  "  doubted,"  but  "  did  not 
see  any  impropriety  in  his  acting  as  the  captain's  agent,"  "  inasmuch  as 
the  captain  came  to  him  properly  documented."^  A  part  of  the  cargo 
was  sold  at  Long  Cay,  and  a  part  was  shipped  on  the  schooner  Brothers 
to  Nassau,  and  there  placed  in  charge  of  James  T.  Farrington,  esq.,  sen., 
one  of  the  magistrates  of  Fortune  Island,  (Long  Cay,)'  The  Hanover 
was  at  the  same  time  loaded  with  salt  and  sailed  for  one  of  the  ports  of 
the  insurgfuts.* 

Complaint  as  to  these  transactions  was  made  to  the  Governor  of  the 
Bahamas  on  the  11th  of  March,  and  he  requested  the  advice  of  the 
Attorney -General  as  to  "  what  steps  ought  to  betaken."'"  The  Attorney- 
General  replied,  on  the  Kith,  "  that  the  collector  of  the  revenue,  if  ho 
ha<l  any  cause  to  susttect  the  character  of  the  vessel  and  cargo,  should 
at  once  have  arrested  both."  "  Ou  the  20th  of  April,  a  Mr.  Burnside,  a 
magistrate  of  Inngua,  made  a  statement  of  facts,  as  ho  had  ascertained 
them  upon  an  inquiry  instituted  for  that  purpose."  This  statement  was 
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bid  before  Mr.  Seward  by  Lord  Lyons,  aod,  on  the  24tli  of  Jane,  Mr. 
Seward  took  occasion  to  say  to  his  lordship,  that  "  the  information  thus 
commanicated  IB  acceptable,  so  far  as  it  goes,  but  is  not  deemed  alto- 
gether ooRclnsive.  There  still  remtiins  a  painful  donbt  on  the  mind  of 
this  Goverament  whether  the  anthorities  and  others  at  Long  Cay  were, 
as  Mr.  Bnrnside  thinks,  ignorant  that  the  Hanover  was  a  prize  to  the 
Retribution.  I  Hhall  be  happy  if  the  inquiry  shall  be  prosecuted  so  far 
as  may  be  necessary  to  show  that  the  nndoabted  just  iateutions  of  Her 
Majesty's  tlovernmeut  have  beeu  obeyed."^  Lord  Lyons,  on  the  30th  of 
Jane,  informed  Mr.  Seward  that  he  should  "  lose  do  time  in  communi- 
tiatiog  this  request  to  Her  Majesty's  Governmentand  to  the  governor  of 
Ab  BqWmas."^  The  inquiry  does  not,  however,  seem  to  have  been 
prosecuted,  or,  if  it  was,  the  United  States  have  not  bet'n  advised  of  the 
result. 

In  May  the  Attorney-Oeneral  (caused  Locko  to  be  arrested  for  the 
offense  committed  by  bis  personation  of  the  master  of  the  Hanover,  and, 
upon  a  preliminary  examination  of  the  char^  before  a  police  magistrate, 
about  tbe  26th  of  July,  it  appeare<i  that  the  bitsiuess  at  the  customs  at 
Long  Cay  was  transacted  principally  by  Mr.  Bichard  Farrington,  who 
was  the  agent  or  cnnsignee,  and  who,  when  examined  and  confronted 
by  the  defendant,  "could  not  swear  to  his  being  the  person  who  repre- 
sented himself  as  •  "  •  the  master  of  the  schooner  •  •  •  but 
believed  him  to  be  the  person."^  The  police  justice,  in  reporting  upon 
the  case,  at  tbe  request  of  the  colonial  secretary,  on  the  10th  of  March, 
1864,  says  Farringtou  "  would  "  not  swear  to  the  identity.*  After  this 
the  accused  was  let  to  bail,  in  the  sum  of  £100,  for  his  appearanco  at 
court  for  trial.*  He  was  tried  in  the  following  May  at  Xassaa,  but  ac- 
quitted, as  the  evidence  was  not  sufficient  to  satisfy  a  jury,  selected 
^m  that  locality,  of  his  identity .°  An  examination  of  the  testimony, 
however,  as  it  is  fonnd  reported  in  the  British  Appendix,  Counter  Case, 
vol.  V,  pp.  18S  et  8eq.,  will,  we  think,  hardly  satisfy  the  minds  of  the  Arbi- 
trators that "  tbe  authorities  aud  others  at  Long  Cay  were  ignorant 
that  the  Hanover  was  a  prize  to  the  Retribntion."  It  may,  however, 
show  why  it  was  that  the  inquiry  suggested  by  Mr.  Seward  had  not 
bea  prosecuted. 

On  the  I9th  of  February  the  Amerioan  brig  Emily  Fisher,  on  a  voyage 
from  Guantonomo,  Cuba,  to  New  York,  while  near  Castle  Island,  one  of 
tbe  Bahamas,  aud  in  British  waters,  was  boarded  by  the  British  wreck- 
ing-schooner Emily  Adderley.  What  then  occurred  is  told  in  the  afli- 
davit  of  the  master  of  the  hrig,  as  follows : 

That  having  ijDestioned  the  cBptaio  of  the  said  veaael  [Emj);  Ailderley]  c1o»oly.  bn 
waa  told  that  there  were  no  privateera,  or  steamars,  in  the  paasa)te ;  that  aoon  after- 
wan)  the  achoouer  hauled  down  the  Bri  tilth  flag  and  then  hoisted  it  again  ;  that  at  the 
same  time  he  saw  a  schaoner  ooming  out  from  under  the  laud,  but  waa  told  that  she 
was  ft  wTecking-schaonoT ;  that  soon  after  this  said  schooner  came  under  tbe  lee  of  the 
brig  and  sent  a  shot  iicrosa  her  bows,  at  the  same  time  running  up  the  rebel  flag ;  that 
she  then  sent  a  boat  with  eight  men  well  armed  on  board,  and  ordered  him  on  board 
the  schooner  with  all  his  naptirs ;  that  on  arriviue  on  board,  tbe  captain,  after  ezamin- 
iog  his  papers,  told  him  that  he  was  a  prize  to  tne  confederate  schooner  Retribntion, 
and  ordered  him  and  his  crew  to  be  put  into  irons,  which  was  done ;  that  at  noon  the 
irons  were  removed  from  himself  and  the  first  oiEcor,  and  they  were  allowed  the  privi- 
lege nf  the  cabin ;  that  all  this  time  the  brig  was  working  up  under  tbe  land,  where 
five  British  wreclting-schooners  nete  ancbured ;  that  the  privateer  auchored  about  one 
and  ooe-half  miles  from  the  sborc,  when,  at  about  3  p.  m.,  a  wrecker's  boat  came  along- 
■ide ;  that  aft«r  eooie  conversation  with  tbe  crew  in  a  luud  voice,  tbe  captain  of  the 
priT»te«r  told  them  in  an  undertone  to  have  two  vessels  alongside  the  hrig  that  night; 

<  Brit.  Ann.,  Counter  Caae,  vol.  v,  n.  170.    '  Ibid.,  p.  177. 

>  Ibid.  <  Ibid. 

1  Ibid.,  p.  175.  "  Il)id.,  p.  ISH. 


<  .vGooglc 


142  ARGl'MENT    OF   THE    UNITED    STATES. 

that  at  Hl)oiit  5  p.  lu.  they  ntu  the  br<g  on  slioro,  aii'1  t«ii  or  twelve  wrtckere'  boats 
wi^ut  aloD)piido  of  ber;  tbat  at  0  p.  m.  Mr.  (irtty,  tbe  offiutir  \a  charge  of  tbe  brtg,  catue 
OD  boftrd  tlie  privat«er,  and  the  deponent  v/aa  then  tiild  ba  could  have  his  boat  to  ga 
oQ  board  the  brii;  nod  take  what  personnl  proiwit-;  Mr.  I'licn iiii)f ht  neu  6t  to ((ive  bini : 
tbat  hu  found  tiro  wrecking-ecbnuiiers  alon^ntdv  iiud  about  one  hundred  men  on  board 
the  brig;  that  bavinfc  taken  tliu  perM>nal  eJt'Kcts  tiilo  tho  boat  he  landeil  on  Acklin'g 
lelund,  made  a  tent,  and  passed  tlio  iiiKht ;  that  the  next  day  the  wreekera  nere  srill 
atougHJde  ;  that  lie  went  on  bonni  the  bri<;,  she  bein);  then  afloat,  and  niaile  a  claim 
on  the  wreckers  for  the  brig  and  curso.  1  le  was  tolil  be  conlil  not  liave  her,  aud  that 
if  the  anchor  was  lifted  the  privateer  wonhl  sink  her ;  that  he  then  protested  against 
removing  any  more  of  the  cargo,  lu  the  brig  waa  alloat  and  was  in  British  waters,  but 
the  protest  was  disre^^arded ;  that  the  next  day  the  wreokers  hod  an  interview  with 
the  captain  of  the  prival^-er,  and  at  1  p.  in.  sunt  him  word  that  they  were  j^iiif;  to  » 
port  of  entry  and  that  the  deponent  and  his  crew  eonld  go  witJi  them  ;  that  at  2  p.  m. 
the  privAteer,  the  brig,  and  all  the  wreckers  started  tor  Long  Cuy,  and  arrived  there 
aliont  8  p.  m.  the  same  day ;  tliat  the  wrucker,  on  buard  wJiiish  were  deponent  and  his 
crews,  was  anchored  undiir  (he  gnus  of  the  privatBor,  which  kept  a  guard  all  night, 
while  Mr.  Grey  and  Mr.  Prici',  two  oftioers,  wont  over  to  town ;  tliat  ou  Monday,  ^*ld, 
the  (teponenl  went  also  to  town,  and  after  making  inquiry,  found  that  the  captain  of 
the  privateer  would  not  allow  him  to  go  on  board  the  brig ;  and  that  the  deponent 
vas  told  by  the  authorities  that  though  the  law  would  not  allow  the  privateer  to 
touch  the  brig,  if  he  wished  to  do  so  they  had  no  means  of  preventing  him  ;  that  the 
deponent  was.  not  able  to  obtain  possession  of  the  brig  until  after  he  bad  bargained 
with  the  wrecltera  to  pay  them  50  per  cent,  on  the  cargo,  and  S'Ji  per  cput.  ou  the  vea- 
sel,  when,  after  making  affidavit  of  his  being  the  master,  be  was  placed  in  poaaession 
by  the  collector  and  went  on  board ;  that  he  found  the  bull,  spars,  and  rigging  iu  good 
order,  but  everything  inovubje,  on  aud  under  deck,  stolen ;  that  on  the  next  day,  iMi, 
he  commenced  receiving  sugar  from  the  wreckers,  aud  on  the  25tli  fonnd  on  board 
elghty-tbree  bogsbeads,  Ave  tierces,  and  four  barrels,  the  balance  of  cargo  having  been 
taken  ashore  by  the  wreckers;  that  the  wreckers  stove  iK^heads  and  barrels,  and 
passed  the  sugar  into  their  boats,  and  landed  it  on  the  beach;  that  the  captain  of  the 
privateer  told  him,  the  deponent,  that  he  had  given  the  cargo  to  the  wreckers,  as  he 
wanted  the  brig;  that  he  wa.i  going  to  put  his  gnus  on  board  of  her,  and  destroy  bis 
schooner  ;  that  be  further  told  the  deponent  that  the  wreckers  were  to  pay  him  some- 
thing handsome,  and  that  the  deponent  bt'lieves  they  did  so ;  that  deiionent  wag 
obliged  to  accept  the  wreckers'  terms  at  the  port  of  entry,  because  the  brig  lay  under 
the  guns  of  the  privateer,  and  the  antborities  declared  their  inability  to  protect  bini. 
And  the  (tepoueut  further  says,  that  the  capture  of  bis  vessel  and  the  destruction  of 
her  cargo  were  brought  about  by  and  with  the  connivance  and  assistance  of  the  cap- 
tains and  crews  of  tue  British  wrecking-schooners,  and  within  the  Jurisdiction  of  the 
British  government,  where  he  was  entitled  to  protection,  but  could  not  obtain  it  until 
be  had  submitted  to  the  terms  of  the  wreckers,  all  of  whom  were  British  snhjecU, 
through^hose  connivance  the  vessel  had  been  stranded  and  the  cargo  destroyed.' 

After  this,  (the  19th  of  Febraary,)  and  before  the  8th  of  March,  the 
ItetriLutiou  entered  the  port  of  Nassau  as  an  iiiBurgeot  vessel  of  war.' 
The  "special  leave"  called  for  by  the reguIatioDS  of  the  Bribisb  Gov- 
eroment,  uuder  date  of  January  Slst,  IKfi'J.^  scorns  never  to  have  been 
asked  for  or  granted.  Her  couiuiauder  was  not  even  called  upon  for 
his  commission.  All  that  occurred  upon  her  arrival  is  tbua  stated  by 
tlie  pilot : 

6he  bad  a  email  gun  on  deck.  The  captain  told  me  he  was  from  Long  Cay.  I  asked 
the  captain  where  he  was  fiom.  lie  auHWered,  "  I-ong  Csy."  I  saw  from  ihe  look  of 
the  vessel  and  the  appearance  of  the  crew,  their  clothing,  that  she  was  likely  to  lie  an 
armed  vessel.  1  then  ssked  him  if  she  was  a  vessel  of  war.  I  U'ggi-d  him  to  exciite 
my  being  so  particnlar,  as  1  was  instracted  to  do  so,  to  put  such  questions.  He  told 
me  she  was  an  armed  vessel."  * 

On  the  3(1  of  March,  which  was  eight  days  before  the  complaint  was 
made  to  the  Governor  on  account  of  the  capture  of  the  Hanover,  and 
two  weeks  after  the  transactions  with  the  Emily  Fisher,  in  which  the 
"  wrecking- schooner  Euilly  Ailderley  "  took  so  prominent  a  part,  Henry 
Adderley  &  Oo.  sold,  or  pretended  to  sell,  the  lietribution,  in  the  port 
of  :Na8SHU,  at  public  sule,  to  O.  R  Perpall  &  Co.,  for  £250.  On  the  2(itb 

'  Brit.  App.,  Counter  Case,  vol.  v,  p.  190.  '  Anlr,p.  'JHe. 

"  Brit.  Api>.,  Counter  Case,  vol.  v,  p.  I9C.  '  Am.  App.  ,v.d.  vi,  p.TSe. 
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of  the  same  month,  Perpall  &  Go.  sold  her  for  the  same  ainoniit  to 
Thomas  Stead,  nail  he,  od  the  10th  of  April,  obtained  for  ber  a  register 
asa  British  ship.'  Previous  to  her  sale  she  was  coudemiied  by  a  board 
of  sarvey,*  Perpall,  the  ostensible  purchaser,  being  one  of  the  board.^ 


THE    TALLAHASSEE. 

It  will  be  remembered  by  the  Arbitrators  that,  when  preseritiDg  for 
their  consideration  the  facts  connected  with  the  claim  of  the 
United  States  for  acts  committed  by  the  Shenandoah,  we  '  '  ""^ 
bad  occasion  to  call  their  attention  to  a  letter  written  by  the  insurgent 
Secretary  of  the  Navy  to  a  Mr,  Charles  Green,  bearing  date  as  early  as 
the  1st  of  July,  1801,  in  which,  referring  to  tlie  purchase  of  vessels  to 
be  nsed'  as  transports,  and  the  sbipoieut  of  arms,  &c,  from  England  for 
the  Qse  of  the  insurgents,  it  was  said:  "It  is  probable  that,  being  a 
British  subject,  you  might  secure  the  shipment  untler  British  colors."* 
Less  than  fifty  days  after  the  date  of  that  letter,  Mr.  Adams,  in  address- 
ing Earl  Kussell  upon  the  subject  of  the  "  transport  Bermuda,  and  the 
information  he  had  obtained  as  the  ground  for  an  application  for  a 
prompt  and  effective  investigation  of  the  truth  of  the  allegations  whilst 
there  is  time,"  called  bis  lordship's  attention  to  the  fact  that  "  she  is 
stated  to  carry  English  colors."'  From  that  time  until  the  end  of  the 
rebellion,  the  fact  that  the  blocbade-running,  and  the  transportation  of 
articles  contraband  of  war,  for  the  nse  of  the  insargentn,  was  carried  on, 
almost  exclusively,  under  the  protection  of  the  English  flag,  became 
very  frequently  the  subject  of  direct  complaint  by  Mr.  Adams  to  Earl 
BusHell. 

The  correspondence  upon  this  subject  will  be  found  collected  in  vol- 
ome  I  of  the  American  Appendix,  pages  719  to  785,  and  it  shows  cou- 
claaively  that  the  insurgent  Government  was  in  the  constant  practice  of 
prooaring  a  British  registry,  and  of  using  the  British  flag,  for  all  or 
nearly  all  transports.  Wo  also  claim  that  it  shows  that  this  practice 
was  tolerated  by  Great  Britain. 

As  late  as  the20thof  January,  186^,  the  Lieutenant-Governor  of  Ber- 
muda, in  communicating  with  the  home  government,  took  occaMon  to 
say :  *'  I  would  fnrthcr  state  that  the  Chameleon's  register  is  Con  federate 
States.  Hence  there  is  another  legal  question  to  which  I  should  be  glad 
to  hava  an  answer,  viz,  is  a  merchantsiiip,  sailing  under  the  flag  of,  and 
registered  by,  an  unrecognized  nation,  to  be  received  in  our  porta  on  the 
same  terms  aa  a  trader  under  a  recognized  flagi  I  find  that  this  is  not 
the  first  instance  of  a  ship  trading  hither  with  a  confederate  register, 
though  most  of  the  blockade-runners  are  Btitish."* 

Ou  the  3l3t  of  March,  1S64,  the  Consul  of  the  United  States  at  London 
informed  Mr.  Seward  that  "ou  the  Thames  their  activity  in  forwarding 
all  enterprises  in  aid  of  the  Confederacy  is  kept  up  with  nearly  as  much 
vigor  as  on  the  Clyde.  Another  double  screw,  called  the  Atlanta,  similar 
iu  most  respects  to  those  which  have  preceded  her,  has  her  sails  bent, 
coals  and  supplies  iu,  appears  quite  ready  to  leave."  ^ 
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AgaiD,  on  tbe  let  of  April,  lie  says :  "  Tlie  donble  screw  is  called  the 
Atlanta.  Her  snils  are  bent,  and  she  appears  qaite  ready  for  sea.  I 
consider  the  Edith  and  her  the  finest  ships  of  tbe  whole  batch  of  doable 


On  the  8th  of  April,  it  was  repotted  to  tbe  Gonsal  that  "this  doable 
screw  [the  Atlanta]  left  the  docks  on  Sunday  laiit,  adjusted  compasses 
same  (lay,  and  sailed  on  the  4th  of  April  from  Greenhithe,  and  arrived 
at  Fnlmoath  on  the  next  day.  She  cleared  for  Bermuda  in  ballast, 
(coal.)"' 

On  the  30th  she  arrived  in  Bermuda,  making  the  passage  in  eleven 
days.  The  Consul  at  Bermuda  says,  in  his  report  to  Mr.  Seward :  "This 
vessel  is  undoubtedly  faster  than  any  heretofore  here.  She  is  to  be  nnder 
the  command  of  Captain  Homer,  formerly  of  the  Flora,  and  recently  in 
the  Index.     He  is  an  Englishman  by  birth.'^ 

Affaiii,  on  the  30th  of  May,  he  says:  "The  foUoning  stesamers  [six 
in  all]  have  left  here  to  run  the  blockade,  probably  for  Wilmington. 
•     •     •     May  24,  Atlanta,  Horoer,  master." 

On  the  6th  of  August  the  Atlanta,  with  her  name  changed  to  the 
Tallahassee,  left  Wilmington,  Sorth  Carolina,  armed  as  a  vessel  of  war, 
and  ran  the  blockade  of  that  port.  On  the  18th  of  the  same  month  abe 
arrived  at  Halifax,  Nova  Scotia,  for  coal,  havinir,  in  tbe  mean  time, 
destroyed  a  large  number  of  vessels.*  She  remained  in  port  about  forty 
hours,  and,  having  supplied  herself  with  coal  for  her  return,  sailed  on 
tbe  l!>th,  and  again  reached  Wilmington  through  the  blockade  on  the 
26th.* 

The  tlnited  States,  having  had  reason  to  believe  she  had  been  armed 
at  Bermuda,  complained  to  the  Government  of  Great  Britain.  The 
matter  was  referred  to  the  authorities  at  Bermuda,  and  on  the  14th  of 
November,  18C4,  the  Lieutenant-Governor  reported ; 

The  Atlanta  wm  reported  here  Trom  WilniinKton,  with  cargo,  on  the  6tlt  of  lanl 
Jaly,  and  she  wew  cleared  on  the  Illh  of  July  for  A'sasnu,  with  a  cargo  of  seven  hun- 
dred cases  of  preeerved  meats,  and  fift;  casks  of  bacon  ;  she  left  nnder  British  certifi- 
cate of  registr;,  and  carrying  Uritish  merchandise.  All  tbe  reqnisites  to  a  r^^Iar 
clearance  were  fulQlled.  If  she  went  to  WilmingtoD,  as  is  probably  the  cose,  notwltb- 
standiDg  her  hsTing  cleared  for  NassHD,  she  wonld  have  reached  that  port  about  tbe 
15th  or  l6th  of  July,  between  which  dates  and  tbe  Ist  of  August  she  probably  took  in 
her  armament.  Everything,  escept  direct  testiinouy,  is  against  the  belief  that  tbs 
Tallahaaaee  was  armed  at  Ih^rmudii.'' 

The  Tallahassee  remained  in  eommis-sion  until  the  l^tb  of  J'>ecember, 
1804,^  and  cruised  for  a  short  time  off  the  coast,  in  tbe  early  i>art  of 
November,  under  the  name  of  the  Olustee.  On  this  cruise  she  made  a 
few  captures,  and  returned  to  Wilmington." 

After  her  armameut  was  remo%'ed  she  was  loade<l  with  cotton,  and, 
on  the  27th  of  December,  under  the  name  of  the  Chameleon,  left  Wil- 
mington, for  Bermuda.  At  that  |)ort  she  was  loaded  with  a.  return 
cargo  for  Wilmington,  but,  being  unable  to  run  the  blockade,  pro- 
ceeded to  Nassau.  From  there  she  attempted  to  get  into  Charleston, 
but,  being  prevented  in  this,  returned  to  Bermuda;  and  from  tlieie 
went  to  Liverjiool,  coiisigued  to  Frazer,  Trenholm  &  Co.* 

I  Am.  App.,  vol.  vii,  p.  727.  "  Hrit.  App.  Conrter  Cn»e,  vol.  v,  p.  150. 
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THE    CHICKAMAUOA. 

This  vessel  was  formerly  the  blockade-ruDDer  Edith.  The  coQBtil  of 
the  United  States  at  Loadon,  in  writing  Mr.  Seward  on  the 
nth  of  March,  1864,  said:  "The  steamer  Edith,  the  last  ^'''''*™"* 
doable  screw  completed,  left  od  WedDesda;  last  for  Bermada.  The 
Edith  makes  the  ninth  doable-screw  steamer  which  has  been  bailt  for 
tlie  rebel  service  in  this  port." '  She  was  employed  as  a  blockade-runner, 
and  as  such  was  once  or  twice  at  Bermuda.  Having  been  armed  at 
Wilmington  she  ran  through  the  blockade  on  the  2SthofOctober,  1864,  as 
acniiser,  aud  reached  Bermuda  in  that  capacity  on  the  6th  of  November. 
Here  she  was  supplied  with  coal  from  the  bark  Pleiadee,  and,  after  re- 
matning  nine  days,  got  under  way,  and  returned  to  Wilmtngton,  where 
sbe  arrived  on  the  19th  of  November.  Her  afmament  was  then  taken 
oat  of  her,  and  she  was  rednced  to  her  ori^nal  oontUtion  as  a  trans- 
port. 

'  Am.  App.,  vol.  vi,  p.  733. 
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XI.-CONSIDERATION  OF  THE  DUTIES  OF  GREAT  BRITAIN,  AS 
ESTABLISHED  AND  RECOGNIZED  BY  THE  TREATY,  IN  REGARD 
TO  THE  OFFENDING  VESSELS,  AND  ITS  FAILURE  TO  FULFILL 
THEM.  AS  TO  EACH  OF  SAID  VESSELS. 


We  are  uow  prepared  for  a  defiuite  applicatioD  of  the  law  and  the 
facts,  under  which  the  determination  of  the  Tribunal  is  to  be  made,  to  the 
question  of  the  dotiea  of  Great  Britain,  in  [he  premises  of  the  Arbitra- 
tion, and  its  performance  thereof  or  failure  therein. 

The  ample  discussions  of  pertinent  questions  and  principles  of  public 
and  municipal  law,  to  be  found  in  the  Cases  and  Counter  Oases  of  thu 
two  Governments,  and  subjected  to  comment  in  an  earlier  part  of  this 
Argament,  it  is  not  onr  purpose  here  to  repeat  or  renew.  We  shall 
better  observe  the  requirements  of  the  Argument  at  this  atage  of  it,  by 
a  brief  statement  of  the  propositions  which  should  assist  and  control  the 
judgment  of  the  Arbitrators  in  deciding  [he  main  issue  of  fact  on  which 
their  award  is  to  turn,  that  is  to  say,  the  inculpation  or  the  exculpation 
of  Great  Britain  in  the  matter  of  the  oQending  vessels. 


PBOPOSlTIOHa    OF    LAW. 

MEASURE  OF  INTERNATIONAL  DOTY. 

I.  The  Three  Kules  of  the  Treaty  furnish  the  imperative  law  as  to  the 
Kdk.afifa.iwv  obligations  of  Great  Britain  in  respect  of  each  of  the  vessels 

■w"'"*-  which  is  brought  under  review.    The  moment  that  it  appears 

that  a  vessel  is,  in  itself,  within  the  description  of  the  first  article  of  the 
Treaty,  as  being  one  of  "  the  several  vessels  which  have  given  rise  to 
the  claims  generically  known  as  the  'Alabama  Claims,'"  it  becomes  a 
subject  to  which  the  three  rules  aie  applicable. 

II.  This  primiiry  inquiry  of  fact,  which  simply  determines  that  the 
Amiini-i.or  n.  jurisdiction  of  the  Tribunal  embraces  the  vessel,  is  followed, 

irMmK.  necessarily,  by  the  further  inquiry  of  fact,  whether  or  do  the 

vessel,  in  its  circumstances,  falls  within  the  predicament  of  either  the 
first  clause  or  the  second  clause  of  the  first  rule.  If  it  doe-s,  the  Tribunal 
has  further  to  consider  whether  Great  Britain  has  used,  in  regard  to  said 
vessel,  the  "due  diligence"  which  is  insisted  upon  by  that  rule,  and  the 
failure  in  which  inculpates  Great  Britain,  and  esposes  it  to  the  condem- 
nation of  responsibility  and  reparation  therefor  to  the  United  States. 

III.  Whatever  may  be  the  scope  and  efficacy  of  the  second  Bule,  and 

of  the  third  Bute,  in  future  or  in  general,  for  the  purposes  of 
^"J'^'  i*! M(  the  present  Arbitration,  the  subjects  to  which  either  of  them 
""^  can  be  applied,  in  reference  to  the  issne  of  the  inculpation 

or  exculpation  of  Great  Britain,  must  be  embraced  within  the  limitation 
of  the  first  article  of  the  Treaty,  and  so,  connected  with  some  or  one  of 
"the  several  vessels  which  have  given  rise  to  the  claims  generically 
known  as  the  'Alabama  Claims.'"    But  in  regard  to  any  such  vessel,  tiie 
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f^Deral  iqjanctioDsof  tbese  two  Kules  famish,  in  tbeir  violatioo,  a  gronnd 
for  the  inculpation  of  Great  Britain,  and  it«  condemnatioQ  to  responsi- 
bility and  reparation  therefor  to  the  United  States. 

lY.  It  is  not  at  all  material  or  valuable,  in  its  bearinf;  apon  the  de- 
liberations or  award  of  the  Tribunal,  to  inquire  whether  the 
obligations  of  duty  laid  down  in  the  Three  Kules  are  com-  w  >*■'  ^»^°h'< 
mensurate  with  the  obligations  iniiiosed  by  the  "principles  ™""'""- 
of  International  Law  which  were  in  tbrce  at  the  time  when  the  claims 
mentioned  in  Article  I  {of  the  Treaty  j  arose."  Theae  Bules  constitute  the 
LAW  of  this  controversy  and  of  this  Tribunal  in  its  Jurisdiction  of  it,  by 
force  of  the  twofold  declaration,  (1)  that,  "in  deciding  the  matters  sub- 
mitted to  the  Arbitrators,  they  shall  be  governed"  by  them,  and  (2)  that 
"in  deciding  the  questions  between  the  two  countries  arising  out  of 
those  claims,  the  Arbitrators  should  assume  that  Her  M^esty'a  Govern- 
inent  had  undertaken  to  act  upon  the  principles  set  forth  in  these  Rules.'* 

V.  The  trne  force  of  the  subordinate  provision  that,  besides  the  Rules, 
"  snchpriQciples  of  [niernational  Law,  not  inconsistent  there- 
with, as  the  Arbitrators  shall  determine  to  have  been  appli-  -S°i'i''ii^i^ 
cable  to  the  case,"  shall  govern  them  in  their  decision,  is,  "^'""^ 
necessarily,  to  introduce  from  the  general  doctrines  of  Interaational  Law 
whatever  may  corroborate  or  increase  the  vigor  of  the  Rules,  and  their 
scope  and  efilciency,  but  to  admit  nothing,  from  such  general  doctrines, 
in  reduction  or  disparagement  of  the  Rules. 

YL  An  assent  to  these  indisputable  propositions  disposes  Jf  s  very 
considerable  part  of  the  more  remote  argnmeut  of  the  Case  and  Counter 
Case  of  Her  M^esty's  Government. 

(a)  The  duties  in  respect  of  which  the  conduct  of  Great  Britain,  in 
fulfilling  or  failing  to  fulfill  the  same,  is  to  be  judged  by  the  n.  oi,m,iB,  or 
Tribnnal,  are,  by  the  terms  of  the  Treaty,  authoritatively  2,"V,^'*i'i^^u 
assigned  as  duties  of  Great  Britain  towards  the  United  ■■> """"'i™:  ™- 
States,  of  international  obligation.  Not  only  does  tbe  Treaty  declare 
that  Great  Britain  was  "  bound  "  to  tlie  fuliillment  of  these  duties,  but 
it  farther  declares  that  "the  Arbitxatora  should -assume  that  Her  Majea- 
tifa  QooemmeRt  iad  undertaken  to  act "  in  obedience  to  that  obHgation. 
All  speculations,  therefore,  of  a  legal  or  practical  character,  presented 
in  the  Case  or  Counter  Case,  and  taming  upon  the  question  of  the 
duties  here  under  Judgment, being  duties  of  Great  Britain  tofts  own 
alwB  and  its  own  snl^ects,  and  its  accountability  to  the  United  States 
being  only  secondary  and  of  comity,  seem  unprofitable  to  the  present 
inquiry. 

{b)  The  efforts  of  the  Case  and  Counter  Case  to  ascribe  to,  or  appor- 
tion among,  the  various  departments  of  national  authority,  ^^^.  . 
legislative,  judicial,  and  ex€cutive,  principal  or  subordinate,  ji-r»d^^r!p™i 
the  true  measure  of  obligatiou  and  responsibility,  and  of  ".oVa'i'^JBYo.'^r"- 
fault  or  failure,  ia  the  premises,  as  amojm  thetnselve^  seem  ~"' 
wholly  valueless.  If  tbe  sum  of  the  obligations  of  Great  Britain  to  the 
United  States  was  not  performed,  the  Kation  is  in  fault,  wherever,  in 
tbe  functions  of  the  state  or  in  their  exercise,  the  failure  in  duty  arose. 

(«)  So,  too,  tbe  particular  institutions  or  habits  of  the  people  of  Great 
Britain,  or  the  motives  or  policy  of  its  Government  in  res[)ect 
of  commercial  freedom,  unrestricted  activity,  maxims  or  ^t^'^iMuli'lSt 
methods  of  judicial  procedure,  limitations  of  prerogative,  "*"  '*°''  ' 
and  similar  internal  arrangements  of  people  and  Government,  cease  to 
hare  any  efflcacyin  determining  the  Judgment  of  this  Tribunal  upon  the 
ftdfillmeot  of,  or  default  in,  international  duty.  Domestic  liberty,  how- 
ever valuable  to,  and  in,  a  slate,  is  not  a  warrant  for  international 
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license;  nnr  can  its  advantagea  be  cherished  by  GoveromeDt  or  i>eople 
at  tlie  cost  of  tbreigD  nations.  Indeed,  when  a  special  obligation  or 
particular  motive  induces,  and  in  some  sense  justifies,  failure  iu  inter- 
national duty,  the  offending  nation  assumes  the  necessary  amends  and 
reparation  to  the  foreign  state.  A.  notable  instance  of  this  is  foand  in 
the  course  of  the  [Jnited  States  toward  Great  Britain,  when  tbe  former 
had  failed  in  what  they  admitted  to  be  their  iutemational  duty  to  pre- 
vent the  outfit  of  French  privateers,  by  reason  of  certain  special  rela- 
tious  to  France.  OompensatioQ  to  Great  Britain  for  injuries  by  tbe 
offending  cruisers  was  conceded, 

VII.  The  preceding  observations  leave  the  a&irmative  statement  of 
the  obligations  resting  upon  Great  Britain  to  secure  the  fulfillment  of 
this  international  duty  to  the  United  States,  free  from  diflRcnlty. 

(a)  These  obligations  required  that  all  seasonasle,  appbopbiate, 
□foi  B.it.i.  and  ADEQUATE  means  to  the  accomplishment  of  the  end 
»o.tt^ViIi.J^iltII  proposed,  should  be  applied  and  kept  in  operation  by  Great 
"■"pJ^J^'ltllli!!  Britain,  from  the  first  occasion  for  their  exhibition  until  the 
.«ii.,.  necessity  was  over. 

{b)  As  the  situation  calling  for  tbe  discharge  of  these  obligations  ou 
H-hith  n»D.  the  part  of  Great  Britain  was  not  sprung  upon  it  unawares, 
iSif'IV'B.i'i;  but  was  created  by  the  Queen's  Proclamation,  (a  measare 
w^Ri  Qf  state  adopted  after  deliberation  in  its  own  Government, 

and  u|^n  conference  with  another  great  European  power,)  tbe  means  to 
meet  the  duties  of  the  proclaimed  neutrality  should,  at  once,  have  been 
found  at  the  service  of  the  Government,  or  promptly  prepared,  if  defi- 
cient-, that  no  space  might  intervene  between  the  deliberate  assumption 
of  these  duties  by  tbe  Governmeut,  and  a  complete  accession  of  poorer 
to  fulfill  them. 

(c)  Tbe  dangers  and  difficulties  that  would  attend  and  embarrass  the 

Government  in  tbe  fulfillment  of  these  duties,  from  the  actual 
-"t'ii.uS^iT'H  disposition  of  its  own  people,  and  the  urgent  needs  of  the 
t'd^'i^p^u  Rebel  belligerents,  eoDStituted  necessary'  elements  in  the 
"""■  estimate  of  the  actual  duties  the  Government  must  be  pre- 

pared to  fulfljl,  and  in  tbe  forecast  of  the  means  to  meet  and  cope  vith 
SQch  dangers  and  difficulties.  The  immense  temptation  to  British  in- 
terests to  absorb  the  shareof  the  commerce  of  tbe  world,  which  its  great 
competitor  possessed,  the  immense  temptation  to  theBebel  belligerents 
to  allure  these  interests  of  tbe  British  people  to  an  actual  complicity  in 
the  ]>reparation  and  maintenance  of  maritime  hostilities,  and,  finally,  to 
drag  the  British  Government  into  formal  war  against  the  United  States, 
were  within  tbe  immediate  field  of  observation  to  Her  Majesty's  Minis- 
ters, and  made  a  principal  feature  of  the  situation  they  had  produced, 
and  were  required  to  control.  The  British  Case  and  Counter  Case  have 
given  prominence  to  these  considerations,  in  deprecation  of  the  judg- 
ment of  this  Tribunal  against  Great  Britain  for  the  actual  incompetency 
with  which  it  met  the  dnties  of  the  sitnation.  They  tend  rather  to  n 
condemnation,  in  advance,  for  negbgence  of  Great  Britain,  thus  advised 
of  the  duty  imposed  upon  it,  and  failing  to  meet  it  successfully. 

(d)  The  aptitude  or  sufficiency  of  the  system  or  staff  of  public  officers 
oii™,  .t.».t.  la    at  the  command  of  the  Governmeut  for  the  required  service 

•"  ""■*"^'  of  this  international  duty  to  the  United  States ;  the  pos- 

session of  Executive  power  to  condnot  the  duties  of  the  situation  of 
neutrality  which  it  had  been  competent  to  create,  or  the  need  of  recourse 
to  Parliament  to  impart  it ;  the  force  and  valne  of  tbe  punitive  or  re- 
pressive legislation  designed  to  deter  the  sulgects  fh)m  oomplici^  iu  the 
Bebel  hostilities,  in  violation  of  the  Government's  duties  to  prevent  snch 
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complicity; — all  these  were  to  be  denit  with  as  practicsnl  elements  in  the 
demands  upon  the  GovemraeDt  in  falflUmeiit  of  its  duties,  and  were  to 
be  met  by  well-contrived  and  well-applied  resuurees  of  conifietent  scope 
and  Tigor. 

lu  view,  then,  of  all  these  considerations,  from  the  issue  of  the  Qneea's 
Proclamation  to  the  close  of  the  rebellion,  the  Rules  of  the  Treaty  of 
Wa^ington  exact  from  Great  Britain  the  preparation  and  the  applica- 
tion, in  prevention  of  the  iujurica  of  which  the  United  States  now  com- 
plaiu,  of  seasonable,  appropriate,  and  adequate  means  to  accomplish  that 
resalt. 


THE  MEAKS  OF  FULFILLING  INTERNATIONAL  DUTY  POSSESSED  BY  GREAT 
BRITAIN. 

I.  That  (Ireat  Britain  possessed  all  the  means  which  belong  to  sover- 
eignty, in  their  nature,  and,  in  a  measure,  of  energy  and  h^,,^^,  ..^^ 
efficacy,  suitable  to  her  proud  position  among  the  great  *„'^"^'£"^p 
Powers  of  the  world,  to  accomplish  whatever  the  will  of  the  ^^^^^^'"' 
Government  should  decree,  has  never  been  doubted  hy  any  """  """^ 
other  Power,  f'rieudly  or  hostile.  The  pagesof  the  British  Ctise  aiid  Counter 
Case  devoted  tn  suggestions  to  the  contrary,  will  not  disturb  this  opin- 
ion of  the  world,  nod  Great  Britain,  for  the  puqioses  of  this  Arbitnition 
aad  the  judgment  of  the  Tribunal,  must  remain  the  powerful  Nation 
which  it  is,  with  the  admirable  Government  which  it  possesses  in  all 
other  relations.  Whatever  infirmity  shall  have  shown  itself  in  the  con- 
dnct  of  the  Government,  in  the  premises  of  this  inquiry,  it  is  attributa- 
ble solely  to  debility  of  purpose  or  administration,  not  to  defect  of  jmwer. 

II.  The  whole  body  of  the  powers  suitable  to  the  regulation  and  main- 
tenance of  the  relations  of  Great  Britain,  ad  extra,  to  other  rbtp-rtt««,..t.( 
nations,  is  lodged  in  the  Prerogative  of  the  Crown.  The  in-  ""  '^™""- 
terconnm  of  peace,  the  declaration  and  jirosecutiou  of  war,  the  procla- 
mation and  observance  of  neutrality,  [which  last  is  but  a  division  of  the 
general  subject  of  international  relations  in  time  of  war,)  are  »11,  uuder  the 
British  Constitution,  admitdstered  by  the  Eoyal  Prerogative.  Whether, 
or  to  what  extent,  the  common  or  the  statute  law  of  England  may  or 
shoald  punish,  by  fines  or  tbrt'eitures,  or  persoiml  indictions,  acts  of  the 
subjects  that  thwart  or  embarrass  the  conduct  by  the  Crown  of  these 
ej^emal  relations  of  the  nation,  are  questions  which  belong  to  domestic 
policy.  Foreign  nations  have  a  right  to  require  that  the  relations  of 
Great  Britain  with  them  shall  be  suitably  administered,  and  defective 
domestic  laws,  or  their  defective  execution,  are  uot  accepted,  by  the 
law  of  nations,  as  an  answer  for  violations  uf  international  doty. 

We  refer  to  the  debates  in  Parliam.ent  upon  the  Foreign  Enlistment 
Bill  in  1819,  and  on  the  proposition  to  repeal  the  Act  in  1823,  and  to  the 
debate  apon  the  Foreign  Enlistment  Bill  of  ISTOj  (as  cited  in  Note  B  of 
the  Appendix  to  this  Argument.)  as  a  clear  exhibition  of  this  doctrine  of 
the  British  Constitution,  in  the  distinction  between  the  executive  power 
to  prevent  violations  of  interoational  duty  by  the  Nation,  through  the 
acts  of  individuals,  and  the  punitive  legislation  in  aid  of  such  power, 
which  needed  to  proceed  from  Parliament. 

We  refer,  also,  to  the  actual  exercise  of  this  Executive  power  by  the 
Government  of  Great  Britain,  without  any  enabling  act  of    m^^i^i.,;^ 
Pariiament  to  that  end,  in  various  public  acts  in  the  course  "■"*■"»■>■ 
of  the  transactions  now  in  judgment  before  the  Tribunal: 
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1.  The  Queeu'a  Proclamation  of  Neatrality,  May  13, 1861.' 

2.  The  regulations  issued  by  the  Government  of  Her  Britanic  Majesty 
in  regard  to  the  reception  of  cruisers  and  their  prizes  in  the  ports  of  the 
Empire,  June  1,  1861 ;  June  2, 1865.* 

3.  The  Executive  orders  to  detain  the  Alabama  at  Queenstown  and 
Nassau,  August  2,  1862.^ 

4.  The  Executive  orders  to  detain  the  Florida  at  Nassau,  Aagast  2, 
1862.^ 

5.  The  Executive  orders  to  detain  the  rams  at  Liverpool,  October  7, 
1863.' 

6.  The  debate  and  vote  in  Parliament  justifying  the  detention  of  the 
rams  by  the  Government  "  on  their  own  responsibility,"  February  2S, 
1862.' 

7.  The  final  decision  of  Her  M^esty's  Government  in  regard  to  the 
Tascaloosti,  as  expressed  by  the  Duke  of  Newcastle  to  Governor  Wood- 
house,  in  the  following  words : 

If  the  result  of  these  Inquiries  bad  been  to  prove  that  the  vessel  vaa  really  nu  nu- 
coudemned  prize,  bTonjtht  into  Britieb  wnten  In  violatiun  of  Her  MHjesty's  ordere 
made  for  the  purpose  of  maiDtainiog  ber  neutrality,  I  cousiiler  Cbat  the  mode  of  pn> 
eecding  in  such  circumBtances  most  consistent  vritb  Her  Mnjesty's  dimity,  and  most 
proper  for  the  viodicatiou  of  her  t«rritoriat  rights,  would  have  been  to  prohibit  the 
exercise  of  any  further  control  over  the  Tuscaloosa  bf  the  captors,  aud  to  retain  that 
vessel  under  Her  Majesty's  control  and  Jarisdiction,  until  properly  reclaimed  by  her 
original  owners. — November  4,  1663.' 

8.  The  Executive  order  that,  "  for  the  future,  no  ship  of  war  belonging 
to  either  ot  the  belligerent  powers  of  North  America  shall  be  allowed 
to  enter  or  to  remain  or  to  be  in  any  of  Her  Majesty's  i>orts  for  the  pur- 
pose of  being  dismantled  or  sold,"*  September  8,  1864. 

9.  The  final  Executive  orders  to  retain  the  Shenandoah  in  port  "by 
force,  if  necessary,"  and  to  "  forcibly  seize  her  upon  the  high  seas,"* 
September  and  October,  1865. 

10.  The  rejection  by  JParliament  of  the  section  of  the  new  Foreign 
Enlistment  Bill,  which  provided  for  the  exclusion  from  British  ports  of 
vessels  which  had  been  fitt«d  out  or  dispatched  in  violation  of  the  act, 
as  recommended  by  the  Report  of  the  Boyal  Commission.  This  rejection 
was  moved  by  the  Attorney  General  and  made  by  Parliament,  on  the 
mere  ground  that  this  power  could  be  exercised  by  Order  in  Conncil.'° 

That  these  acts  were  understood  by  the  Government  of  Great  Britain 
to  rest  upon  the  Prerogative  and  its  proper  exercise,  is  apparent  lh>iu 
the  responsible  opinions  of  the  Law  Officers  given  upon  fitting  occasions. 

1.  In  regard  to  the  Alabama,  the  Law  Officers  of  the  Crown  wrote  to 
Earl  Russell  on  July  29, 1862 : 

We,  therernre,  recommend  that,  without  loss  of  time,  the  vessel  [the  Alabama")  be 
seized  bj  the  proper  authorities;  after  whicli  au  opportuuity  will  be  attbrded  to  tboM 
Interested,  previous  to  condemnation,  to  alter  the  facts,  if  it  may  be,  and  to  show  an  in- 
nocent destination  of  the  ship." 

2.  In  the  case  of  Laird's  rams,  the  IjUW  Officers  of  the  Grown  wrote  to 
Earl  Bussell,  on  October  19,  1863 : 

We  are  of  the  opinion,  with  respect  to  the  first  question  submitted  to  ns,  that  the 
answer  to  parties  who  have  a  right  to  make  the  inqniry  should  be  that  the  seizure  [of 
the  raus]  has  been  madeby  the  ordersof  Her  Hi^esty'sOovemmeutuDder  the  authority 
of  the  provisions  of  the  Foreign  EuHstmont  Act." 

»Am.  App,,  vol.  V,  pp.  iTa-aST' 
'Brit.  App.,  Tol.  i,  p.  3i7. 

>  Ibid.,  vol.  i,  p.  S(K1.  '  Ibid.,  vol.  iii,  p.  30. 

'  Ibid.,  p.  89 :  ibid.,  vol,  v,  p.  55.  •  Ibid.,  vol.  i,  p.  657. 

*Ibid.,  vol.  it,  p.  3A4,  ci.  wg.      '■>  Debate  in  Parliament,  Not«B,  App.  to  this  Argameut. 

"  Brit.  ApPt  voL  i,  p.  200.  "  Ibid.,  p.  4(». 
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3.  In  the  Hoose  of  Oommoos,  on  Febroary  23, 186^  the  Solicitor  Geu- 
eial,  apeakiDg  of  the  seizure  of  the  nvms  and  defeuiliug  the  actiou  of 
the  OoverDmeut,  said :  "  We  have  dotie  that  which  we  should  expect 
others  to  do  for  as,  and  no  more."' 

In  the  same  debate  the  Attoruey  Greaeral,  Sir  Boundell  Palmer,  said  : 

Tbe  honorable  gentleman  aslu  what  riglil  the  Ouvernmeat  hod  to  datain  the  ships. 

[Mr.Seyuioar  Fitzgerald :"  Hear,  hear."]   The hoiiontble  geattHinau cries,  "  Hear;"  but 

I  do  not  hesitate  to  say  boldly,  and  in  the  fuce  of  the  coantry,  that  Ibo  GDveromeut, 

ou  their  own  responsibility,  det-ained  them.* 

He,  Sir  RouDdell  Palmer,  said  further : 

la  B  criminal  ease  we  know  that  it  iH  an  ordinary  cunree  to  go  bpfnrD  n  magistrate, 
and  sonie  inrorrnation  is  taken  of  a  most  imperfect  character  to  justify  the  aocused'H 
eommiltBl  to  prison  for  trial,  the  prisoner  being  remanded  from  time  to  time.  And  that 
ooutw  cannot  be  adopted  in  cases  of  leizins  of  vesaels  of  this  descriptiua.  The  law 
gives  no  means  for  that ;  and  therefore  it  is  tbat  tbe  Ooverument  on  tbnir  own  reapoii- 
sibill^  mnst  act,  and  have  acted,  in  determining  that  what  bad  taken  place  with 
regsnl  to  the  Alabama  shonld  not  take  plana  with  respect  to  these  ships.' 

4.  In  the  House  of  Commons,  on  the  28th  of  April,  18&1,  the  Attorney 
Genera],  Sir  Boundell  Palmer,  defending  the  action  of  the  Government 
in  regard  to  the  Tascaloosa,  as  expressed  in  the  dispatch  of  the  Dnke  of 
yewcastle,  before  quoted,  said  : 

Can  it  be  said  that  a  neutral  sovereign  ha«  not  a  right  to  make  orders  for  the  preser- 
Tationof  bis  own  neutrality,  or  that  any. foreign  power  whatever  violating  these  orders. 

£roridedit  bedone  willfully  or fiaadulentiy,  isprDtect«d  toanyeitent  by  international 
kw  witbin  the  neutral  territory,  or  haa  any  right  to  complain  on  the  ground  of  inter- 
national law  of  any  means  wbich  the  neutral  sovereigo  may  see  tit  to  adopt  for  the 
•Mtrtion  of  his  territorial  rights  T  By  the  mere  fact  of  commg  into  neutral  territory 
in  spite  of  the  prohibition,  a  foreign  power  places  itaelf  in  tbe  position  of  an  outlaw 
against  the  riebts  of  nations ;  anu  it  is  a  mere  qneetion  of  practical  discretion,  ^ndg- 
nieut,  and  moderation,  what  is  the  proper  way  of  vindicating  the  offended  diguity  of 
the  neutral  sovereign.* 

5.  On  tbe  20tli  of  Angast,  1864,  the  Attorney  and  Solicitor  General, 
writing  particularly  of  the  proposed  executive  order  before  referred  to, 
in  re^rd  to  the  sale  of  belligerent  war  vessels  in  the  ports  of  Great 
Britain,  ased  these  words : 

The  enforcement  of  snch  orders  and  directtone,  oonccrning  as  they  do  ships  wbich, 
on  their  i^ntrance  into  any  port  of  Her  M^esty.will  havs  the  characterof  pnblic  ships 
of  war  of  a  foreign  Power,  and  will  not  yet  have  become  the  property  of  any  of  Her 
Majesty's  Bu  bjects,  does  not  belong  t4>  the  municipal  law  of  this  country,  but  to  the 
same  branch  uf  the  Royal  Prerogative,  by  virtne  of  which  Her  Mc^esty  ban  the  power 
of  making  peace  and  war  and  generally  of  conducting  and  controlling  the  external 
relations  of  this  country  with  foreign  Oovemmenta.' 

6.  On  the  2lst  of  April,  1866,  the  Law  Officers  of  the  Orown  thus 
wrote  to  Earl  Bussel,  in  reply  to  a  request  for  instructions  to  Goveraor 
Darling : 

With  respect  to  his  Excellency's  request  that  be  may  receive  instructions  as  to  the 
propriety  of  exeeuting  any  warrant  under  the  Foreign  Enlistment  act  on  board  a  Con- 
federate  (pubiic)  ship  of  war,  we  are  of  opinion  that,  in  a  case  of  strong  suspicion,  he 
ought  tn  request  the  permission  of  the  commander  of  the  ship  to  eiecnW  the  warrant ; 
and  that,  if  this  request  be  refused,  lie  ought  not  to  attempt  to  enforce  the  execution ; 
bat  that,  in  this  case,  tbe  commander  should  be  desired  to  leave  the  port  as  speedily  as 
possible,  and  shonld  be  informed  that  he  will  not  be  re-admitted  into  it." 

V.  That  the  faculties  for  this  preventive  service  are  inseparable  fh)m 
the  Elxecntive  power  of  every  Government,  in  the  conduct  of    p„™„i„  „,„ 
its  foreign  relations,  is  proved  by  the  concurrent  evidence  idSTf""*.!™!'!: 
fornisb^  in  the  proofs  laid  before  the  Arbitrators,  respect-  """- 
ing  the  means  possessed  by  the  principal  nation  s  of  Enrope,  and  by  the 

'  AtD.  App.,  vol,  T,  p.  496.  *  Ibid.,  p.  570. 

*Ibid.,p.477.  "Brit.  App.,  vol.  i,  p.  465. 

*km.  App.,  vol.  T,  p.  470.  «IhUl.,  ^^ 
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United  Stftt«3  and  Brazil  as  well,  for  the  falSllment  of  tbe  international 
duties  of  neatrality.  The  full  power  was  exercised  by  the  admiaistra- 
tion  of  President  Washington  before  any  such  authority  was  imparted 
by  Congress,  and  the  later  explicit  communication  of  such  authority  by 
the  legislation  of  the  United  States  rested  upon  the  propriety  of  corrob- 
orating Executive  power  under  a  QoverDment  without  any  personal  pre- 
rogative in  its  Execntive  head.  This  distiuction  was  well  understood  in 
the  British  Parliament,  and  is  insisted  npou  in  thedebate  upou  the  For- 
eign Enlistment  Bill  of  1819,  set  forth  in  Note  B  of  the  Appendix  to  this 
Argument.  It  was  to  this  consideration  that  tbe  prerentive  vigor  which 
constitutes  so  important  a  difference  between  the  statutes  of  the  United 
States  and  Great  Britain  owes  its  origin. 

VI.  The  limited  territory  of  Great  Britain,  ita  complete  system  of 
F  dUi  d..,.  magistracy,  its  extensive  and  ramified  organization  of  com- 
uw°orii«  Hiu^  mercial  and  port  regulations,  for  the  inspection  and  control 
iL  f'°(^™['e"  of  its  immense  customs  revenue,  shipping,  and  navigation, 
"""""""■  its  network  ofrailroadsand telegraphs,  which broui^htevery 
part  of  its  narrow  territory  under  the  eye  and  hand  of  the  central  admin- 
istration, gave  to  the  Government  the  instant  and  universal  means  of 
executing  its  purposes  of  international  duty,  without  chance  of  miscar- 
riage or  need  of  delay. 

Yll.  The  omnipotence  of  Parliament,  the  great  principle  of  the 
omiiKinn  o  f  British  coustitution,  was  always  at  the  service  of  the  Govcm- 
ruu.i«Q<.  ment,  to  supply,  extend,  or  confirm  its  authority  in  the  mat- 

er of  international  duty,  and  the  means  and  agencies  of  its  prompt, 
vigilant,  and  adequate  exercise.  Parliament  was  in  session  at  the  time 
of  the  Queen's  Proclamation,  and  took  notice,  at  tbe  moment,  of  the 
effects  it  had  produced  in  the  law  of  piracy  as  applicable  to  the  mari- 
time violence  it  would  induce,  as  well  as  of  the  probable  maritime 
instruments  that  the  Itebel  interests  would  press  into  their  service. 
Parliament  was  in  session,  also,  when  the  Florida  and  Alabama  were  in 
course  of  construction,  when  the  Government  was  deliberating  upon 
their  detention,  and  when  they  actually  escaped  unimpeded.  Tbe  alac- 
rity with  which  Parliament  could  respond  with  immediate  and  efl^tive 
legislation  at  the  call  of  the  Government,  and  upon  the  occasion  of 
opening  tear  calling  into  exercise  the  fulfillment  by  Great  Britain  of  its  in- 
ternational duty  of  neutrality,  is  clearly  shown  by  the  debate  and  action 
of  Parliamen  t  in  the  passage  of  the  new  foreign-enlistment  act  of  1870. 
We  refer  again  to  Note  B  of  the  Appendix  to  this  Argument. 

Upon  the  whole,  then,  it  is  not  tobegainsaid  that  the  Government  of 
Great  Britain  had  at  its  command  every  means  in  their  nature  and  in 
their  energy  and  scope  that  any  Power  needs  or  possesses  for  the  Ifiilfill- 
ment  of  the  obligations  assigned  to  it  within  the  premises  of  this  Arbi- 
trali  on,  by  the  ^&eaty  of  Washington  or  the  law  of  nations. 


THE  DUTY  OF  GREAT  BRITAIN  IN  ITS  TREATMENT  OP  THE  OPFENDDfO 
VESSELS  AFTER  THEIR  FIRST  ILLEGAL  OUTFIT  AND  ESCAPE  FROM 
BRITISH  PORTS. 

I.  This  subject,  discussed  at  some  length  in  the  British  Case  and 
Counter  Case,  may  be  disposed  of  by  a  few  elementary  propositions : 

(a)  It  is  undoubtedly  consonant  with  principle  and  usage,  that  a  pub- 
lic-armed vessel  of  a  sovereign  power  should  l>e  accorded 
•i^w^'iltr  ^  certain  privileges  In  the  ports  and  waters  of  other  national 
V.f  u^a^t<.t  jnrisdictions  notaccorded  to  private  vessels.  The  substance 
'''"™'""'         of  these  privileges  is  a  limited  concession  of  the  character 
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01  contmned  territoriality  of  the  3tate  to  which  they  belong,  and  a  con- 
sequent exemption  from  the  juriadiction  of  the  courts  and  process  of  the 
natioD  whose  ports  or  waters  they  visit.  Bat  the  same  reason  which 
gires  aapport  to  this  immuuity  throws  tfaem  under  the  immediate  polit- 
ical treatnieot  of  the  hospitable  State,  as  repi-eseiited  by  its  Esecntive 
head,  in  the  conduct  of  this  interuati9ual,if  subordinate,  relatiou.  How, 
under  the  circumstances  of  each  case  calling  for  Executive  action,  the 
vessels  are  to  be  dealt  with  is  determined,  in  the  first  instance,  by  the 
Government  having  occasion  toexhibitthetreatment.  For  its  decision, 
and  the  execation  of  it,  it  is  respousible,  politically  and  internationally, 
and  not  otherwise,  to  the  sovereign  whose  public  ships  have  been  so 
dealt  with.  That,  ordinarily,  the  offense  calling  for  remonstrance  or 
intervention  woald  not  be  made  the  subject  of  immediate  and  forcible 
correction,  applied  to  the  vessel  itself,  but  would  be  broaght  to  the  at- 
tention of  i^  Bovei'eign  for  correction  or  punishment  and  apology,  or 
other  amends,  may  be  assumed.  But  all  this  is  at  the  discretion  of  tbe 
power  having  occasion  to  exert,  control,  seek  redress,  or  exhibit  resent- 
ment. The  Vagrancy  or  urgency  of  the  case  may  dictate  another  coarse, 
to  be  justified  to  the  sovereign  affected  upon  such  considerations. 

(fc)  When,  however,  the  anomalous  vessels  of  a  belligerent  not  recog- 
nized as  a  nation  or  as  a  sovereign  claim  a  public  character  „  ,^„,i  „,  ^ 
in  the  port  of  hospitiility,  the  only  possible  concession  of  ^;','^i'™1'i!S 
sach  «haracter  must,  in  subtracting  them  from  judicial  con-  '••'^■^"•"'^•"'■ 
trol,  subject  them  to  immediate  political  regulation  applied  to  tlie  vessel* 
themselves.  There  is  behind  them  no  sovereign  to  be  dealt  with,  diplo- 
matically or  by  force.  7^  vessels  themselves  present  and  represent  at 
once  whatever  theoretical  public  relation  exists  or  has  been  accepted. 
To  hold  otherwise  would  make  the  vessels  wholly  lawless  and  predomi- 
nant over  tbe  complaisant  sovereign,  helplessly  submissive  to  the  mani- 
fold irresponsibilities  the  quasi  public  vessels  assume  to  themselves. 

(c)  The  necessary  consequence  is  that  when  the  offending  vessels  of 
tbe  non-sovereign  belligerent  have  taken  the  seas  only  by  n^  „,,  „„^, 
defrauding  or  forcing  the  neutrality  of  the  nation  whose  hos-  ™i';"'.„"ri^iuli; 
pitality  they  now  seek,  such  nation  has  the  right,  and,  as  ',J;,.^S.2  iK 
toward  the  injured  nation  demanding  its  action  upon  the  ™"'i"'~»'™- 
offending  vessels,  is  under  the  obligation,  to  execute  its  coersive,  its  re- 
pressive, its  punitive  control  over  tbe  vessels  themselves.  It  cannot 
excuse  itself  to  the  injured  nation  for  omission  or  neglect  so  to  do  by 
exhibiting  its  resentment  against,  or  extorting  redress  from,  any  respon- 
sible sovereign  behind  the  vessels;  nor  can  it  resort  to  such  sovereign 
for  indemnity  against  its  own  exposure  to  reprisals  or  hostilities,  by  the 
iiUured  nation,  or  for  the  cost  of  averting  them. 

II.  Upon  these  plain  principles,  it  was  the  clear  dnty  of  G  reat  Britain, 
in  obedience  to  the  international  obligations  insisted  upon  c.^,,  b„,iii 
by  the  Treaty,  and  the  supporting  principles  of  the  law  of  ".:*'J,^'°^\£ 
nations  invoked  by  its  requirement,  to  arrest  these  offending  "" 
vessels  as  they  fell  under  its  power,  to  prescribe  them  from  all  hospi- 
tality or  asylum,  and  thus  to  cut  short  and  redress  the  injuiy  against 
tbe  Qnited  States  which  it  had,  for  want  of  "due  diligence"  in  fulfilling 
its  duty  of  neutrality,  been  involved  in.  The  poicer,  fnll  and  free,  to 
take  this  course  is  admitted  by  the  British  Government  in  its  Case  and 
Counter  Case.  Whatever  motives  governed  Great  Britain  in  refusing  to 
exercise  this  power,  snch  refusal,  as  toward  the  United  States,  is  withont 
justification,  and  for  the  continued  injuries  inflicted  by  the  offending 
vessels  Great  Britain  is  responsible,  and  must  make  indemuity. 


154  ABOUUENT  OF  THE   UNITED  STATES. 

DUE  DILIGENCE  AS  REQUIRED  BY  THE  THREE  RULES  OF  THE  TREATY 
AND  THE  PRINCIPLES  OF  INTERNATIONAL  LAW  NOT  INCONSISTENT 
THEREWITH. 

L  The  sabject  of  "  due  diligence,"  botb  ia  its  natare  and  its  measare, 
as  an  obligatory  duty  of  G-reat  Britain  nnder  the  Tbree  Bales 
"  ""^  of  the  Treaty,i8  much  considered,  upon  principle  and  author- 
ities, in  the  Citse  of  the  Uaited  States,  and  is  commented  upon,  with 
some  fullness,  in  the  British  Case  and  Counter  Case.  TTeither  a  very 
t«cbnica]  nor  a  merely  philosophical  criticism  of  this  definite  and  prac- 
tical phrase,  adopted  by  the  High  Contraiiting  Parties  and  readily  esti- 
mable by  the  Tribunal,  can  be  of  much  service  in  this  Argument.  Some 
propositions  and  illustrations  may  aid  the  Arbitrators  in  applying  tbe 
obligation  thus  described  to  the  facts  and  circumstances  nuder  which 
its  fulfillment  or  failure  therein  is  to  be  decided  by  their  award. 

II,  The  foundation  of  the  obligation  of  Great  Britain  to  use  "  due  dil- 
.  igence  to  prevent "  certain  acts  and  occurrences  within  its  ja- 

iiir  Htrn  ir.,ini  rlsdiction, as  mentioned  in  the  Three  Kules,is  that  those  acts 
3"^'!^°'p  and  occurrences  within  its  jurisdiction  are  offenses  against 
JUinmTio  pi^l"  international  law,  and,  beinginjuriousto  the  United  States, 
"'™  furnish  just  occasion  for  resentment  on  their  part,  and  for 

reparation  and  indemnity  by  Great  Britain,  vnless  these  offensive  acts 
and  occurrences  shall  be  affirmatively  shown  to  have  proceeded  from 
conduct  and  causes  for  vrhicb  the  Government  of  Great  Britain  is  not 
responsible.  Bnt,  by  the  law  of  nations,  the  state  is  responsible  for  all 
offenses  against  international  law  arising  within  its  jurisdiction,  by 
which  a  foreign  State  suffers  injury,  unless  the  former  can  clear  itself 
of  responsibility  by  demonstrating  its  freedom  from  fanlt  in  the  prem- 
ises. 

Tbe  High  Contracting  Parties,  mindful  as  well  of  this  principal  propo- 
sition of  responsibility  of  a  State  as  of  this  just  limitation  ni>on  it,  have 
assigned  as  the  true  criteriou  by  which  this  responsibility  is  to  be 
judged,  in  any  case  arising  between  nations,  the  exhibition  or  omission 
on  its  part  of  "  due  diligence  to  prevent "  the  offenses  which,  of  them- 
selves, import  such  resitonsibility.  The  offenses  and  the  Injuries  re- 
main, but  the  responsibility  of  the  one  nation  and  the  resentment  of 
the  other  therefor  are  averted  by  exculpation  of  the  State  at  whose 
charge  the  offenses  lie,  upon  adequate  proofs  to  maintain  its  defense. 

The  nature  of  the  presumptive  relation  which  the  State  bears  to  the 
offenses  and  injuries  imputed  and  proved,  necessarily  throws  upon  it 
the  burden  of  the  exculpatory  proof  demanded,  that  is  to  say,  the  proot 
of  due  diligence  on  its  part  to  prevent  the  offenses  which,  in  fact,  and 
in  spite  of  its  efforts,  have  been  committed  within  its  jurisdiction,  and 
have  wrought  the  injuries  complained  of. 

III.  It  is  incumbeut,  then,  upon  Great  Britain  to  satisfy  the  Tribunal 
that  it  used  "due  diligence  to  prevent"  what  actually  took  place,  and 
for  which,  in  the  absence  of  such  "due  diligence  to  prevent,"  the  Tri- 
bunal will  adjudge  it  responsible.  Tbe  nature  of  "  diligence,"  and  the 
measure  of  it  exacted  by  the  qualifying  epithet  "  due,''  may  now  be  con- 


(a)  The  English  word  diligence  in  common  usage,  and  in  the  text  of 
DiiwH  nc.1  •  the  treaty  alike,  adheres  very  closely  to  the  Latin  original, 
ucbn^  -Mi  diligentia.  It  imports,  as  its  derivation  from  diligo  (to  love, 
or  to  choose  earnestly)  requires,  enlistment  of  zealous  purpose  toward 
the  otyect  in  view,  and  activity,  energy,  and  even  vehemence,  in  its  at- 
taiomentr.  It  has  been  adopted  both  in  the  civil  law  and  in  the  com- 
mon law  of  Bngland,  from  common  speech,  and  for  this  virtue  in  its 
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vnlgar  meaning,  which  can  give  practical  force  and  value  to  the  legal 
dnty  it  is  naed  to  animate  and  inspire.  So  far,  then,  from  the  word 
bearing  a  technical  or  learned  sense,  in  itH  legal  application  either  to 
private  or  national  obligations,  the  converse  is  strictly  true.  A  defini- 
tion from  approved  antborities  of  the  English  language,  common  to  the 
hiKh  contracting  parties,  is  the  best  resort  for  ascertaining  the  sense 
intended  in  the  text  of  the  treaty.  WebsMr  defines  "  diligence"  as  fol- 
latrs:  " Steady  application  in  business  of  any  kind;  constant  effort  to 
accomplish  what  is  undertaken  ;  exertion  of  body  or  mind,  without  un- 
necessary delay  or  sloth ;  due  attention ;  industry ;  a^idnity."  He 
gives  also  this  illustrative  definition :  "  JMligence  is  the  philosopher's 
stone  that  turns  everything  to  gold;"  and  cites,  as  the  example  of  its 
use,  this  verse  from  the  English  Scriptures :  "  Brethren,  give  diHgeTue 
to  make  your  catling  and  election  sure." 

We  confidently  submit  that  do  appreciation  of  the  seose  of  this  car- 
dinal jthrase  of  the  Treaty  is  at  all  competent  or  adequate  which  does 
not  give  full  weight  to  the  ideas  of  enlisted  zeal,  steady  application, 
constant  effort,  exertion  of  all  the  appropriate  f^nlties,  and  without 
weariness  or  delay,  attention,  indnstry,  and  assiduity. 

(6)  The  qualifying  epithet  "  due"  is  both  highly  significant  and  emi- 
nently practical.  It  requires  the  "diligence,"  in  nature  .d„."  impi,.. 
and  measure,  that  is  seasonable,  appropriate,  and  adequate  "^^t^^  .i'j 
to  the  exigencies  which  call  for  its  exercise.  It  is  to  be,  in  '*""'*°~- 
method,  in  duration  and  in  force,  the  diligence  that  is  suitable  to,  or 
demandable  by,  the  end  to  be  accomplished,  the  antecedent  obligations, 
the  interests  to  be  secured,  the  dangers  to  be  avoided,  the  disasters  to 
be  averted,  the  rights  that  call  for  its  exercise.'  "  Prtettat  exaetam  di- 
ligentiam,"  a  phrase  of  the  civil  law,  is  a  just  description  of  the  under- 
taking "  to  use  due  diligence."  Those  who  incur  this  obligation  to  pre- 
vent an  injury  are  excused  from  responsibility,  if  they  fail  only  by  de- 
&i;ieQcy  of  power.  "  Ceuz  qui,  pouvant  emp^cher  un  dommnge  que 
quelque  devoir  les  engageait  de  pr^venir,  y  anront  manqu6,  pourront 
en  t-tre  tonus  suivant  les  circonstauces."* 

(c)  The  British  Case  and  Counter  Case  attempt  to  measnie  "  due  dil- 
igence" in  the  performance  of  thisintemationaldnty  to  the  „u„,„„„Brii 
United  States  iu  the  premises  of  this  Arbitration  by  the  m.  ii.ai.™  =1 JU 
degree  of  diligence  which  a  nation  is  iu  the  habit  of  em-  "'°' 
ploying  in  the  conduct  of  its  own  affairs.  It  is  objectiou  enough  to  this 
test  that  it  resorto  to  a  standard  which  is  in  itself  uncertain  and  ducto- 
atiug,  and  which,  after  all,  must  find  its  measure  in  the  same  judgment 
whiGb  is  to  pass  upon  the  original  inquiry,  and  to  which  it  may  better 
be  at  once  and  directly  applied.  It  is  quite  obvious,  too,  that  this  re- 
sort can  Ibmish  no  standard,  unless  the  domestic  "  affairs"  referred  to 
be  of  the  same  nature,  magnitude,  and  urgency  as  the  foreign  obliga- 
tions with  which  they  are  thus  to  be  compared.  Probably,  the  United 
States  might  be  well  satisfied  with  the  vigilance  and  activity,  and  scope 
and  energy  of  means,  that  Great  Britain  would  have  exhibited  to  pre- 
vent the  outfit  and  escape  from  port  of  the  Alabama  and  her  consorts, 
had  her  own  commerce  beeu  threatened  by  the  hostilities  they  were 
about  to  perpetrate,  and  her  own  ships  been  destined  to  destruction  by 
tbe  fires  they  were  to  light.  But  this  is  not  the  standard  which  the 
Arbitrators  are  invited  to  assume  by  this  reasoning  of  the  British  Case 
and  Counter  Case.     They  are  expected  to  measure  the  due  diligence 
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which  Great  Britain  was  to  nse,  aaderthe  reqairements  of  the  Treaty, 
to  prevent  the  de»trQction  of  the  commerce  and  maritime  property  of 
the  United  Statett  by  the  ordinary  system  of  detection  of  frauda  apoa 
the  customs.  Even  this  comparison  would  not  excalpate,  bat  would 
absolutely  condemn,  the  conduct  of  Great  Britain  in  tho  premises ;  but 
the  standard  is  a  fallacious  application  of  the  proposed  measure  of  dili- 
geoce,  and  the  measure  itself,  as  we  have  seen,  is  wholly  valueless. 

III.  The  maxims  and  authorities  of  the  law  of  "  due  diligence "  in 

J,,  ^  „,  the  determination  of  private  rights  and  redress  of  private 
iTBrS^noi!!^-  injuries  may  not  very  often  present  sufficiently  near  anat- 
cunuru.  ogies,  in  the  circumstances  to  which  they   are  applied,  to 

the  matter  here  under  judgment,  to  greatly  aid  the  deliberations  of  the 
Tribunal.  There  is,  however,  one  head  of  the  law  of  private  iujuries, 
familiar  to  the  jurisprudence  of  these  two  great  maritime  powers,  which 
may  furnish  valuable  practical  illustrations  of  judicial  reason  which  they 
both  respect,  and  whose  pertinency  to  certain  considerations  proper  to 
be  entertained  by  the  Arbitrators  cannot  be  disputed.  We  refer  to  the 
law  of  responsibility  and  redress  for  collimonx  at  sea. 

In  the  first  place,  this  subject  of  marine  collisions  is  regarded  by 
scientific  writers  on  the  law  of  diligence  as  falling  within  the  rules 
which  govern  liability  for  ordinary  negligmce,  the  position  in  which  the 
contentions  of  the  British  Case  and  Counter  Case  seek  to  place  in- 
ternational responsibility  of  Great  Britain  to  the  United  States. 

In  the  second  place,  the  controversy  between  the  parties  iu  these 
cases  is  admitted  to  exclude  the  notion  of  intent  or  willful  purpose  iu 
the  injury,  an  element  so  strongly  insisted  upon  in  defending  Great 
Britain  here  against  the  faults  laid  to  her  charge  by  the  United  States. 

In  the  third  place,  the  circumstances  of  difficulty,  danger,  obscurity, 
uncontrollable  and  luidiscoverable  influences,  and  all  possible  oppor- 
tunities of  innocent  error  or  ignorance,  form  the  staple  elements  of  the 
litigation  of  marine  collisions,  as  they  are  nrged,with  ingenuity  aud  per- 
sistency, in  defense  before  this  Tribunal  against  the  responsibility  of 
Great  Britain  for  the  disiisters  caused  to  the  United  States  by  the 
means  and  agencies  here  under  review. 

And,  lastly,  the  eminent  judges  who  have  laid  down  the  law  for  these 
great  maritime  Nations,  in  almost  complete  concurrence,  in  this  depart- 
ment of  jurisprudence,  have  not  failed  to  distinguish  between /auU  and 
accident,  iu  a  comprehensive  and  circumspect  survey  of  the  whole  scene 
and  8(;opeof  the  occurrences,  from  the  moment  thatthe  duty  arose  until 
the  catastrophe,  and  through  all  the  stages  of  forecast,  precaution,  provis- 
ion, and  preparation,  which  should  precede,  and  of  zeal,  activity,  prompt- 
itude, and  competency,  which  should  attend,  the  immetliate  danger.  We 
cite  a  few  cases,  not  dependent  upon  a  knowledge  of  their  special  facts 
for  the  value  of  the  practical  wisdom  they  inculcate,  and  taken,  with  a 
single  exception, from  British  decisions: 

In  law,  iDdvitAliIe  accident  is  tliat  which  a  party  charged  with  an  offense  oonld  not 
possibly  prevent  by  the  exercise  of  ordiuory  onre,  caution,  and  niaritime  skill.  It  it 
not  enough  to  show  that  the  accident  conid  not  be  prevented  by  the  party  at  the  veiy 
moment  il  occurred,  but  the  question  is.  could  previous  measures  havo  beua  adopMd 
to  render  the  occurrence  of  it  less  probable  T  (The  VirKit,  T  Jur.,  1174;  3W.  Bob., 
S05:  Notes  of  Cases, 499;  The  Juliet  Erskiiie,  6  Notes  orCases,Ki3;  The  Meilona,  3 
W.  Rob.,  13 ;  11  Jur..  783 ;  5  Not«s  of  Casss,  450 ;  The  Dora,  5  (Irish)  Jur.,  {N.  8.,)  384.) ' 

In  ord«r  to  establisb  a  case  of  inevitable  accident,  he  who  alleges  it  must  prove  that 
what  occurred  was  entirely  the  result  of  some  vi*  nu^r,  and  that  he  had  neither  con- 
tribnted  to  it  by  any  previous  act  or  omission,  nor,  when  exposed  to  the  influence  of 
the  force,  had  been  wautiuir  in  any  effort  to  counteract  it.     (The  Despatch,  3  L.  J.,  (N. 

6.)aao.)' ■ 

'  Pritcbard'B  Adm.  Dig.,  2d  ed.,  vol.  i,  p.  133.  >lbld.,  p.  134. 
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It  1r  nDt  K  rti  nu^far  which  exooBae  a  maater,  that  his  vesMl  hod  caused  damagee  to 
another  in  a  tempest  of  wind,  when  ho  had  warning  and  sufBcienC  opportunity  to  pro- 
tect her  from  rhat  hazard.     (The  Lotty,  Olcott,  Adm.,  329.) ' 

It  is  no  excuau  to  arffe  that  from  the  inteusity  i>f  the  darkness  no  vigilance,  however 
great,  conld  have  euabled  the  vessel  doing  the  damage  to  have  descried  the  other  vet- 
ael  ia  time  to  avoid  the  colhaiou,  In  proportion  to  the  greatness  of  the  iiecessitr,  the 
greater  uusht  to  have  i>een  the  care  and  vigilauco  employed.  (The  Mellono,  II  Jur., 
783 ;  :t  W.  Riib,,  13 ;  5  Kot«8  of  Cases,  450. ) ' 

U  is  necessary  that  the  measures  talcen  to  avoid  a  collision  shonld  not  only  be 
right,  bnt  that  they  should  be  taken  in  time.  (The  Trident,  1  Bpink's  Ecol.  and  Adm. 
Rep..  22i.) ' 

If  c  iron  instances  arise  evidently  and  clearly  reqniring  prudential  meosnres,  and 
those  measures  are  not  taken,  and  the  natural  resiil'.  of  such  omission  is  accident,  the 
conrt  would  he  inclined  to  hold  the  party  liable,  even  if  such  result  were  only  possi- 
ble.   (Theltincraot,  3W.  Bob..  240;  6  Jut.,  131 ;  3  Notesof  Cases,  &,}• 

The  want  of  an  adequate  look-out  at  the  time  on  board  a  vessel  at  sea  is  a  culpable 
neglect  ou  her  pan,  which  will,  prima  facie,  render  her  responsible  for  ii^nriea  re- 
ceived from  her.  (The  Emily,  Otcott,  Adm.,  132  ;  I  Blatch.  Ct.  Ct.,  23G;  The  Indiana, 
1  Abb.,  Adm.,  3.10.) ' 

To  constitute  a  good  look-out  there  must  be  a  sufficient  nnmlter  of  persons  stationed 
fbr  the  purpose,  who  musi^  know  and  be  able  to  discharge  that  duly.  The  George,  9 
Jar.,  b70;  4  Notea  of  Cases,  161.  ■ 

IV.  In  Hssigiiiog  a  Just  force  to  the  "  dne  diligeace,"  npon  the  prea- 
ence  of  wbich,  Id  the  failure  of  Great  Britaiu  actually  to  ^  ^^  .^^ 
preveDt  the  iiijories  complained  of,  its  exculpation  by  the  doind^l'rxtn^ 
tribtinal  is  to  turo,  we  have  bad  do  occasion  to  insist  upon  ""'™"'"' 
any  severity  or  weight  of  obligation  too  burdensome  for  the  relation  of 
nentrality  to  endnre.  On  the  contrary,  both  the  sentimenta  and  the 
interests  of  the  United  States,  their  history  and  their  future,  have 
made,  aud  will  make,  them  the  principal  advocates  and  defeuders  of  the 
rightu  of  uentrals  before  all  the  world.  In  pleading  before  this  Tribunal 
for  indemnity  at  the  hands  of  Great  Britain  for  the  vast  injuries  which 
its  Qon-fulflUmetit  of  neutral  dutiea  has  caused,  the  United  States  desire 
DO  rule  or  measure  of  such  duties  to  be  assumed  or  applied  by  this  tri- 
bunal that  its  eulightened  and  deliberate  judgment  would  not  assign  as 
suitable  to  govern  the  conduct  of  each  one  of  the  equal  aud  independent 
Powers  which  are  represented  in  this  Arbitration.  The  ■„,„  d„  „„  „„. 
United  States  do  not  themselves  undertake  to  become  to  ^,!r^rSI!','J^ 
other  nations  guarantora  of  the  action  of  all  persons  within  ""' 

their  jurisdiction,  and  they  assert  no  such  measure  of  responsibility 
againut  Great  Britaiu.  They  lay  no  claim  to  perfection  or  infallibility 
of  administration,  or  security  against  imposition,  misadventure,  miscar- 
riage, OT  misfortune,  nor  would  they  seek  to  charge  Great  Britain,  or 
any  other  nation,  upon  any  such  requirement  or  accountability.  But 
the  United  States  do  maintain  that  the  disposition  and  action  comport- 
ing with  "dne  diligence,"  as  reasonably  interpreted,  are  adequate  to 
prevent,  and  will  prevent,  but  for  extraordinary  obstacles  or  accidents,' 
violations,  by  a  powerful  State,  of  its  duties  to  other  nations  j  that 
when  such  prevention  fails,  the  proof  of  this  disposition  and  action 
toward  prevention,  and  of  the  obstacles  and  accidents  that  thwarted 
the  pnrpose  and  the  effort,  are  demandable  by  the  aggrieved  nation, 
and  that  npon  that  proof  thejndgmentof  exculpation  or  inculpation  is 
to  proceed. 

V.  In  conclusion,  we  conceive  that  the  Arbitrators  are  unquestionably 
the  rightfal  judges  of  what  constitutes  "  due  diligeuce,"  in  n,Art.it,.<«.tii. 
the  sense  of  the  Treaty,  and  that  this  secures  not  only  to  the  '.°t!^^'^  Tl- 
Gontending  parties,  but  to  the  rights,  duties,  and  interests  ""^ 

■Pritchard's  Adm.  Dig.,  2d  ed.,  vol.  i,  p.  134,  note.  *lbld.,  p.  141. 

*  Ibid.,  p.  135.  *  Ibid.,  p.  134,  note. 

*  Ibid.,  p.  140.  •  Ibid.,  p.  143. 
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cared  for  by  tbe  law  of  nntioDS,  a  reasooable,  a  practical,  and  a  perma- 
oeot  rale  and  meaaore  of  obligation,  jnst  in  its  jadgmeDC  of  tbe  past, 
and  wise  aad  beoeflcent  in  ite  inflaenue  oa  the  future.  We  concnr  Id 
tbe  final  coaeideratiooB  of  the  British  Couoter  Case  ootbuj  snbject  of  due 
dJIigeace,  in  leaving  "the  Arbitrators  tojadge  of  tbe  fact«  presented  to 
them  by  the  light  of  reason  and  jnstice,  aided  by  that  knowledge  of  the 
geiiera]  powers  and  daties  of  administration  which  they  possess  as  per- 
sons long  conversant  with  public  affairs.'" 

'  Brit.  Conntw  CaM,  p.  ISS. 
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XU.-THE  FAILURE  OF  GREAT  BRITAIN  TO  FULFIL  ITS  DUTIES, 
AS  ESTABLISHED  AND  RECOGNIZED  BY  THE  TREATY,  CONSID- 
ERED UPON  THE  FACTS. 


CONSIDBEATIOUa  OF  GENERAL  APPLIC ATION. 

It  is  assamed  io  the  British  Case,  and  argned  in  addition  in  the  Goon- 
ter  Case,  that  the  only  vessels  which  fall  within  the  descrip-  .  ^  ^^^^  ^ 
tioDof  the  first  Article  of  the  Treaty  as  "  the  several  vessels  -n.^'^w  ST 
which  have  given  rise  to  the  claims  generically  koown  as  '^'™"'"'°°"- 
tlie  **  Alabama  claims,'  '^  are  the  Florida,  Alabama,  Georgia,  and  Shenan- 
doah. As  to  these  vessels  there  is  no  contention  in  this  respect,  and 
they  and  their  history  and  career  are  included,  indispatably,  within 
the  jurisdiction  conferred  upon  the  Tribunal  by  the  Treaty  ofWasbington, 

The  Case  of  the  United  States  seta  forth  a  list  of  certain  other  vessels, 
which  they  understand  to  be  embraced  within  the  jnrisdiction  of  the 
Tribunal,  and  the  circnmstauces  of  whose  dispatch  and  career  bring 
them  within  the  application  of  the  Bnles  of  the  Treaty,  and  of  the  coa- 
detnuatioQ  of  GreatBritain  by  the  Tribunal  for  failure  to  fhlfiU  the  duties 
in  this  regard  insisted  upon  by  these  Bntes,  and  the  principles  of  Inter- 
national Law  not  inconsistent  therewith.  Of  these,  three,  viz,  the  Clar- 
ence, the  Tacony,  and  the  Archer,  are  described  as  tenders  of  the 
Florida ;  and  one,  the  Tuscaloosa,  as  a  tender  of  the  Alabama.  The 
others,  the  Somter,  the  Nashville,  the  Retribution,  the  Tallahassee,  and 
the  Chickamaoga,  are  independent  vessels.  In  addition  to  the  evidence 
furnished  by  the  history  of  eHch  of  thest*  vessels  in  the  Case  of  the 
TTnited  States,  the  Counter  Case  presents  special  considerations  to  show 
that  all  these  vessels  fall  within  thedescriptionof  the  Treaty  Jurisdiction 
of  the  Tribunal,' 

The  specific  facts  connected  with  these  several  vessels  have  been 
made  the  subject  of  comment  in  previous  pages  of  this  Argument,  and 
they  do  not  need  to  be  further  specially  noted  at  present.  Undoubt- 
edly the  "  considerations  of  fact  of  general  application,"  which  now  oc- 
cupy our  attention,  have  their  most  important  relation  to  the  Florida, 
the  Alabama,  the  Georgia,  and  the  Shenacdoabj  the  principal  agents  ia 
the  injuries  to  the  United  States  vhich  enter  into  the  subject  of  this 
Arbitration,  and  any  special  applicability  to  the  circumstances  of  the 
other  vessels  need  not  at  present  attract  our  attention. 

We  present  now  to  the  notice  of  the  Arbitrators  certain     ^_j^^  ^  ^ 
OESBBAL  FA0T8  which  inculpat*  Great  Britain  forfidlureto  Bni'.™  w  f.isn  m 
fhlfillitsobligations  in  the  premises,  asassigned  by  thoTreaty.     "*"°"' 

I.  The  absolute  omission  by  Great  Britain  to  organize  or  set 
OD  foot  any  scheme  or  system  of  measures,  by  which  n^ninw  i>  <* 
the  Government  should  be  imt  and  kept  in  possession  of  "'"'"  '°f<"""''°°- 
information  concerning  the  efi'orts  and  proceedings  which  the  interests 
of  the  Rebel  belligerents,  and  the  co-operating  zeal  or  cupidity  of  its  own 
subjects  would  and  did  plan  and  carry  out,  in  violation  of  its  neutrality, 

1  Conuter  Case  of  the  United  States,  pp.  3,  4. 
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is  couspicDous  from  the  oatset  to  tlie  cloee  of  tlie  transactioDS  dow 
ander  review.  All  the  observations  in  answer  to  this  charge,  made  iu 
the  contemporary'  correspondence,  or  in  the  British  Case  or  Counter  Case, 
necessarily  admit  its  truth,  and  oppose  the  imputation  of  want  of  "  dne 
diligence  "  on  this  score,  upon  the  simple  ground  that  the  obligatione 
of  the  Government  did  not  require  it,  and  that  it  was  an  unacceptable 
office,  both  to  Government  and  people. 
Closely  connected  with  this  omisaioD  was  the  neglect  to  provide  any 

ji  r,i  ^  ..  systematic  or  general  offiuial  means  of  immediate  action 
of  ,',^™i'«.  ^";  in  the  varions  ports  or  ship-yards  of  the  kingdom,  in  arrest 
"°" '  of  the  preparation  or  dispatch  of  vessels,  threatened  or  prob- 

able, until  a  deliberate  inspection  should  seasonably  determine  whether 
the  hand  of  the  Government  sbonld  be  laid  upon  the  enterprise,  and  ita 
project  broken  up  and  its  projectors  punished.  The  fact  of  this  neglect 
18  indisputable :  but  it  is  denied  that  the  nae  of  "  due  diligence  to  pre- 
vent "  involved  the  obligation  of  any  such  means  of  prevention. 
We  cannot  fail  to  note  the  entire  absence  iVom  the  proofs  presented 

^^  ^,  ^  to  the  Tribunal  of  any  evidence  exhibiting  any  desire  or 
■i«^"'^;:^7i^  effortof  the  British  Government  to  impress  upon  its  staff  of 
"""  officers  or  its  magistracy,  of  whatever  grade,  and  of  general 

or  local  jurisdiction,  by  proclamation,  by  circular  letters,  or  by  special 
instructions,  any  dnty  of  vigilance  to  detect,  of  promptitade  to  declare, 
of  activity  to  discourage,  the  illegal  outfit  or  dispatch  of  vessels  in  vio- 
lation of  international  duty  towards  the  United  States. 
It  is  not  less  apparent  that  Great  Britain  was  without  any  pro'se- 

ii„oi^nci.Ti^i  cuting  officers  to  invite  or  to  act  u|K>n  information  which 
™^i;"!Mp™'d^  might  support  legal  proceedings  to  punish,  and,  by  the  ter- 
•»"  ror  thus  inspired,  to  prevent  the  infractions  of  law  which 

tended  to  the  violation  of  its  international  duty  to  the  United  States. 
It  waa  equally  without  any  system  of  execntive  officers  specially  charged 
with  the  execution  of  process  or  mandates  of  courts  or  magistraten  to 
arrest  the  dispatch  or  escape  of  suspected  or  incriminated  vessels,  and 
experienced  in  the  detective  sagacity  that  could  discover  and  appreciate 
the  evidence  open  to  personal  observation,  if  intrusted  with  this  execo- 
tive  doty. 

It  is  no  answer  to  the  imputation  of  want  of  "  due  diligence  "  in  all 
this,  that  Great  Britain  dispensed  with  prosecating  officers  in  its  main- 
tenance of  public  justice,  and  relied  upon  the  private  interests  of  ag- 
grieved parties  to  prosecute,  at  their  own  charge,  and  by  their  own  law- 
yers, for  crimes  or  ofTenses  against  the  laws.  It  may  be  that  mnrder, 
and  burglary,  and  forgery,  and  frands,  in  Great  Britain,  can  he  thus 
safely  left  to  private  prosecutions,  because  of  the  common  interest 
and  protection  of  the  community  secaring  dne  attention  to  the  public 
justice,  where  all  are  enlisted  to  punish,  and  all  feel  the  need  of  pro- 
tection. But  what  analogy  is  there,  in  this  situation,  to  the  case  of 
international  obligation,  where  a  foreign  nation  is  the  only  sufferer,  and 
interest  and  feeling  in  the  domestic  community  are,  at  the  best,  indiffer- 
ent and  remote  from  the  crime  and  its  consequences  1  The  actual  hos- 
tile disposition  of  the  population  of  the  iWTtn  and  emporiums  of  Great 
Britain  at  the  time  of  these  international  injuries  to  the  United  States 
we  need  not,  for  the  purpose  of  this  suggestion,  insist  upon. 
The  resnlt  of  all  this  was  that  the  Government  of  Great  Britain,  in 

^  ^  ^  ^  ^  the  various  ways  we  have  suggested,  exhibited  none  of  tiie 
»»tt"Jtt,"i.n"i!S  disposition  or  action  which  we  hare  insisted  upon  as  in- 
'^'"°'  duded  in  the  requirement  of  "due  diligence  to  prevent "  tJie 

occurrence  of  the  injuries  to  the  United  States  ftma  the  offeading  ves- 
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sels  of  which  tUey  now  complaia.  Early  advised  and  persistently  re- 
minded by  the  Miniater  of  the  United  States  of  the  system  and  organ- 
ization introduced  within  the  jarisdiction  of  Great  Britain  to  prepare, 
pat  forth,  and  maintain  from  thence  maritime  nar  against  the  United 
States,  the  Government  of  Great  Britain  took  no  steps  to  be  informed 
of,  to  break  np,  or  to  pnniah  this  system^  or  preclude  or  render  difficult, 
ia  advance,  particular  projects  in  aid  of  this  general  purpose.  It  early 
adopted  and  steadily  adhered  to  the  method  (1)  of  regarding  the  whole 
doty  as  a  domestic  one  of  enforcement  of  municipal  law,  and  (2)  of  re- 
dacing  the  function  of  the  Executive  Government  of  England  to  that  of 
a  magistrate  receiving  the  complaints  of  the  United  States,  and,  with 
snch  legal  acnmen  as  it  could  command,  disposing  of  them  upon  tho 
sole  consideration  of  the  completeness  of  the  oSeuse  against  the  muni- 
cipal law,  and  the  competency  and  snfficieiicy  of  the  proof  in  hand  to 
seenre  a  conviction,  should  a  prosecution  be  thought  worth  while. 

This  theory  and  practice  of  Great  Britain,  rejecting  the  international 
dnty  and,  necessarily,  omittiuganyspoutKueous,  strenuous,  -n>ei<iaor»> .... 
and  organized  movements,  as  a  Government,  towards  or  in  j;;™^","!;'  ^."^ 
the  discharge  of  such  duty,  were  in  themselves  wholly  in-  '^"^'-"""'^ 
consistent  with,  aud  contrary  to  "  due  diligence  to  prevent "  the  injuries 
to  the  United  States,  for  which  redress  is  now  asked  through  the  judg- 
ment of  the  Tribunal. 

The  proposition  covers  the  case  of  vessels  which,  in  the  absence  of 
these  necessary  means  for  inspection  and  scrutiny,  escaped  1^,  rti,„i„,  „, 
the  ei^ecial  notice  of  the  Government.  That  they  were  not  °'„1U°o'f ';/;*; 
complained  of,  or  discovered  by  the  Minister  of  the  United  lnJt"n'5ld»JMi; 
States,  does  not  relieve  Great  Britain  from  its  duty  of  "due  '■<""•"■"•'■'■ 
diligence"  to  discover  them,  and  to  prevent  theirescape.  The  duty  would 
have  existed,  if  misfortune  had  deprived  the  United  States  of  such  a 
representative,  or  if  broken  diplomatic  relations  liad  removed  him  from 
the  Kingdom,  The  proposition  covers  the  cases  of  the  Florida  and  the 
Alabama,  were  their  more  immediate  features  less  obvious,  and  Great 
Britain's  failure  in  duty  only  general.  The  proposition  covers  the  cases 
of  the  Georgia  and  the  Shenandoah,  which  escaped  without  attracting 
the  notice  of  the  British  government,  for  the  very  best  reason  in  the 
world,  that  it  had  taken  no  means  to  observe,  to  detect,  or  prevent  their 
departure. 

The  Arbitrators  will  observe  tho  wide  difTerence  from  these  views  and 
condact  of  Great  Britain  in  the  estimate  which  the  United  States  have  pat 
upon  their  duty  in  these  respects,  of  spontaneous,  organized,  and  per- 
manent vigilance  and  activity,  and  in  the  methods  and  efficacy  of  its 
performance.  On  all  the  occusions  uppn  which  this  duty  has  been  called 
into  exercise,  the  Government  of  the  United  States  has  enjoined  the 
tipoDtaneous  od^  persistent  activity  of  the  corps  of  District  Attorneys, 
Marshals,  Collectors,  and  the  whole  array  of  their  subordinates,  in  the 
duties  of  observation,  detection,  information,  detention,  prosecution, 
and  prevention. 

These  chapters  in  the  history  of  the  law  of  nations,  as  observed  liy 
the  United  States,  need  not  hero  be  reviewed.  The  materi-  ^^  ^ 
als  in  the  proofs  before  tho  Arbitrators  are  ample  for  their  r.i»j'".uII"'M. 
examination,  if  occasion  in  tlieir  delibrations  should  arise.  ri!!i™i»" »•'«!<' 
Whatever  actual  failures  may  have  occurred  in  the  execu- 
tion by  the  United  States  of  this  admitted  duty,  they  have  l>een  not  for 
the  want  of,  but  in  spite  of,  the  exhibition  and  earnest  prosecution  of 
these  general,  spontaneous,  and  comprehensive  means  of  prevention,  the 
entire  absence  of  which  we  complain  of  in  the  conduct  of  the  Oovern- 
11  c 
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ment  of  Great  Britain.  Nor  has  tbe  conduct  of  other  great  Powere. 
ander  a  aimtlar  obligation  of  dnty,  either  adopted  the  theory  or  followed 
the  methods  by  which  Great  Britain  governed  itaelf.  That  the  Govern- 
ment, as  such,  shoald  act  and  continne  to  act,  and  hare  and  nse  the 
means  of  acting,  and,  in  default  of  so  doing,  be  responsible  for  the  conse- 
qnence,  is,  we  sabmit,  the  pnblie  law  of  nations  as  observed  by  the  pria- 
cipal  Powers,  including  Great  Brit-ain  in  other  cases  than  that  now  ia 
judgment  before  the  Tribunal. 

It  was  the  feilure  of  the  British  Government  *'  to  nee  due  diligence" 

A)M«  or  ihi.  to  maintain  inviolate  its  international  obligations  to  the 
™.r,rf™inriil"  United  States,  in  form,  manner,  and  efiect,  aa  above  stated, 
^(""tai.'u!,""""-  *'''**'  g*'^^  the  first  warrant  and  license  to  the  enliBtmeot  of 
rivDe^oi  tdg  sympathies  for  the  rebels  and  hostility  to  tbe  Govern- 

ment of  tho  United  States,  (which  animated  such  large  and  inflnential 
interests  in  Great  Britain,)  in  the  actual  practical  service  of  the  Rebel- 
lion. It  was  this  absence  of  an  active  affirmative  digpoitition  of  diUgnee 
in  the  Government,  so  apparent  to  all  its  subjects,  to  the  Rebel  agents, 
and  to  the  Minister  and  Consuls  of  the  United  Stiites,  that  threw  the 
whole  aDchecke<l  freedom  of  trade  and  indnstry,  enterprise  and  appe- 
tence of  gain,  so  much  insisted  upon  in  the  British  Case  and  Conater 
Case  as  a  necessary  part  of  British  liberty,  into  zealous  complicity  with, 
and  earnest  adhesion  to,  the  maritime  war  against  the  commerce  of  the 
United  States,  whose  disasters  are  nnder  review  before  the  Tribunal.  In 
this  course  of  practical  non-administration  of  the  duty  assigned  by  thf 
Treaty  as  binding  upon  Great  Britain,  we  ask  the  Tribunal  to  find  a  defi- 
nite and  substantial  failure  to  fulfill  that  dnty,  and  to  inculpate  the 
Nation  accordingly. 

As  early  as  August  28, 1861,  the  principal  newspaper  of  Liverpool 
(the  Post)  correctly  described  the  state  of  feeling  in  the  British  com- 
munity as  follows : 

We  have  no  doubt  wLatever  that,  the  vast  nt^ority  of  the  people  of  tbis  couutiy, 
certainly  of  tbe  people  of  Liverpool,  are  in  favor  of  the  cause  enpoiiseil  by  tbe  S«rt«- 
sioninta.  The  defeat  of  tbe  Federalists  gives  unmixed  pleasure  ;  the  success  of  the  Con- 
federates is  ardently  hoped,  nay,  oonSduntly  predicted. 

It  was  an  appreciation  of  this  inllnence  prevailing  in  that  commnuily 
and  affecting  the  local  officers  of  the  Government,  that  prompted  £arl 
Kussetl  to  say : 

It  appears  to  me  that  if  the  oWcera  of  the  Customs  ware  mialeii  or  lilinded  by  tltp 
frenaral  partiality  to  the  cause  of  tbt;  Sunth,  known  to  prevail  at  Liverpool,  aoil  Ibni 
jiriina-/Bde  case  of  negliKence  could  be  maile  out,  Great  Britain  rntEht  fairly  gtaiit  a 
■nm  equivalent  to  the  amount  of  losses  sustaiiie*!  by  tho  captures  of  the  Alabamn.' 

It  needs  no  argnment  to  show  that  if  tho  Government  of  Great  Brit- 
ain in  1861  and  1862,  when  the  systematicoperations  of  the  Kebel  agents, 
in  a  community  thus  enlisted  in  their  canse,  were  d.eoouoced  by  the 
Minister  of  the  United  States,  had  used  to  those  ageiits  and  that  com- 
munity the  language  employed  by  Earl  Eussell  in  ISCo,  and  had  ex 
ecuted  the  sentiments  thus  expressed,  there  would  have  been  no  "Ala- 
bama claims"  to  occupy  the  attention  of  this  Tribunal.  Earl  Kusseli. 
after  stating  that  "he  was  sorry  to  observe  that  the  unwarrantable 
practice  of  building  ships  in  this  country,  to  be  used  as  vessels  of  war 
against  a  State  with  which  Hut  Majesty  is  iit  peace,  still  continues." 
proceeded  to  say:  "Xow,  it  is  very  possible  that  by  sucli  shifts  anU 
stratagems  the  penalties  of  the  existing  laws  of  this  country,  uay,  ot 
any  law  that  could  be  enacted,  may  be  evaded ;  but  the  ofiense  t\\a^ 
offered  to  Ker  Majesty's  authority  and  dignity  by  tiie  de  facto  rulers  of 

'  Note  B  of  Appendix  to  this  Argument. 
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the  Confederate  States,  whom  Her  Majesty  auknowledgeB  as  belliger- 
ents, and  whose  agent^  in  the  Uaited  Kingdom  enjoy  the  benefits  of 
oor  hospitality  in  qaiet  secnrity,  remains  the  uame.  It  is  a  proceeding 
totally  anjastiOable,  and  manifestly  offensive  to  tbe  British  Crown,'" 

II.  The  next  great  practical  failure  to  fulfill  its  duty  to  the  United 
States,  on  the  part  of  Great  Britain,  was  in  its  omission  to  ,.„,„  ,„  ,„,, 
ascertain  its  resources  of  Prerogative  and  statutory  author-  "j"'^';!.'',"^ 
ity  for  maintaining  its  neutrality,  and  to  announce  to  its  """ 
aabjects  and  to  the  Bebel  agents  the  possession  of  these  powers  and  the 
determination  to  use  them.  If  an  examination  had  satisfied  the  Govem- 
meut  that  it  was  not  endued  with  the  requisite  faculties  of  prcDention, 
it  should  have  put  theni  in  practice,  and  scattered  the  machinatioDS 
against  its  peace  and  honor,  and  against  the  maritime  interests  of  tbe 
friendly  power  to  which  it  was  so  closely  engaged  to  observe  its  inter- 
national dnty.  If,on  the  other  hand,  such  examination  disclosed  doubts 
or  defects  o( preventive  Power,  it  should  have  obtained  from  Parliament 
tbe  adequate  authority.  If  tbe  Goveniment  received  from  its  principal 
Law  Officers  an  interiirctation  of  the  Prerogative  and  of  the  Foreign 
Enlistment  Act,  that  put  at  its  service  the  seasonable,  appropriate,  and 
adequate  means  for  the  prevention  of  the  acts  and  occurrences  within 
its  jnrisdiction,  which  the  Bules  of  the  Treaty  pre8cril)e,  it  should  have 
placed  the  ship-builders  of  Liverpool  and  the  Clyde  in  the  predicament 
of  open  contemners  of  the  laws  of  the  realm,  and  of  actual  conflict 
with  the  whole  power  of  tbe  Government. 

If,  on  the  other  hand,  these  Law  OCBcers  advised  a  corroboration  of 
the  preventive  power  of  the  Government,  it  should  have  been  granted 
by  statute.  We  have  searched  in  vain  for  any  evidence  in  these  re- 
gards of  "  due  diligence  "  on  the  part  of  the  Government  at  the  open- 
ing of  the  Bebel  hostilities.  We  find  inflammation  of  popular  senti- 
ment urging  a  participation  in  those  hostilities,  and  instant  occasion  for 
the  Government  to  be  energetic  and  alert.  We  find  earnest  and  per- 
sistent appeals  to  take  such  a  position  made  to  the  Government  by  the 
representatives  of  the  United  States.  In  1870,  when  the  war  between 
France  and  Germany  broke  out,  we  find  Great  Britain  enacting  a 
vigorous  Foreign  Enlistment  Statute,  and  exhibiting  zeal  and  alacrity  in 
the  exercise  of  its  new  powers,  and  in  putting  in  motion  all  the  requi- 
site prerogative  authority  by  Orders  in  Council. 

Suppose,  for  a  moment,  that  in  May,  ISCl,  in  sequence  of  the  Queen's 
Proclamation,  the  Attorney  General  of  England  bad  brought  into  Parlia- 
ment a  Foreign  Enlistment  Bill  to  place  at  the  servict)  of  tbe  Executive 
Government  the  means  of  maintainiug  toward  the  United  States  tbe 
•Inties  of  Dcntrality  which  that  Government  by  tbe  Proclamation  had 
assamed — such  a  Bill  as  was  passed  in  1870,  Suppose,  in  so  doing,  he 
had,  speaking  the  purposes  and  motives  of  the  Executive  Government, 
said: 

I  tbink  tbe  Home  will  af^ree  that,  npon  the  hreakinfc  out  of  this  nneipected  and 
■■Mrt  citlaniitoUN  war,  Her  Jfojiuly'*  Oovaritment  KouldliaBe  begtt  earg  much  U>  Hame  \f 
'Vf  'huI  delayed  for  a  tingle  day  to  introduce  thia  mauure." 

Suppose  other  members  of  the  Government  had  supported  tbe  BUI  by 
ugnmente  like  these : 

HenMil  not  addnoe  argniiienta  to  show  how  aujUBtitiahle  and  mongtrons  it  would 
)■(  tm  Brituii  enbjeota  to  take  part  in  hoatilitiee,  whan  the  avowed  policy  of  tbe  Oov- 
'nnunit  was  tbat  of  perfect  nentrality.  '  *  *  A  simtlar  law  existed  in  the  United 
^t«8;  while  on  the  continent, Govnmnenta  were  able  toprevent  their  aat^ecta  ft^m 

vioUting  Dentrolitf . 
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The  meaaure  gave  poorer  to  theSecretary  of  State  to  deUio  a  anepected  ship ;  aa  ako 
to  local  officers  at  the  ports,  who  wonld  renort  to  the  Secretary  of  State,  so  as  to  cut 
on  bim  fall  reapoasibility.  It  embodied  all  the  roeommeDdatioiia  of  the  Report,  with 
the  exception  of  that  relatlDc  to  the  reception  of  vessels  into  Britiah  porta,  tad  (M> 
o^eet  could  be  accomplithed  by  Orders  in  Couhci'.' 

Suppose  ar^meats  against  its  interference  with  ireedom  and  8hi|>- 
bailding  had  been  answered  as  follows : 

The  fact  that  war  ivaa  ragine  (on  the  Conlinent)  was  uo  reason  for  not  amending 
onr  ninuicipal  \a\r  in  points  where  this  ff  as  no  to  rioasly  defective.  It  ytaaridieuloaito 
aay  that  a  builder  did  not  know  that  the  veaael  he  was  liuililinjf  was  for  war  pur- 
poses ;  and  it  was  a  ksa  evil  that  the  ship-buildicif;  interest  aliould  su^er  a  liltle,  than 
that  the  whole  nation  shonld  Le  involved  in  difficulliea.- 

It  wonld  not  occur  in  one  case  ont  of  a  thnuaand  that  tlie  builder  of  a  ship  w<:ulil 
have  tie  smallest  difficulty  iu  proving  what  hia  contract  was,  and  under  what  cJrcuiD- 
atancea  it  was  nndortaken. 

The  oliject  of  the  clunae  was  to  prevent  the  escape  of  sus^iected  ships  from  tlio  bar- 
bora  of  the  kiufcdom  till  tbo  Si^cretary  of  State  lias  been  comiuunicat«d  wilb.  Tin; 
clanso  gave  an  ad  interim  power  nf  seizure.-' 

The  ob|eot  was  to  give  power  to  any  ofScer  wbo  saw  a  ship  abont  to  escape  to  pre- 
vent such  escape. 

The  officers  named  would  be  able  to  seize  a  vessel  without  special  instructions,  in  or- 
der that  such  verael  might  not  bo  allowed  to  escape.    It  was  a  most  important  power. 

The  clanse  was  copied  from  the  Merchant  Shipping  Act,  which  bad  been  in  forte  for 
twenty  years  without  any  complaint.' 

Suppo.se  all  this,  and  we  shonld  have  seen  a  performance  by  the 
British  Goveniment  of  the  duty  of  "due  diligence"  in  the  particular 
now  insisted  upon,  for  the  absence  of  which  we  now  inculpate  that 
Nation.  But  we  should  have  seen  no  Florida,  or  Alabama,  or  Georgia, 
or  Shenandoah  upon  the  ocean,  and  redress  for  injuries  wonld  never 
have  needed  to  be  sought  from  the  justice  of  this  Tribunal  by  the 
United  State.s. 

But  we  are  not  left  to  argument  to  show  how  wide  and  beneficial 
would  have  been  the  practical  efiectfl  of  such  action  by  the  British  Gov- 
ernment, at  the  opening  of  the  rebel  hostilities,  in  checking  and  fhis- 
trating  the  proclivities  of  British  subjects  to  aid  and  invigorate  the 
maritime  war  against  the  United  States,  nor  how  readily  the  subordi- 
nate and  local  otScial  staff  could  have  worked  out  these  provisioqs  of 
the  law.  Some  extracts  from  the  correspondence  of  the  German  Em- 
bassador and  the  British  Foreign  Secretary  will  exhibit  this  infiuence 
and  its  results  in  the  clearest  light.  Count  Bemstorff,  under  date  of 
October  8, 1870,  wrote  to  Earl  Granville  an  elaborate  represeutation  on 
the  subject  of  the  export  of  contraband  of  war,  and  therein*  speaks  as 
follows : 

According  to  Yonr  Excellency's  own  admission  the  executive  has  the  power  fo  pro- 
hibit the  export  of  coutrabaud  of  war.  But  yon  state  the  practice  is  to  make  use  of 
this  right  only  in  the  interest  of  England,  sa  in  the  case  of  self-duf^nse.  A  letter  of 
the  Dnke  of  Wellington  to  Mr.  CftnuinK,  dated  the  30th  of  August,  1S25,  and  reprinted 
in  a  London  newspaper  immediately  afl^r  the  indiscretion  of  Coont  Palikao,  refutes 
this  assumption,  proving  that  England,  as  a  neutral,  has  repeatedly  prohibited  the  ex- 

eirt  of  arms  by  an  Order  in  Council, "  according  to  the  nsual  practice,"  as  the  renowni^ 
nke  says.  lo  one  part  of  bia  letter  the  wurda  occur,  "  I  am  atraid,  then,  thai  the  world 
will  not  entirely  acquit  us  of  at  leaat  not  doiuj;  our  utmost  to  prevent  tbia  breach  of 
neutrality  of  which  the  Porte  will  acouse  u.i." 

Practice,  conseqnently,  ia  iu  itaelf  not  opixised  to  the  adoption  of  a  ffieasnre  desired 
by  us  for  the  proliibition  of  the  sale  of  arms  to  onr  enemy.  But  Ibe  law  allowa  Gov- 
ernment a  certain  latitnde  of  conaideration  to  make  nse  of  their  power  according  lo 
oircnmstances.    Yonr  Excellency  is,  however,  of  the  opinion  that  the  present  customs 

'  Lord  Halifax  in  Parliament,  Angnat  8,  1970.    Note  B,  Appendix  to  this  Argument. 

'  Viscount  Bury  in  Parliament,  Aun,  1,  lUTO,  ib'd. 

"Solicitor  General  Coleridge  in  Parliament,  August,  1870,  ibid. 

'  Attorney  General  Collier  in  Parliament,  August  3, 1870.    Note  B,  Appendix  to  this 
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sjiitiD  n-ouUl  reqnire  a  radical  reform  in  order  to  prevent  the  export  of  contraband  of 
Mar.  I  i^ladly  concede  that  the  lax  metliotl  of  dinpatch  and  oootrol  on  tlie  part  of  the 
nutnm -house  authorities  which  has  hecome  usua!  in  the  iotereat  of  an  unfettered  ooiiii 
mtrcial  intercourse,  bars  the  enerRetio  carrying  out  of  a  nieasnro  prohibiting  the  ex- 
portation of  contrabaod  of  war.  But,  on  the  other  hand,  I  think  the  very  fact  of  Buch 
luilj^  tends  to  shoi7  that,  tot  the  pnrpose  of  rendering  an  Order  in  Conncil  effectual, 
nODevorKanization  would  be  required,  bnt  simply  more  stringent  instrnctions for  the 
uiiloms  and  harlwr  authorities,  renuoding  them  of  the  existing  regulations. 

lu  coDcInding  lijs  reply  under  date  of  October  21, 1870,  Lortl  Gran' 
ville  says : 

Your  KxcfllleDcy  will,  I  think,  admit  that  though  Her  Af^jesty's  Qovernment  are  not 
pwpsred  to  chaoee  the  practice  of  tha  country  in  regard  to  neutrality,  they  have  been 
vg^tant  in  watching  and  checking  any  symptoms  of  violation  by  British  subjects  of 
(luttiag  law.  Some  weeks  before  your  excellency  drew  attention  to  the  cases  of  the 
Hjpttia  and  Norseman,  the  proper  authorities  of  this  conntry  had  been  engaged  in  io- 
veMirating  them,  and  the  leatehfuineat  akown  on  tkoie  oeatuiont  ha»  doubtleas  been  tha  rea- 
'4*  iSat  no  attgaipt  hat  been  made  to  sell  or  diipateh  veaaeU  in  contrarenlion  of  the  Fareiga 
Etliilaieiit  Act,  A  report  which  had  reached  Her  M  treaty's  Government  that  attempts 
w«n  being  made  to  enlist  Irishmen  for  military  service  in  France  was  acted  upon  with 
■lie  i^atest  proniptitade  by  the  authorities  of  the  Home  Offlce,  even  at  a  time  when, 
ic  '1  eppran  from  the  note  whick  yi)u  addrett^  toriwonthe  llth  imiani,  il  did  not  appear  lo 
pa  thai  MMch  importonce  inu  to  be  attached  lo  the  rumort.  I  can  a»»iire  Your  Ezoelleney  thai 
w  tjort  tkail  hereafter  be  spared  lo  deal  prontptly  with  any  actaal  or  contemplated  infrac- 
/ww  0/  the  law. 

Wc  respectfully  submit  that,  in  tbe  failure  of  the  disposition  and  the 
action  of  "  due  diligeuce  "  in  the  matters  insisted  upon  under  this  bead 
of  the  argument,  tbe  conduct  of  Great  Britain  merits  and  must  receive 
the  condemnation  of  the  Tribunal,  and  must  render  that  nation  respon- 
-lible  therefor  to  the  United  States  in  its  award. 

III.  The  next  great  failure  of  Great  Britain  "  to  use  due  diligeuce  to 
lirevent "  the  violation  of  its  neutrality,  in  the  matters  with- 
in the  jurisdiction  of  the  Tribunal,  is  shown  in  its  entire  n.^  "ri','.7"i°p"^jT 
omission  to  exert  the  direct  Executive  authority,  lodged  ia 
tbe  ICoyal  Prerogative,  to  intercept  the  preparations  and  oatdts  of  the 
nffending  vessels,  and  the  contributory  provisions  of  armament,  muni- 
tions and  men,  which  were  emitted  from  various  ports  of  the  United 
Kingdom.  We  do  not  find  in  the  British  Case  or  Counter  Case  any  seri- 
ous coQteatioQ  but  that  such  powers  as  pertain  to  the  Prerogative,  in 
the  maiutenance  of  international  relations,  and  are  exercised  as  such  by 
oilier  great  Powers,  would  have  prevented  the  escape  of  every  one  of 
the  offending  vessels  emitted  from  British  ports,  and  precluded  the  sub- 
Miliary  aide  of  warlike  equipment  and  supplies  which  set  them  forth, 
anti  kept  them  on  foot,  for  the  maritime  hostilities  which  they  main- 
tained. The  contention  of  the  British  Case  ami  Counter  Case  on  this 
head  is  somewhat  indefinite  and  uncertain,  but  substantially  comes  to 
Ibis:  (1)  a  disparagement  of  the  vigor  and  extent  of  this  Prerogative ; 
mA  (2)  a  deprecation  of  its  vigorous  or  extensi^■e  exercise,  for  reasons 
'i(  domestic  interest  or  policy. 

We  have  given  full  consideration  to  the  question  of  the  possession  of 
thi^  Prerogative  natbority  under  the  head  devoted  to  the  subject  as  a 
proposition  o/lair,  and  have  called  the  attention  of  the  Arbitrators  to 
tbe  resort  to  it,  from  time  to  time,  taken  by  ller  Majesty's  Government 
ilnring  the  progress  of  the  transactions  under  revie^p.  We  are  unable 
to  we  any  discriminntion  between  the  occasions  and  the  means  for  di- 
fwt  interposition  of  this  power  of  the  Government,  as  we  insist  uiMjn 
them,  and  the  occasions  on,  and  means  by,  which  it  was  actually  applied 
I'y  the  Government,  except  as- such  discrimination  was  controlled  by 
choice  or  disposition.  We  beg  tbe  careful  attention  of  the  Arbitrators 
to  the  debates  in  Parliament,  cited  in  note  B  of  the  Appendix  to  this 
•^rgnment,  as  bearing  upon  this  question  of  the  Prerogative  of  the  Brit- 
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ish  Grown  in  all  matters  of  interDational  obligation.  These  debates  are 
not  referred  to  by  as  for  the  sake  of  the  individual  opinions  or  reason- 
ing of  the  eminent  members  of  various  British  administrations,  and  of 
the  leading  members  of  Parliament,  that  t«ok  part  iu  them.  Each  of 
these  debates  is  upon  an  occasion  of  definite  action  by  FarliatneDt  on 
the  subjects  before  it,  which  commits  the  national  will  and  authority  in 
support  of  the  propositions  insisted  upon  in  the  debates,  and  in  the 
sense  in  which  we  iusist  upon  them  here. 

But,  manifestly,  there  is  but  one  answer  that  this  Tribunal  can  accept 
for  the  omission  to  use  the  Koyal  Prerogative  in  regulation  and  control 
of  the  situation  of  neutrality,  which  had  been  produced  by  its  inter- 
vention, either  in  respect  of  its  debility  or  the  impolicy,  for  domestic  rea- 
sons, of  resorting  to  it.  This  answer  is,  a  snpply  of  the  power,  thus 
failing  or  intermitted,  by  other  forms  of  accredited  end  safe  authority 
that  was  also  seasonable,  appropriate,  and  adequate.  This  brings  as  to 
the  consideration  of  the  mode  in  which  existing  gtalitlorg  powers  were 
wielded,  and  the  plenary  authority  of  Parliament  to  improve  or  extend 
them,  was  dealt  with  by  Her  Majesty's  Government. 

IV.  The  insufQciency  and  inefflcacy  of  tbe  Foreign  Enlistment  Act  of 
Great  Britain,  in  force  during  the  whole  period  of  the  American  Rebel- 
lion, if  it  included  tbe  whole  preventive  power  possessed  by  Her  Maj- 
esty's Government  for  tbe  fumllment  of  the  duties  prescribed  by  tbe 
Three  Uules  of  tbe  Treaty,  are  both  undisputed  and  indisputable.  The 
absolute  omission  from  its  provisions  of  all  Executive  authority,  e.Ycept 
in  subservience  to  the  judicial  proceedings  aud  punitive  purposes  of 
the  law,  famishes  to  our  minds  a  strong  argument,  if  any  farther  were 
needed,  that,  as  was  held  iu  the  Farliameutary  discussion  which  attended 
its  passage,  its  provisions  were  punitive  and  punitive  only,  because  the 
direct  authority  of  interception  and  prevention  was  possessed  by  the 
Crown. 

But  if,  in  addition  to  this  debility  of  the  Statute  as  a  resort  for  sea- 
^  ^._^  sonable,  appropriate,  and  adequate  means  of  fulfilling  the 
iMi^^Vn"£  international  duty  in  question,  apparent  upon  anp  conatruc- 
v^ok^I^^^S-  tion  of  the  Statute,  we  take  the  Statute,  impoverished  and 
Uw"™^!"  emasculated,  (1,)  by  judicial  construction  of  its  narrow 
•uucii^  »S^<«'Z:i  reach  to  puuisa  and  deter ;  (2,)  by  the  impossible  reqnire- 
rminwMi.  meQt  ia  the  matter  of  evidence :  that  is  to  say,  the  require- 
ment of  voluntary  evidence  sufficient  to  convict,  before  accusation  or 
arrest  ofperson  or  vessel;  and  (3,)  by  the  timidity,  alike  of  Cabinet  Min- 
isters and  Custom  Honse  Officers,  and  all  intermediate  Executive  func- 
tionaries, in  undertakii^  the  execution  of  the  law,  for  fear  they  should 
themselves  be  berated  for  their  audacity,  or  condemned  in  damages  as 
trespassers  and  law-breakers,  for  dariug  to  interfere  with  the  domestic 
liberty  of  British  subjects  to  engage  in  war  against  Aiperican  commerce, 
while  their  Government  was  at  peace  with  the  United  States — taking, 
we  say,  the  Statute,  as  thus  construed  and  administered,  there  can  be 
no  pretension  that  the  furnishing  of  a  Government,  as  the  sum  of  its 
authority,  with  powers  so  unseasonable,  inappropriate,  and  inadequate, 
for  the  fulfillment  of  this  international  obligation,  was  compatible  with 
that  obligation  as  enjoined  by  the  Three  Uules  of  the  Treaty. 

Kow,  the  true  measure  of  the  force  aud  value  of  a  statute  as  an  ex- 
pression of  the  sovereign's  will  and  purpose,  is  to  be  found  in  its  judi- 
cial interpretation  and  its  practical  execution.  Some  pains  have  been 
taken  in  the  British  Case  and  Counter  Case  to  insist  upon  tbe  equality 
with,  or  perhaps  the  saiieriority  over,  the  ^Xeatrality  Act  of  thetriiite«I 
States  shown  in  the  Foreign  Enlistment  Act  of  Great  Britain.  Compared 
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upou  tbo  test  of  their  provisions,  the  great  feature  of  preventioe  power 
in  the  American  stntnte,  stamps  with  manifest  distiuction  these  two 
ni'stems  of  legislation.  But  compared  in  the  practical  efficiency  which 
Judicial  interpretation  and  administrative  execution  have  imparted  to 
tlie  American  statute,  as  a  part  of  its  substantive  vigor  and  value,  and 
in  the  debility  by  the  same  means  infused  into  the  British  Act,  they  are 
itcarcely  to  be  recognized  as  parallel  legislation. 

Certain  great  features  mark  the  American  Act  as  a  working  means  to 
ttie Goverumeut  forfulfiUing  the  international  obligations 
within  its  purview  :  ihr.°"""'.!S"^ 

1.  The  direct  and  nnlimited  adminiati^tive  power  vested  «^i^'il  "'^T"." 
iQ  the  President  as  the  Executive  head  of  the  Government,  °"""' 
to  iDtercept,  arrest,  and  prevent,  by  strong  band,  the  meditated  interna- 
tional injury,  by  detaining,  upon  discretion,  suspected  instraments  of 
such  par[>08ed  injury. 

1'.  The  personal  inflictions  and  the  property  forfeitures  visited  npon 
patticiimtion  in  the  offense  at  any  stage,  and  in  any  degree,  kotcever 
Jar  ihort  of  completion  in  fact,  or  hoicever  smaU  in  agency,  by  the 
American  Act  as  interpreted  and  applied,  provided  the  project  or  pnr- 
[>03e  when  completed  and  combined  is  illegal,  gave  the  Government  the 
means  ot  puititive  intervention,  with  effect  and  in  time,  to  intercept 
add  fmstrate,  even  by  judicial  means,  the  projected  schemes. 

X  The  initiation  of  judicial  proceedings  at  early  stages  of  illegal 
cuterprise  gave  at  once  the  opi)ortuDity  to  coerce  proof  by  compulsory 
process,  and  made  it  the  necessary  interest  of  the  parties  interfered 
vitb  to  establish  the  iiinooent,  or  abandon  the  gailty,  design. 

4.  The  American  statnte  stimnlated  the  zeal  of  direct  private  interest 
to  the  service  of  conveying  information  and  securing  evidence  to  for- 
tcic  the  offending  vessel,  by  rewarding  this  service  by  the  payment  of 
oue-half  of  the  forfeiture  to  the  informer.  The  influence  of  such  a 
feature  in  the  risk  of  illegal  outfits  of  great  and  powerfnl  cruisers,  worth 
hundreds  of  thousands  of  ponnds,  is  threefold  in  its  operation :  (1)  The 
direct  exposure  of  the  enterprise,  while  in  progress,  to  betrayal  and 
fuoviction,  by  this  appeal  to  the  interests  of  some  or  one  of  the  hundreds 
or  subordinates,  in  the  confidence  of  the  tTansaction  by  necessity.  (2) 
The  discouragement  to  the  offending  belligerent  to  undertake  an  enter- 
prise, thas  in  peril  up  to  the  moment  when  it  might  have  absorbed  the 
fall  investment  of  its  funds.  (3)  The  danger  to  the  neutral  ship-builder 
boat  this  prolonged  menace,  from  the  cupidity  which  might  strike  him 
»hen  tlie  blow  would  fall  upon  his  own  capital,  wholly  uncovered  by 
payments.  It  is  not  too  much  to  say  that  projects  of  the  magnitude, 
Iwth  in  valne  and  in  length  of  time,  involved  in  the  building  of  a  Florida 
or  an  Alabama,  were  little  likely  to  risk  the  danger  of  a  casual  or  a 
[irofessional  informer  under  such  an  intlammation  to  his  zeal. 

o.  The  exclusive  judicial  enforcement  of  the  American  Act  is  confided 
to  the  Federal  Courts  in  their  admiralty  jurisdiction,  as  coorts  known 
to  anil  governed  by  the  law  of  nations,  and  not  to  the  local,  domestic, 
und  common-law  tribunals  of  the  States.  The  Constitution  of  the 
I'nited  States,  with  sagacious  comprehension  of  the  duty  and  the  diflQ- 
«'ull,T  of  maintaining  ajurisprudence  in  questions  of  international  relation, 
trogtwortby  to  and  trusted  by  the  interests  of  foreigners  and  foreign 
folates,  has  vested  the  exclusive  admiralty  jurisdiction  in  the  Courts  of 
the  United  States,  aud  by  this  jurisdiction  the  forfeiture  of  ships  under 
the  2<eQtrality  Act  is  adjudicated. 

We  refer  the  Tribunal  for  a  most  competent  authority  on  this  whole 
i^nbject  of  American  jurisprudence  and  its  methods  of  sccuriag  the 
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practical  end  iu  view  by  even  judicial  means,  to  the  lutte  of  Mr.  Dannr 
the  learned  comaientator  on  Wheaton,  which  is  printed  in  full  in  vol. 
VII  of  the  American  Appendix,  pp.  11-38,     We  quote  a  few  passages. 


Our  obUcatioii  arises  from  tho  lnw  of  nations,  t 
measnied  by  the  Ian  ofuationit.  Our  HtatnteH  are  uulymeana  foreitablicKus  to  perform 
oui  iDternalioDal  duty,  and  Dot  tbe  aflirniative  limits  of  tbat  dutf.  We  are  a«  niucli 
TeHpoQsible  for  ioHutficient  niBcliinery,  wbon  Itiero  18  koowleil^^  and  opportuuit)'  for 
remedyiog  it,  as  for  any  other  form  of  neglect.  Indeed,  a  nation  mnj'  be  said  to  be 
more  reapoobible  for  »  nef;Ieet  or  refusal  ivliicb  is  an  imperinl,  continuoua  act,  and 
general  in  itu  o[ierBtion,  than  for  neglect  in  a  Bpecial  case,  wliich  may  be  a  fault  of  aab- 
ordi  nates.' 

o  tbe  preparing  of  vessels  witbin  our  jurisdiction  for  sabseqaeut  hostile  opera- 


tions, the  test  we  have  applied  bas  not  been  the  extent  and  character  of  the  prepara- 
tions, bnt  the  intent  with  which  the  particnlar  acts  are  done.  If  any  person  does  aoy 
act,  or  attempts  to  do  an;  net,  toward  snch  preparation,  witli  the  intenttbat  tbe  Tcssel 


shall  be  employed  in  hostile  operations,  he  is  guilty,  without  reference  t 
pletiou  of  preparations,  or  the  extent  to  which  they  may  have  gone,  and  although  bis 
attempt  may  have  resulted  in  no  definite  progress  toward  the  sompletiou  of  the  prepa- 
rations. The  procnring  of  materials  to  be  used,  knowingly,  and  with  tbe  intent,  Ac,  is 
an  oftensB.  Accordingly,  it  is  not  iicceasary  to  show  that  the  vessel  was  armed,  or  was 
in  any  way,  or  at  any  time,  before  or  after  the  act  charged,  in  a  condition  to  commit 
acts  of  hostility.! 

No  cases  have  arisen  as  to  the  combination  of  materials,  which,  separated,  cannot  do 
acts  of  hostility,  bat  nnited  constitute  a  hostile  instrumentality,  for  the  intent  cover* 
•11  caaes  and  furnishes  the  test.  It  must  be  immaterial  where  the  combination  is  to- 
take  place,  whether  here  or  elsewhere,  if  the  acts  done  in  onr  territory,  whether  acti 
of  building,  fitting,  arming,  or  of  procuring  materials  for  these  acts.  1>e  done  as  part  of 
>  plan  by  which  a,  vessel  is  to  be  sent  ont  with  intent  that  she  shall  be  employed  to 

As  to  penalties  and  remedies,  parties  ^ilty  are  liable  to  fine  and  imprisonment;  and 
the  vessel,  her  apparel  and  furniture,  and  all  niateriitls  procured  for  the  pnrpose  iif 
equipping,  ore  foifeiled.  In  coses  of  suspicion  revenue  oflicers  may  detain  vessels,  and 
parties  may  be  required  to  give  secority  against  hostile  employment ;  and  the  Proa- 
ident  is  allowed  to  use  the  army  and  navy  or  militia,  as  well  as  civil  force,  to  seize 
vessels,  or  to  compel  ofiending  vessels,  not  subject  to  seiaiire,  to  depart  from  uur  ports. 
What  vcasela  shall  be  rtquired  to  depart  is  left  to  the  judgment  of  the  Executive. - 

Observe,  now,  the  practical  operation  of  the  Foreign  Enlistment  Act  as 
it  was  worked  by  Her  Majesty's  Government  in  fultHlment  of  its  obliga- 
laon  "  to  nse  doe  diligence  to  prevenf  the  infractions  of  nentralitj  prac- 
ticed to  the  prejudice  of  tbe  United  States. 

1.  All  preventive  intervention,  in  that  name  and  of  tbat  design,  wase.^- 
clnded  from  the  resonrces  of  the  law.  It  was  confined  to  ponishmcnt  of 
committed  ofienses.  Tbe  personal  inflictions  were  not  severe  enough  to 
deter;  and  tbe  proceedings  to  forfeit  a  guilty  vessel  for  a  committed 
offense  might,  incidentally,  by  its  judicial  arrest,  thwart,  or  delny  her 
injurious  cruise;  bnt  only  incidentally.  The  punitive  prosecution  for 
forfeiture  might  have  place  after,  as  well  as  iu  anticipation  of,  the  hostile 
cruise. 

2.  It  was  held  tbat  arming  the  vessel  itself  wiffii'n  the  jwisdictioii  was 
essential  to  gailt,  and  that  any  project  for  the  cruiser  that  proposed  to 
tjike  out  her  armament,  her  munitions,  or  her  men  by  separate  bottoms, 
like  tbe  Alar,  or  the  Hercules,  or  the  Bahama,  or  the  Laurel,  or  tbe 
Prince  Alfred,  was  not  within  the  penalties  of  the  taw.  These  supply- 
vessels,  in  turn,  were  safe  under  the  law,  as  they  were  not  intended  "  to 
cruise  or  commit  hostilities  against^  the  United  States.  Indeed,  nnder 
this  construction  of  tbe  act,  there  seemed  to  be  nothing  to  prevent  the 
intended  cruiser  from  taking  in  tow  the  tug  which  had  its  armament, 
its  munitions,  and  its  men,  for  transshipment  on  the  high  seas.  For  this 
puqwse  would,  if  proved,  demonstrate  that  the  cruiser  had  not  taken, 

'  Page  35.  ■'  Page  37. 
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atid  did  uot  propose  to  take,  any  armament,  &c,  witbia  tbe  juriBdiction, 
and  that  the  tug  was  comiug  back,  and  bad  no  "intent  to  craise  or 
rommit  hostilities.^ 

3.  It  was  constantly  eujoiiied  by  the  GovernmeDt  upon  all  officials, 
tliat  they  must  be  extremely  careful  Dot  to  attempt  to  interfere  with  the 
freedom  of  these  suspected  enterprises,  unlcBS  they  bad  in  hand  volnn- 
leer  evidence  sufficient  to  secure  success ;  for,  otherwise,  they  and  their 
Miperiors  would  be  exposed  to  heavy  damages  for  failure. 

i.  It  was  made  yery  prominent  that  demonstration  of  the  warlike 
bnild  or  fitness  of  tbe  cruiser  woald  not  procure  a  forfeiture  without 
satisfactory  proof,  in  advance  0/ any  act,  of  the  conscious  intent  to  which 
Hjary  could  not  shut  its  eyes.  It  was  then  held  that,  when  tbe  intent 
was  made  manifest  by  the  inception  of  the  cruise,  as  on  the  trial  of  the 
Florida  at  Nassau,  no  conriction  could  take  place,  because  tbe  warlike 
build  and  fitments  having  occarred  in  the  home  port  of  Liverpool,  aud 
the  demoustration  of  intent  in  a  colonial  port,  the  actual  cruise  mu.4t  be 
fflffered  to  go  ou  unimpeded.  When,  however,  the  principal  law-officers 
of  Uer  Majesty's  Government  attempted  to  reform  this  administration 
iif  the  law,  tbe  principle  that  the  fullblown  consummation  of  the  enter- 
prise, by  the  cruiser's  taking  the  seas  under  a  commission,  protected  it 
rrom  any  further  judicial  scrutiny,  barred  all  further  proceedings. 

W'e  offer  to  the  attentiou  of  the  Arbitrators  some  extracts  from  ofBcial 
jiapers  relating  to  the  cases  of  the  Oreto  (or  Florida)  and  Alabama,  as 
iui<taiice8  of  the  system  of  the  administration  of  tbe  Foreign  Enlistmeut 
Act  of  which  we  are  now  complaining,  and  which  we  also  conecive  to 
famish  a  fair  illustration  of  the  general  ineffectual  nature  of  the  action 
and  result  in  all  the  attempts  to  enforce  it. 

On  the  IGth  of  June,  1S<32,  the  (inestiou  being  upon  the  seizure  of  the 
Oreto  at  Nassau,  Governor  Bayley  wrote  to  Commander  Uickley,  in  part 
^  follows : 

Tbe  Oreto,  as  yon  pre  aware,  liax,  in  deference  to  jonr  reinonstniDcea  and  my  orders' 
iliMbargod  Uer  cargo  of  shell,  shot,  and  aiumnnition,  and  in  ready  to  clenr  in  ballast- 
'>b>-  baH  tUuit  divcHtcd  Iierself  of  the  character  of  an  armed  vesnel  lenring  this  port  for 
'vllinreDt  [iDrpoaes.  I  do  not  think  it  conaiatent  with  law  or  pnhlic  policy  tunt  she 
-boQld  now  b«  aeiKed  on  the  hyjiotheais  that  ahe  ia  clearing  out  for  the  purpose  of 
^nnio;;  herself  ns  a  vessel  of  war  boyoud  the  limita  of  the  harbor.  Wa  have  done  our 
<luty  in  seeitiK  that  she  does  not  leave  tbe  harbor  equipped  and  prepared  to  aet  od'eo- 
-iivly  i^ainst  one  of  two  beltigercnt  nations,  with  each  of  whom  Great  Britain  is  at 

Aod  if  sbo  bas  still  any  sncb  intention,  an  intention  which  cannot  lie  fnlfilled  nitliiu 
ibi' barhor,  1  think  this  conld  lie  t'ftVclnally  thwarted  by  giving  inatrnctionH  that  tho 
vt"«fla  which  nro  nupposcd  to  bo  ftuiglited  with  her  anns,  nnd  to  be  prepared  to  go  out 
I'th  her,  shonld  not  leave  tbe  batlior  within  fcirty-eifilit  hoiinj  after  tbe  Oiiito  has 
l-l»  it.  I 

On  the  21st  of  June,  1S62,  Governor  Bayley,  after  detailing  certain 
incidents  which  had  taken  place  in  regaril  to  the  Oreto  (Florida)  at 
Xiiiwau,  thus  reported  to  the  Duke  of  Newcastle: 


'.  Tbrouebont  these  occiirrnncos  I  won  averse  from  proceeding  to  extremitiei.  Not 
lint  I  considered  the  conduct  of  the  Oreto  to  be  eutirely  free  from  suapicion,  or  indeml 
l^uii  dincourlevy  to  a  oentral  ffoveronient.  But  I  was  unwillinjc  to  oHaume  a  hostile 
air:  and,  moreover,  1  felt  that,  however  auspicious  appearauees  were,  it  mlKlit  he 
ri'.irtHliugly  difflcnlt  to  bring  either  the  Oreto  ut  her  crew  witbin  the  Hcoi>e  of  the  Fur- 
'i£n  Knlistment  Act. 

"■  But  wheii,  having  beeJl  several  times  dissuaded  by  me  from  aoizing  tbe  vessel, 
and  having,  af^r  seiaure,  released  her  in  deference  to  my  views,  Captaiu  Hicktey,  in 
liii  letter  of  Kitb  June,  rcit'irntecl  the  expression  of  his  professional  opinion,  not  only 
tlial  Ibe  Oreto  was  equipiicd  as  a  vessel  of  war,  but  that  she  could  he  made  ready  for 
Wile  with  the  enemy  in  twenty-four  hours;  that  other  vessels  tJien  in  the  harbor 
rould  ateamout  vrith  her,  and  help  to  arm  ber  within  a  few  miles  oft' this  port ;  and 
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tbat  lier  real  deMtination  woa  openly  talked  of,  I  thooKlit  tbat  a  stroDK  priua-facie  ctu<t 
yraa  jaade  out  for  a,  Judicial  investtgRtioD.  even  althuagh  the  evidence  were  ioeaffi- 
cieut  to  HHiTant  ber  condemnation.  And  I  thougbt  it  better  to  aanction  an  appeal  to 
tbe  law  ill  iavor  of  our  neutrality,  and  in  defuruitce  to  the  honest  coDTictiuns  of  » 
j^llant  and  experienced  oOlcer,  th&n  to  allow  the  Oreto  to  leave  our  shores  nnchal' 
leuged  and  nnobstrncteil  on  an  expedition  of  pillage,  piracy,  and  deatTuction. 

9.  These  rcQectious  were  strengtUened  by  others.  I  felt  that  if  the  Oreto  were 
allowed  to  take  in  arms,  ainmuuition,  and  a  crew  here,  a  similiir  iuipunity  must 
e  conceded  to  any  other  vcaael  LelongiOg  to  cither  of  the  two  belligerent 


states.    The  consequences  of  deatinc  out  this  even-handed  Justice  would,  iti  the  e: 
ing  state  of  popular  feeling,  be  highly  inconvenient  and  embaniissiDE.    The  boon  _ . 
talned  by  a  Confederate  vessel  would  be  claimed  by  a  Federal  vessel.     If  granted,  it 


)u]d  be  granted  grudgingly  and  sulkily,  and  it  was  mor^  likely  that  it  would  not  bo 
craTit«d  at  all ;  hence  would  arise  disputes,  Jealousies,  and  angry  altercation.  More 
than  this,  wc  have  reason  to  believe  that  armed  Federal  vessels  are  lying  at  a  very 
short  distance  from  this  port.  •  ■■  •  The  refusal  to  accord  to  northern  vosBels  the 
same  indnlgeucu  which  has  been  accorded  to  those  of  the  South,  micht,  iiuder  tbeae 
circumstances,  provoke  an  affray  between  the  ships  of  the  two  conteuiling  federatiotiB, 
and  involve,  not  only  this  colony,  but  even  the  mother  country  in  a  very  serioos  col- 

12.  YourGrace  will  see  that  it  is  easy  to  do  very  much  in  the  way  of  eqnipping  a 
vessel  for  hostile  purposes,  arming  her,  and  enlisting  a  crew,  without  establishing  a 
cose  of  such  strong  testimony  as  would  justify  her  oondeuinatioD  by  a  court  of  com- 
petout  Jurisdiction  ;  and  although  it  is  repugnant  both  to  our  policy  and  our  sense  of 
Justice  to  strain  the  letter  of  the  law,  even  oa  tbe  side  of  a  reasonable  inference 
against  the  rigid  rules  of  technical  evidence,  yet  it  is  easy  to  see  tbat  a  strict  ad- 
herence to  these  rules  may  be  suspected  to  be  the  result,  and  may  prodnce  the  fruits, 
of  a  deliberate  colluBJon  with  the  enemies  of  a  Slate  ou  teruia  of  amity  with  our  own 
country .' 

On  tlie  30th  of  June,  1862,  the  evidence  in  regard  to  the  Alabanin 
being  nnder  consideration,  Mr.  Hamel,  Solicitor  of  Customs,  tbns  re- 
ported to  tbe  Commissioners  of  Customs  : 

The  ofBcers  ought  not  to  move  in  the  matter  without  the  clearest  evidence  of  a  dis- 
tinct violation  of  the  Foreign  Enlistment  Act,  nor  unless  at  a  moment  of  great  enier- 
Kncy,  the  termsof  tbe  Act  being  extremely  technical,  and  the  requirements  as  to  inteot 
ing  very  rigid.  It  may  be  that  the  ship,  having  ref^ard  to  her  cargo  as  contraband 
of  war,  might  be  unquestionably  liable  to  capture  and  condemnation,  yet  not  liable 
to  detention  under  the  Foreign  Enlistment  Act,  and  the  seizors  might  entail  upon 
themselves  very  serious  consequences.^ 

On  the  11th  of  July,  1863,  Consul  Dudley's  letter  in  regard  to  the 
Alabama  being  under  causideratiou,  Mr.  Hamel,  Solicitor,  thas  advised 
the  customs: 

There  is  only  one  proper  way  of  looking  at  this  question.  If  the  Collector  of  Customs 
were  to  detain  the  vessel  in  question,  he  would,  no  doubt,  have  to  maintain  tbe  seiznre 
by  legal  evidence  in  a  conrt  of  law,  and  to  pay  damages  and  costs  in  case  of  failure. 
Upon  carefully  reading  the  statenneDt,  I  find  the  greater  part,  if  not  all,  is  hearsay  and 
inadmissible,  and  as  to  a  part  the  witnesses  are  not  furthcoming  or  even  to  be  named- 
It  is  perfectly  clear  to  my  mind  that  there  is  nothing  in  it  amounting  to prima-focir 
proof  sufficient  to  Justify  a  seizure,  much  less  to  support  it  in  a  court  of  law,  and  tbe 
Consuls  could  not  expect  a  Collector  to  take  npon  himself  anch  a  risk  in  opponition  to 
rale«and  principles  bv  which  the  Crown  is  governed  in  matters  of  thisna  ture.> 

On  the  21th  of  July,  18G2,  after  the  Florida  had  been  seized  nt  Xaa- 
san  on  account  of  the  "due  diligence"  of  Commander  Hickley,  Vice- 
Admiral  Milne  thus  wrote  to  the  Secretary  of  the  Admiralty: 

I  abstain  from  giving  effect  to  my  first  intention,  which  was  to  expre«s  toCommander 
Hickley  my  approval  of  the  zeal  displayed  by  him  im  this  occasion,  iu  giving  proof 
that  ouriieu trail ty  between  the  belligerents  was  a  reality,  and  tbat  when  the  occasion 
oRered,  Her  M^esty's  otHcers  were  quite  ready  to  accept  tbe  respnnsibilitv  of  acting 
«a  in  this  case,  wherein  it  appeared  to  be  notorious,  however  incapable  of  legal  proof 
it  may  turn  out  to  be,  tbat  the  vessel  in  question  was  fitted  out  iu  a  British  port  as  an 
armed  Confederate  cruivei. 

Should  the  Law  Officers  of  the  Crown  beof  opinion  that  the  seitate  wm  Illegal;  tbat 
the  very  grave  suspicion  of  being  intended  for  employment  as  a  Southern  eruuer ;  the 
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foct  uf  the  veBBel  beiog  Btted  ia  every  reapect  like  one  of  Her  M^eat^'a  atiipB,  and 
apeciaUy  adapted  for  war;  hor  armainoat  ready  to  be  put  on  board,  with  a  crew  of 
tifty  men,  and  offlcera  of  tUii  Coufederata  States  roady  to  comiiiaDd  her ;  aboald  these 
facta  be  insnfficient,  in  their  opinion,  to  justify  IcgBlly  and  technically  the  seizure,  I 
j'ot  tmst  their  Loidshipa  will  sec  fit  to  exonerate  Comaiander  Hicklcy  Jhiin  all  blame 
luid  consequent  rcsponeihilitj.' 

On  Anf;ii8t  23, 1862,  the  Home  Govern  men  t  baviog  thongfat  it  tlesira- 
ble  to  send  some  Custom  House  Officers  from  Liverpool  to  Nasau,  who 
coald  there  give  evidence  of  the  facts  which  had  taken  place  at  Liver- 
pool in  regard  to  the  Florida,  Collector  Edwards  thas  closes  a  letter 
to  the  CommissiouerH  of  Ouatoms: 

I  ftm  satisfied  that  she  took  no  such  [warlike]  stores  on  boaril,  and  indeed  it  ia 
Ktated,  thoueh  I  know  not  on  what  aatbority,  that  her  armament  was  convoyed  in 
another  temoI  to  Nosaan.  The  Board  will,  therefore,  perceive  that  the  evidence  to  be 
obtained  tlom  this  port  will  alt  go  to  prove  that  she  lalt  Liverpool  altugothor  nnarmed, 
aod  that  wblle  beTe  she  had  in  no  way  violated  the  law.- 

On  the  ilth  of  August,  18€2,  Governor  Bayley,  reporting  the  releatie 
of  the  Oreto,  wrote  to  the  Duke  of  Newcastle  in  part  as  follows : 

I  do  not  think  it  likely  that  we  shall  ever  obtain  stronKor  proof  agunst  any  vessel 
than  was  produced  against  the  Oroto,  of  an  intention  to  arm  as  a  belllgeTent.  There- 
fore we  may  assume  that  no  prosociitioa  of  the  same  kind  will  be  instituted,  or,  if  any 
lie  instituted,  that  it  will  fail.  The  natural  consequence  will  be  that  many  ve^ssela  will 
leave  Kngland  portly  eiguipped  as  men-of-war  or  privateers,  and  intended  to  complete 
their  Mjuipment  here.  But  the  notoriety  of  this  practice  will  indaoe  Federal  uiell-of- 
war  to  freiinent  these  waters,  and  virtually  blockade  the  islands,  in  greater  force  than 
(hey  have  hitherto  done  ;  and  wheu  they  are  assembled  in  numbers,  it  will  be  vnin  to 
Teckon  on  their  observiu};  any  respect  for  territorial  Jurisdiction  or  iuteniatioual  usage. 
I  shonld  nei  tUer  be  surprised  to  see  Federal  ships  waiting  off  the  harbor  tn  seiie  theae 
Confederate  vessels,  nor  to  see  the  Confederate  snips  engaging  with  Federal  men-of-war 
within  gunshot  of  the  shore.  The  only  means  of  preserving  the  peace  and  lientralll; 
of  these  waters  will  be  afforded  by  the  presence  of  an  adequate  naval  forco.^ 

On  the  23d  of  September,  1862,  Governor  Bayley  reported  in  part  ns 
follows  to  the  Duke  of  Kewcastle : 

I  have  the  honor  to  inform  your  Grace  that  the  Oroto,  after  her  liberation  by  the 
admiralty  court,  left  this  harbor  throe  or  four  weeks  ago ;  and  that  she  is  snj>pD»ed  to 
have  since  been  finally  transferred  tu  the  service  of  the  Confederate  States.  IT  that  is 
so.  she  is  entirely  out  of  my  juriadiction,  aad  I  could  no  more  legally  seize  her  were 
she  to  re-enter  the  port  than  I  could  seize  any  man-of-war  belonging  to  the  Goveni- 
meat  of  the  United  States.* 

5.  Another  marked  trait  of  the  actual  administration  by  her  Majesty's 
Government  of  thepunitive  features  of  the  Foreign  Enli&tmeiit  Act,  is 
their  failnre  in  the  clearest  cases  to  enforce  a  forfeiture.  Wheu  we  con- 
sider that  the  pretensions  of  efficiency  in  this  act  are  confessedly  put 
upon  its  terrors  to  evil-doers  aud  the  dissuasion  from  illegal  projects  to 
be  thus  accomplished,  it  is  with  the  greatest  surprise  that  we  find  credit 
claimed  for  the  British  Government  for  the  losses  and  sacrilioes  which 
that  GoverDment  sustained  in  its  purchases  of  its  own  peace  from  its 
law-breaking  subjects  by  payment  of  damages,  by  agreement,  for  the 
prosecution  of  the  Alexandra,  and  by  payment  in  full  for  the  Laird 
rams,  instead  of  persisting  in  their  forfeiture.  Not  more  intelligible  is 
the  claim  of  credit  for  the  course  of  the  Government  in  the  case  of  the 
Pampero,  where  the  forfeiture  was  admitted  by  the  claimants,  but  was 
never  brought  to  an  actual  sale,  which  would  inflict  the  loss  of  its  valne 
upon  the  guilty  projectors  of  its  intended  cruise.  Certainly,  the  British 
Goverument  accomplished  the  detention  both  of  the  Pampero  and  of  the 
LiUrd  rams,  and  the  United  States  have  never  omitted  to  express  their 
satisfaction  at  this  real  benefit  which  tfaey  received  from  the  saccess  of 
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Her  Majesty's  Government  in  these  instances.  But,  that  the  punitive 
terrors  of  this  act  should  have  lost  tlie  example  of  actual  forfeiture  to 
the  Rebel  resources,  or  to  the  euilty  British  ship-builders,  of  the  great 
value  invested  in  them,  and  that  the  British  GovernmeDt  should  have 
refunded  the  money,  exhausted  by  the  guilty  enterprise  of  the  Laird 
rams,  in  season  for  its  new  use  by  the  Rebel  agenta  and  their  accomplices 
in  the  same  illegal  service,  can  never  seem  to  the  United  States  a  valu- 
able contribution  to  the  efficiency  of  the  Foreign  Enlistment  Act  as  an 
instrument  of  iiifni«AmeHt  of  these  prosci'ibed  and  dangerous  proceed- 
ings. 

These  various  traits  in  the  actual  dealing  of  Her  M^esty's  Govern- 
ment with  the  Foreign  Enlistment  Act  as  an  instrnnient,  and  as  its  only 
instrument,  for  maintuining  its  neutral  obligations  to  the  United  States, 
became  as  well  known,  and  were  as  clearly  appreciated  by  all  Her 
Majesty's  subjects,  and  through  all  her  imperial  dominions,  as  if  they 
bad  been  announced  by  a  Queen's  Proclamation.  No  wonder  that  a 
learned  judge  of  one  of  Her  Majesty's  superior  courts  declared  that  a 
whole  fleet  of  ships  of  war  could  be  i'iven  through  the  statute  I  That, 
as  matter  of  fact,  a  whole  fleet  of  ships  of  warwas  driven  through  that 
statute,  is  in  proof  before  this  Tribunal. 

Upon  the  whole  proofs,  then,  and  in  their  application  to  the  cases  of 
B'.ti.h  „i..^-.  all  the  offending  vessels,  we  confidently  submit  to  the  Arbi- 
".TnVSi'Arill'ii'.iu";  trators,  that  the  Foreign  Enlistment  Act,  aa  construed  and 
«tda.d,i„-D-.  administered,  was  not  an  adequate  instrumentality  for,  and 
its  actual  employment  by  the  Government  did  not  amonnt  to,  the  use  of 
"  due  diligence  to  prevent "  the  violations  of  the  iDternatiooal  obliga- 
tioDS  of  Great  Britain  to  the  United  States,  which  are  now  under  re- 

We  have  never  been  able  to  appreciate  the  practical  difficulties  in 
preventing  the  emission  of  these  hostile  vessels  from  British  ports. 
They  were  a  long  time  in  course  of  construction ;  they  were  long  under 
the  actual  notice  of  the  Government;  its  apparatus  and  resources  for 
the  fnlflUment  of  the  required  duty  were  deliberated  upon,  explored, 
and  understood.  In  truth,  no  practical  difficulties  did  exist.  But, 
whether  or  no  this  plain  and  easy  execution  of  the  practical  duty  itself 
could  not  become  uncertain,  difficult,  and  oven  impossible,  by  the  adop- 
tion of  theories  and  methods  and  agencies  which,  framed  only  divergo 
intuitu,  naturally  ended  in  failure,  is  a  very  difficult  question.  These 
constant  failures  were  never  from  ignorance,  from  accident,  or  misfor- 
tune. They  were  not  like  the  failures  which  may  happen  under  any 
Government,  where  remoteness  of  ports,  impediments  of  commuulcation, 
obscurity,  and  insignificance  of  the  projects  and  the  ves-sels  themselves, 
give  opportunity  for  concealment  and  surprise.  Such  are  the  instances 
iudustriously  collected  iu  the  British  Case  and  Counter  Case  from  the 
earliest  years  of  the  existence  of  the  Government  of  the  United  States, 
and  again  in  the  period  of  the  Spanish-American  and  I'ortnguesc- 
American  hostilities.  The  situations  are  very  dissimilar;  the  conduct 
of  the  British  Government  here,  and  of  that  of  the  United  States  at 
those  early  periods,  proceed  uiwa  very  different  systems ;  the  causes  of 
failure,  as  bearing  upon  responsibility  therefor,  are  entirely  distinct. 

It  is  quite  agreeable  to  be  relieved  from  puzzling  over  the  complexi- 
ties, and  delicacies,  and  obstacles  which  seemed  to  embarrass  Her 
Majesty's  Government,  under  Earl  Russell's  management  of  this  inter- 
national duty,  in  reference  to  so  simple  a  matter  as  arresting  these 
great  ships  of  war,  the  Florida,  the  Alabama,  the  Georgia,  and  the  Sbon- 
andoata,  by  the  frank  and  practical  view  of  the  duty  and  the  task  ex- 
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pressed  by  Earl  Graaville,  in  Parliament,  in  the  debate  on  the  Wash- 
ington Treaty.    Earl  Granville  aaid : 

On  the  one  haad,  nothing  U  so  easy  as  to  prevent  a  vossel  of  the  AUIiania  class 
acting  from  onr  uorett,  and  the  only  loss  to  the  coontry  whlcli  would  reault  from 
aieb  a  prevention,  nonld  be  Che  small  amonut  of  pruiit  n'bicb  the  iudividual  constnict- 
ing  and  equipping  tbe  vessel  might  derive  from  tLe  transaction,  which  in  almost  every 
caw  is  coDtrary  to  tbe  Proclamation  of  the  Qaeen. ' 

Nor  are  we  able  to  see  how  Her  Majesty's  GoTeruroeiit  can  escape 
rrom  the  dilemma  n-hich,  on  its  ffiilure  to  stop  the  Florida  and  the 
jUabatna,  and  its  easy  snccess  in  stopping  the  Laird  rams,  was  proposed 
to  it  by  Sir  Hugh  (now  Lord)  Cairns,  in  Parliament. 

Wiiat  will  ^on  say  to  tbe  American  Minister  now  1  Do  not  you  uiippose  that  the 
American  Minister  will  come  to  yon  and  sny,  "Yon  told  me  last  year  that  unless  you 
bad  •  case  for  seizare,  and  proof  by  proper  evidence,  you  conld  not  arrest  a  ship  at  all; 
tbatyon  conld  not  detain  herf  A]tbon);h  you  admitted  that  the  &cta  I  brought  be- 
fore yon  created  very  great  auspiciun,  you  said  that  you  cuuld  not  seize  the  Alabama, 
ihcTvfore  you  could  not  touch  her.  Bnt  look  at  what  you  did  in  Suptember.  For  a 
vhole  month  yon  detained  these  steam-rams  in  the  Mersey,  while,  according  to  your 
own  words,  yon  were  eolleptiug  evidence,  and  endeavoring  to  s«e  whether  yonr  ena- 
picious  were  well  founded."  *  ■  1  maintain  that  when  the  Uniteil  States  bold 
ihis  langna)^,  either  onr  Government  must  contend  that  what  they  did  in  Hept«inber 
VM  nnconatitntional,  or  thoy  ought  to  have  done  tbe  same  with  regard  to  the  Ala- 
bama, and  are  Itabte.  ^ 

T.  Manifestly,  if  the  Foreign  Enlistment  Act  of  Great  Britain  was 
thns  inadequate  and  nnanitablo,  as  an  efficient  instrument  n.  o,,\^, ,, 
in  the  hands  of  the  Government  for  the  fulflllmeut  of  ir«  K™?m™t»«™ 
international  duty  to  the  United  States,  it  was  a  failure  in  ""  =f ■"- ■"liK'"- 
the  "nse  of  due  diligence  to  prevent"  tbe  injuries  now  complained  of, 
not  to  obtain  from  Parliament  a  suitable  and  efilcient  act  for  the  fulfill- 
itient  of  the  duty.  The  demonstration  of  the  existence  of  this  obliga- 
tion, aud  of  its  being  early  brought  to  the  notice  of  Her  Majesty's  Gov- 
crumeut  by  the  United  States,  and  of  the  refusal  of  Great  Britain 
to  meet  the  obligation,  is  complete.  We  refer  the  Tribunal  to  a  state- 
ment of  the  contemporary  correspondence  on  this  subject  between  the 
tiovemments,  and  a  memorandum  of  the  action  of  Great  Britain  in  the 
matter,  after  tbe  close  of  the  Kebellion,  contained  in  Note  C  of  the  Ap- 
l>endix  to  this  Argument. 

In  strong  contrast  with  this  inaction  of  Great  Britain,  and  with  its 
justification  by  Her  Majesty's  Government,  is  the  course  e„.,rM  b«,_, 
taken  by  the  Government  of  the  United  States  in  1793,  at  ll',';,;T;'*l=4''rh'- 
the  instance  of  Great  Britain,  in  1817,  at  the  instance  of  ;;™1''h!;;";;:! 
Portugal,  and  again  in  1S38,  to  meet  an  exigency  in  the  in-  *"'"■ 
terest  of  Great  Britain,  for  the  maintenance  of  its  sovereignty  over  the 
Canadian  provinces. 

On  the  3d  of  December,  1793,  President  Washington,  in  his  message 
to  Congress,  after  stating  the  means  that  he  had  used  to  maintain  a 
Ktrict  and  impartial  neutrality,  said : 

It  restfl  trith  the  wisdom  of  Congress  to  correct,  improve,  or  euforcB  this  plan  of  pro- 
wdnre,  and  it  will  probably  be  found  expedient  to  extend  the  le^al  cocte  and  jurisdic- 
lion  of  the  conrta  of  the  United  States  to  many  cases  which,  though  dependent  apon 
principles  alroady  recognized,  demand  some  further  provisions. 

When  individuals  shall,  within  the  United  States,  array  themHelvos  iu  hostility 
't^ainst  any  of  the  powers  at  war,  or  enter  upon  military  expeditious  or  enterprises 
rilhic  the  jurisdiction  of  tbe  United  States,  or  where  penalties  on  violations  of  the 
l4w  of  nations  may  have  been  indistinctly  marked  or  aro  luadeignate,  these  oDeuseH 
rannet  receive  too  early  and  close  an  atlention,  and  require  prompt   and  decisive 


I  Appendix  to  this  Arffomeut,  Not*  B.  =Am.  App.,  vol.  v,  p.  4X1. 
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On  tlie  20th  of  December,  1816,  the  diplomatic  representative  of  Poi^ 
tngal  thus  wrote  to  Mr.  Monroe,  then  Secretary  of  State : 

10  CongKta  of  such  pnrvis- 

Six  days  later,  President  Madison  addressed  a  message  to  botb  Houses 
of  Congress  in  part  as  follows : 

With  a  TJeir  to  mAiutain  more  effectually  tbe  respect  due  to  the  lavra,  to  the  etuu- 
acter,  anil  to  neutral  and  nacifiu  relatioue  of  the  Uuited  States,  I  recomniead  to  tbe 
conaideratioa  of  Congresa  ^e  expedieucy  of  such  further  legislative  provisions  as  may 
he  requisite  for  detaining  vessels  actually  equipped,  ur  in  coarse  of  eqaipmeot,  with  » 
warlike  force,  within  the  Jnrisdiotion  of  the  Iluited  States ;  or,  as  the  cuse  maybe,  for 
_....■.._.  r —  ....    .f  . ....  yggggig  odeqnat*  seoarities  a^nst 

At  the  same  time,  Mr.  Monroe,  Secretary  of  State,  wrote  to  Mr.  For- 
syth, chairman  of  the  Committee  on  Foreign  Belations : 

I  have  now  the  honor  to  state  that  the  proviuons  necessary  to  make  tbe  laws  effect- 
ual against  fitting  ont  armed  vessels  in  our  ports  for  the  purpose  of  hostile  cmising, 
seemtobe: 

Ist.  That  tbey  shontd  be  laid  under  bond  not  to  violate  the  treaties  of  the  United 
States  under  the  law  of  nations,  in  all  cases  where  there  is  reason  to  suspect  snch  » 
purpose  on  foot,  including  the  coses  of  vessels  taking  on  board  amu  and  munitions  of 
war,  applicable  to  the  equipment  and  armaineut  of  such  vossela  mibsei|iient  to  their 
departure. 

2d.  To  invest  the  Collectors,  or  other  Revenue  Offlcers,  where  there  are  no  Collectors, 
with  power  to  seize  and  detain  vessels  under  cli-cunjstances  indicating  strong  preeump- 
tionof  an  intended  breach  of  the  law,  tbe  dttentiou  to  take  place  until  tlie  order  of  tbe 
Executive,  on  a  full  representation  of  the  facts  hod  thereupon,  can  be  obtained. 

""  ~    ixisting  laws  do  not  go  to  this  extent.    They  do  not  authorize  tbe  demand  of 


aecurity  in  any  shape,  or  any  interposition  on  tlie  part  of  the  macistrocyas  a  preventive, 
when  there  is  reason  to  suspect  an  intention  to  coiiiiuit  the  offense,  Tbey  rest  upon 
tbe  general  footing  of  pnnisliing  the  iitti^riae  merely  where.  If  there  be  full  evidence  of 
tbe  actual  perpetration  of  the  crime,  the  party  is  banded  over,  after  trial,  to  the  penalty 
denounced.^ 

The  circumstances  under  which  tbe  temporary  Neutrality  Act  of  183S 
was  passed,  are  fully  stated  in  the  Case  of  tbe  United  States,  (p.  133,) 
and  the  act  itself  can  be  found  in  the  documents  presented  therewith.^ 

Not  less  iti  contrast  with  the  indifference  and  obstructions  with  which 
Her  Majesty's  Ooveniment  met  the  earnest  applications  of  the  Govern- 
ment of  the  United  States,  in  tbe  stress  in  which  it  was  placed,  for  au  im- 
provement of  the  Foreign  Enlistment  Act,  are  the  solicitude  and  attention 
bestowed  by  Great  Britain  upon  the  amendmeut  of  this  act  after  the 
rebellion  was  suppressed.  The  report  of  the  Boyal  Commission,  appointed 
to  consider  the  subject,  upon  the  defects  of  tbe  old  law  and  the  nevessary 
amendments  to  give  it  due  vigor,  leaves  uothing  to  be  said  in  condem- 
nation of  tbe  persistency  with  which  Great  Britain  clang  to  it  during 
the  whole  period  of  the  itebellion.  The  promptitude  of  Parliament  in 
enacting  the  new  statute  upon  the  breaking  out  of  the  recent  war  be- 
tween Prnssia  and  France,  has  already  been  referred  to,  and  is  exhibited 
in  the  extracts  from  the  debate  on  its  passage,  set  forth  in  TSote  B  of  the 
Appendix  to  this  Argument.  ' 

It  is  nnnecessary  to  argue  that  the  passage  of  the  present  Foreign  En- 
listment Act  in  May,  1861,  following  upon  the  Queen's  Proclamation  of 
neutrality,  and  its  reasonable  enforcement,  would  have  precluded  the 
scandals  deplored  by  the  British  Government  and  the  injuries  suffered 
by  the  United  States  from  the  emission  of  the  Alabama  and  her  con- 
sorts from  British  ports.    The  text  of  the  act  carries  its  own  argument. 
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Well  might  that  emineat  publicist,  Pliillimore,  immediately  after  the 
passage  of  this  act,  "  rejoice  that  the  Eaglish  Ooverament  has,  by  the 
!<tatate  of  this  year,  strengthenecl  the  handa  of  the  ExecatiTe,  aad  given 
<;reater  force  and  promineDce  to  the  maxim  that,  vith  respect  to  the 
ext«rDal  relatioDS  of  the  State,  the  will  of  the  sobject  is  hound  up  in 
that  of  his  Government."' 

We  coufldently  sabmit  that,  in  refusing  to  amend  the  Foreign  Enlist- 
ment Act  in  aid  of  the  fulflllmetit  of  the  duty  prescribed  by  the  Three 
Rales  of  the  Treaty,  Great  Britain  failed  "  to  use  due  diligence  to  pre- 
vent'^  the  injuries  for  which  the  United  States  demand  redress  from  the 
justice  of  this  Tribnnal, 

VI.  We  pass  now  to  ao  examination  of  the  question  of  "  the  ose  of 
due  diligence  to  prevent"  the  violation  of  its  international 
duty  to  the  United  States,  as  exhibited  in  the  course  pur-  f^'^H  tt^  ~: 
BBcd  toward  the  offending  vessels  by  Great  Britain,  after  ""  '  '''""" 
their  ttrst  escafw  from  British  ports,  under  the  circumstances  and  con- 
seqnences  of  inculpation  for  snch  escape  which  have  already  been  con- 
sidered. Except  for  the  actual  violence  and  depredations  committed  by 
Ihe  escaped  crnisers  after  their  emission  from  British  ports,  the  injuries 
to  the  maritime  property  of  the  United  States  anjl  the  enormous  con- 
nected losses  to  the  national  wealth  would  not  have  been  inflicted.  In 
every  view,  therefore,  the  subsequent  career  of  the  cruisers  becomes  of 
ihe  highest  importiince  to  the  practical  determination  by  this  tribnnal 
of  the  matters  in  judgment  before  it. 

1.  It  is  indisputable,  that  if,  in  respect  to  any  one  of  the  vessels  in- 
criminated, the  escape  of  that  vessel  from  the  home  port 

should  have  been  shown  by  Great  Britain,  to  the  satisfaction  =»^™..''n".;i'" 
of  the  Tribunal,  to  have  taken  place  in  spite  of  "  the  use  of  "h».;n  "^""ii 
dne  diligence  to  prevent"  it,  the  principles  of  the  Three  Rules  ''"  ''^'^-^• 
and  of  international  law  not  inconsistent  therewith  will  require  that  the 
same  luqiiisition  must  be  applied  to  any  subsequent  escape  from  another 
port  of  the  British  Empire,  home  or  colonial,  where  the  Government  hud 
an  opi>ortnnity  to  lay  hands  upon  and  arrest  her. 

Thus,  suppose,  for  a  moment,  that  the  British  Government  was  not  in 
fault  in  respect  of  the  first  emission  of  the  Florida  from  the  port  of 
Liverpool,  her  snbaequent  history  at  Nassau  must  then  be  esamined. 
If  her  openly  allowed  departure  from  Nassau,  "on  an  expedition  of  pil- 
lage, piracy,  and  destruction,"  (to  quote  Governor  Bayley  again,)  was 
not  w  spite  of  the  use  of  due  diligence  "  to  prevent  the  departure  from 
its  jurisdiction  "  of  a  vessel  which  had  "  been  specially  adapted  in  whole 
OT  in  part  within  snch  jurisdiction  to  warlike  use,''  such  departure  is, 
in  itself,  a  failure  by  Great  Britain  to  fulfill  the  duties  set  forth  in  the 
Three  Uules  of  the  Treaty,  and  must  be  so  pronounceil  by  the  Tribunal. 
As  the  Florida,  until  after  she  left  Nassau,  remained  in  the  same  plight 
of  a  British  vessel  as  when  she  left  Liverpool,  and  did  not  receive  a  (so- 
called)  "  commission,"  or  change  her  flag  until  afterward,  there  is  no 
opportunity  for  cavil  upon  this  point. 

2.  If,  on  the  other  hand,  the  original  escape  of  any  of  the  offending 
vessels  from  the  home  port  shall  inculpate  Great  Britain  under  the  Bnles 
of  the  Treaty,  it  is  obvious  that  the  original  fenlt  and  accountability  of 
Great  Britain  in  the  supposed  case  only  enhance  the  obligation  which, 
we  have  seen,  requires  "  the  use  of  due  diligence  to  prevent"  the  sabse- 
qaeot  departure  from  its  jurisdiction  of  a  vessel  whose  original  escape 
fh>m  the  home  port  has  not  been  impated  to  a  default  in  such  diligence. 

'  Phlll.  Int.  Law,  {ed.  1871,)  p.  28,  proftee. 
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3.  Tbis  obligatiou,  whether  in  the  alternative  of  the  original  esca[>e 
of  the  offending  vessel  being  for  want  of,  or  in  spite  of,  tbe  "  ose  of  due 
diligence  to  prevent"  it,  must  endure  nntil  it  has  been  fully  and  suc- 
cessfully met  by  the  arrest  and  detention  of  the  offending  vessel,  and 
her  "expeditiou  of  pillage,  piracy,  and  destruction"  brought  to  a  close. 

We  have  already  considered  whether  this  indisputable  general  propo- 
Ti.u..«i.iin„««  sition  needs  to  be  qualified  by  the  impediment  insisted 
*i,.mi'-A"bj"""''i-  upon  to  its  continued  application,  arising  from  tbe  (so- 
"""'°°'°""""'  called)  "commission"  as  a  public  ship  of  a  beUijerent  ttot 
recognized  at  a  nation  or  a  aotereign.^  We  have  shown  that,  in  regard 
to  public  ships  of  recognized  nations  and  sovereigns,  this  public  char- 
acter by  comity  withdraws  them  only  from  thejurisdiction  of  courts  and 
process,  and  leaves  them  amenable  to  the  political  and  executive  power. 
We  have  shown  that,  in  the  case  of  public  ships  having  no  recognized 
state  or  sovereign  behind  them,  the  political  and  executive  power  deals 
with  them,  in  its  own  discretion,  with  strong  hand,  in  administration  of 
every  duty  and  every  right  i)erbiiuing  to  itself  or  owed  to  another  na- 
tion. The  grounds  upon  which  we  put  our  inculpation  of  Great  Britain 
for  dealing  with  these  liebel  cruisers,  as  it  did,  after  their  commission  as 
public  ships,  do  not,involve  any  contention  as  to  whether  or  not  judicial 
control  should  thereafter  have  been  asserted  over  them.  This  domestic 
4]uestion  of  comity  to  the  liebel  cruisers  on  their  "  expeditions  of  pillage, 
piracy,  and  destruction,"  may  be  at  the  discretion  of  a  Government. 
But  the  pretensions  that  the  international  duty  by  which  Great-Britain 
was  "bound"  to  tbe  United  States  to  use  due  diligence  to  prevent  these 
offending  vessels  of  guilty  origin  from  departing  from  its  ports  when  it 
was  master  of  the  opportunity  so  tn  do,  was  cut  short  and  overmastered 
by  the  liebel  "  commission,"  upon  the  reasons  already  given,  we  entirely 
deny. 

4.  It  is  conspicuous  upon  the  proofs  before  the  Tribunal  that  it  was 

quite  in  the  power  of  Her  Majesty's  Government,  by  arrest- 
^.^-.Vi  r".2.'."!l  ing  these  offending  vessels  at  their  first,  or  even  later,  visits 
i™. ^Mr<j°j"^"  to  British  ports  n/ter  their  successful  fraud  upon  the  neutral 
"*°°^  obligations  of  Great  Britain  iu  their  original  "escape^"  to 

have  intercepted  these  "expeditions  of  pillage,  piracy,  and  destruction," 
and  at  once  repairwi  the  misfortune  or  the  failure  of  duty  which  had 
made  such  "escape"  possible,  and  struck;  a  fatal  blow  at  the  syafematic 
project  and  preparation  of  such  expeditions  from  the  home  ports  of  Great 
Britain.  There  was  no  adequate  motive  for,  or  benefit  from,  these  guilty 
enterprises  if  the  first  escape  were  to  leave  the  vessels  homeless  and 
shelterless  upon  the  ocean,  with  no  asylum  in  British  ports  except  aach 
as  mere  humanity  offers  against  stress  of  storm  and  danger  of  ship- 
wreck. Such  asylum,  upon  tbe  very  motive  ou  which  it  is  yielded,  npon 
the  very  plea  upon  which  it  is  begged,  the  sentiment  of  humanity,  would 
have  exacted  the  abandonment  of  the  career  of  violence,  meditated  or 
commenced,  and  a  submissiou  to  the  outraged  authority  of  Great  Britain, 
whose  peace  and  dignity  were  compi-omised  by  the  original  escape  from 
its  ports. 

It  is  a  notable  fact  that  not  one  of  these  offending  vessels  ever  re- 
turned to  a  home  port  of  Great  Britain,  except  the  Georgia,  to  be  dis- 
mantled and  sold,  and  the  Shenandoah  to  be  surrendered  to  the  Govern- 
ment of  the  United  States.  The  Florida  once,  and  the  Alabama  once, 
sought  the  commercial  recruitment  which  the  hospitality  of  the  ports  of 
France  conceded  them,  on  the  plea  of  rel&che  forcSe.  They  had  not  vio- 
lated the  neutrality  of  France  in  their  original  outfit,  and  bad  no  resent- 

'  Supra,  pp. 
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ments  or  reatraints  to  fear  in  her  ports.  But  why  prefer  France  to 
England  t  Was  it  on  motives  of  market  and  coDveaieuee  t  The  snp' 
plies  for  these  cruisers  while  in  the  French  ports  were  sent  to  them  from 
England.  Every  interest,  every  inclination,  every  motive  wocid  have 
carried  them  to  England,  had  not  some  overwhelming  reason  deterred 
them  from  that  resort.  They  had  violated  her  neutrality ;  they  had 
brought  scandal  and  reproach  upon  tbe  administration  of  her  laws. 
They  were  not  lacking  in  courage  or  effronteryj  but  that  the  govern- 
ment of  Great  Britain  would  tolerate  their  presence  in  her  porta  to  re- 
plenish their  resources,  and  "  their  expeditions  of  pillage,  piracy,  and 
plunder,"  was  impossible  to  be  conceived,  and  they  avoided  the  danger. 
But  the  wide  power  of  that  nation  "  whose  morning  dmrn-beat,  com- 
mencing  with  the  sun  and  keeping  company  with  the  revolving  hours, 
siUToaQds  the  whole  earth  with  one  continuous  strain  of  the  martial  airs 
of  England,"  does  not  ontrun  the  obligations  of  public  Jnstice  or  of  in- 
ternational duty.  What  it  would  sliock  the  ntoral  sense  of  Englishmea 
to  deny  most  have  been  the  action  of  Her  Majesty's  Government  at  home, 
should  have  been,  but  was  not,  their  action  Ihronghont  their  colonial 
possessions. 

On  the  26th  day  of  April,  1864,  in  the  debate  in  the  House  of  Lords 
on  tbe  dispatch  of  the  Duke  of  Newcastle  to  Governor  Wodehouse,  in- 
Atmcting  him  that  he  should  have  detained  the  Tascaloosa,  Earl  Eussell, 
ilefending  this  instruction,  said  in  part  as  follows : 

It  mast  be  reculiected  that  all  tliese  applications  of  priuciples  of  interaational  law 
to  tlie  contest  between  the  Federal  and  so-atyled  Confederate  States,  bave  to  be  mada 
nixlor  Tery  exceptional  circnmHtances,  It  lias  been  osnal  for  a  Power  canying  on  war 
apoa  tbe  seaa  to  possess  porta  of  ita  own  in  which  vessels  are  bnilt,  eqnif>ped,  and  fltt«d, 
and  Ironi  which  the;  issue,  to  which  thej  brioK  their  prises,  and  in  which  those  prises, 
*hen  bronght  before  a  oonrt,  are  either  condemned  or  restored.  But  it  so  liappena 
that  in  this  conflict  the  Confederate  States  have  no  ports,  except  those  of  the  A^raey 
and  the  Cl;de,  ttmn  which  thef  fit  ont  ships  to  cmise  against  the  Federals. ' 

In  the  same  debate,  the  Attemey  General,  Sir  Boundell  Palmer,  also 
ilefending  the  dispatch,  in  addition  to  tbe  words  we  have  quoted  supra, 
said: 

Bf  tbe  rnoTe  foct  of  coming  into  nentrol  territory,  in  spite  of  the  probibftioD,  a  for- 
«i^  Power  places  itself  in  the  position  of  an  ontlaw  against  the  rigbts  of  nations, 
ood  it  is  ft  mere  nnestion  of  practical  discretion,  judgmep*  — '''  "■~«'.--n— "  "-i — •  ;- 
tbe  proper  way  of  vindicating  the  offended  dignity  ofthe  i 

In  February,  1864,  Mr.  Vernon  Harcourt  thus  wrote  in  a  letter  to  the 
London  Times : 

I  think,  that  to  deny  ta  tbe  Florida  and  to  the  Alabama  access  to  onr  ports  nould  be 
tbe  b^timate  and  dignified  maoner  of  expressing  our  diaapprovt^  of  the  fraud  which 
has  been  practiced  njxin  onr  neutrality.  If  we  abstain  from  taking  sncb  a  course,  I 
f«ar  we  may  justly  lie  under  tbe  impntation  of  having  done  less  to  vindicate  out 
Rood  fUth  than  the  American  GoTenunent  oousented  at  our  instance,  npon  former 
■j)  do.' 


On  the  13th  of  May,  1864,  in  a  debate  relative  to  the  course  that 
should  be  adopted  in  regard  to  the  Georgia  which  had  come  into  Lir- 
erpool,  the  Attorney  General  said : 

I  bav«  Dot  tbe  least  donbt  that  we  have  a  li^bt,  if  we  tbouf{bt  fit,  to  exclude  froia 
SOT  own  porta  any  particular  sblp  or  class  of  ships,  if  we  consider  that  they  have  vio- 
lated oar  nentra]tty.< 

Id  1867,  Her  Majesty's  Commissioners  having  been  empowered  to 
report  what  changes  ought  to  be  made  in  the  Foreign  Enlistment  Act  for 


178  ARGUMENT    OF    THE   UKITKD    STATES. 

tbe  purpose  of  giving  it  increased  efficiency  and  bringing  it  into  full 
conformity  with  international  obligations,  all  joined  in  this  report : 

In  time  of  war  no  tcshcI  employed  in  a  military  or  naval  aer%-ice  of  any  belligorrnt 
which  aball  have  been  built,  ecinipped,  fitted  ont,  armed,  or  dispatched  contrary  to  the 
enoctmeDt,  should  be  admitted  into  any  port  of  iitr  Majesty's  dominions.' 

That  these  are  not  extreme  or  disputed  propositions,  is  evident  from 
the  concurrence  therein  of  Lord  Cairns,  Baron  Bramwell,  Sir  Konndell 
Palmer,  and  Mr.  Gregory,  as  well  as  Dr.  Philliniore,  Mr.  Vernon  Har- 
court,  Mr.  Thomas  Baring,  and  Mr.  Forster. 

On  the  4th  of  August,  1870,  in  the  House  of  Commons,  the  attorney- 
general.  Sir  R.  P.  Collier,  having  reference  to  the  omission,  from  the 
Foreign  Enlistment  Act,  of  a  clause  carrying  out  the  report  above  cited, 
said : 

He  had  to  explain  that,  althouKh  the  Royal  Commissi  oners  made  a  recomnendatiun 
to  theeffect  of  this  cluiTse,  they  did  not  int«Dd  that  it  should  be  emtHKlied  in  an  act  of 
Parliament,  bnt  that  it  should  lie  carried  out  nnder  tbe  Queen's  regalationa.  Tbe  Got- 
emot  of  a  Colony  would,  under  this  clanse,  have  to  determine  «-bethar  a  ship  entering 
big  port  was  illegally  fitted  out  or  not,  and  this  was  enough  to  show  the  object  tte 
commissioners  bad  in  view  could  not  be  carried  out  by  an  Act  of  Parliament.  It  was 
intended  instead  to  advise  Colonial  Governors  of  the  escape  of  any  illegally  fitt«<l 

Thus  it  appears  that  Her  Majesty's  Government  fully  recognizes  the 
power  of  the  Eoyal  Prerogative  to  exclude  from  British  ports  any  vessel 
or  class  of  vessels  which  has  violated  its  neutrality.  Brazil,  when  the 
occasion  for  tbe  exercise  of  this  right  was  presented,  considered  it  equally 
a  duty,  and  issued  and  executed  her  order,  for  the  exclusion  of  the  Ala- 
bama and  Shenandoah  from  any  port  of  the  Empire.^ 

Probably,  the  suppression  of  the  maritime  hostilities,  from  which  the 
United  States  have  suffered,  would  have  followed  from  the  milder  meas- 
ure of  proscription  from  British  ports,  enforced  by  arrest  and  deten- 
tion, if  the  prohibition  was  transgressed.  The  lead  thus  taken  by  Great 
Britain  would  naturally,  if  not  necessarily,  have  been  followed  by  the 
other  jKiwers  whose  possessions  afforded  a  casual  and  infrequent  resort 
for  tbe  ofi'ending  vessels.  Following,  at  greater  or  less  interval,  as  they 
bad,  the  recognition  of  belligerency  declared  by  Great  Britain,  these 
powers  would  have  admitted  the  common  duty  of  neutrals,  in  the  pecu- 
liar situation  of  maritime  hostilities  presented,  to  accept  the  dennncia- 
tion  by  Great  Britain  of  the  escaped  vessels  as  outlairs  and  not  bellig- 
erents, and  denied  them  further  hospitality. 

5.  Certainly,  in  the  absence  of  such  proscription,  it  would  seem  ne- 
n,  m'""t..  coBsary  that  some  representations  should  have  been  made 
'J^u  ™ir".T?J  by  Her  Majesty's  Government  to  the  persons  with  whom  it 
»°toi,J'*iureJ™  was  in  the  habit  of  communicating  as,  in  some  sort,  accred- 
l^mu'-VMa  ited  by  the  Rebel  organization  for  such  purpose,  concem- 
*"•  •■''■""*  ing  tbe  flagrant  violations  of  neutrality  in  which  Great  Brit- 
Ian  was  involved,  by  the  system  of  operations  of  the  Bebel  agents  here- 
tofore brought  to  the  notice  of  the  Tribunal.* 

The  Arbitrators  will  search  the  British  Case  and  Counter  Case,  and 
the  body  of  their  appended  proofs,  in  vain,  for  the  least  intimation  of 
such  representations.  But  we  are  not  left  to  inference  based  upon 
this  state  of  the  evidence.  In  the  American  Appendix  will  be  found 
certain  correspondence  between  Earl  Buss^l  and  Mr.  Mason,  (then  per- 
manently resident  in  London,]  which  exhibits  an  entire  onconcern  in 

K  to  this  Acgnt 
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the  miod  of  Her  Maj€Bt.v'B  Foreign  Secretary  at  tlie  time  tlie  escape  of 
tlie  Alabama  was  a  fresh  incident  at  home,  and  the  dealing  with  the 
escaped  Florida  by  the  colonial  anthoritiea  at  Nassau  was  under  the 
notice  of  the  Home  Administration.  During  the  very  period  of  these  two 
matters  of  the  Florida  and  the  Alabama^  which  Earl  Bussell  sabae- 
quently  stigmatized  in  Parliament  as  "a  scandal  and  a  reproach  "to 
Eugland,  a  correspondence  between  the  Foreign  Secretary  and  Mr.  Mason 
was  in  progress,  in  which  the  most  friendly  tone  and  topics  prevailed. 
This  correspondence  begins  with  July  17,  and  terminated  with  a  letter 
of  Earl  Kussell,  August  2, 1862.  This,  it  will  be  noticed,  runs  through 
the  time  of  the  deliberations  of  the  British  Government  as  to  the  arrest 
of  the  Alabama,  and  beyond  the  consummation  of  her  successful  evasion 
from  Liver[)ool.  But  not  a  word  on  the  subject  is  found  in  the  corre- 
spondence.' 

Again,  at  the  end  of  the  year  18&1,  another  correspondence  between 
the  same  writers  took  place,  and  that  nothing  of  expostulation  or  resent- 
ment, or  exaction  of  redress  for  these  continuing  outrages,  finds  place  in 
it,  may  be  well  inferred  ttom  the  manner  in  which  Mr.  Slidell  feels  justi- 
fied in  commenting  to  Mr.  Benjamin,  of  the  Confederate  Cabinet,  upon 
Earl  Baasell's  concluding  letter ; 

H'a  Iiordahip  Yoltiutaril 
possible  to  tbe  Northern  Gi  ,  .  _  .  _  . 

be  cBpecially  diatastef^il  to  them,  placed  in  coDDection  with  hiit  twice-repeated  reoog- 
nition  of  the  aeparate  existence  of  the  North  and  South,  as  never  merged, in  a  single 
nationality.  I  shonld  be  mnoh  snrnrised  if  this  letter  does  not  call  forth  a  uuivenal 
howl  against  hit)  Lordship  from  the  northern  preM.' 

That  Her  Majesty's  Government  could  promptly,  and  without  en- 
feebling courtesy,  discharge  this  duty  of  remonstrance  to  a  belligerent 
against  supposed  or  intended  violations  of  its  neutral  obligations,  is 
demonstrated  by  the  correspondence  of  Earl  Bussell  with  Mr.  Adams  in 
regard  to  some  matters  which  seemed  to  Her  Majesty's  Government  to 
require  explanations  from  the  United  States. 

On  tbe  3bth  of  November,  18C3,  Earl  Bussell  thus  wrote  to  Mr.  Adams 
in  part  as  follows : 

1  have  tb«  honor  to  call  yonr  attention  to  tbe  following  s(Ateniont«,  which  hnve  come 
lo  the  knowledKB  of  Her  MiOeatj-'s  Government,  respectiDg  the  shipment  of  British 
snbjecta  on  boam  the  United  States  ship  of  war  Kearsarge,  when  in  thoport  of  Queens- 
towQ,  far  Berrice  In  the  Navy  of  tbe  Uuit«d  States. 

I  need  not  point  oat  to  ;ou  the  impoi-tanca  of  these  statemeubi,  aa  proTing  a  delib- 
ernte  violation  of  the  laws  of  this  couutrj,  within  one  of  its  harbors,  b;  commLssioDed 
efficers  of  the  Navy  of  the  United  States. 

Before  I  sa,v  more,  I  wait  to  learn  what  you  can  allege  in  extenuation  of  inch  calpa- 
ble  conduct  on  the  part  of  the  United  States  offlcers  of  the  Navy,  and  the  United 
States  Consul  at  Queenstown.' 

On  the  3l8t  of  March,  18C4,  Earl  Bussell  wrote  to  Mr.  Adams  as  fol- 
lows: 

Ihftve  the  honor  to  bring  hi  yonr  Doticeanaoconot,  taken  from  a  newspaper, of  what 
pused  at  the  trial  tiefore  Mr.  Justice  Keogh  of  the  British  subjects  indicted  for  having 
taken  service  in  tbe  United  States  ship  Kearsarge,  at  Queenstown,  in,  violation  of  the 
provisions  of  the  Foreign  Eolistment  Act;  and,  with  reference  to  the  correspondence 
which  has  passed  between  ns,  I  have  tbe  honor  to  request  that  you  will  inform  me 
wheUier  you  have  any  explanations  to  offer  on  the  subject.' 
On  the  9th  of  April,  ISfli,  Earl  Bussell,  writing  to  Mr.  Adams, 
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vhieb  yon  nill  perceive  that  be  was  examined  and  swoni  before,  or  with  tbe  knowl- 
edf[e  ofj  oWcen  of  tbe  United  8tat««  sbip  of  war  Kearaarge,  and  faruiabed  witb  tbe  nni- 
form  of  a  Uaited  States  sailor. 

D  bave  taken 

So,  too,  Her  Majesty's  GoTemment  did  find  occasion  and  opportunity 
to  address  its  first  remonstrance  on  tbe  subject  of  these  violations  of 
neatrality  to  the  i)er8onB  with  whom  it  wae  in  the  habit  of  treating  as 
representAtivesof  theSebeloiganization.  Thi8waBFebraaryl3,18G5,jaBt 
two  months  before  the  final  overthrow  of  the  Rebellion  and  the  snrrender 
of  Richmond.  We  append  the  opening  and  concluding  paragraphs  of 
this  remonstrance.  They  form  part  of  the  letter  from  which  important 
citations  have  been  made  in  this  argument,  and  a  considerable  extract 
from  which  is  placed  at  the  head  of  part  v,  of  the  case  of  the  Unit«d 
States.  By  that  extract  it  appears  that  "  the  unwarrantable  practice  of 
building  ships  in  this  country  to  be  used  as  vessels  of  war  against  a 
state  with  which  Her  Majesty  is  at  peace"  was  still  continued,  and 
formed  a  main  subject  of  the  remonstrance.  We  quote  from  Karl  Rus- 
sell's letter : 

It  is  now  mj  duly  to  request  ynu  tobriiiKtothenotiue  of  tbe  autboritiee  nnderwbora 
Ton  act,  with  a  vit^w  to  tbeir  seiiuUH  conaideriition  thereof,  the  jost  comfilaiuts  which 
Her  Majesty's  Government  bave  to  make  of  tbe  condnct  of  tbe  so-called  Confederate 
Government.  Tlie  facts  upon  which  theee  complnints  are  founded  t«nd  to  show  that 
Her  Majesty's  nentrality  is  not  resueutcd  by  the  agents  of  thnt  UovernnieQt,  and  that 
nndne  and  re  pre  lien  si  ble  attempts  bavti  heen  made  by  them  to  involve  Her  M^esty  iu 
»  war  in  wliich  Her  Majesty  bad  declared  her  intention  not  to  take  part. 

You  may,  gentlemen,  bave  tbe  means  of  contesting  the  accuracy  of  the  informatioft 
on  wbicb  my  foregoing  statements  have  been  founded  ;  and  I  ahonid  be  glad  to  find 
that  Her  Majesty's  Government  have  been  uiBinfornied,  although  I  have  no  reason  to 
think  that  such  bas  heen  the  case.  If,  on  the  contrary,  the  information  which  Her 
Majesty's  GoTernment  have  received  with  regard  to  these  niattura  cannot  be  gainsaid, 
I  tmst  that  yon  will  feci  yonraclvcsttuthorized  to  promise,  on  behalf  of  the  Confederate 
Govemmeot,  that  practices  so  offensive  and  unwarrantable  shall  cease,  and  shall  be 
entirely  abandoned  for  the  fiitnre.  I  shall,  therefore,  await  anxiously  yoor  reply,  after 
referring  to  the  authorities  of  the  Confederate  Stat«s.' 

We  find,  too,  that  in  March,  1865,  hardly  thirty  days  before  the  sur- 
render of  Richmond,  the  Colonial  Governor  at  Nassau  advised  the  home 
Government  of  the  means  that  had,  at  last,  been  found  to  make  the  eva- 
sion of  another  Florida  impossible.  The  Governor  writes  to  Mr.  Card- 
well,  a  member  of  the  Ministry,  as  follows  : 

I  take  tbia  opportunity  of  n 
made  to  me  of^  every  eteaw-v 
thing  in  the  construction  or  e , 

rnnners,  and  the  officers  nf  customs  are  on  the  alert  to  detect  and  report  any  attempts 
to  violate  the  provisions  of  Ibe  Foreign  Enlistment  Act.^ 

It  is  unnecessary  to  point  to  the  conclusion  which  the  Arbitrators, 
must  have  anticipated,  that  these  powers  of  remonstrance  and  these  re- 
sources of  vigilance,  if  resorted  to  in  February  and  March,  1802,  would 
have  foreclosed  the  controversy  now  in  judgment  before  the  TribtisaL 

It  is  easy  to  see  how  these  manifold  failures  of  Great  Britain  to  Mflit 
its  international  duty  to  the  United  States  led  to  the  enormous  ix^nrlea^ 
as  their  necessary  consequences,  which  have  constituted  th«  gum  of  tl)& 
grievance  which^  at  tbe  close  of  tlie  Rebellion,  the  United  States  had 
suffered  from  this  friendly  power. 

By  confining  attention  and  efibrts  to  questions  of  legal  conviction  for 
mnnioipal  ofl'euses,  and  becoming  helpless  in  the  meshes  of  lawyers  and 
courts,  Her  Majesty's  Government  saw  the  Florida  and  Alabama  emitted 
>  Am.  App.,  YoL  i,  pp.  030, 63L 
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from  Britis))  ports,  while  they  were  "  watched ''  by  Government  officers 
and  debated  about  by  eminent  lawyers,  and  made  them  but  forernnnera 
of  like  offenders.  The  domestic  law  protected  their  evasion  and  para* 
lyzed  the  goveTomenVB  prevention,  and  the  international  obligation  had 
no  place  or  anthority  at  that  stage  of  the  transaction.  But  the  moment 
tbey  were  out  they  were  protected  in  their  "  expeditions  of  pillage,  pi- 
racy, and  destruction"  by  thelaw  of  nations,  which,  it  was  said,  compelled 
Great  Britain  to  hold  her  hands,  by  reaBon  of  the  respect  which  inter- 
national comity  inspires  for  the  "  commission  "  of  even  sach  cruisers. 

It  was  true  that  this  debility  of  municipal  law,  and  this  homage  to 
comity,  were  wholly  voluntary  on  the  part  of  Great  Britain. 
The  one  was  curable  by  Parliament,  and  the  other  lay  at  the  .n"h,-"mp"°'" 
discretion  of  the  Crown.  But  Her  Majesty's  Government,  """""'- 
vhile  the  events  were  in  progress,  did  not  find  adequate  reasons  for  any 
action,  notwithstanding  the  wide-spread  depredations  which  these  offend- 
ing vessels  were  committing. 

There  was  one  measure  of  restriction  upon  these  depredations  which 
Her  Majesty's  Government  adopted  and  persevered  in,  we  i,ci„,i,„  of 
mean  the  exclusion  of  prizes  of  either  belligerent  from  Brit-  K',u"»""£i.«h"uI 
ish  ports.  This  ordinance  was  consonant  with  sound  prin-  '■■■"'«»'■'"■ 
ciples.  and  adopted  and  enforced  in  sincere  good  faith.  But  to  this 
measure  we  can  trace  no  reid  benefit  in  actually  repressing  the  maritime 
hostilities.  On  the  contrary,  its  most  afBictive  feature,  the  destruction 
of  ships  and  their  cargoes  at  sea,  flowed  from  the  circumstance  that  the 
rebels  had  no  ports  of  their  own  which  the  naval  power  of  the  United 
States  had  not  closed,  and  that  their  prizes  were  excluded  from  neutral 
ports.  This  was  well  pointed  out  by  Earl  Russell  in  parliament,  in  a 
passage  already  referred  to. 

It  was  for  this  reason  that  the  well-meant  exclusion  of  prizes  firom 
neutral  ports  gave  to  the  rebel  crnisers  enlarged  capacity  for  terror  and 
for  mischief,  and  shocked  the  civilized  world  with  this  spectacle  of 
destructive  violence.  But  the  appeal  that  this  consequence  was  a 
demoDStratiou  that  maritime  belligerency  should  never  have  been 
granted,  and  that  the  true  remedy  was  to  withdraw  the  concession,  was 
not  successful. 

Under  these  two  measures  of  homage  to  the  rebel  "  cummission," 
though  it  covered  a  Florida  or  an  Alabama,  and  of  acquiescence  in  the 
destruction  of  enemy's  maritime  property  without  adjudication,  Amer- 
caa  commerce  was  ground  to  powder,  as  between  the  upper  and  the 
nether  millstone. 

Meanwhile  no  retaliation  of  prize  capture  or  destruction  as  enwny's 
property  was  possible.  The  law  of  coutrabaod  and  breach  of  blockade 
iras  the  only  weapon  at  the  command  of  the  United  States  against  the 
fleet  of  blockade  runners  owned  and  navigated  by  the  Kebel  organiz- 
ation, but  protected  as  neutral  property  by  the  British  flag.  This 
retaliation  was,  necessarily,  submissive  to  the  prize  jurisdiction  and  to 
condemnation  only  upon  special  proofs.  It  was  thus  that  the  whole 
rebel  naval  warfare  was  prosecuted  by  cruisers  of  unlawful  British 
ontflt,  protected  by  British  recognition  of  the  Bebel  flag,  while  the 
whole  Bebel  commercial  marine  was  protected  by  the  cover  of  the  Brit- 
ish flag.  So,  too,  no  opportunity  to  shut  op,  or  to  capture,  or  to  destroy, 
soy  vessel  in  port,  was  open  to  the  Navy  of  the  United  States ;  every 
port  accessible  to  such  vessel  was  a  neutral  port,  which  the  United 
3lates  conld  neither  blockade  nor  invade  with  their  hostilities. 

We  have  exposed  these  peculiar  features  of  intolerable  hardship  to 
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*  tbe  United  States  in  these  maritime  hoBtilities,  for  tliebcar- 
'''^i""^"'"!^  ing  they  hare  upon  the  failure  of  Great  Britain  to  fulfill  its 
dtr^Ji'^niLu^  obligations  nnder  the  Rules  of  the  Treaty  in  refusing  to 
""'*'" '"/'hi  arrest  the  offending  vessels  in  its  ports,  or  to  exclude  thein 
"""'"■  thereflx>m,  after  their  original  outfit  and  escape.    We  con- 

fidently snbmit  that  the  Tribnoal  will  find  in  this  groand  of  incnlpation,   ' 
(1)  a  substantive  failure  of  "  due  diligence,"  in  the  sense  of  the  Treaty, 
and  (2)  a  maintenance  of  continned  responsibility  for  "  all  claims  grow- 
ing out  of  the  acts  of  these  vessels  during  their  career  to  its  end. 

It  will  remain,  then,  for  the  Tribunal  to  consider  these  various  propo- 
sitions of  law  and  of  fact,  nnder  which  the  actual  conduct  of  Her 
Majesty's  Government  is  now  to  be  judged,  and  to  apply  them,  so  far  as 
they  shall  approve  themselves  to  the  enltghtened  judgment  of  the  arbi- 
trators, to  the  exact  analysis  of  the  evidence  touching  each  offending 
vessel,  in  a  previous  division  of  this  argument  set  forth.  We  gladly 
recognize  the  great  advantages  which  tbe  contending  parties  will  derive 
from  the  practical  and  comprehensive  estimate  of  the  decisive  elements 
of  the  controversy,  which  the  experience  and  sagacity  that  belong  to 
conversance  with  public  affairs  enable  tbe  arbitrators  to  bring  to  the 
determination  of  this  controversy. 

We  confidently  submit  that  the  British  Government  has  not  laid 
„„  „j™,  .f  ,1,,  before  the  Tribunal  any  evidence  tending  to  show  theexercise 
^™'"ta,3'i''i''ti  of  "due  diligence,"  in  respect  of  any  one  of  the  offendiog 
uraiBrifio.  vessels,  topretent  the  occurrence  of  the  violation  of  tbe  ia- 
temational  obligation  imposed  by  the  Three  Bnles  of  the  Treaty.  Indeed, 
we  may  safely  go  further  and  insist  that,  while  the  matters  were  inJieTi, 
Her  Majesty's  Government  did  not  at  anytime  apply  its  thoughts  or  its 
purposes  to  the  direct  prevention  of  sach  violation.  It  was  wholly  en- 
gaged in  considering  what  prosecutions  for  penalties  and  forfeitores 
nndei  the  Foreign  Enlistment  Act  it  could  hopefully  institnte.  For  the 
reasons  we  have  pointed  out,  this  does  not  tend  to  make  out  "  due  dil- 
igence" toprevent  the  violation  of  the  international  obligation  assigned 
by  tiie  Treaty. 

A  phrase  in  the  first  clause  of  the  first  Bule  speaks  of  a  neutral  Gov- 
ernment's dnty  being  applicable  to  "  any  vessel  which  it  has  reasonable 
ground  to  believe  is  intended  to  cruise  or  to  carry  on  war  against  a 
power  with  which  it  is  at  peace."  What  attention  was  ever  paid  by 
Her  Majesty's  Government,  in  its  deliberations,  its  doubts,  and  its  de- 
cisions, about  arresting  a  vessel,  to  this  broad  criterion  T  We  look  in 
vain  for  the  agitation  of  any  such  question  in  either  of  its  elements,  (I) 
of  the  subject  of  belief,  or  (2)  tbe  grounds  required  to  support  it.  In- 
stead, the  whole  topic  of  debate,  of  advice,  and  of  determination  before 
Her  Majesty's  Government  was  (1)  of  belief  that  a  forfeiture  of  the  ves- 
sel could  be  obtained  under  the  Foreign  Enlistment  Act,  and  (2)  the  sup- 
port required  for  such  belief  was  to  be  sicom  voluntary  evidence  in  hand 
sufSdeot  to  exclude  appreciable  risk  of  failure  before  a  jury  and  conse- 
quent damages.  Whenever  the  United  States  shall  have  submitted  by 
Treaty  to  thia  test  of  the  international  obligations  of  Great  Britain,  it 
will  be  time  enough  to  adjudge  the  cause  by  it. 

We  respectfully  submit  that  there  is  nothing  in  the  evidence,  or 
argument  even,  which  proves  or  asserts  that  the  British  GoTernment 
was  either  without  reasonable  ground  to  believe,  or  did  not  believe,  that 
the  Florida  or  Alabama  at  Liverpool,  or  the  Florida  on  her  first  visit  to 
INassau,  was  not  intended  to  cruise  against  the  United  States.  Tbe 
only  deliberation  and  doubt  were,  as  t^  the  prosecution  under  the  foreign- 
enlistment  act  offering  the  means  of  judicially  punishing,  and  so,  inci- 
dentally, interrupting,  the  projected  enterprise. 
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So,  too,  we  coDfideatly  submit  to  the  Tribunal  that  it  does  not  appear 
oo  evideuce  or  in  argument  before  tlie  arbitrators  that  Her  M^esty's 
Government  professes  or  claims  to  have  used  "due  diligence"  within  ttie 
premises  of  the  Three  Bnles  of  the  Treaty,  unless  due  diligence  to  en- 
force forfeitures  and  punishments  under  the  Foreign  Enlistment  Act  is 
egalvalent  to  due  diligence  to  prevent  the  violation  of  the  international 
obligation  to  the  United  States  which  is  exacted  by  the  Treaty,  We  have 
already  considered  this  subject  in  some  detail,  but  we  apprehend  that 
the  wide  distinction  between  these  two  propositions  is  too  plain  to  re- 
qnire  any  further  emphasis  than  its  statement.  All  the  laborious 
argnment  and  voluminous  evidence  to  prove  due  diligence  in  prosecu- 
tions under  the  Foreign  Enlistment  Act  are  but  an  "  imbelle  UlunC 
agaiiist  our  challenge  of  due  diligence  as  exacted  by  the  treaty.  An  il- 
lustration of  the  difference  between  these  two  objects  and  measures  of 
due  dUigence  is  presented  upon  the  occarrences  of  the  Florida's  first 
visit  to  Nassau.  Here  we  have  a  legal  trial  of  the  question  whether  the 
forfeiture  of  the  Florida  could  be  obtained  under  the  foreigo-enlistment 
act  in  the  Vice  Admiralty  Court.  This  issue  was  held  to  exclude  all  evi- 
dence of  what  had  made  her  a  vessel  of  war  before  she  left  Liverpool,  and 
to  inclade  only  the  question  of  warlike  equipment  ia  N^assau  as  cognizable 
by  the  local  court.  The  Vice  Admiralty  Court  held  that  the  evidence  did 
not  prove  enough  within  this  issue  to  forfeit  the  vessel,  and  judgment 
was  given  against  the  Crown.  So  much  for  this  disposition  of  the 
question  of  private  right  involved  in  this  trial  in  Admiralty. 

Bat  Sir  Alexander  Milne,  and  Commander  Hickley,  and  Commander 
JIcKillop,  and  other  naval  officers,  concurred  in  thinking  that  their  duty, 
and  the  duty  of  Her  Majesty's  Government,  required  the  prerention,  by 
strong  hand,  of  the  departure  of  the  Florida.  Accordingly,  Comman- 
der Hickley  seized  her,  and  Sir  Alexander  Milne  found  a  warrant  for 
such  action  in  "  the  very  grave  suspicion  of  being  intended  for  employ- 
ment as  a  Southern  cruiser;  the  fact  of  the  vessel  being  fitted  in  every 
respect  like  one  of  Her  Majesty's  ships,  and  especially  adapted  for  war : 
her  armameut  ready  to  be  put  on  board,  with  a  crew  of  fifty  men,  and 
officers  of  the  Confederate  States  ready  to  comuiand  her."' 

This  action,  we  submit,  was  such  as  the  facts  of  the  case  required  to 
meet  the  due  diligence  of  the  Three  Rules  of  the  Treaty.  But  the  main- 
tenance of  the  Foreign  Enlistment  Act  was  suflered  to  measure  and  con- 
trol the  international  duty  of  the  Government,  and  the  only  question 
left  was,  whether  Commander  Hickley  should  be  protected  from  "  blame 
and  consequent  responsibility  "  for  his  seizure.^ 

In  the  light  of  the  propositions  which  we  have  insisted  should  govern 
the  examination,  we  find  it  impossible  to  discover,  in  the  proofs  exliibit- 
ing  the  conduct  of  the  British  Government  in  respect  of  the  ofi'euding 
vessels,  any  evidence  tending  to  show  the  use  of  due  diligence  pointed 
at  the  fulfillment  of  the  international  daty  exacted  by  the  Treaty.  In- 
deed, the  fact  that  the  Florida  and  Alabama  escaped,  when,  as  Lord 
Granville  justly  observed  in  the  debate  on  the  Treaty  of  Washing- 
ton, "  nothing  is  so  easy  as  to  prevent  a  vessel  of  the  Alabama  class 
escaping  from  our  shores,"  ia  conclusive  evidence  in  the  absence  of 
countervailing  proof  that  the  due  diligence  of  the  Treaty  was  not  exhib- 
ited to  prevent  the  e3cai>e.  In  vain  shall  we  look  for  evidence  of  inev- 
itable accident,  of  imposition,  or  of  misfortune,  supervening  to  thwart  or 
surprise  Her  Mf^esty's  Government  and  accomplish  the  offense,  notwith- 
standing the  employment  of  due  diligence  to  prevent  it. 


1  Brit.  App.,  vol.  i,  p.  30.  Ibid.,  p.  30. 
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It  lias  been  more  or  less  argued,  or  intimated,  tbat  in  (be  escape  or 
the  Alabama  from  Liverpool,  some  element  of  accident  or  eastts  mixed 
itself  with  the  transaction,  and  is  to  affect  the  judgment  of  the  Tribnnal 
in  inculpating  or  ezcalpating  Great  Britain  for  her  escape. 

We  will  briefly  examine  this  question  of  supposed  accident  or  awus. 
The  Alabama  was  the  subject  of  attention  to  Her  Majesty's  Govem- 
juent,  more  actively  and  immediately,  from  ttie  23d  day  of  Jun^.  The 
law  Officers  on  the  30th  of  that  mouth  state  that  it  seemed  *'  evident 
she  mnst  be  intended  for  some  warlike  purpose,"  and  r^er  to  a  state- 
ment of  Lairds'  foreman  that  the  vessel  was  "  intended  as  a  privateer 
for  the  service  of  the  Government  of  the  Southern  States,"  and  advise 
that  steps  be  taken  by  Her  Majesty's  Government  "  to  ascertain  the 
truth."  On  the  same  day  the  aarveyor  at  Liverpool  reports  her  warlike 
build,  &c.,  and  states  the  cniTeot  report  that  she  is  built  for  a  foreign 
Government,  and  that  this  is  not  denied  by  the  Lairds,  with  whom  he 
has  communicated  on  the  subject,  but  that  they  decline  to  answer 
questions  as  to  her  destination. 

On  the  9th  of  July,  the  Collector  was  informed  that  the  Lairds  had 
said  the  vessel  was  for  the  Spanish  Government,  but  that  the  Spanish 
Minister  gave  a  positive  assurance  that  this  was  not  true.  On  the  2l8t 
of  July  the  Collector  sent  to  London  the  affidavits  in  the  case,  with  in- 
formation that  he  had  been  requested  to  seize  the  vessel,  and  asked  for 
instructions  by  telegraph  how  he  was  to  act,  "  as  the  ship  appeared  to 
he  ready  for  sea,  and  may  leave  any  hour  she  pleases." 

Upon  the  23d  of  July,  the  "  extreme  urgency  "  of  the  case  was  repre- 
sented to  the  Government)  and  that  "  the  gnn-boat  now  lies  iu  the  Birk- 
enhead docks  ready  for  sea  in  all  respects,  with  a  crew  of  fifty  men  on 
board."  On  the  26th,  the  decision  of  the  Government  was  urged,  partic- 
ularly as  every  day  afforded  opportunities  for  the  vessel  in  question  to 
take  her  departure."  On  the  28th,  "  she  was  moved  from  the  dock  into 
the  river;  the  men  had  their  clothes  on  board,  and  received  orders  to 
hold  themselves  ready  at  any  moment,"  She  remained  iu  the  river 
"  until  11  or  12  o'clock  of  the  29th,  and  was  seen  from  the  shore  by 
thousands  of  persons.  The  customs  officers  were  on  board  when  she 
left,  and  only  left  her  when  the  tup  left."  .  As  early  as  July  4  Her 
Majesty's  Government  had  promised  Mr.  Adams  tbat  "the  officers  at 
Liverpool  would  keep  a  strict  watch  upon  the  vessel."  J/ter  she  left, 
Her  M^esty's  government  gave  orders  to  seize  and  detaiu  her. 

Here  was  a  vessel  under  inquiry  as  to  probable  seizure  for  forfeiture, 
carrying  the  consequence  of  intercepting  her  illegal  enterprise.  She 
was  ready  to  sail "  at  any  hour,"  six  days  before  she  did  sail ;  the  Gov- 
ernmiut  made  no  inquiry,  demanded  no  pledge,  took  no  precautions, 
placed  no  impediments  affecting  her  entire  freedom.  The  Government 
was  fully  informed  of  the  situation,  and  was  entreated  to  take  action. 
The  Alabama  had  her  enterprise  before  her,  and  the  Government  had  its 
duty  to  defeat  it.  These  objects  and  interests  were  repugnant.  The 
Alabama,  being  wholly  unimpeded  by  the  Government,  sailed  before  the 
arrest  was  ordered.  The  Government,  knowing  all  about  the  situation, 
did  not  attempt  to  interfere  with  the  vessel's  movements. 

We  are  not  here  arguing  as  to  diligence  or  duty,  only  as  to  accident  or 
casus.  It  is  said  that  some  fortuitous  circumstance  retarded  the  decision 
of  the  Government.  Bnt  the  Government  were  all  the  while  aware  that 
the  Alabama  could  sail  when  she  pleased,  and  that  she  was  under  the 
most  powerful  motives  to  anticipate  the  adverse  action  of  the  Govern- 
ment by  sailing.    Sail  she  did ;  and  this  may  be  pnt  to  the  account  of 
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catia,  wbfiD  puraaiog  an  expected  course,  ander  adequate  motires,  and 
at  the  necessary  time,  is  properly  deacribed  ae  accidental. 

Equally  frirolons  seems  the  only  instance  that  is  pretended  of  any- 
thing like  itnjxMifumbaving  been  practised  on  Her  Majesty's  Governmeat 
in  the  course  of  these  transactions.  The  so-called  imposition  consists  in 
second-hand  statements,  that  the  Florida — which  was  the  coanterpart 
of  on^  of  Her  Majesty's  gunboats,  had  no  storage,  and  was  by  no  pos- 
sibility "  ancipitia  ueiis  " — was  not  for  tbe  Confederate  war  service,  bat 
Iwlonged  to  a  firm  of  Thomas  Brothers,  of  Palermo,  in  Sicily.  Kow^  as 
this  hrm  of  British  merchants  establisbed'in  Sicily  had  no  recognition 
of  sovereignty,  or  even  of  belligerency,  it  was  very  plain  that  this 
ownership  of  a  war  ship  was  as  much  a  cover  as  John  Lairds  &  Sons', 
or  William  G.  Miller  &  Co.'s,  would  have  been.  Accordingly,  inquiries 
vere  addressed  for  the  purpose  of  learning  whether  a  Government,  also 
SDggosted  as  a  possible  owner  of  this  war  vessel,  had  really  any  interest 
in  her,  and  they  were  answered  in  the  negative. 

The  worthlessnesa,  as  hearsayr  of  this  evidence  is  as  apparent  aa  its 
fitlsehood  in  respect  to  the  fact,  and  we  only  recur  to  the  matter  as  being 
tfae  single  instance  of  imposition  which  is  claimed  to  have  occurred  in 
the  long  history  of  "the  several  vessels  which  have  given  rise  to  the 
clsums  geuerically  known  as  the  'Alabama  Claims.'" 

In  the  deliberations  of  the  Arbitrators,  which  are  to  guide  them  to 
tbeir  actual  award,  they  will  have  occasion  to  consider  the  application 
of  the  second  and  third  Bnles  of  the  Treaty,  no  less  than  of  the  first  Bale, 
to  all  the  situations  and  propositions  of  fact  and  of  law  that  arise  for  de- 
cision. It  is  not  necessary  to  distinguish  in  detail  the  special  cases  to 
■which  one  or  the  other  liule  may  be  exclusively  or  pre-eminently  appli- 
cable. 

Tbe   only   further  consideration  which  we  need  to  present,  under 
this  division  of  the  argument,  has  relation  to  the  vessels 
vhich  properly  come  within  the  jurisdiction  of   the  Tri-  <i"  ii<'  "^j<tV".i 
banal.  "' "'  '""""^ 

Observations  on  this  subject  in  the  Case  and  Counter  Case  of  the 
United  States  have  been  intended  to  show  that  tbe  whole  list  of  vessels, 
for  iiijuries  fi-om  whose  acts  claims  are  presented  to  the  Tribunal,  is  in- 
cloded  within  the  jurisdiction  conferred  in  and  by  the  first  article  of  the 
Treaty.  We  wish  simply  to  add  a  reference  to  a  passage  in  the  {urotocol 
to  the  Treaty,  of  May  i,  1871. 

A  statement  is  there  made  which  seems  to  possess  much  authority  in 
ascertaining  tbe  intent  of  tbe  Treaty  on  this  point.  It  is  found  on  page 
10  of  tbe  Case,  and  reads  as  follows: 

AtthecoD&renceheldoa  theStliof  Maroh,tbeAinericaDCominiwiDDBrs  stutad  *  * 
that  the  bistorj  of  tbe  Alabama  and  other  cruisera,  which  had  bean  litted  out,  or 
•imed.  or  equiiiped,  or  wli[oh  liad  received  aagmontatiou  of  forae  in  Ureat  Britiun,or 
ber  Colonies,  and  of  the  operations  of  those  vessels,  showed  extensive  direct  loaaea  in 
tfae  captnre  and  deatrnction  of  a  large  namber  of  vessels,  with  their  cargoes,  and  in  tlia 
faeary  national  expenditures  in  tbe  pursuit  of  the  oruisers,  &^. 

It  is  respectfully  submitted  that  this  description  of  the  protocol,  be- 
yiMid  all  con^oversy,  includes  the  whole  list  of  vessels  as  insisted  upon  - 
ID  the  Case  and  Counter  Case. 


ny  Google 


Xin.-NATURE  AND  AMOUNT  OF  DAMAGES  CLAIMED  BY  THE 
UNITED  STATES. 


I.— PREFATQRY    CONSIDERATIONS. 

1.  Tbe  GoQDsel  of  the  United  States  assume  that,  in  the  foregoing 

obBerratioDS,  and  tbe  proofs  which  they  hare  addaced  and 
or««i  »«.;m.»=i  expounded,  they  have  established  tbe  reaponsibility  of  the 
British  GoTemment  in  tbe  premises. 

The  legal  character  of  this  responsibility  is  defined  by  the  Treaty  of 
Washington.  It  is  matter  of  express  contract  between  the  two  Go^'em- 
ments. 

The  contracting  parties,  in  the  first  place,  agree  to  certain  "  Roles,"  by 
which  the  conduct  of  the  British  Government  in  the  premises  is  to  be 
judged.  These  "Rales"  constitate  the  principles,  apon  which  it  is  to  be 
conventionally  asaamed  that  tbe  British  Government  acts,  as  to  tbe 
qaestions  here  at  issne.  These  "Rules"  profess  to  define  the  general 
obligations  of  a  neatral  Government.  They  expressly  set  forth  to  what 
snch  a  government  is  bound.  They  are  understood  by  the  tenor  of  the 
treaty  to  define  expressly  what  the  British  Government  was  bonnd,  in 
the  occurrences  debated,  to  do  or  not  to  do  with  respect  to  the  United 
Stat«8. 

2.  The  Counsel  of  the  United  States  have  applied  these  Rules  to  the 
acts  of  commission  or  omission  of  the  British  Government,  with  con- 
clusion as  follows : 

(a)  The  British  Government  did  not  use  due  diligence  to  prevent  the 
fitting  out,  arming,  or  equipping,  within  its  jurisdiction,  of  certain  ves- 
sels, which  it  had  reasonable  grounds  to  believe  were  intended  to  cruise 
or  carry  on  war  against  the  United  States. 

(6)  The  British  Government  did  not  use  like  diligence  to  prevent  the 
departure  from  its  jurisdiction  of  certain  vessels  to  carry  on  war  against 
the  United  States,  such  vessels  having  been  specially  adapted,  in  whole 
or  in  part,  within  such  jurisdiction,  to  warlike  use. 

(c)  The  British  Government  did  permit  or  suffer  the  belligerent  Rebels 
of  the  United  States  to  make  use  of  the  ports  or  waters  of  Great  Bitain 
as  the  base  of  military  operations  against  the  United  States,  or  for  the 
purifose  of  renewal  or  augmentation  of  military  supplies  or  arms,  or 
the  recruitment  of  men  for  naval  warfare. 

(d)  The  British  Government  did  not  use  due  diligence  in  its  own  ports 
and  waters,  and  as  to  all  persons  within  its  jurisdiction,  to  prevent  any 
violation  ot  the  stipulated  rules,  {Article  VI.) 

(e)  Finally,  the  British  Government  has  failed  to  fulfill  certain  dutiesi 
recognized  by  the  principles  of  international  law,  not  inconsistent  with 
the  foregoing  "Rules." 

3.  We  think  we  have  shown  that  the  British  Government  is  responsi- 
n™i  n  ,        ^^^  under  these  Rales  for  all,  or  at  any  rate  for  certain,  of 

™..'^i,t"'twjt;  the  cruisers  in  question.  If  the  Arbitrators  come  to  the 
"""""*"  same  conclusion,  then  they  are  to  award  a  sum  in  gross  for 
the  claims  referred  to  them,  to  be  paid  by  Great  Britain  to  tbe  United 
States :  or,  after  deciding  the  failure  of  the  British  Government  to  fulfill 
its  duties  as  aforesaid,  they  may  remit  the  question  of  amount  to  asses- 
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sore  to  lietermine  what  claims  are  ralid,  and  what  amount  shall  be  paid 
on  account  of  the  liability  arising  from  such  failnre,  as  to  each  vessel, 
according  to  the  extent  of  Buch  liability,  as  decided  by  the  arbitrators, 
(Article  X.) 

Tbas  it  appears  that  the  Treaty  provides,  by  various  forms  of  expres- 
sion, that  the  liability  of  Great  Britain  to  pay  follows  on  the  conviction 
of  Great  Britain  of  failure  to  perform  her  duty  in  the  premises,  in  con- 
formity with  the  law  of  nations  and  the  contract  "  Bales." 

i.  "What  la  the  measure  of  this  liability  t  Such  is  the  question 
which  remains  to  be  discussed.  Mm-"  «<  i>^ 

The  Counsel  of  the  United  States  respond  to  this  question  "''■"  ~"■"''"^■ 
in  j^eoeral  terms  as  follows : 

The  acta  of  commission  or  omission  charged  to  the  British  Government 
in  the  premises  constituted  due  cause  of  war ;  in  abstaining  Aom  war, 
and  consenting  to  substitute  indemnity  by  arbitration  for  the  wrongs 
soffered  by  the  United  States  at  the  bands  of  Great  Britain,  the  United 
States  are  entitled  to  redress  in  damages,  general  and  particular,  national 
and  individual,  co-extensive  with  the  cause  of  war,  that  is  to  say,  sufB- 
cient  to  constitute  real  indemnification  for  all  the  injuries  suffered  by 
the  United  States. 

The  Tribunal,  in  order  to  give  such  eompUte  indemnity  to  the  United 
States,  would  have  to  take  up  and  consider  each  one  of  the  ^_  ^  ^^^^ 
heads  of  claim  set  forth  in  the  American  Case.  -i^^k^^n^.L. 

These  are :  *"«.«»  .«. 

(a)  The  claims  for  private  loeees  growing  out  of  the  destruction  of 
vessels  and  their  cargoes  by  the  insurgent  cruisers. 

(ft)  The  national  expenditares  in  pursuit  of  those  cruisers. 

(c)  The  loss  in  the  transfer  of  the  American  commercial  marine  to 
the  British  flag. 

(d)  The  enhanced  payments  of  insnrance  by  private  persons. 

(e)  The  prolongation  of  the  war,  and  the  addition  of  *a  large  sum  to 
the  cost  of  the  war,  and  of  the  sappression  of  the  Bebellion. 

5.  All  these  claims  are,  as  wo  conceive,  clearly  comprehended  in  the 
positive  terms  of  the  Treaty.  .  . 

Whether  any  of  such  claims,  or  any  part  of  them,  are  fS^h-ilw^tS 
BO  remote  in  their  nature  in  relation  to  the  acts  of  the  Con-  '""••' "^'"'^■ 
federate  cruisers  as  to  demand  rejection  by  application  of  the  rule  of 
ordinary  law,  "C'aiMa  proarima,  non  remota  spectalur,"  is  a  juridical 
question  to  be  argued  as  such  before  the  tribunal  on  the  facts,  not  a 
question  of  the  tenor  of  the  Treaty, 

6.  All  the  claims  enumerated  are  of  losses  "growing  oat  of  the  acts" 
of  the  Confederate  cruisers;  all  of  them  are  the  actual  consequences  of 
those  acts ;  whether  to  be  allowed  as  proximate  consequences,  or  to  be . 
disallowed  as  remote  consequences,  it  is  for  the  Tribnnal  to  decide. 

Such  comprehensiveness  of  the  Treaty  is,  in  the  opinion  of  the  Conn- 
sel  of  the  United  States,  the  apparent  meaning  of  the  Treaty ;  it  is  the 
only  grammatical  meaning,  it  is  the  logical  meaning,  it  is  the  true  mean- 
ing of  the  Treaty. 

The  Treaty,  in  words  of  unmistakable  universality,  submits  to  the 
Tribunal  all  differences,  all  claims,  all  questions  growing  out  of  the  acts 
of  the  cruisers  under  consideration. 

The  language  is  unequivocal.  There  is  no  exception  of  any  particular 
claasor  speciality  of  "difference,"  "  of  claim,"  of  question,  "growing  oat 
of  the  acts  of  such  cruisers."  Kot  a  word  is  said  of  direct  claims,  or  of 
indirect  claims.  If  any  such  exception  were  contemplated  or  intended 
t^  either  party,  he  abstained  from  inserting  it,  or  any  hint  of  it,  in  the 
Treaty  itself. 
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II.— QUESTION    OP    JURISDICTION. 

Tho  Agent  of  the  British  Government,  by  a  letter.  commnDica ted  to  the 
Arbitrators  on  the  15th  of  April,  informed  them  that  a  misunderstandiDg 
bad  arisen  between  the  two  Oovernments  as  to  "  the  nature  and  e:itent 
of  the  claims  referred  to  the  Tribunal ;"  and  the  A^nt  of  the  United 
States  in  reply  reserved  to  his  Government  the  right  to  vindicate  the 
dispnted  jurisdiction  of  the  Tribunal  before  the  Atbitratora.  This  we 
sh^l  now  proceed  to  do. 

1.  The  British  Government  contends  that  certain  so-called  "indirect 
Grr« Gcu>i<  ro»-  claims"  are  not  included  in  the  Arbitration.    We  oontend 

B!i'.'s'"''"ii'iBt^  that  the  Treaty  itself  contains  no  sentence,  ezpression,  or 
IS[i.°Sfihi;'*°biii5J  word,  to  jnstity  this  assumption.  On  that  point  we  appeal 
'"■■  to  the  text,  inspection  of  which  is  decisive  and  conclusive  of 

the  gnestion. 

2.  The  British  Government  in  effect  seems  to  admit  that  the  text  of 

the  Treaty  is  all-compiehensive  in  description  of  the  nature 
rm"  '.M't^'SL  of  the  claims,  as  claims  growing  out  of  the  acts  of  certain 
"'  ^'"'''  vessels,  and  leaving  no  subject  of  inquiry,  save  in  the  de- 

scriptive xrords  "generically  known  as  Alabama  claims,"  that  is,  by 
reference  to  the  principal  vessel  of  the  class. 

But  this  expression,  "  generically  known  as  Alabama  claims^"  does 
not  involve  any  question  of  "direct"  or  "indirect."  ^o  such  distinction 
is  implied  in  the  words  themselves,  or  in  the  context. 

3.  Accordingly,  the  British  Government  insists,  not  so  much  on  the 
iw  j^r  rf  tk.  ^fwg'^sge  of  the  Treaty,  as  what  they  intended  when  they 

ijBiu^sK',..  wlhH  assented  to  it. 

""""  "■  To  this  assumption  it  is  obvious  to  reply,  first,  that  no 
snch  iutention  is  expressed  in  the  Treaty;  that  such  intention  was  not 
the  understanding  of  the  United  States ;  that  if  Great  Britain  had  any 
snch  intention  ^he  should  have  insisted  on  its  insertion  in  the  Trea^; 
that  as  both  parties  used  the  same  language,  there  could  be  no  room  for 
misapprehension  in  this  respect ;  that  the  intention  of  parties  to  a  con- 
tract is  recorded  in  the  contract;  and  that  if,  by  reason  of  equivocal 
language,  any  doubt  arises,  it  is  not  for  either  of  the  parties  to  assume 
to  decide  the  question,  but  it  is  a  question  for  the  decision  of  the  Tri- 
bunal. 

The  Counsel  of  the  United  States  are,  however,  prepared  to  show  that 
'Great  Britain  bad  ample  notice  of  the  extent  of  the  submission  as  it  was 
understood  by  the  United  States ;  that  is  to  say,  the  claims  of  the  Unit«d 
■States,  in  the  whole  extent  of  the  American  Case,  were  again  and  again 
presented  to  the  consideration  of  the  British  Government,  both  before 
and  during  the  negotiation  of  the  Treaty,  as  appears  by  the  docutBents 
annexed  to  the  Case.    This  we  shall  presently  proceed  to  show. 

4.  Before  doing  this,  we  call  more  particular  attention  to  the  equivocal 
■inji, «,,"..  nature  of  the  expression  "indirect  damages"  or  "direct 

J^,."l.'«=".°i,«  damages,"  as  employed  by  the  British  Government. 
t. -^.o^L'  ij\^  what  injuries  or  losses  do  these  words  refer  ?    Bemote 

consequential  injuries  or  losses  t  By  no  means ;  but  chiefly  to  the  im- 
mediate national  injuries  suffered  by  the  United  States. 

The  discussious  on  the  part  of  the  British  Government  are  founded 
npon  the  assumption  that  the  injuries  which  one  nation  does  to  another 
as  a  nation  are  indirect  injuries.  We  think  that  snch  injuries  are,  on 
the  contrary,  emphatically  direct  in  tbelr  very  nature. 

5.  To  the  specification  of  such  claims,  when  they  come  to  be  considered 
in  detail,  ol^jection  may  be  made,  that  such  or  such  particular  loss  is  re- 


NATURE   AND   AMOUNT    OF   DAMAGES.  189* 

mote  and  not  proximate ;  bat  that  is  a  qnestion  which  arisee  in  the  con- 
aideration  of  the  facta  It  in  no  respect  afiects  the  generality  or  com- 
prehensiveness  of  the  expression  "  ail  claims  growing  out"  of  certain  acta- 

6.  In  order  to  demonstrate  that  the  British  Government  ought  not  to- 
Iiave  heen  ignorant  of  the  precise  claims  now  objected  to,  under  what- 
ever name  the  subject  of  negotiation,  we  now  proceed  to  cite  the  docu- 
mentary proofs. 

(a)  The  Joint  High  Commissioners,  in  their  negotiations  which  pre- 
ceded the  Treaty  of  Washington,  made  use  of  the  terms  t„,  ,^  ..i^-, 
"indirect  losses"  and  "direct  losses,"  and  these  terms  were  ^I.'.'jirti'u'E' I!^ 
sDbfiequently  transferred  ftom  the  protocols  of  the  confer-  "i"^'-""  •"•!'■ 
ences  of  the  negotiations  to  the  American  Case. 

(6)  In  the  public  disonssions  which  haye  since  arisen,  the  terms  hare 
apparently  been  received  in  a  different  sense  ftx>m  that  in 
which  they  were  employed  by  the  negotiators,  and  accepted  -iiJ~Jb'ii.!.''1ii"™ 
by  the  two  Governments.  "^ 

It  has  been  assumed  by  many  persons,  who  were  but  partially  ac- 
quainted with  the  history  of  the  negotiations,  that  the  United  States 
are  contending  before  this  Tribunal  to  be  indemnified  for  several  inde- 
pendent series  of  injuries ;  whereas  they  do,  in  fact,  ask  reparation  but 
for  one  series  of  injuries,  namely,  those  which  they,  as  a  Nation,  either 
directly  or  throagh  their  citizens,  and  the  persons  enjoying  the  protection, 
of  their  flag,  have  snffered,  by  reasoo  of  the  acts  committed  by  the 
neveral  vessels  referred  to  in  their  case,  which  are  generically  known  a» 
the  Alabama  claims.  When  the  Treaty  was  signed,  both  parties  evi- 
dently contemplated  a  discussion  before  the  Arbitrators  of  all  the  dam- 
ages which  eonld  bo  shown  or  contended  to  have  resulted  from  the 
injuries  for  which  the  United  States  were  seelfing  reparation. 

(c)  In  order  to  bring  any  claim  for  indemnity  withiu  the  jurisdiction 
of  the  Tribunal,  the  Uuited  States  understand  that  it  is  . 
necessary  for  them  to  establish:  1st,  that  is  a  daim ;  2d,  -.»!n"rh.'"ZJl? 
tbat  at  the  date  of  the  correspondence  between  Sir  Edward  "•"•""■'''••^•"^ 
Thornton  and  Mr.  Fish,  which  led  to  the  Treaty,  it  was  generically  known 
as  an  Alabama  claim ;  and,  3d,  tbat  it  grows  out  of  the  act  of  some  one 
of  tbe  vessels  referred  to  in  their  Case.  They  also  understand  that  the 
Tribunal  of  Arbitration  has  full  jurisdiction  over  all  claims  of  the  United 
States  which  can  be  shown  to  possess  these  three  attributes. 

A  review  of  the  history  of  the  negotiations  between  the  two  Goveru- 
meDts  prior  to  the  correspondence  between  Sir  Edward 
Thornton  and  Mr,  Fish,  will  show  the  Tribunal  what  was  i^'Z^r^t^ 
intended  by  these  words,  "generically  Jcnoim  as  tke  Alabama  """"" '"''"" 
claims,"  used  on  each  side  in  that  correspondence. 

(d)  The  correspondence  between  the  two  Governments  was  opened  by 
Mr.  Adams  on  the  20th  of  November,  1862,  (less  than  four 

months  after  the  escape  of  the  Alabama,)  in  a  note  to  Earl  ^_^i»^'iS:  ^, 
Bnssell,  written  nnder  instructions  from  the  Government  of  '^^^i^.i'"'^" 
the  United  States.  In  this  note  Mr,  Adams  submitted  evi-  "" ' 
dence  of  the  acts  of  the  Alabama,  and  stated :  "  I  have  the  honor  to 
inform  your  Lordship  of  the  directions  which  I  have  received  from  my 
Government  to  solicit  redress  for  the  national  and  private  injuries  thus 
sostained.'" 

Thus  the  Government  of  the  United  States  in  the  outset  notified  Her 
Majesty's  Government  that  it  would  expect  indemnification  from  Great 
Britain  for  both  the  national  wd  the  iudividnal  losses,  and  i,taMiwj.„;^t, 
Lord  Bussell  met  this  notice  on  the  19th  of  December,  1882,  <"<«■"■""<. 

'  American  Appendix,  toI,  iii,  pp.  72, 73. 
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by  a  denial  of  any  liability  for  any  injuries  growing  oat  of  the  acts  ol 
tbe  Alabama.' 

Wlien  this  decision  -was  commnnicated  to  the  Oovernment  of  the 
V  ^>l  SIM-.  r»  ^"'**^  StateSj  Mr.  Seward  informed  Mr.  Adams  that  that 
r.~"j^,^Cu.rt  Government  did  "  not  thiuk  itself  bound  in  justice  to  relin- 
:  ...c.i.».  quish  ita  cluima  for  redress  for  the  injuries  which  have  re- 

snl ted  from  the  fitting  out  and  dispatch  of  the  Alabama  iu  a  Britisb 
port"  This  statement  could  have  referred ,  only  to  the  claims  for  na- 
tional and  for  individual  redress  which  had  been  thus  preferred  and  re- 
fused. 

As  new  losses  from  time  to  time  were  suffered  by  individuals  during 
H.oi  ri.^m.  the  war,  they  were  brought  to  the  notice  of  Her  Majesty's 
^r'nui^'Ui^J^  Government,  and  were  lodged  with  the  national  andindi- 
ii.fciBd-  vidual  claims  already  preferred ;  but  argumentative  discus- 

sion on  the  issues  involved  was  by  common  consent  deferred.' 

In  tbe  course  of  these  incidents,  Mr.  Adams  had  an  interview  with 
Earl  Bussell,  (described  in  a  letter  from  Lord  Bussell  to  Lord  Lyons, 
dated  March  27, 1863,)  iu  which,  referring  to  the  well-known  and  per- 
mitted conspiracy  organized  iu  Great  Britain  to  carry  on  war  against 
the  United  States  through  a  naval  marine  created  iu  British  waters, 
and  to  the  means  ostentatiously  taken  to  raise  money  in  London  for  that 
purpose,  he  said,  that  there  was  "  a  manifest  conspiracy  in  this  country 

t Great  Britain]  to  produce  a  state  of  exasperation  in  America,  and  thus 
triog  on  a  war  with  Great  Britain,  with  a  view  to  aid  the  Confederate 
cause."  And  on  the  23d  of  October  in  the  same  year,  (1863,)  Mr,  Adams 
proposed  to  Earl  Bnsaell  for  the  settlement  of  these  claims  "some  fair 
and  conventional  form  of  arbitrament  or  reference."' 
It  does  not  appear  that  during  the  war  the  exact  phrase  "  Alabama 
ii,-,..n.f-rr.iii,  claims,"  was  used  iu  the  correspondence  between  the  two 
.11  ii.rT.,".'"*'..'-  Governments.  But  it  doesappearthat,  in  the  note  in  which 
the  claims  of  the  United  States  for  the  injuries  growing  oat 
of  the  acts  of  the  Alabama  itself  were  first  preferred,  the  United  States 
presented  the  claims  of  their  citizens  for  the  losses  in  the  destruction  of 
tlie  Ocmnlgee,  and  some  other  vessels,  by  tbe  Alabama,  and  also  their 
own  claim  for  national  injuries  caused  by  tbe  acta  of  the  same  vessel ; 
and  tliat  liability  for  all  such  injuries  being  denied  by  Great  Britain, 
and  reasserted  by  the  United  States,  the  discussion  was  reserved  for  a 
more  convenient  time  by  common  consent. 

When,  as  already  stated,  new  injuries  were  received  from  the  acts  of 
other  vessels,  as  w^l  as  from  acts  of  the  Alabama,  claims  therefor  were 
added  to  the  list  to  be  all  taken  up  together  when  the  time  should  ar- 
rive. The  fact  that  the  first  claim  preferred  grew  out  of  the  acts  of  the 
Alabama  explains  how  it  was  that  all  the  claims  growing  out  of  the 
acts  of  all  the  vessels  came  to  be  "  generically  known  as  the  Alabama 
claims." 

On  the  7th  of  April,  1865,  the  war  being  virtually  over,  Mr.  Adams 
renewed  the  discussion.     He  transmitted  to  Earl  Itussell  ao 
i'n."udMuc>nni..  ofBcial  icport  showing  the  number  and  tonnage  of  Ameri- 
d«™,™.  ^^^  vessels  transferred  to  the  British  flag  during  the  war. 

He  said,  "  The  United  States  commerce  is  rapidly  vanishing  from  the 
face  of  the  ocean,  and  that  of  Great  Britain  is  multiplying  iu  nearly  the 
same  ratio."  "  This  process  is  going  on  by  reason  of  the  action  of  Brit- 
ish subjects  in  co-operation  with  emissaries  of  the  insorgeuts,  who  have 

>  AmericaD  Appendix,  vol.  iii,  p.  83. 

>Hr.  Ad&tiu  to  Earl  Rnssell,  Am.  App.,  toL  ii,  p.  Ml. 

>AiD.  App.,  vul.  ii,  p.  163. 
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sapplied  from  the  ports  of  Her  Majesty's  Kingdom  all  the  materials, 
snch  as  vessels,  armament,  snpplies,  and  men,  indispensable  to  the  ef- 
fective prosecution  of  this  result  on  the  oc^n."  He  asserted  that  "  Great 
Britain,  as  a  national  Power,  was  fast  acquiring  the  entire  maritime 
commerce  of  the  United  States  by  reason  of  the  acts  of  a  portion  of 
Her  Majesty's  subjects,  engaged  in  carrying  on  war  against  them  on  the 
ocean  during  a  time  of  peace  between  the  two  countries ;"  and  he  stated 
that  he  was  "  nnder  the  painful  necessity  of  announcing 
that  his  Oovemment  cannot  avoid  entailing  upon  the  Ooverii-  nl^t'^l^'i- « 
ment  of  Great  Britain  the  responsibility  for  this  damage.^'  ^       ""'"'' 

Txird  Bussell  evidently  regarded  this  as  an  unequivocal  statement  of 
a  determination  to  bold  Great  Britain  responsible  for  at  least 
a  portion  of  the  national  injuries  growing  out  of  the  acts  "'""' '^'"■■''" 
of  the  cruisers.  He  said,  in  reply,  "  I  can  never  admit  that  the  duties 
of  Great  Britain  toward  the  United  States  are  to  be  measured  by  the 
losses  which  the  trade  and  commerce  of  the  United  States  have  sus- 
tained." ' 

Mr.  Adams,  in  his  reply  on  the  30th  of  May,  repeated  the  demaod. 
He  referred  to  the  destruction  of  individual  vessels  and  car-  „„  ,„j  n, 
goes,  and  said  that,  "in  addition  to  this  direct  injury,  the  s^^^'7.'''-fZ. 
action  of  these  British  built,  manned,  and  armed  vessels  ™}".  ^  2i2;i 
has  had  the  indirect  effect  of  driving  from  the  sea  a  large  "^^^'^•'^ 
pcntjou  of  the  commercial  marine  of  the  United  States,  and  to  a  corre- 
sponding extent  enlarging  that  of  Great  Britain."  He  declared  that 
'*  the  very  fact  of  the  admitted  rise  in  the  rate  of  insurance  on  Ameri- 
can ships  only  brings  us  once  more  back  to  look  at  the  original  cause  of 
the  trouble ;"  and  he  again  said,  that  "  tlie  injuries  thus  received  are  of  so 
grace  a  nature  as  in  reason  and  justice  to  constitute  a  valid  claim  for  rep- 
aration and  indemnijication."^ 

It  will  be  observed  that  the  attention  of  Her  Majesty's  Government  is 
thas  called  in  terms  to  a  distinction,  which  has  since  become  the 
subject  of  some  controversy,  between  what  were  styled  "  direct"  and 
what  were  styled  "indirect"  injuries,  and  that  it  was  made  clear  beyond 
a  qnestion  that  the  Uuited  States  intended  to  claim  remuneration  for 
all. 

Lord  Hassel  so  understood  it,  and  said  in  reply : 

It  seeniB  to  Her  M^eaty'a  Oovernment  that,  if  the  liability  of  nentral  DutiooB  vera 
stretclied  thus  far,  this  preteotion,  new  to  the  lavr  of  nations,  would  „  .^^  ^ 
be  most  bnrdenBome,  and  indeed  meet  dangerous.  A  maritime  Nation.  mu^iiv'foiVndi 
whose  people  occupy  themBBlveB  in  constmctioK  sliipB  and  eaunon  and  J^,*,^  \55"r«t 
arme.  might  be  made  responaible  for  the  nhole  damages  of  a  war  in  ciunn. 
-which  that  Nation  had  taken  no  part.* 

deferring  to  the  offer  of  arbitration,  made  on  the  26tb  day  of  October, 
1863,  Lord  Russell,  in  the  same  no  te,  said : 

Her  Majesty's  Govemraent  mnat  decline  either  to  make  reparation  and  compenantion 
for  the  capttues  made  by  the  Alabama,  or  to  refer  the  question  to  anf  foreign  State.' 

(c)  This  terminated  the  first  stage  of  the  negotiations  between  the 
two  Governments.  They  commenced  with  the  demand  on  the  part  of 
the  United  States  for  remuneration  for  national  and  for  iudividaal  losses 
growing  out  of  the  acts  of  the  Alabama,  and  a  denial  of  the  liability  on 
the  other  side.  This  was  followed  up  by  similar  demands  for  injuries 
growing  oat  of  the  acts  of  other  vessels,  and  by  a  proposal  to  submit 
the  claims  to  arbitration. 

The  negotiatioDS  were  closed  by  the  repudiation  of  any  possible  lia- 

•An>.  App.,  vol.  1,  p.  290;  vol.iii,  p.  528.  *  Ibid.,  p.  361. 

' Ibid.,  vol.  i,  p.  M6.  > Ibid,  p.  gaS. 

'Am.  App.,  vol.  iii,  p.  &53. 
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1»Uity  of  Great  &itain  for  national  injuries,  as  being  a  doctrine  "  most 
dangerous"  to  neutrals,  and  by  the  railed  to  arbitrate  the  question  of 
the  captures  of  vessels  and  cargoes  of  individnala  made  by  the  AliibEima. 

It  will  be  obserred  that  Loi^  Bnssell  here  nsea  the  woM  "  Alabuaa ' 

L,.,d  n.  -1Mb.  '°  *  generic  sense.  The  note  of  Ur.  Adams  to  which  he  was 
.1.IW,  ^'l»j^™  replying  complained  of  "the  baniing  and  destroying  on  the 
"" '"™'  ocean  a  Itage  number  of  merchant-vessels  and  a  very  large 
amount  of  property  belonging  to  the  people  of  tbe  United  States  by  a 
number  of  British  vessels."^  The  Parliamentary  paper  from  which  this 
extract  is  cited  is  styled  **  Correspondence  respecting  the  Shenandoah.' 
Mr.  Adams's  note  refers  to  the  acta  of  the  Shenandoah,  the  Florida,' 
and  the  Alabama.'  Lord  BusselPs  note  also  refers  to  the  Oreto*  and  tbe 
Shenandoah.'*  It  is  evident  therefore  that  when  he  denies  liability'  and 
refuses  the  arbitration  as  to  the  acts  of  the  Alabama,  he  uses  the'vord 
"Alabama"  in  a  generic  sense. 

The  conclusion  is  irresistible  either  that  the  Alabama  then  stood  as 
the  generic  representative  of  all  tbe  vessels,  or,  oa  the  other  hand,  that 
Lord  Bussell  first  endowed  the  word  Alabama  with  a  generic  sense. 

(d)  The  evidence  before  the  Tribunal  does  not  show  the  use  of  ti>e  ei- 
Th,.  t,  ra  -11  "*'*  expression  "Alabama  claims'*  before  October  4, 1868. 
it^-l  ,n"a!t,7.'r.  It  then  appeared  in  a  leader  in  the  London  Times,  in  the 
course  of  which,  after  referring  to  the  "  so-called  Alabama 
claims,"  it  is  said :  "  The  loss  occasioned  by  American  commerce  in 
conseqnence  may  be  damnum  sine  hfjitriii,  and  therefore  no  ground  of  a 
legal  action,  and  yet  it  may  be  a  wise  act  of  courtesy  to  waive  the 
benefit  of  this  plea."  It  follows  from  this,  that  at  that  «irly  day  the 
phrase  "Alabama  claims"  had  become  so  well  known  as  to  be  styled 
"so-called.'' 

Great  Britain  having  thus  possessed  herself  of  a  large  part  of  the 
i»jHu.»ii  American  commercial  marine,  through  the  act*'  of  the 
jn^^^S^Mi^  cruisers  dispatched  from  her  ports  to  carry  on  war  against 
"^"^  the  United  States,  and  having  refused  not  only  t«  make  in- 
demnity therefor,  but  also  to  submit  the  question  of  her  liability  to  ar- 
bitration. Lord  Bttssell  next  proposed,  with  what  makes  approach 
at  least  to  audacity,  "  the  appointment  of  a  commission  to  which 
shall  be  referred  all  claims  arising  during  the  late  civil  war,  which  the 
two  Powers  ^all  agree  to  refer,"  excluding  of  coarse  the  Alabama 
olaims :  in  other  words,  that  the  extravagant  claims  of  British  subjects 
upon  the  United  States  should  be  recognized,  while  the  grave  injuries 
to  tbe  United  States  and  their  citizens  shonld  be  ignored.  Great  Britain 
also  proposed  to  guard  against  a  possible  retransfer  of  the  oommerciid 
marine  to  the  United  States  under  the  same  clFcumstances,  when  Eng- 
land should  be  a  belligerent  and  the  United  States  should  be  Beatral,  by 
letting  "by-gonesbeby-gones,"  "forgettingthepast^"  and,  "as  each  had 
become  aware  of  defects  that  existed  in  international  law,"  "attempting 
the  improvements  in  that  code  which  had  been  proved  to  be  necessary."' 

Mr,  Seward  in  reply  said : 

There  is  not  one  member  of  thie  Oovernment,  ind,  so  ftvr  as  I  Icdow,  not  ooe  ciiixee 
E.uM  fuinrir  "^  "^^  Uuited  States,  who  expects  that  th»  oonntrr  will  waive,  in  any 
'i:.*ta->i>r»r°i'  case,  the  demands  tbat  we  hvre heretofore  mode  npon  the  British  Go*- 
iH.riWn.  eminent  for  redrera  of  wrongs  committed  In  violation  of  intcniaiJODftt 

iwW.    I  think  that  the  coontr^  woald  be  equally  onsuiiBoDB  in  dedining  ereiy  form  o( 

negotiation  tliat  flhonlil  Lave  in  view  nierel;proB|     '"      '  " -■' — .  ._.~ 

couTge,  so  long  as  the  Jnstic      '  " '    ' 


I.  App,,  Tol.  iv,  paper  t,  p.  10. 
1.,p.ll. 


•Ibid.,  p.  1 

'IWd.,p.l8. 

'  Lord  Clarendon  to  Bir  F.  Bruce,  Biit.  App.,  toI.  i 
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«  refused  to  be  made  the  subject  of  frieudtf 


(«)  In  the  aummer  of  1866  a  chauge  of  Ministry  took  place  in  Euglaud, 
aud  Lord  Stanley  became  Secretary  of  State  for  Foreign  -^t  m>-.i-r-i..i.„- 
A^ira  in  the  place  of  Lord  Clareudon.  He  took  an  early  k"'^""'"™- 
oppoFtQoity  to  give  an  iutimation  in  the  Hoase  of  Commons  that  should 
the  rejected  claims  be  revived,  the  new  Cabinet  was  not  prepared  to  say 
what  answer  might  be  given  them ;  iu  other  words,  that,  should  aa  op- 
(wrtauity  be  ofTured,  Lord  Bnstieirs  refusal  might  possibly  be  reconsid- 
ered. 

Mr.  Seward  met  these  overtures  by  instractiug  Mr.  Adams,  on  the 
2Tth  of  August,  1866,  "  to  call  Lord  Stauley's  attention,  in  a  respectful 
Imt  earnest  manner,"  to  "  a  summary  of  claims  of  citizens  of  the  United 
States,  for  damages  which  were  suffered  by  them  during  the  period  of 
the  civil  war,"  and  to  say  that  the  Government  of  the  United  States, 
"while  it  thus  insists  upon  these  particular  claims,  is  neither  desirous  nor 
willing  to  assume  an  attitude  unkind  and  unconciliatory  toward  G-reat 
Britaiu."  He  also  said  that  he  thought  that  Her  Majesty's  Govemmeut 
could  not  reasonably  object  to  acknowledge  the  claims.* 

Lord  Stanley  met  this  overture  by  a  communication  to  Sir  Frederick 
Btaee,  in  which  be  denied  the  liability  of  Great  Britain,  and  assented 
to  a  reference,  "provided  that  a  fitting  Arbitrator  can  be  found,  and 
that  an  agreement  can  be  come  to  as  to  the  points  to  which  the  arbitra- 
tion shall  apply.^ 

A  long  negotiation  ensued.  In  the  course  of  it  Mr.  Seward  wrote  to 
Mr.  Adams  thus,  on  the2lJd  of  May,  18C7 : 

jUthe  cftse  nowBtaads,  tbeinjarieali;  wbiob  tbe  Uuitod  Btatus  are  aggrieved  are 
notcliicflr  the  actual  loseea  Bostained  in  the  several  depredations,  but  tlie  first  uii- 
Iriendly  or  wrougful  proceeding  of  wbich  tbey  ore  bnt  tbe  consequencBH. 

(/)  These  uegotiations  were  conducted  in  London,  partly  by  Loni 
Steuley  and  partly  by  Lord  Clarendon,  on  the  British  side,  and  partly 
l)y  Mr.  Adams  and  partly  by  Mr.  Eeverdy  Johnson,  on  the  American 
Ride.  In  Washington  Mr.  Seward  remained  the  Secretary  of  State- 
Great  Britaiu  was  there  represented,  first  by  Sir  Frederick  Bruce,  and 
afterward  by  Sir  Edward  Thornton. 

{g)  As  the  first  result  of  these  negotiations,  a  convention  known  as 
the  Stanley- Johnson  convention  was  signed  at  London  ou  the  10th  of 
November,  1868.  It  proved  to  be  uuacceptable  to  the  Government  of 
the  United  States.  Kegotiations  were  at  once  resumed,  and  resulted  on 
llie  14th  of  January,  1869,  iu  the  Treaty  known  as  the  John-  inr  j»>,.wnci,r^ 
sou-Clareudou  convention.  "''''■  '■"■""""»■ 

(A)  This  latter  conveution  provided  for  the  organization  of  a  mixed 
commission  with  jurisdiction  over  "all  claims  on  the  part  of  citizens  of 
the  United  States  npon  the  Government  of  Her  Britannic  Mtijesty, 
including  the  so-called  Alabama  claims,  aud  nil  claims  ou  the  part  of 
subjects  of  Her  Britannic  Majesty  npon  the  Government  of  the  United 
States  which  may  have  been  presented  to  either  Government  for  its 
iaterpositton  with  the  other  since  the  2Gth  July,  1853,  aud  wbich  yet 
remain  unsettled."  * 

Lord  Grunville  subsequently  said,  in  the  House  of  Lords,  of  these  two 
conventions,  "  the  former  conveution  provided  (Article  IV) 
that  tbe  Commissioners  shall  have  the  "power  to  adjudicate  i^'^^-  <>  i^^'-'-' 
npon  the  class  of  claims  referred  to  iu  the  official  corre-  wVhr'.:!^™^'.- 
spondence  between  the  two  Governments  as  tbe  Alabama  "'■'-™- 

'  Mr,  Seward  to  Mr.  Adams,  Feb.  14,  1866,  vol.  iii,  Am.  App.,  p.  688.    » Ibid.,  p.  652. 

=  Am.  App.,  vol.  iii,  pp.  638-636.  <  Am,  App,  vol,  iii,  pp.  7W,  753. 
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claims.  The  latter  (Article  I)  provided  that  all  claiioa  on  the  part  6f 
subjects  of  Her  BritauDic  Majesty  upon  the  Government  of  the  Dnited 
States,  and  all  Claims  on  the  part  of  the  citizens  of  tbe  United  States 
npon  the  Government  of  Her  Britannic  Majesty,  inclnding  the  so-called 
Alabama  claims,  shall  be  referred  to  commissioners,  &c.  Both  conven- 
tions pur^iosely  avoided  defining  what  constituted  the  Alabama  claims, 
and  admitted  almost  unlimited  argument  as  to  what  the  Alabama  claims 
were.  Both  couventious  were  also  open  to  the  objection  (at  that  time 
unavoidable)  that  there  was  no  check  on  the  award  of  the  final  Arbitra- 
tor, who  might  have  given  damages  to  any  amount."' 

It  is  clear,  therefore,  that  up  to  the  conclusion  of  the  Johnson- 
Clarendon  treaty  in  January,  1869,  there  was  no  doubt  in  England  tliat 
the  term  "Alabama  claims"  was  understood  as  including  the  claims  for 
the  national  injuries. 

(i)  It  was  supposed  in  America  that  it  was  not  stated  in  sufliciently 
Ti»nn.»i.on»<  ^u^"'^'**''  terffls  In  the  Johnson  Clarendon  Treaty  that  the 
..yj^rVo"i'bl  national  claims  should  be  considered  by  the  Arbitrators; 
""^  and  there  were  many  signs  that  the  Treaty,  in  consequence 
of  that  belief,  would  not  receive  the  assent  of  the  Senate.  Mr.  Kevenl.v 
Johnson,  bearing  of  this,  wrote  an  elaborate  defense  of  himself,  which 
has  been  seized  upon  by  Her  Majesty's  Government  as  proof  that  the 
United  States  hcid  at  no  time  claimed  to  receive  indemnity  for  tbe 
national  injuries  which  they  have  suffered.  But  the  foregoing  rhtime 
of  correspondence  between  the  two  Govemmenta  shows  that,  if  Mr. 
Johnson  made  such  a  statement,  he  did  it  under  a  misapprehension. 
Mr.  lotain  in-  The  error  was  never  communicated  to  Her  Majesty's  Govern- 
*.'JI'^.'l°1^.  u'uiri  nieuL  On  the  contrary,  ouly  a  few  days  later  he  wrote  to 
rSir.lirpi'u™  Lord  Clarendon  in  exactly  the  opposite  sense.  He  said, 
ii.,i>in  referring  to  a  claims  convention  between  the  two  Govern- 

ments in  1853,  "At  that  time  neither  Government,  as  such^  made  a 
demand  upon  the  other;  but  that,  as  my  proposition  assumes,  is  not  the 
case  now.  The  Government  of  the  United  States  believes  that  it  has  iu 
its  own  right  a  claim  upon  the  Government  of  Great  Britain."' 

(j)  Her  Majesty's  Government  also  received  the  same  intelligence 
about  that  time  from  other  sources. 

Its  Minister  at  Washington,  on  the  2d  of  February,  1869,  eommani- 
cated  to  it  the  action  of  the  Senate  Committee  on  Foreign  Belations. 
"  Mr.  Sumner,"  he  said,  "  brought  forward  the  above-mentioned  conven- 
tion, and  after  making  a  short  comment  npon  its  contents,  and  stating 
that  it  covered  none  of  tbe  principles  for  which  the  United  States  had 
always  contended,  recommended  that  the  committee  should  advise  tbe 
Senate  to  refuse  their  sanction  to  its  ratification.  Mr.  Sumner  was 
authorized  to  report  in  that  sense  to  the  Senate."^  On  the  Idth  of 
Sir  Ej-.rj  ■nwr*  April  Mr.  Thornton  also  advised  Lord  Clarendon  of  tbe  re- 
rSr^'°'ii>i°ii  jection  of  the  Treaty.  "  Your  Lordship  perceives,"  he  said, 
;T*S!?u»  7i";  "  tliat  the  sum  of  Mr.  Sumner's  assertion  is  that  England 
m7'i'i»j;'ta  ?X  "  ■  '  is  responsible  for  the  property  destroyed  by  the 
rfTicLi™.  Alabama  and  otlier  Confederate  cruisers,  and  even  for  tbe 

remote  damage  to  American  shipping  interests,  inclnding  the  increase  in 
the  rate  of  insurance  ;  that  the  Confederates  were  so  much  assisted  by 
being  able  to  get  arms  and  ammunition  from  England,  and  so  mncli 
encouraged  by  the  Queen's  Proclamation,  that  the  war  lasted  mnch 
longer  than  it  would  otherwise  have  done,  and  that  we  ought  therefore 
to  ])ay  imaginary  additional  expenses  imposed  upon  tbe  United  States 
by  the  prolongation  of  the  war."* 

'  Hansard,  nW  ihotil  >Ibii1.,  p.  778, 

"Am.  App.,  vol.  ill,  p.  780.  *  Ibid.,  p.  784. 
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(k.)  Tbis  may  be  called  the  end  of  tbe  second  stage  of  tfae  bistory  of 
tbe  negotiations.  It  commenced  with  an  intimation  from  Great  Britain 
that  a  proposal  from  tbe  United  States  would  be  listened  to.  In  its 
progress  negotiations  were  opened,  which  ended  in  a  convention  provid- 
ing for  the  submission  of  claims  of  citizens  of  the  United  States  against 
Great  Britain,  including  the  Alabama  claims.  This  convention,  in  the 
opiuion  of  Lord  Granville,  a<lmitted  unlimited  argument  as  to  what  the 
Alabama  claims  were.  The  Treaty  was  rejected  by  the  Senate  of  tbe 
United  States,  because,  althongli  it  made  provision  for  the  part  of  the 
Alabama  claims  which  consisted  of  claims  for  individual  losses,  tbe 
{iroTision  for  the  more  extensive  national  losses  was  not  satisfactory  to 
the  Senate.  It  is  clear  that,  by  this  time,  if  not  before,  the  phrase 
''Alabama claims "  was  underBtood  on  both  sides  as  representing  all  the 
claims  against  Great  Britain,  "growing  out  of"  its  conduct  toward  tbe 
Coit4;d  States  during  the  insurrection.  A  portion  of  these  claims  had 
been,  throughout  the  discussions  by  Mr.  Seward  and  Mr.  Adams,  grounded 
on  the  nnueceasary  Proclamation  recognizing  the  insurgents  as  belliger- 
ents. The  remainder  rested  ou  the  acts  of  the  cruisers.  All  w6re  alike 
known  as  Alabama  claims. 

At  this  stage  of  the  bistory.  General  Grant  became  President, 

On  tbe  loth  of  May  following  Mr.  Kish  instructed  Mr.  Motley  to  say 
to  Lord  Clarendon  that  the  United  States  in  r^ecting  the  ^^  M„,^i.6™. 
Treaty  "  abandoned  neither  its  oif»  claims  nor  those  of  its  [^^^l^^'^^;^ 
citizena."'  Again,  on  tbe  25th  of  tbe  following  September,  '~t  .binJi-'ST™,"- 
Alr,  Motley  was  instructed  by  Mr.  Fish  in  a  dispatch,  oi  "" '  "* 
which  a  copy  was  to  be  given  to  Lord  Clarendon,  to  say  that  tbe  Presi- 
dent concurred  with  tbe  Senate  in  disapproving  the  convention  which  . 
had  been  r^ected  ;  that  "he  thought  the  provisions  of  that  ,^^„.  ,  ^ 
convention  were  inadequate  to  provide  reparation  for  ,the  »!tti.^i,  ™ 
United  States,  in  the  manner  and  to  the  degree  to  which  he  ^USt^w^XiX 
considered  tbe  United  States  were  entitled  to  redress;"  but  "'"'■™"°"""- 
that  "  he  was  not  prepared  to  pronounce  on  the  qaestion  of  the  indem- 
uities  which  he  thought  due  to  individual  citizens  of  the  Uuited  States 
*  "  *  nor  of  tbe  reparation  which  be  thought  due  by  the.  British 
Government  for  tbe  larger  account  of  tbe  va^t  natiofial  injuries  It  had 
indicted  ou  the  United  States."* 

Id  an  elaborate  paper  styled  "  Observations^  upon  Mr.  Fish's  dispateh 
to  Mr.  Motley,  of  the  25th  of  Sept«mber,  1869,  which  was  ^^  ^^^  ^^ 
appended  to  Lord  Clarendon's  dispatches  of  Sovember  6,  ••  ™™J7?'/d'?J 
1869,  to  Sir  Edward  Thornton,  the  subject  of  the  national,  "^"•""^ 
now  called  indirect,  claims  was  fully  considered  in  a  way  which  must 
satisfy  tbe  Arbitrators  that  the  British  Government  understood  the  na- 
ture, character,  and  extent  of  those  claims.  It  is  difBcult  when  reading 
these  observations,  and  the  dispatch  which  called  tbem  out,  to  under- 
stand how  Lord  Granville  could  commit  himself  to  the  statement,  in  one 
of  his  recent  dispatches,  that  "  There  was  not  a  word  in  any  letter  pre- 
ceding the  Treat)/  to  suggest  any  indirect  or  constructive  claims  ;  and  the 
AiUjr  intimation  tlie  British  Government  Jiad  liad  was  from  the  speech  of  Mr. 
iiumner."^ 

It  seems  to  ns  that  these  incidents  are  decisive  of  the  whole  contro- 
versy. 

(I)  Is  tbe  following  December  the  President  tlins  alluded  to  the  sub- 
ject in  his  annual  message  to  Congress  : 

'  Am.  App.,  vol.  vi,  p.  1.  •  Ibid.,  p.  13. 

'Appendix  t«  Britiui  Case,  vol.  [v.  No.  1,  p.  19. 


Coogic 


196  AEQLMENT  OF  THE   UKITED  STATES. 

The  provisioua  [of  the  Treaty]  were  wholly  inadeqnate  for  the  settlement  of  ilif 

Srave  wmagB  that  have  been  Biistained  li;  thia  Government  as  well  u 
y  its  citizeun.  The  injaries  resuUiug  to  the  United  States  by  reawin  ul' 
iv^i^mwt, liwi""'  the  course  adopted  by  Great  liritaiD  during  onr  late  civil  war;  iu  tlie 
iDCrtaseil  rates  of  insnrance,  in  the  diminution  of  exports  anil  ioiporls. 
and  other  obBtnictiims  to  domestic  industry  and  production ;  in  ita  effects  npou  ibr 
foreign  commerce  of  the  country ;  in  tbe  decrease  of  the  transfer  to  Great  Britain  at 
oar  commercial  marine :  in  the  prolongation  of  the  war ;  and  tbe  iucreaMsI  cost  (boili 
in  treasure  and  lives)  of  its  suppression  ;  could  not  l>e  a^juated  and  satisfied  aa  oTili- 
nary  commercial  chiims  which  contiuDally  arise  between  cuniniurcial  nntions.  Andj'i 
the  convention  treated  them  simply  as  such  ordinary  claims,  frooi  which  they  differ  mart 
widely  in  the  gravity  of  their  character  than  in  the  magnitude  of  thvir  anionnl,  girat 
as  is  that  difference. 

And  atill  again,  iu  his  annual  message  to  Congress  iu  December,  IS'I), 
tbe  President  referred  to  the  subject  with  similar  pi-ecisiou 
and  particularity  of  etateuieut,  as  cited  in  a  previous  part  of 
the  present  Argument. ' 
It  cannot,  therefore,  be  doubted  that,  in  the  t>eginning  of  the  jKit 
In  j..."rr.  1WI.  1871,  it  was  well  understood  by  both  Governments  that  the 
JtoBT'™™'^.™,'  United  States  maintained  that  Her  Majesty's  Govemmetn 
"™of  i£'"i^iS  ought,  under  the  laws  of  nations,  to  make  good  to  them  llit 
iKnTnlKlh'ii'lIIlli  losses  which  they  had  suffered  iiy  reason  of  tbe  acts  of  all 
udiuJitiduL  thecrnisers,  typically  represented  by  the  Alabama — whether 
thoae  losses  were  caused  by  the  destruction  of  vessels  and  their  car- 
goes ;  by  the  prolongation  of  the  war ;  by  the  transfer  of  the  commerce 
of  the  United  States  to  the  British  flag ;  by  the  increa^d  rates  of  insur- 
ance during  the  war ;  by  the  exjwuse  of  the  pursuit  of  the  cruisers ;  or 
by  any  other  of  the  causes  enumerated  in  tbe  President's  message  to 
Congress  in  18G9.  Nor  can  it  be  doubted  that  they  intended  to  reserve 
the  right  to  maintain  the  justice  of  all  these  claims  when  opportunity 
should  offer,  nor  that  they  regarded  all  these  several  classes  of  los.ies 
as  embraced  within  the  terms  of  the  general  generic  phrase  "Alabamii 
claims."  It  is  also  equally  clear  that  tbe  claims  for  compensatiou 
founded  upon  the  (ineen's  Proclamation  were  abandoned  by  Pre-sidt'iil 
Grant. 

(in)  At  that  time,  the  condition  of  Europe  induced  Ker  Majesty's Miu- 
K«-.i..tL-.».op-.i-  isters  to  consider  the  condition  of  the  foreign  relations  ot 
"'"'""'"'"'"''  theEmpire.  Theyfouodthat  theirrelations  with  theUuittsl 
States  were  not  such  as  they  would  desire  to  have  them ;  and  they  in- 
duced a  gentleman,  who  enjoyed  the  confidence  of  both  Cabinets,  to 
visit  Wasliiogton  for  the  purpose,  in  a  confidential  inquiry,  of  deter 
mining  whether  those  relations  could  be  improved.' 

(k)  It  was  not  the  first  time  that  Great  Britain  bad  hm\ 
.i,„.,ru,"),Vi.i.il°'  cause  solicitously  to  ask  herself  whether  she  might  not  liave 
" ""  need  of  the  good  will  of  the  United  States. 

At  the  opening  of  the  war  between  France  and  Great  Britain  on  the 
one  hand,  and  Enssia  on  the  other,  the  Emperor  Kapoleon  found  him- 
self greatly  embarrassed  by  England's  traditional  attitude  of  exigency 
towanl  neutrals,  so  contrary  to  the  traditional  policy  of  France.  The 
Foreign  Minister,  M.  Drouyn  de  Lhays,  labored  in  correspondence  wild 
the  British  Government  to  induce  the  latter  to  relinquish  her  own  policy 
and  accept  that  of  France.  To  effect  this  object,  the  great  lever  em- 
ployed by  M,  Drouya  do  Lhuys  was  the  apprehension  entertained  iu 
Great  Britain  of  the  possible  attitude  of  the  United  States.  He  exi>laiii^ 
the  matter  as  follows : 


■  Stfttemeut  by  Lord  Granville,  Hansardi  vol.  ci 
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tonUinss.  La  ]>onu1ation  maritime  des  £tata-UDis,  lear  marine  entreprecante,  pon- 
vaieut  fonmlr  &  In  Huasie  lea  gl^meots  d'ane  flotte  de  corsaircB,  qni,  nttoch^  h  son 
MTTJce  par  des  lettres  de  marque,  et  coavrAQt  lee  mera  oomme  d'aa  r&ieaii,  liarcfele- 
raient  et  ponTBuivraieat  uotre  conmerce  Jnsiiae  daus  les  parngea  lea  pins  recul^ 
Font  pr^vcDiT  ce  danger,  le  caliioet  de  Londree  tennit  beaucoup  h  se  oonci  lier  lee 
boDuea  diflpoBitions  dn  goiivemeoieat  f£d£ral.  II  avait  con^a  I'id^e  de  hit  proposer,  ea 
Illume  temps  qn'au  gouveraement  JVaufals  et  il  tons  lea  £tats  maritimes,  la  oonclusioa 
il'an  arrangeineDt,  ayaDt  pour  but  la  snppressioD  de  la  course  et  peniiettant  de  traiter 
comme  pirate  qiiiconque,  en  tenips  de  guerre,  serait  trouT^  mnni  de  lettrea  de  morqae. 
Ce  pn^et,  qai  flit  abaDdoaD6  dans  la  soile,  ti!moigne  de  I'inqui^tude  ^proov^e  par  lee 
AdjcIbio.' 

How  M.  Drouyn  de  Lhn ys  worked  on  this  state  of  mind  of  the  British 
GovernmeDt  ai>pears  by  the  following  extract  from  a  dispatch  from  him 
to  the  Frencli  Minister  at  London,  M.  Walewski : 

Les  Etats-Uiiis  oofinsout  prfits,  jeoeaauraiaen  donterjilrevendwiuctlerOlequenons 
<1MiuerioDB  et  i  se  faire  les  protecteurs  dus  neutrea,  qui  enx-ni6mes  rechercbent  tear 
ajipni.  Le  cabinet  de  Waahington  nous  propose  en  ce  inoment  de  siKHcr  nn  tmit^ 
il'amiti^,  de  navigation  et  de  commerce,  oil  il  a  in86r6  nne  xririe  d'articles  ilQStin6s  i, 
affinuer  Bvec  nne  autorit^  noiivelle  lea  principos  qu'il  a  toajuura  siiateiius  et  qni  ue 
diffirent  psa  des  nOtres.    Lo  principal  secr6taire  d'etat  de  ea  Majust^  britannique  a 


l-rendrs  que  nous  n'anrionsaacnn  moyen  lie  ne  pas  rdixHidre  favorablemeutiil'oii 
qui  noiia  eat  faite.  Hi  In  France  et  I'Angleterre,  bien  que  se  trouvant  engng^ea  dans  une 
Bi^me  entreprise,  alfichaient  publiqiiemeiit  des  dnctrinea  oppos£es.  Que  les  deux 
Kouvememenfa,  an  conttaire,  aWtenUent  surlea  terniea  d'line  declaration  comuiune.ct 
nocia  pouvoua  alors  njiiunier  I'examen  des  propositions  dea  Etats-Unis.  H  me  paralt 
difficiln  qne  ces  conaid^rations  ne  frappeiit  pas  I'eaprit  de  Lord  Clnrendou.- 

These  and  like  representations  on  the  part  of  M.  Drouyn  de  Lhujs, 
iodnced  Great  Britain  to  come  to  an  arrangement  with  France. 

(o)  Not  insensible  to  snch  motives,  Lord  Grmuville,  pending  the  late 
war  between  France  and  Germany,  dispatched  a  confidential  agent  to 
America  to  re-open  negotiations  with  the  Uuited  States. 

This  gentleman  amved  in  Washington  early  in  January,  1871,  and 
funud  the  Government  of  the  United  States  so  disposed  to  j,  ,.  ^ 
meet  the  advances  of  Her  Mfuesty's  government  that,  before  ~i."n!''l™™^^. 
the  end  of  the  month.  Sir  Edward  Thorton  was  able  to  pro-  "™ 
pose  to  Mr.  Fish  "  the  appointment  of  a  Joint  High  Commissiou"  to 
''  treat  of  and  discnss  the  mode  of  settling  the  different  questions  which 
have  arisen  out  of  the  fisheries,-''  &c.' 

Mr.  Fish  replied,  accepting  the  proposition  upon  condition  that  "  the 
differences  which 'arose  during  the  Rebellion  in  the  United  _^^  ^  ^^^ 
States,  and  which  have  existed  since  then,  growing  out  of  n.,-™'in^.^t 
the  acts  committed  by  the  several  vessels  which  have  ' '  *  '"■  ^  '™ 
given  rise  to  the  claims  generically  known  as  the  'Alabama  claims,'" 
should  also  be  "treated  of  by  the  proposed  Joint  HighCooiraission."* 

Sir  Edward  Thornton,  on  the  Ist  of  February,  answered  that  "it 
would  give  Her  Majesty's  Government  great  satisfaction  if  the  claims 
were  submitted  to  the  consideration  of  the  same  High  Commission."' 

The  President  of  the  United  States,  under  the  provisions  of  the  Con- 
stitotion,  nominated  to  the  Senate  for  its  approval  five  i-„i»4s,„.,,om- 
conimissiouers  to  serve  in  the  Joint  High  Commission  on  the  rjr^^minir^ 
l>art  of  the  United  States,  and  transmitted  to  the  Senate  !^"^r.'^,„w 
the  correspondence  between  Mr.  Fish  and  Sir  Edward  ""■ 
Thornton,  to  explain  the  proposed  duties  of  the  nominees.  Upon  this 
esplanation  the  Senate  gave  its  assent  to  the  several  appointments; 
arid  thereupon  the  appointees  each  received  a  commission  authorizing 
liim  "  to  treat  and  discuss  the  mode  of  settlemeut  of  the  dififerent  qaes- 

'Dronjn  deLhnys,  Ltt  neulru  ptndatit  la  guerre  £Orieiil,  p.  14.  *Ibid. 

'Ibid.,p.  t».  'Ibid.,  p.  3. 

'  Brit.  App.,  vol.  iv,  paper  ii,  p.  1. 
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tious  which  shall  come  before  the  said  Joint  High  Com  mission."'  The 
British  CommiBfiioners  receiveil  a  broader  power,  which  was  stated  to  be 
conferred  upon  them  "for  the  purpose  of  discnssing  in  a  friendly  spirit" 
"the  various  differences  which  have  arisen"  between  Great  Britain  ami 
the  United  States,  "and  of  treating  for  an  agreement  as  to  the  mode  of 
their  amicable  settlement." 

Taking  these  powers  and  the  correspondence  between  Mr.  Fish  and 
Sir  Edward  Thornton  together,  it  is  evident  that  each  Government  con- 
templated that  all  the  differences  between  the  two  Governments  within 
therlingeof  the  correspondence  were  to  be  discussed  with  a  view  to 
reaching  a  mode  of  settlement. 

Among  the  Commissioners  named  on  the  part  of  the  Unitetl  States 
was  Mr.  Fish,  the  Secretary  of  State,  one  of  the  parties  to  the  prellmi- 
nary  fiorrespondeiice  which  led  to  the  Treaty;  and  among  those  on  the 
part  of  Great  Britain  was  Sir  Edward  Thornton,  the  other  party  to  that 
corresjron  dence. 

{p)  The  subject  of  the  Alabama  claims  was  opened  at  the  fourth  cou- 
Ttf  II  b.  .  !■  FD     ference  by  on  elaborate  statement  from  the  American 

' "  """■    commissioners.' 

They  slated  that  "  in  consequence  of  the  course  and  conduct  of 
Tw*  ™m-  ^^^^  Britain  during  the  Rebellion"  the  United  States  had 
mi».at™"™IIt.i.  Bastaineda  great  wrong,  and  had  also  suftered  "great  losses 
of''Ih,'™".w''7r  and  injuries  upon  their  material  interests."  I^us,  in  tlte 
1  »e™r...  outset,  they  drew  a  distinction  between  certain  political  dif- 

ferences which  had  been  the  subject  of  some  correspondence  between 
the  two  Governments,  and  the  material  losses  and  injuries  which  conld 
be  estimated  and  indemnified  by  pecuniary  compensation.  They  then 
went  on  to  state  their  views  more  in  detail  as  to  such  losses  and 
injuries. 

In  order  to  bring  them  within  the  letter  of  the  correspondence,  and  to 
de6ne  their  understanding  of  the  meaning  of  the  language  there  useil 
by  Mr.  Fish  and  by  Sir  Edward  Thornton,  they  began  by  tracing  these 
losees  and  injuries  to  the  Alabama  and  the  other  cruisers.  They  said  that 
"  the  history  of  the  Alabama  and  other  cruisers  which  had  been  fitted 
out,  or  armed,  or  equipped,  or  which  had  received  augmentation  of  force 
in  Great  Britain,  or  iu  her  'colonies,'  showed  the  losses  and  injuries  for 
which  they  are  claiming  iudemuification." 

They  then  said  that  the  damage  which  they  had  suffered  from  these 
injuries  was  two-fold  :  Ist  That  which  had  proximately  resulted  fh)m 
the  acts  of  the  cmisers,  "  the  capture  and  destruction  of  a  large  number 
of  vessels  with  their  cargoes,"  and  "  the  heavy  expenditures  in  the 
pursuit  of  the  cruisers ;"  and  2d,  other  injuries  resulting  less  directly, 
though  not  less  certainly — namely,  "  the  transfer  of  a  large  part  of  the 
American  commercial  marine  to  the  British  flag,"  '.'  the  enhanced  pay- 
ments of  insurance,"  "  the  prolongation  of  the  war,^  "  and  the  addition 
of  a  large  sum  to  the  cost  of  the  war,  and  the  suppression  of  tlie 
rebellion." 

Thus  Mr.  Fish,  one  of  the  parties  to  the  preliminary  correspondence, 
and  his  colleagues,  explained  to  Sir  Edward  Thornton,  the  other  party 
to  the  correspondence,  and  to  his  colleagues,  that  the  history  of  the 
cruisers  showed  all  these  losses  and  injuries;  in  other  words,  that  tliey 
all  grew  out  of  the  acts  of  those  cruisers. 

The  Americnu  Commissioners  next  expressed  their  conviction  that 

the  history  of  the  cruisers  showed  "  that  Great  Britain,  by  reason  of 

failure  in  the  proper  performance  of  her  duties  as  a  neutral,  bad  become 

jiiatly  liable  for  the  acts  of  those  cruisers  and  of  their  tenders." 

I  Brit.  App.,  vol.  iv,  pnper  sii,  p.  6,  « Ibid.,  p.  8. 
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They  then  tQnied  to  the  consiileration  of  the  damage  which  the 
Tnited  States  had  suffered  from  thia  class  of  injuries.  They  ■n„  c„„.,  , 
statwl  the  ftmoaDt  of  the  claiuis  for  the  destrnctioa  of  private  S?''.^'o'„t^i'''u'"i'h'I 
[iroperty  which  had  up  to  that  time  beeu  presented.  They  ''*™"- 
iudicated  a  mauuer  in  which  the  amount  of  the  expenses  for  the  pur- 
snit  of  the  cruisers  could  be  ascertaiued.  They  added  that  they  had 
lint  yet  made  au  estimate  of  the  other  damages  less  proximately  result- 
iiifrrroni  the  iujDries  complaiued  of,  because  they  "hoped  for  au  ami- 
i-iible  settlement."  This,  however,  was  not  to  prejudice  them  "in  the 
eveutof  ao  such  settlement  being  made."  Tbey  thus  distinctly  declared 
ibat  these  classes  of  injuries  also  were  capable  of  being  estimated  and 
;m;aDiarily  indemnified ;  and  tbey  reserved  the  right  to  claim  aucb  iu- 
ilernnity. 

They  closed  their  elaborate  statement  by  proposing  that  tho  desired 
amicable  settlement  should  be  made  within  the  walla  of  the    ^^^  ^^^ 
room  iu  which  the  conference  was  held,  by  means  of  an  tb^l^'.i^iT". 
ajirreemeDt "  npon  a  sum  which  should  be  paid  by  Great  "^'' 
Bntaiu  to  the  United  States  in  satisfaction  of  alt  the  claims  and  inter- 
est thereon." 

Sach  an  arrangement,  in  connecttoa  with  the  other  provisions  of  the 
Treaty,  would  indeed  have  constituted  a  settlement,  and  an  ^  ^  u  j^, 
amicable  one.  It  would  have  been  a  settlement,  because,  w.^.l.^.u-r'i'i 
Wing  a  discharge  of  the  obligation,  it  would  have  ended  all  ' """' 
i-uiitroversy.  It  is  not  an  amicable  settlement,  it  is  not  in  any  sense 
A  i!>ettiement,  to  engage  in  a  protracted  lawsuit,  as  the  two  Govern- 
Qi«ots  have  been  constrained  to  do,  in  consequence  of  the  British 
Government  refusing  to  enter  into  the  amicable  arrangement  proposed 
liy  the  United  States. 

It  has  been  asserted  that  this  proposal  was  a  "  waiver"  of  the  claims 
rliissed  as  "  indirect."  So  far  from  that  being  the  case,  the  „^,  „  .,„„  ^ 
proposal  contemplated  that  the  payment  of  a  gross  sum  ■"  ciu-rt^i...^ 
nas  to  be  made  and  accepted  as  a  "satis/action  of  JlZl  the  ciainw."  Such 
H  IKiyment  and  such  an  application  of  the  payment  are  utterly  incon- 
^isipDt  with  the  idea  of  a  waiver  of  any  of  the  claims. 

The  attitude  of  Mr.  Fish  on  this  occasion,  and  of  the  other  American 
Commissioners,  was  in  perfect  accord  with  the  constant  previous  atti- 
tude of  the  Amei7can  Government,  as  explained  by  Mr.  Seward  in  bis 
•lixpatch  to  Mr.  Adams  of  January  13, 1868.' 

tdrd  Stauley  «e«ins  to  have  resolved  that  the  so-called  Alabama  claims  shall  be 
Uritcd  DO  exclDSively  as  a  pecuniaif  commercial  claim  aa  to  insist  od  altogether  ex- 
clnding  cbe  proceedings  of  Her  M^esty's  Government  in  regard  to  the  war  from  con- 
'iilnaiiun  in  the  Arbitration  which  be  proposed.  On  the  other  hantl,  1  have  beea  Bin- 
sululf  iiufnrtuiiate  in  my  correspondence  if  I  have  not  given  it  to  be  clearly  noder- 
-<"nl  that  n  violation  of  neutrality  by  the  (Queen's  proclamation,  and  kindred  proceed- 
'''::i  i>r  tbe  British  government,  is  regarded  as  a  national  wrong  and  injury  to  the 
luiteJ  Status. 

The  British  commissioners  without  delay  declined  the  tit  pn>i»ni  i* 
-Vmcrican  proposal  for  an  amicable  settlement.  '"""'  ■ 

Sir  Edward  Thornton,  the  other  party  to  the  preliminary  correspond- 
fiiw,  and  his  colleaguea,  listened  without  objection  to  Mr.  w,.i™>..r™.™ 
Kmh'H  definition  of  the  sense  iii  which  the  phrase  "Alabama  l^'fTri^-iiSim" 
iIhIidr"  liad  been  used  iu  that  correspondence ;  nor  did  ''"*-■" 
clKy  at  any  time  take  exception  to  it,  or  propose  to  limit  it.  On  the 
<;wutrary,  they  expressly  declineil  to  reply  in  detail  to  the  statement  of 
the  American  Commissioners. 

'  Am.  App.,  vol.  iii,  p.  6Bd. 
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After  rejecting  the  "amicable  settlement,"  proposed  by  the  American 

[  n^       Commissioners,  the  British  GommisslOQers  next  sng^ted 

mtrfVSSr.  B^  the  snbstitation  of  a  litigious  "  mode  of  settlement"  in  its 

place,  viz,  a  lawsait  or  arbitration,  wherein  all  liability  to 

the  United  States  for  the  injuries  complained  of  should  be  denied  and 

contested. 

The  American  CommiBsioners  regarded  this  as  a  very  different  adjnst- 
i-n-ii .  1  ^  ment  from  the  one  -which  they  had  proposed.  They  nnwil- 
™n"'M'ih!um^  lingly,  and  under  conditions,  accepted  the  British  sag- 
"'"""  •   gestion  to  refer  to  Arbitrators  the  full  statement  of  iDJnries 

vhich  they  had  just  made,  and  which  the  British  Commissioners  had 
received  without  cavil. 

Th.T.ir.i,  oi  (9)  After  a  discussion  of  several  weeks  the  Joint  High 
""*'"•"*  Commissioners  agreed  upon  a  Treaty. 

The  preamble  of  this  instrnraent  recites  that  "the  United  States 
sfnaiM-u '.mi.  of  America  aod  Her  Britannic  Majesty,  being  desirous  to 
«i.k  Rtiiru»M  ■•  provide  for  an  amicable  settlement  of  all  causes  of  differ- 
ence between  the  two  countries,  have  for  that  purpose  appointed  tbeir 
respective  plenipotentiaricB." 

This  statement  is  recitative  and  historical,  and  must  be  taken  to  be 
strictly  true  in  the  sense  in  which  it  was  written. 

It  therefore  does  not  He  in  the  mouth  of  either  party  to  the  Treaty  to 
deny  that  each  Government,  in  appointing  its  Commissioners,  desired 
to  provide  for  au  amicable  settlement  of  the  Saii  Juan  water  boundary, 
of  the  navigation  of  the  Saint  Lawrence,  of  the  Canadian  fisheries 
of  the  navigation  of  Lake  Michigan,  of  the  use  of  the  navigable  rivers 
in  Alaska,  and  of  the  claims  of  British  subjects  for  losaes  arising  oat 
of  acts  committed  against  ttieir  persons  or  tbeir  properties,  iis  well  as 
of  the  Alabama  claims. 

But  when  it  is  attempted  to  confine  the  words  of  this  preamble  to  n 
single  one  of  the  subjects  grouped  in  the  Treaty,  and  to  trauiferthe 
operation  of  its  language  from  the  Government^)  of  whom  the  afBrma- 
tmns  are  made  to  subjects  disposed  of  in  the  treaty,  it  is  an  evident 
perversion  of  the  purpose  which  the  parties  had  in  view.  For  the  Treaty 
itself  immediately  makes  it  clear  thit  the  parties  did  not  noderstnnil 
that  the  arragemeat  as  to  the  Alabama  claims  was  au  "  amicable 
settlement."  • 

It  is  declared  that  the  agreements  in  this  respect  are  made  in  order 
"  to  provide  for  the  speedy  settlement  of  such  claims.^  If  an  "amicable 
settlement"  of  these  claims  had  just  been  made,  it  is  not  to  be  supposed 
that  the  parties  would  enter  into  a  formal  agreement  for  their  "  speeily 
settlement "   in  the  future. 

The  means  for  reaching  this  speedy  settlement  form  the  subject  of  the 
r;».r..r.,,ri„-„™  enacting  clausc  of  the  Treaty.  It  is  there  provided  "that 
""''■■'"" ^""'-  all  the  said  claims  growing  out  of  the  acts  of  the  aforesaid 
vessels,  and  generically  known  as  the  'Alabama  claims,'  shall  be  re- 
ferred to  a  Tribunal  of  Arbitration." 

This  language  is  nearly  identical  with  the  language  of  the  correstund- 
n,  »m.  .hhh  ence  between  Mr.  Fish  and  Sir  Kdward  Thornton;  byre- 
"Tkm'Irri"'™™  ferring  to  what  has  preceded  the  Arbitrators  will  see  tbat 
■""*"  the  change  is  one  of  taste,  not  of  sense ;  of  form,  not  of  sub- 

stance. 

We  look  in  vain  in  it  for  a  waiver  of  any  of  the  demands  made  by  Mr. 
s^  ■.,",  of  i.j_  Fish  at  the  fourth  conference.  If  the  parties,  after  snch 
""''"""  speciflcnotice,  had  intended  t«  withdraw  from  the  scoiKoftlie 

Arbitration  any  of  those  demands,  or  to  provide  tbat  any  of  the  itijaries 
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w  the  United  States  growing  out  of  the  acts  of  the  cniisers  were  not  to 
be  considered  by  the  Arbitrators,  the  limitation  would  nndonbtedly  have 
foand  a  place  in  ttiis  part  of  the  Treaty.  It  is  clear,  therefore,  that  there 
was  no  sQch  pnrpoBe. 

Having  provided  a  manner  for  giving  the  Tribunal  jurisdiction  over 
the  subject  of  the  reference,  the  ^eaty  next  defines  the  extent  of  that 
jurisdiction. 

The  Arbitrators  are  to  determine,  1st,  whether  the  United  States 
bare  suffered  any  of  the  specified  injuries,  that  is,  any  inju-  ,„,,„^  ,i.  t„. 
ries  growing  out  of  the  acts  committed  by  the  cruisers  ;  2d,  '™"'- 
whether  Great  Britain  is  liable  to  indemnify  the  United  States  for  any 
of  those  injuries,  and  if  so,  for  which  ones ;  and,  3d,  it  is  provided  that, 
in  case  the  Tribunal  finds  that  Great  Britain  has  failed  to  fulfill  any  duty 
ordnties  as  aforesaid,  it  may,  if  it  thinks  proper,  proceed  to  award  a 
gamin  gross  to  be  paid  by  Great  Britain  to  the  Uuited  States  for  all  the 
claims  referred  to  it ;  but  it  is  nowhere  stated  or  intimated  that  in  reach- 
ing that  gross  sum  any  part  of  the  injuries  to  the  United  States  which 
may  be  shown  to  grow  out  of  the  acts  of  the  cruisers  are  to  p„„^,  „  „^„ 
heormaybedisregardedbj  the  Arbitrators.  Mr.  Montague  ''■"■•"  ■~"i»'"'* 
Beniard  in  his  lecture  on  the  Treaty  has  fairly  admitted  this.    He  says : 

The  Treat;  of  Wasbingtou  h  carefully  framed  to  embrace  0DI7  specific  claims,  such 
us  boil  pref  ioosl;  become  known  to  both  QovemmeDta  under  the  name 
"f  iW  "  Alabama  claims,"  for  loaseit  aud  domages  caasod  by  tbe  acts  of  „Ii"'  °'  "'*  '"" 
irrtain  vessels,  of  which  the  Alabama  was  the  typical  instance  ;  further, 
ibe  losses  must  be  such  as  can  be  fairly  ascribed  to  some  failure  of  duty  on  the  part  of 
KDj-land  in  rwpect  of  these  vessels ;  aud  in  making  an  award  each  vessel  is  to  be  takeu 
vpiratelj.  Jiat,  begi/md  thu,  ilie  Treati/  doe*  not  define,  by  expreii  leorda  0/  limilalion,  Ike 
taltre  of  lAe  Xottes  on  (Mcauiif  of  uhvA  omapeMaWon  maj/  be  nicurded,  tAoiiU  ibe  Arhiiralort 
iiait  that  ang  conipetmaiUin  it  due.  On  ikii  lingU  poiNt  a  di»agreenient  lias  arieen  betaeea 
'i<  Iwo  GotxrnmenU,^ 

That  is  true ;  the  Treaty  docs  not  coutain  any  express  words  of  limi- 
tation. Nor  does  it  contain  any  words  to  imply  or  suggest  limitation. 
On  the  contrary  the  words  are  unequivocally  and  explicitly  general,  not 
to  say  universal,  as  compreheuding  al'  claims  of  the  "specific"  class; 
tliatis,  "Alabama  claims."  The  assumption  that  there  is  such  limita- 
tion is  a  contradiction  of  the  express  language  and  the  plain  meaning 
of  tbe  Treaty. 

It  appears  from  all  this  that  the  Arbitrators  received  by  the  Treaty  full 
jarisdiction  over  all  the  claims  presented  and  defined  by  tbe  American 
Commissioners  at  the  opening  of  tbe  fourth  conference.  This  conclusion 
receives  a  significant  support  from  the  twelfth  article  of  the  t— mhund.  or 
Treaty.  That  article  provides  for  the  creation  of  another  and  ""  '"■"" 
^u  inilependeut  Tribunal,  which  is  also  to  have  juridical  powers  for 
finding  injuries  and  awarding  damages.  The  claims  to  be  submitted  to 
Nucb  Tribuual  are  defined  to  be  "  claims  on  the  part  of  corporations, 
•tiiDjianies,  or  private  individuals,  citizens  of  tbe  Uniteil  States,  upon 
the  Govemmeut  of  Her  Britannic  Majesty,^  and  "claims  on  the  ]>art 
of  corporations,  companies,  or  private  individuals,  subjects  of  Her 
Britannic  Mfyesty,  upon  the  Government  of  tbe  United  States."  Great 
careiathns  taken  to  limit  the  jurisdiction  of  the  tribunal  created  by 
Article  XII  to  the  consideration  of  injuries  suffered  by  individuals, 
companies,  or  corporations.  But  the  Tribunal  of  Arbitration  at  Geneva 
is  invested  by  the  terms  of  Article  I  with  the  jurisdiction  over  "  all  the 
rf«i«s  on  the  part  qf  the  United  States  growing  out  of  the  a^ts"  committed 
hv  the  cruisers.  The  limitation  to  individual  claims  which  is  found  in 
the  twelfth  article,  is  not  found  in  the  first  article.  On  the  contrary 
Uctnre  on  tbe  Washington  Treaty,  May  flStb,  lOTiJ,  London  Times,  29th  May,  1872. 
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the  language  widens  out  with  the  evident  purpose  of  enabliag  the  coart 
to  become  posseased  of  coniplet*  jurisdiction  of  the  case. 

(r)  Four  of  the  five  British  Commissioners  have  made  public  state- 
ments regarding  these  negotiations.    No  two  of  them  agree. 

Sir  Staftbrd  Nortbcote  for  instance  has  said,  that  "  the  Commissioaers 
s,. -i,ui„r,i  Mc«h.  were  distinctly  responsible  for  having  represented  to  the 
'^"'-  Government  that  tbey  understood  a  promise  to  be  given  that 

these  claims  were  not  to  be  put  forwanl,  and  were  not  to  be  Bubmittnl 
to  Arbitration." ' 

But  Lord  Ripou  says : 

If  HerM^oBty's  CommissioiierK  had  been  iailuced  by  any  such  underetanding  to  em- 
ploy language  which  iu  their  judemeut  admitted  theM  claims,  Ihev 
ijiriHpii™.  would  be  liable  to  JiiBt  aod  sovera  blame.' 

And  yet  Mr.  Montague  Bernard  says,  as  if  in  ai>ologj'  for  the  lau- 
M, fcroTrt.         guage  of  the  Treaty: 

It  iB  often  neoesaary  for  the  sake  of  agreement  to  accept  a  leas  finished  or  evni  li'.v> 
accurate  expreBaiou  iuatead  of  a  more  fiaished  or  more  accurate  one,  aed  wbicb  must  l>« 
conntrued  liberally  and  reaBonabiy,  according  to  what  uppsara  to  lie  the  true  iatention 
of  the  coatractiDg  parties." 

All  reasoning  from  recollections  and  nnderstandings  ought  to  dis- 
K-i.twrfn.u.  Pre-  appear  iu  reading  the  protocol  of  the  second  conference  of 
"™| "-  the  Joint  High  Commission,  where  it  is  stated  that  *'  at  the 

commencement  of  the  conference  the  United  States  High  Commissioners 
called  attention  to  theprovisiou  in  the  Constitution  of  5ie  Dnited  States, 
by  which  the  advice  and  consent  of  the  Senate  is  required  for  the  ratifi- 
cation of  any  Treaty  whifih  may  be  signed  under  the  authority  of  the 
President." 

It  onght  not  to  be  credited  that  Her  Majesty's  High  Commissioners, 
after  such  a  notice,  would  have  been  content  to  rely  upon  any  promise  of 
the  American  Commissioners  to  protect  Great  Britain  against  a  class  of 
claims  which,  without  such  promise,  were  apparently  included  in  the 
operative  words  of  the  Treaty  sent  to  the  Senate  for  its  constitutional 
action.  This  conclusion  is  stieugtheued  by  the  fact  that  Lord  Ripon. 
Sir  Stafford  Morthcote,  and  Mr.  Montague  Bernard  left  the  United 
States  before  the  Senate  had  acted  upon  the  Treaty,  and  had  no  oppor- 
tunity to  know  what  affected  the  a«tion  of  that  body. 

They  proceeded  to  England.  Soon  after  their  arrival  there  the  Treaty 
became  the  subjectof  discussion  in  each  House  of  Parlia- 
■  '"""'■      ment.* 

Earl  Granville,  iu  the  HouseofLonts,  made  a  speech,  in  which  he  used 

expressions  which  have  since  been  much  commented  niwn. 

'"""■"'"'"       He  said  that  "  the  pretensions"  advanced  by  Mr.  Fish  "en- 

'  London  Times  May  38, 1B72.  Sir  Stafford  Northcote  explains  his  menning  in  >  00(1' 
read  by  Lord  Derby  in  thu  House  of  Lords,  and  priuted  iu  the  London  journals  of  the 
llth  of  June,  1872; 

"It  has  been  supposed,  anil  yon  seem  to  hare  supposed,  that  I  said  that  au  uuilrr- 
titanditig  existed  between  the  Britiati  and  the  American  negetiators  that  the  claims  fi>r 
indirect  loaaos  should  not  be  bmueht  forivard,  and  it  has  been  inferre<t  from  thistb^il 
wu,  relying  upon  that  underatandiiig,  were  \aas  cacelul  in  framing  the  Traaty  than  vr 
should  otiierwiite  have  been. 

"That  is  incorrect.  What  1  »aid  was  Ibat  ne  hod  represented  to  our  Govemmrni 
that  we  iiDilerstood  a  promise  to  have  beun  given  that  no  claims  for  indirect  liW 
should  be  brought  forward.  In  so  saying  I  referred  to  the  statement  volnntsHly  md 
formally  made  by  the  American  Commissioners  at  the  opening i>f  the  conference  on  tin- 
dth  March,  which  I  for  one  understood  to  amount  to  an  eiigagemeut  that  the  claims  iu 
ijuestion  should  not  be  put  forward  in  the  event  of  a  Treaty  being  agreed  on." 

'  LondoD  Times,  June  5,  I8T2.  '  London  Times,  ul  »nprt. 

•  House  uf  Lords,  HatiSiird,  N,  S.,  vol.  206. 


ny  Google 


NATUHE    AND   AMOUNT   OF    DAMAGES.  203 

tJrely  disappear  uuder  tlie  limited  refereuee  wliicb  iucludes  merely  com- 
plaints ariHiEg  out  of  the  escape  of  the  Alabatmi.^  Coald  aaytliing  have 
been  more  inaccurate  tbau  thia  brief,  even  bald,  expression  f  We  shall 
soon  Dotice  this  speech  further.  At  present  it  is  sufficient  to  say  that 
Lord  Granville  himself  probably  would  not  non*  coutend  that  it  was  iu 
any  sense  a  correct  statement  of  the  efi'ect  of  the  operative  clause  of  the 
first  article  of  tlie  treaty.  Lord  Cairns  immediately  challenged  it.  He 
said: 
I  <[ait«  cuDGur  iu  the  optnjoii  that,  under  tlie  ArLitration  proposed  by  inj  uoble 


one  single  word  in  tliesu  protocols  ur  iu  these  Kulee  ivhioli  would  preveut 
»nch  claiiiiR  being  put  in  and  taking  their  ciianae,  and  under  the  Treat;  proposed  by  ni,v 
Doble  friend  they  could  do  more.  There  is  thia  difference  in  a  controvetny  of  thiakind 
Wtweeu  leaviii);  all  queetioua  open  to  an  Arbitrator  or  ArliitratoiB  in  whom  you  have 
cuiiliiltuce,  and  in  referring  tkeae  questions  to  these  arbitratoni  with  curtain  out  aud 
Aiifii  propoaitiona  nufavomble  to  yonr  viewa  of  the  caae.  SnppoHe  I  charge  a  man 
vith  bumiDg  my  houxe,  and  tell  bini  that  I  hold  bini  answerable  fur  all  the  damages 
that  ensne ;  and  he  said,  "  Yon  have  no  power  irhatever.  I  happened  to  bo  paasing  at 
ib«  time,  and  I  saw  a  great  uuiaber  of  men  attacking  your  bouse  and  buniing  it.  It 
uaa  not  in  my  power  to  prevent  them  doing  it.  1  am  sorry  losee  what  happened,  and 
I  Till  referthe  whole  qnestion  to  Arbitration."  1  should  be  quite  willing  to  say,  I  am 
perfectly  prepared  to  refer  the  c[npstion  to  Arbitration  if  there  is  an  article  in  the  agree- 
ment providing  that  any  persou  paasiDg  by  while  other  peraous  were  setting  tire  to  iny 
house,  and  did  not  stop  them,  is  answerable  for  all  the  civil  oonseqiiences  of  the  house 
inipruperly  being  destroyed.  Of  course,  if  a  man  is  so  foolish  as  to  consent  to  such  an 
arrangement,  he  must  not  be  surprised  when  he  is  made  responsible  for  all  the  dam- 

These  remarks  of  Lonl  Cairns  were  the  only  ones  made  during  that 
debate  which  can  aspire  to  be  regarded  as  a  criticism  upon  „,.  «>«n,ci^u 
the  operative  part  of  the  first  section  of  the  Treaty.  They  ~"iu"ii-™i 
were  full,  precise,  learned,  and  not  open  to  doubt.  Lord  Kipon,  who 
lia<l  negotiated  the  Treaty,  was  present  at  that  debate.  Lord  Grauville, 
who  had  from  day  to  day,  through  the  Atlantic  cable,  instructed  Lord 
Ripon  and  his  colleagues  in  the  course  of  the  negotiations,  was  also 
present.  The  Duke  of  Argyll,  the  Lord  Chancellor,  aud  Ix)rd  Kimber- 
ley,  all  Cabinet  Ministers,  were  there.  Did  any  or  either  of  them  dissent 
from  Lord  Cairns's  opinions?  If  they  did,  the  official  records  of  the 
debates  do  not  show  it,  although  all  of  them  spoke  iu  the  debate. 

So  far  as  the  views  of  Lord  Qipon  can  be  gathered  from  a  speech 
made  by  bim  iu  the  same  debate,  they  were  in  accord  with  ^^^^  .^^^^ 
those  of  the  United  States.    He  said:  ■""   "™""*" 


Sow,  ao  far  from  our  condnct  being  a  constant  course  of  concession,  there  were,  aa 
my  noble  friend  behind  me  (Earl  Granville)  has  said,  numerous  occasions  on  whlub  it 
«'B»  our  duty  to  say  that  the  proposals  made  to  us  were  such  as  it  wag  impossible  for 
HI  to  think  of  enterttuuine.  Nothing  can  be  more  easy  than  to  take  the  course  adopted 
l>y  my  noble  friend  opposite,  (the  Earl  of  Derby,)  and  to  say  that  all  the  demands  we 
rntiated  were  so  preposterous  that  it  would  have  been  absurd  to  entertain  them,  while 
tbosn  upon  which  concession  was  mode  were  the  only  ones  really  iu  liispute.  My  uoble 
friend  says  that  no  Arbitrator  would  have  entertained  a  claim  for  what  the  Americans 
tcrni  onr  prvrjature  recognition  of  belligerent  rights  auit  the  consequent  prolnngatiou 
of  the  war.  That  may  be  true;  but  in  the  convention  to  which  my  noble  friend  »iy- 
FBdod  his  name,  it  would  have  been  open  to  the  Americans  to  ailduce  arguments  ou 
llist  poiut. 

Is  it  uot  the  fiiir,  is  it  not  tlie  ODly  conclusion  to  be  derived  from  this 
iaitgnage,  that,  while  iu  the  Treaty  the  United  States  abandoned  their 
'"claims  for  the  premature  recognition  of  belligerent  rights,  and  the  conse- 
luent  prolongation  of  the  war,"  they  adhered  to  all  the  chdms  growing 
f>ut  of  the  acts  of  the  cruisers  as  tbey  bad  been  dettned  iu  the  protocol  f 
S^tpresitio  unius,  excluaio  alteriua. 
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In  the  debate  in  the  Honse  of  CoinmoDS,  on  the  4th  of  Angast,  Sir 
>„3uihra  -jonh.  Stafford  Northcote  spoke.  His  Bpeech  was  reported  in  the 
""■  Times  of  the  next  day.     He  said,  regarding  the  previous 

conventions : 

They  [the  United  States]  mifjht  have  raiacd  queatious  with  regard  to  what  they 
called  England's  prenatnre  recognition  of  belliga'tncg,  and  the  oonieguential  damages  STU- 
in^  fram  th?  prolongation  of  tlie  war,  aud  nitb  regard  also  to  other  qneatioue  which 
this  country  could  not  have  ailiaitteil.  Instead  of  tbia  being  the  case,  however,  the 
Treaty,  as  actually  coucluded,  uarrowed  the  ciuostions  at  JBSue  vary  closely  by  coufiuiog 
the  rufiirenca  solely  to  loaaes  growing  out  of  the  acta  of  particuliir  vessels,  axdio  sAutliiig 
ouf  a  large  close  of  claim*  upon  which  the  Americans  had  heretofore  insisted. 

Thus,  according  to  Sir  Stafford  S^orthcote,  also,  the  claims  abandoned 
by  the  United  States  were  tliose  "growing  out  of"  "the  premature 
recognition  of  belligerency.'^  He  evidently  did  not  think  that  they  had 
abandoned  any  of  their  claims  "  growing  out  of  the  acts  of  the  ves'selF;" 
otherwise  he  would  have  said  so.  On  the  contrary,  he  said  that  the 
"  large  class  of  claims  upon  which  the  Americans  had  heretofore  in- 
sisted" were  to  be  "  shut  out,"  not  because  they  were  expressly  excluded 
by  the  t^rms  of  the  Treaty,  but  because,  "by  confining  the  reference 
solely  to  losses  growing  out  of  the  acts  of  particular  vessels,"  the  parties 
had,  in  his  judgment,  made  it  impossible  for  the  United  States  to  con- 
nect the  objectionable  claims  with  what  the  treaty  pointed  out  as  the 
only  cause  of  the  injuries  which  the  Arbitrators  could  regard. 

Tlie  United  States  thought  that  it  wa«  possible  to  make  such  a  con- 
nection, and  so  they  stated  in  their  Case.  The  conflicting  revelations 
of  the  several  Commissioners  which  have  followed,  justify  Sir  Stafford 
Northcote  in  his  remark,  that  "  in  onler  to  maintain  a  thorough  good 
feeling  between  the  two  countries,  it  was  better  •  •  •  that  the  pub- 
lic of  England  and  America  should  see  the  result  at  which  the  Commis- 
sioners had  arrived,  without  going  into  all  the  questions  raised  and  dis- 
cussed in  the  course  of  the  negotiations." 

More  than  that,  they  show  the  wisdom  of  the  decision  of  Her  Majes- 
ty's Government,  announced  by  Lord  Granville  in  Lis  speech  in  the 
following  language : 

At  their  very  first  meetine  the  American  and  the  Britieb  CommissionerB  came  to  an 
agreement  that  they  would  ueep  secret  their  discusHioDS,  and  that,  thongh  accounts  of 
theni  would  be  commnnicated  to  their  respective  Governments,  yet  tliey  were  to  be 
considered  as  confideutial,  and  nnt  to  be  published.  I  may  add.  that  I  have  not  the 
lightest  doubt  of  the  wisdom  of  the  course  pursued  by  the  British  aud  American  Com- 
missioners. They  had  thirty- seven  long  sittings:  and  I  will  venture  to  say  that  if  every 
one  of  the  ten  Commissiotiers — not  te  mention  the  tnn  able  secretaries — badtLongbtit 
incumbent  npon  tliem  to  show  their  patriotism  and  power  of  debate  for  the  admiration 
of  the  two  bemispheres,  the  thirty-seven  sittings  would  have  been  multiplied  by  at 
least  ten  times,  while  the  result  of  their  deliberatiODH  would  have  been  absolutely  itil, 
I  think  the  Commissioners  on  both  sides  acted  advantageously  to  their  respective  Gov- 
ernments. Tlie  representations  of  both  diiiplajed  great  leal,  abilitv,  patience,  temper, 
and  an  honest  desire  to  come  tosome  compromine, even  though  the  ditBcnlties  appcacM 
at  first  si^ht  to  be  irreconcilable.  Tlie  noble  earl  (Ead  Russell)  thinks  that  whenever 
the  Americans  proposed  anything  it  was  immediately  accepted.  This,  however,  WW 
by  DO  means  the  case.  The  fact  is,  that  the  Americaus,  in  perfect  cood  faith,  laid  down 
a  great  many  conditions  which  the  British  Commissi  oners  at  once  declined  to  accede  to, 
and  even  refused  to  refer  for  consideration  to  the  Oovernmeut  at  home.  Many  other 
propositions  that  were  made  were  rt furred  back  to  HecM^esty'sGovernment,  the  com- 
missioners thinking  it  their  dnty  to  inform  Her  Miyesty's  Government  that  upon  their 
answer  in  the  affirmative  or  negative  the  continuance  of  the  negotiations  might  depeud. 
In  considering  several  of  those  qnestions  Her  Majesty's  Government  felt  that  there 
would  be  a  great  responsibility  iu  breaking  off  the  negotiations,  and  that  in  such  an 
event  ridicule  almost  would  be  brought  upou  the  Com  misdi oners  and  ourselves.  Never- 
theless, we  at  once  declined  te  yield  in  every  case  where  we  deemed  it  our  duty  not  to 
yield.  With  regard,  however,  to  other  points,  each  aa  those  relating  te  forms  of  ex- 
pression, and  which  did  not  conflict  with  the  real  objeota  of  the  Treaty,  we  willingly 
either  acquiesced  in  the  proposal  or  else  made  counter  proposali,  which  were  met  in 
the  same  spirit  of  fairness  by  the  Anieiican  CoamiBslouers. 
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When  Lord  CairDs  henrd  this  statement  Le  said,  this  is  "  a  Treaty 
apoD  which  the  Ooverument  did  not  merely  give  u  final  ap- 
proval, but  for  the  daily  composition  of  it  tliey  were  virtu-  ""^ "' """ 
ally  responsible."  The  Counsel  of  the  United  States,  therefore,  feel 
themselves  justified  in  asssnming  that  such  masters  of  the  English  lan- 
guage as  Mr.  Gladstone,  Lord  Granville,  the  Lord  Cliancellor,  the  Duke 
of  Argyll,  and  other  members  of  the  British  Cabinet,  must  have  been 
aware  of  tlie  extent  of  the  operative  wonls  of  the  first  article  of  the 
Treaty,  and  mast  bave  seen  that  it  contained  no  waiver  of  the  indirect 
claims,  or  limitation  of  the  powers  of  the  arbitrators.  Tbey  did  not  ob- 
ject to  it,  and  it  must  have  been  because  they  felt  that  they  bad  pro- 
tected Great  Britain  by  the  condition  wbich  they  had  imposed  npon  the 
United  StJites,  obliging  them  to  trace  all  their  complaints  of  injury  to 
the  acts  of  the  cruisers  as  the  originating  cause  of  the  damage. 

(s)  The  signature  of  this  Treaty  terminated  the  third  stage  of  the  ne- 
gotiations between  the  two  Governments.  It  left  the  Parties  solemnly 
booud  t«  invite  other  Powers  to  join  them  iu  creating  a  Tribunal  to  take 
jurisdiction  of  "all  the  snid  claims  growing  out  of  acts  committed  by 
the  aforesaid  vessels,  and  generically  known  as  the  'Alabama  claims."' . 

To  bring  a  complaint  within  that  definition,  it  must  be  a  claim;  that 
is,  an  injury  for  which  the  United  States  demand  pecuniary  compensa- 
tion. The  evidence  is  overwhelming  that  from  the  commencement  they 
ha%'e  demanded  compensation  for  their  national  injuries,  as  well  as  for 
tbe  injuries  to  their  citizens,  growing  out  of  the  acts  of  the  vessels. 

It  must  also  have  been  generically  known  as  an  Alabama  claim.  The 
evidence  is  equally  conclusive  that  tbe  American  Commissioners  under- 
stood tbnt  the  national  and  private  injuries  set  forth  in  the  American 
statement  at  the  fourth  conference  were  so  generically  known,  and  that 
Her  Majesty's  Commissioners,  to  say  the  least,  ought  to  have  known  it. 

The  claim  must  also  grow  out  of  the  acts  of  tbe  cruisers.  That  is  a 
fact  which  the  United  States  will  be  held  bound  to  establish  iu  these 
proceedings  to  the  satisfaction  of  the  Arbitrators, 

((}  The  United  States,  without  suspicion  that  this  palpable  sense  of 
tbe  Treaty  would  be  called  into  question,  prepared  and  pre- 
sented tbeir  Case  to  the  Tribunal  iu  December,  on  that  r™'.i"'"  '"■■ 
tMtory.  i.ir."  »'f  ih-'i.Ki'.V 

After  stating  in  that  document  in  detail  the  principal  """  "■""""""""■ 
reasons  which  induced  them  to  think  that  Great  Britain  is  justly  liable 
to  tbem  for  the  injuries  growing  out  of  the  acts  of  the  cruisers,  they 
presented  tbe  statement  of  those  injuries  in  the  precise  language  and 
form  in  which  tbeir  Commissioners  had  stated  them  to  tbe  British  high 
Commissioners,  introducing  nothing  new,  and  varying  iu  no  respect 
from  what  bad  already  been  introduced  and  agreed  upon. 

Tbey  offeretl  evidence  which  might  enable  the  Arbitrators  to  determine 
the  amount  of  tbe  injuries  which  they  had  suffered  by  reason  of  the  loss 
nnd  capture  of  the  vessels  and  cargoes  belonging  to  their  citizens,  or  by 
reason  of  the  increase  in  the  rates  of  insurance,  or  by  reason  of  the  ex- 
pense to  which  tbey  bad  been  put  in  the  pursuit  and  capture  of  the 
veaaels. 

As  to  the  transfer  of  their  commercial  marine  to  the  British  fiag,  tbey 
offered  no  evidence ;  bat  they  said  that  they  "  asked  the  Tribunal  to  es- 
timate tbe  amount  which  ought  to  be  paid  to  them  "  for  that  transfer. 

Neither  did  they  offer  evidence  of  the  damages  to  them  from  the  pro- 
longation of  the  war.  They  said  *'  it  is  impossible  for  the  United  States  to 
determine;  it  is,  perhaps,  impossible  for  anyone  toestimatewithaccuraey 
tbe  vast  injury  which  these  cruisers  caused  in  prolonging  the  war."    They 
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conteDted  themselves,  therefore,  with  stadiig  reasons  why  (sboald  tbe 
Tribunal  bold  that  Great  Britain  is  liable  to  make  compensation  (o  them 
for  this  class  of  iDJaries)  the  mouth  of  July,  1863,  shoukl  be  taken  to  be 
the  time  from  which  the  war  was  prolonged  by  the  aots  of  the  vruiserB ; 
and  they  added  that  the  Tribunal  would  be  thus  "  able  to  determiue 
whether  G-reat  Britain  ought  not,  in  equity,  to  reimburse  to  the  Dnited 
States  tbe  expenses  thereby  entailed  upon  them." 

(m)  Fifty  days  after  Her  Majesty's  Oovernraent  was  made  acquainti^l 
i^  M.  .o  fc  ^^^  ^^^  interpretation  of  the  Treaty  set  forth  in  theAmeri- 
<T,£?ii',i?,'i'°  °'  ^^°  Cftse,  it  took  exception,  and  averred  that  it  had  not  ex- 
l>ected  to  flod  claims  preferred  against  it  for  increased 
rates  of  insnrauce,  for  the  transfer  of  the  commercial  luarine,  andfortbe 
prolongntiOD  of  the  war. 

The  United  States  had  no  intelligence  before  the  3d  of  Febmaiy 
of  this  construction  of  tbe  Treaty  by  Her  Mf^esty's  Government.  Thev 
think  it  fair  to  argue  that  a  long  silence  ou  so  vital  a  question  an  tbe 
extent  of  this  submission  implies  some  doubt  in  tlie  mind  of  the  parties 
remaining  silent  as  to  tbe  Justice  of  their  conclusions.  In  a  simikr 
case  between  private  parties,  it  might  well  be  assumed  that  so  long  a 
delay  in  communicating  the  views  of  a  party  situated  as  Her  Majesty's 
Government  was,  after  full  knowledge  of  the  views  of  the  other  \>»n\. 
would  be  deemed  to  be  a  waiver  of  the  right  to  object. 

(r)  It  has  been  said  that  the  Treaty  of  Washington  involved  sevenil 
^.  wi  —  *'0"<'essions  on  the  part  of  Great  Britain,  which  were  tbe 
.^..'"^  tb^T^  supposed  price  paid  for  tbe  abandonment  of  the  Dational 
"*""    claims  of  the  United  States. 

1.  It  has  been  assumed  that  the  declaration  of  certain  principles  to 

govern  the  Tribunal  was  a  concession  to  the  United  States. 
'  ""*'  But,  unfortunately  for  this  theory,  it  is  stated  in  the  Britisit 

Case  that  these  principles  are  "in  substantial  accord  with  the  principles" 
of  tbe  general  system  of  international  law ;  and  further,  Lord  Ripon, 
the  chief  of  tbe  British  High  Commissioners, has  said  that "  Great  Britain 
accomplished  a  signal  benefit  in  binding  the  American  Government  by 
rules  "  from  which  "  no  country  on  the  fiwe  of  the  earth  is  likdy  to  de- 
rive BO  much  benefit  as  England." 

2.  It  is  said  that  the  expression  of  regret  for  the  escape  of  the  cmiAiv 
r>i>«.i«  ..r  r..  ^Hs  a  concession ;  but  it  cannot  be  supposed  that  in  tbe 

""■  friendly  expression  of  regret  for  the  escape  of  the  cmiserj> 

Her  M^esty's  Government  frar^ined  for  tbe  withdrawal  of  claims  which 
they  regarded  as  dangerous  to  them. 

3.  Acquiescence  in  the  refusal  to  consider  the  Fenian  claims  in  tbe 

Joint  High  Commission  has  been  putforward  as  anuthercoD- 
*"'""'■  cession.    But  tbe  evidence  shows  that  this  class  of  claims 

was  not  embraced  in  the  correspondence  on  which  tbe  Joint  High  Com- 
mission was  founded,  and  therefore  could  not  be  considered,  altbongb 
in  presenting  it  Her  Majesty's  Government  recognized  the  propriety  of 
presenting  claims  for  national  as  distinguished  from  claims  for  private 
injuries. 

In  fact,  Feuiau  claims  for  national  injuries  were  presented  by  the  Brit- 
ish Commissioners.  They  are  thus  defined  in  the  instructions  to  tbe 
British  Joint  High  Commissioners : 

In  connection  with  the  claima  of  British  subjecta,  there  is  a  claim  on  the  part  otlh" 
ilominien  of  Ciinailn  for  loexea  in  life  and  property,  aud  upeodtlaret  occBsioned  b^  Ih*- 
tilibuBtcrioK  raids  on  the  Caoadian  froutior,  carried  on  from  the  terrilOTy  of  Iha  I  nit^' 
.SlatM  in  tlio  years  l«i8  and  ItfJO.'  ^_ 

'  Brit.  App.,  vol.  IV. 
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The  presentntton of  theseclaims  to  the  Joint  High  Commissionere  of 
the  United  States  is  recorded  in  the  following  words  in  the  protocol : 

At  the  conference  on  the  4th  of  March,  *  *  tbe  British  CommiBsionere  proponed 
tbftt  tbe  Joint  Hifh  Commiasion  should  consider  tbe  claims  for  iojuries  vrhich  the  peo- 
ple of  Canada  had  suffered  from  what  were  known  aa  the  Fenian  raida. 

At  tbe  conference  oa  the  SOth  of  April,  the  British  Commissiooers  af^ain  hronght 
before  tbe  Joint  High  Coiiuiii«ion  the  claims  of  the  people  of  Canada  for  ii^uries  suf- 
fered from  tbe  I'eDiuu  raids.  The;  said  they  were  ingtrwcted  to  pr«s«N<  (h«*«  elabni,  and 
to  state  that  the;  were  regardeil  b;  Her  Majesty  Povemment  as  oomingwitbin  the 
class  of  anbjects  indicated  by  SirEdwanl  Thornton  Inbisletterof  January  36th  aanuh- 
jectB  for  the  consideration  of  tbe  Joint  High  Commission.' 

The  Anierioan  CotnniissioiieTS  replied  that  tbe;  were  instructed  to  say  that  the  Gov- 
ernment of  the  United  Statea  did  not  regard  theee  claims  as  coming  within  the  class  of 
subjects  Indicated  in  that  letter  as  aubjects  for  the  cousideratioii  of  tbe  Joint  High 
ConDiiaaioD,  and  that  the;  were  without  anyaathoriCy  <Tom  their  Government  to  con- 
iiider  tbem.    The;  therefore  declined  to  do  so. 

At  tbe  conference  on  the  3d  Ma;,  the  British  Conmiiasioners  stated  that  they  were 
ioHtructed  by  their  Government  to  ei^prees  their  regret  that  the  American  ComniiBaiou- 
er»  were  without  anthorit;  to  deal  with  the  question  of  the  Fenian  raids,  and  they 
inquired  whether  that  was  atill  the  oafie. 

llie  American  CommissioDeis  replied  that  the;  conld  see  no  reason  to  var;  the  reply 
fonnerly  given  to  this  proposal. 

The  British  High  Commissioners  said  that,  under  thsae  circnmstA net's,  the;  would 
not  urge  further  that  the  settlement  of  these  claims  abonld  lie  included  in  the  present 
treat;.  And  that  the;  bad  the  less  diflloolt;  in  doing  this  at  a  portion  of  the  ctaiam 
vtrt  qf  a  ronatructice  and  ivfei'ential  diaracter. 

Ko  argument,  therefore,  can  be  drawn  IVom  any  sopposed  eoncesaions 
by  Great  Britain,  to  jostify  thi  t  power  in  denying  theJarisdictiOD  of 
this  Tribunal  over  the  national  claims  which  were  piesented,  and  per- 
sisted  in,  by  tbe  United  States.  Nor  can  it  be  assumed  that  Her  Maj- 
esty's Government  objected  on  principle  to  a  class  of  claims  which,  in  a 
parallel  case,  Commiseioners  were  presenting  and  urging  upon  the 
Uuite<l  States. 

(w)  Whatever  doubt,  if  any,  may  ever  have  existed,  or  have  been 
set  op  on  the  part  of  Great  Britain,  as  to  the  true  tenor  of         ^    ^  . 
the  written  Treaty,  no  such  doubt  can  reasonably  exist  at  the 
present  time. 

While  Mr.Gladatone^iutbeHousiiof  Commons,  was  asserting  in  such 
positive  terms  that  the  so-called  indirect  claims  are  excluded  by  the 
unequivocal  and  positive  language  of  tbe  Treaty,  and  denying  that  the 
Treaty  could  possibly  receive  any  other  construction,  Lord  Derby,  in  the 
other  house,  admitted  that  the  Treaty  was  susceptible  of  the  construc- 
tion placed  upon  it  by  the  United  States  ;  and  in  a  later  debate  both 
Lord  Derby  and  Lord  Cairns  in  nnequivocal  language  supported  tbe 
same  views. 

All  delusion  on  that  point  is  now  dispelled.  Ko  statesman  in  Great 
Britain  would  probably  now  make  the  assertion  made  by  Mr.  Gladstone, 
in  February,  in  the  House  of  Commons. 

The  Treaty  spef^s  for  itself.  It  is  universally  conceded  that  ita  natu- 
ral construction  is  that  pnt  upon  it  in  the  American  Case.  Discussion 
of  the  subject  has  advanced  so  far  at  least  towards  dispelling  misappre- 
hension. 

(x)  2Teither  tbe  hypothesis  of  Mr.  Bernard,  nor  that  of  Sir  Stafford 
Northcote,  is  produced  in  the  celebrated  debate  in  tbe  House  of  Lords, 
which  has  already  been  alluded  to,  and  which  has  been  adduced  by  tbe 

'Sir  Edward  Thornton,  in  his  note  of  the  25tb  of  J anuarv^  proposed  a  settlement  of 
the  qaesUoiis  "  with  reference  to  tbe  fisheries  on  the  coast  of  Hor  Hiyesty's  posseseions 
in  North  America,  and  as  to  any  other  questions  between  tbum  which  affect  the  rela- 
tions of  tbe  United  States  towai'ds  those  poseeasions." 
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British  Goverument  as  Dotice  to  tbe  United  States,  because  of  tlie 
alleged  preseQi^  of  Mr.  Schenck,  the  American  Minister, 

In  tbe  first  place,  tbe  expressions  of  Lord  Granville  on  tbat  occa- 
T^ni  fimnMiv.  siou  did  but  very  obscurely  refer  to  tlie  question  of  tbe 
•'""K-  eo-called  indirect  claims.     He  said  : 

The  noble  Earl  said  that  ttie  United  8tot«H  bos  niMle  ao  conceiwionH ;  bat  in  the  veri' 
begiDDJug  of  tbe  protocoU,  Mr.  Fisli,  reaening  tb«  propoaitioa  lie  bod  made  before  tu 
much  larger  uatiaual  claims,  said  : 

"  The  history  of  tbe  Alabama  apd  other  cruiaera  whinh  bad  been  Atted  oot,  or  armeil. 
or  equipped,  or  which  had  received  auRmantation  of  force  in  Great  Britain  or  id  her 
coloDies,  and  of  the  operatiouH  of  tboae  resaeta,  sboired  eitteniiive  direct  lossea  in  tiie 
eaptnre  and  duHtiaction  of  a  large  nnmber  of  veaaels  with  their  cargoe«,  and  in  the 
heavy  national  expenditnreai  n  the  ginrijuit  of  the  cruiaera;  and  indirect  injary  in  the 
trunafer  of  a  iarge  part  of  tbe  American  commercial  marine  to  tbe  Briti^  flar.  in  the 
enhanced  paymeiiteofinButance,  in  the  prolongation  of  tbe  war,  and  in  the  addition  of 
a  large  saui  to  tbe  coat  of  the  war  and  the  euppreagion  of  tbe  Bebellion ;  and  also 
ahowed  that  Great  Britain,  by  reason  of  failure  in  the  proper  olMervance  of  her 
duties  as  a  neutral,  had  bouoiue  justly  liable  fur  the  acts  of  those  cruisers  and  of  their 
teudera;  tbat  the  claims  for  the  toas  ami  destruction  of  private  prof>erty  which  hail 
tbas  far  been  presented  amounted  to  about  (14,000,000  without  interest;  which 
amount  was  liable  to  bti  greatly  increased  by  claims  which  had  not  been  presented."  ' 

These  were  pretensions  which  might  have  been  carried  ont  nndec  the  former  Arbi- 
tration ;  but  they  entirely  disappear  under  tbe  limited  reference  which  includes  merely 
complaints  arising  out  of  the  escape  of  the  Alabama. ' 

Now  there  are  some  things  quite  remarkable  in  this  part  of  Lord  Gran- 
ville's speech — the  only  part  which  refers  to  the  subject. 

In  citing  the  statement  made  by  the  American  Commiusiouers,  (not  Mr. 
Fish,)  which  appears  in  the  protocol  of  May  4,  1871,  he  stops  at  the 
word  "presented,"  noted  with  a  period,  as  if  it  were  the  conclusion  of 
tbe  statement  of  the  American  Commissioners;  while  in  tbe  text  there 
is  a  semicolon  after  the  word  "presented:"  and  tbe  sentence  concludes 
with  the  following  words  :- 

That  tbe  cost  to  which  the  Goveroniatit  bail  been  put  in  the  pursnlt  of  the  cmiBcn' 
could  oHsi  It  be  ascertained  by  certitlcatea  of  Government  accounting  officers;  that  in 
tbe  bofieuf  an  amicable  settlement,  no  estimate  was  made  of  the  indirect  losses,  with- 
out prejudice,  however,  to  tbe  right  tu  indemnification  on  their  acconnt  in  the  event  of 
DO  snch  settlumeut  being  made. 

Now  tbe  concluding  words  of  the  sentence,  thns  omitted  by  Lord 
Granville,  contra<lict  the  intention  which  is  ascribed  to  the  American 
Commissioners,  and  thus  annihilate  the  foundation  for  the  subsequent 
remarks  that  these  "  pretensions  entirely  disappear  under  the  limited 
reference  which  includes  mere  coniplaiuts  arising  out  of  the  escape  of 
the  Alabama." 

Lord  Granville  does  not  say,  with  Mr.  Bernard,  tbat  the  snpi>08ed 
limitation  of  the  reference  consists  of  i/utccurate  language,  pnrposely 
nsedin  the  spirit  of  diplomacy;  nor  does  he  say,  with  Sir  Stafford  North- 
cote,  that  the  limitation  is  to  lie  found  in  some  unrecorded  understand- 
ing of  Commissioners ;  but  he  assumes  to  flud  the  limitation  in  the  ex- 
press words  of  the  Treaty. 

This  is  done  by  assuming  that  the  Treaty  itself  "  includeg  merely  eoa- 
ptaints  arising  out  of  the  escape  of  the  Alabama."  This  assumption  is 
entirely  unfounded ;  for  the  Treaty  snbmits  "all  tbe  said  claims,  gron*- 
ing  out  of  acts  committed  by  tbe  aforesaid  vessels,  and  generically  known 
as  the  'Alabama  claims;'"  which  is  a  very  differeut  thing  A'om  the 
recital  in  Lord  Granville's  speech. 

Indeed,  taking  that  speech  as  a  whole,  it  is  by  no  means  clear  thnt 
Lord  Granville  iutended  to  set  up  any  other  limitation  in  the  Treaty  than 
such  as  would  exclude  claims  on  account  of  premature  recognition  of  the 
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belligerence  of  the  Confederates  by  Great  Britian.    This  hypothesis 
woold  explain  his  reference  to  claims  connected  with  the  cruisers. 

We  have  sufBcientiy  demonstrated,  we  think,  that  neither  this  phrase, 
mtr  any  other  vontaiaed  in  the  Treaty,  justifies  the  construction  put  npon 
it  hy  Lord  Granville. 

In  comparing  what  was  said  in  this  debate  in  the  House  of  Lords  by 
Lord  Granville  and  Lord  Cairns,  with  what  ie  said  by  Sir    ii.pi.nn.ior, ~f ih„ 
Stafford  Korthcote  in  his  speech,  and  Mr.  Bernard,  in  his  "■"""""'•°J"» 
lecture,  we  think  we  see  the  explanation  of  all  misconceptious  respecting 
the  scope  of  the  treaty  pi'evailing  in  Great  Britain. 

The  Johnson-Clarendon  Treaty  did  not  exclude  from  consideration,  at 
least  by  words  of  express  exclusion,  claims  of  the  United  States  on  ac- 
eoant  of  the  premature  recognition  by  Great  Britain  of  the  insurgents. 
Undue  generality  of  language  was  imputed  to  that  Treaty  by  members 
of  either  house  of  Parliament.  When  the  Treaty  of  Washington  came 
nDder  discussion  in  Parliament,  Lord  Granville  said,  and  said  truly, 
that  in  this  respect  the  Treaty  of  Washington  had  advantages  over  the 
Johnson -Clarendon  Treaty.  The  former  did  not,  like  the  latter,  compre- 
hend the  belligerency  question  as  a  ground  of  claim.  Lord  Granville 
proved  this  by  reference  to  the  protocols  and  also  to  the  Treaty,  which 
iu  terms  confines  the  American  reclamation  to  losses  growing  out  of  the 
acta  of  cruisers  of  the  Coufederates  designated  by  the  typical  name  of 
the  Alabama. 

Mr.  Bernard  spohe  in  the  same  sense  when  he  said  in  the  remarks 
already  quoted  that  the  claims  submitted  were  specific,  (which  is  true,} 
as  they  are  only  the  class  of  claims  which  grew  out  of  the  acts  of  the 
cruise ra. 

When  Sir  Stafford  Northcote  speaks  of  an  "understanding"  or  a 
"  promise^  in  limitation  of  the  American  claims,  he  confounds  the  two  to- 
tally distinct  questions  of  claim  on  account  of  the  Queen's  Proclama- 
tion and  the  national  injuries  occasioned  by  it,  and  the  claims  on  ac- 
coQut  of  the  insurgent  cruisers  and  the  national  injuries  occasioned  by 
their  acts.  It  was  understowl,  and  it  is  understood,  that  the  former 
class  of  injuries  are  not  comprised  in  the  Treaty,  bnt  are  in  effect  exclu- 
ded by  the  express  language  of  the  Treaty,  which  confines  reclamation 
to  acta  of  the  Confederate  cruisers.  It  was  understood,  and  it  is  under- 
stood, that  the  claims  of  the  United  States  under  the  Treaty  are  co-ex- 
tetisive  with  losses  growing  out  of  the  acts  of  the  Confederate  cruisers 
without  limilalion,  because  such  is  the  express  stipulation  ot  the  Treaty. 
Sir  Stafford  Northcote's  memory  is  at  fault  in  suggesting  that  any  un- 
derstanding existed,  or  that  any  promise  was  ever  made  to  pievent  the 
United  States  from  presenting  claims  for  national  injuries  in  this  behalf. 
These,  and  the  claims  of  private  persons,  are  two  classes  of  claims  which 
had  been  previously  presented  by  the  American  Guveniment,  and  had 
been  insisted  on  by  it,  in  all  the  correspondence  aud  acts  associated 
vith  the  lYeaty  of  Washington. 

(y)  We  think  the  Arbitrators  must  concludethnt  Her Majesty'sGovern- 
meut  is  in  error  in  assuming  thatthis  august  Tribunal  is  ex- 
cluded l^m  the  consideration  of  any  claw  of  claims  brought  ""' 
before  it  by  the  Case  of  the  United  States.  The  previous  negotiations 
of  the  parties,  the  history  of  the  cliams,  the  explicit  declarations  of  the 
American  negotiators  in  the  conferences  of  the  Joint  High  Commission, 
the  proceedings  in  both  Houses  of  Parliament,  the  long  delay  of  the 
British  government  in  acting  upon  the  American  Case  after  they  knew 
its  contents,  the  natural  and  only  reasonable  constrootiou  of  the  lan- 
guage of  the  Treaty  itself — all  strengthen  this  belief 
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{z)  Wheu  two  Xationtt  have  agreed  by  Treaty  to  sabmit  to  urbitratiou 
*rt>.irv^  ukn  a  qnestion  of  national  wroDg  betweea  them,  sooh  agreeineQt 
u»ptan«r..,.  takes  the  place  of  war.  If  therefore  it  oould  by  iogeDioas 
reaaooing  be  made  to  appear  (which  we  deny)  that  the  British  ooq- 
stractioD  of  thie  Treaty  might  possibly  be  maintained  m  plausible,  yet 
we  ooDceive  that  this  Tribnnal  will,  in  the  general  interest  of  peace,  feel 
■th,  THbn».i  ita  it^^^f  °'**'  only  aathorized,  but  required,  to  so  construe  the 
j°d>!'.f"rr*c.U  Treaty  as  to  tAke  to  itself  the  decision  of  every  qnestioQ  per- 
'°'"'  tinent  to  the  issnes,  which,  left  unsettled,  conld  lead  to  war. 

^  ,    ^.  ^  (a  a)  Pradier  Fod^r^.,  in  one  of  his  notes  to  Yattel,  luaket^ 

-.,-.  m-:     the  following  observations: 

L'  ubitrsge,  tW^ueit^  dana  le  moyen-ftge,  616  preMiue  eiitieraiaent  nef^ligiJ  Jans  In- 
temps  moderneB :  lea  examples  d'arbitragea  ofierto  et  ocoept^s  soot  deyeBua  de  plot  m 
ploa  rarea,  par  I'experieiice  des  inoooTeei^Dta  qui  Mmbleat  6tre  preaqne  inaiSperabks- 
de  ce  moyeD,  ordinairemeat  iDHufllBaat  par  le  ddfnut  d'un  pouivoir  saiictioBat«ar. 

Lob  qne  lea  Krandea  pnigaances  cnnatituent  iiq  tribuoal  arbitral,  ce  n'est  ordiniirc- 
ment  ijue  ponr  des  objeta  d'iat^r^t  aecondaire.' 

Yet  all  men  are  of  accord  to  look  to  interDational  Arbitratiou  as  one 
of  the  means  of  diminishing  wars,  and  uuich  had  beeti  espected  as^u 
example  from  the  present  Arbitration. 

The  principle  of  international  arbitiatioii  is  wfll  defined  by  Calvu, 
as  follows : 

L'nr1)itraf:^  iutcrnatioiinl  <ldrive  du  In  iii(-nic  canae  ut  repose  aur  lea  iiit'iiiiM  princijH"' 

,,,„^  quo  I'arbitra^  prlvd  en  mati^re  civile  on  conimercialu.     II  en  diffite  fii 

ce  que  celni-ci   eat  suaccptible  il'homologution  par  un  tribaaai  ordi- 

uaire,  qu'il  ci|t  absolameut  obligatoire  et  qne  I'ex^cntion  en  peut  Hto  toiijonis  auivii' 

par  lea  voiea  de  droit  cooimuo.    Eutrea  lus  ^tata,  le  principe  de  souveraineU^  et  d'indi- 

Seodance  r^cipmqiie  ti'admet  en  cotte  mati^re  qii'une  obligatioo  morale  de  a'tDClinci 
evant  Im  i^aultata  de  I'urbitraffe  aollicitif;  ausei,  avaut  de  recourir  li  ce  modeili' 
Holutiuu  et  pour  mienx  aaaurer  le  but  di^liuitif  que  Ton  poursuEt,  ent-i!  d'lisnge  que  le> 

SartifB  en  prdsence  Bigueat  ce  qu'en  langage  d»  droit  oil  appelle  un  nnH^ranii*,  c'eat-ii- 
ire,  una  convention  api5cia1e  qui  prfciae  nettemoDt  la  qneation  it  dfibattre,  eipo^' 
I'enaemblu  He*  poiDto  de  fait  on  de  droit  qui  s'y  rattaclieut,  trace  lea  limitcB  dn  ri'itr 
d^vohi  ii  I'arbitre  et,  sauf  lea  caa  d'orrour  matt^rielle  ou  d'iujnstice  Hagraute,  impliqur 
I'eDgagenieuC  du  au  aoumettro  de  lionue  foi  il  li>  d^cixion  iiui  pourra  iutervcDir.-' 

Neither  party  loses  anything  by  such  good  faith.  The  nature  of  th*- 
contract  of  international  arbitration  aH'ords  perfect  remedy  to  eitbtT 
party,  in  the  contiugencies  in  which  either  is  wronged,  namely  ; 

1".  Si  laseotflnce  a6t*  pronoucoe  aaua  qne  lea  arbitrea'r  aient  i?tdiiufllBammeut  aul<>- 
ris(;it,  ou  loraqu'olle  a  statui^  on  dehors  on  au-deli^  des  teruies  dn  compromia ; 

2".  Lormue  cenx  qui  out  rendu  la  aentence  ho  trouvaiout  daus  uue  situation  d'tnca- 
pacit<i  l^Kalu  ou  moralu,  absolue  on  relative,  par  exomple,  a'ila  t^titieut  liiis  par  dea  eu- 
jfi^emcnta  ant^rienra  on  avaiont  dana  lea  coacluaioua  tbrmuMes  nn  int6i^t  dimi 
igDoni  dea  parties  qui  les  avaient  chnisea ; 

'J'.  Iioraque  lea  arbitrea  ou  I'line  ties  jmrtiea  adveraes  n'ont  pas  ngi  de  bonne  foi ; 

4'*.  Loraqne  I'nn.  ou  I'autre  de  ^tats  luti^resacB  daua  la  qucaCiou  u'a  paa  fiui  rnti'udii 
on  mis  i^  mCme  de  juatiHeT  de  aea  droita; 

5°.  Loraqne  la  aonteuce  porte  anr  dca  qneations  non  pertineutea  ; 

G".  LoiBqne  aa  tenenc  eat  absolament  contraire  aax  rr^lea  de  la  justice  ot  ne  pent. 
d^s  lora,  mire  I'ol^et  d'une  tranaaction.  ^ 

Gonspicnons  among  causes  of  exception,  is  the  case  of  " «  «e«toifc 
which  bears  on  qaestions  not  pertinent."  But  neither  party  can  antici- 
pate that  the  arbiters  will  undertake  to  decide  any  qoeation  beyoutl 
their  competency.* 
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ibb)  Great  BritaiD  entered  into  aa  eoj^gement  to  submit  all  the 
pomts  in  question  to  the  Tribaual.  We  only  aak  the  Tribanal  to  ezer- 
ciae  ttke  measure  of  jurisdiction  which  has  been  oonferred  npon  them. 

We  awnme  that  the  Arbitrators  hare  the  power  in  the  flrat  instance 
to  jndge  of  their  own  competency,  both  in  point  of  the  scope  of  the 
■ft^y  and  of  the  possible  action  of  either  Government. 

The  effect  of  the  Treaty  is  to  create  a  tribunal  with  complete  jurisdic- 
tion of  the  aubjeet-matter.  It  differs  from  a  tribunal  established  by 
manicipal  law  in  two  respects;  first,  that  as  Arbiters  they  do  not  possess 
the  power  of  causing  the  execution  of  their  sentence;'  and,  secondly, 
that  constituting  an  international  tribunal,  no  such  authority  exists  to 
enforce  their  sentence  as  in  the  case  of  arbitration  under  municipal  law. 

In  fact,  the  saHetion  of  the  nets  of  the  Tribunal  is  the  faith  of  the 
Treaty. 

{e  c)  That  the  Tribunal  possesses  power  to  pass  ou  the  question  of  it« 
competency  is  a  conclusion  of  general  law;  otherwise  it  would  be  a 
council  of  mediation,  not  a  tribunal  of  arbitration.  It  is  a  conclusion 
idso  from  the  tenor  of  the  particular  Treaty,  which  commits  to  the  Tri- 
huual,  not  only  "  all  differences  "  and  "  all  claims,'^  bnt  "'all  questions" 
submitted  by  either  Ooverument. 

This  conclusion  is  in  perfect  consonance  with  pure  reason.  We  shall 
uot  assume  that  either  Government  maintains  that,  where  one  of  the 
]>arties  to  a  contract  suggests  doubt  as  to  the  meaning  of  some  clause, 
such  expression  of  doubt  dissolves  the  contract.  That  is  contrary  to 
law  and  to  reason.  If  it  were  admitted  between  individuals,  no%an 
could  ever  be  compelled  to  execute  a  contract.  If  it  were  admitted 
between  nations,  it  would  bo  idle  to  enter  iuto  treaties ;  for  then,  if, 
after  treaty  concluded,  one  power  regrets  its  engagement,  it  needs  only 
to  proclaim  a  difference  of  intention,  and  thus  to  frustrate  the  rights  of ' 
the  other  Power. 

(d  d)  Indeed,  if  we  may  regard  the  pertinent  explanations  of  Mr.  Ber- 
nard, there  la  general  reasou  for  submitting  the  construe-    „,,  j,o„„,,,„, 
tion  of  treaties  to  the  judgment  of  arbiters,  and  special  »-™"i. 
reasou  in  regard  to  the  present  Treaty.     He  says  of  treaties  generally: 

IiDBjr  be  permitted  to  observe,  in  pMaing,  before  taking  leave  of  thia  part  of  thesub- 
ject,  tluit  «  treaty  is  an  inatrument  which  you  cannot  send  to  be  aettlul  in  a  ooDVey- 
oncel'H  chnmbort,  nor  commit  to  a,  knot  of  wrau^liog  attornnys  ;  do,  not  even  to  the 
bmily  solicitor.  It  is  an  iuHtroment  io  the  frommg  of  which  the  aenaitive  and  panc- 
tilions  self-respect  of  Kovemmonta  and  natiooa  liaa  to  ba  cooaulted,  and  diBcnuion 
miut  never  be  aufforea  to  degenerate  Into  altercation  ;  in  which  it  is  often  necesaaiy, 
fn  the  iuke  of  aeToetneut,  to  accept  a  less  finished  or  more  oocnrate  one ;  and  whicli 
mnit  be  conetraed  liberally  and  Teaaouably,  according  to  what  appearH  to  bo  the  tme 
inteDtioD  of  contracting  partiea.  In  all  thia,  there  in  no  excnao  for  equivocal  exproa- 
^ion,  and  do  defense  of  aucb  anibignitiee  can  be  funnded  on  it ;  bat  of  apparent  fanlta 
of  expceoaion  it  htu  often  been,  and  often  will  be,  the  unavoidable  caoBa.' 

These  expressions  seem  to  be  introduced  as  an  apology  for  some 
intentional  obscurity  of  language  in  the  present  Treaty.  We  do  not 
so  regard  the  matter.  The  history  of  the  negotiations  in  this  case 
abundantly  shows  that  every  word  of  the  Treaty  was  well  weighed  by 
the  British  Ministers  before  it  was  signed  by  their  Commissioners. 

However  this  may  be,  if;  as  Mr,  Bernard  says,  in  order  to  conform  to 
the  delicacies  of  diplomatic  intercourse  and  of  international  negotia- 
tion, it  was  necessary  to  employ  in  the  Treaty  unfinished  language,  inac- 
curate language,  "  faults  of  expression,"  to  say  nothing  of  equivocal  lan- 
guage, then  there  is  all  the  more  reason  why  the  United  States  should 
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ask  tbe  Tribunal  to  dispel  the  doabt^  which  vere  created  by  the  British 
CommisBioD,  for  the  benefit  of  the  British  QovemmeDt. 

If,  contrar;  to  our  belief,  the  language  of  the  Treaty  be  vagae  er  equi- 
vocal, or  if  it  restH  on  an dera landings  unwritten,  the  question  should  be 
judged  by  the  Tribunal,  in  whose  judgment  both  parties  ought  to  have 
implicit  confidence.  Should  the  judgment  involve  any  act  ultra  ot>«, 
then  will  be  tbe  time  for  the  iujured  party  to  refuse  to  accept  such 
judgment,  if  the  injury  is  great  enough  to  justify  so  extreme  a  remedy. 

(e  e)  The  United  States  therefore  adhere  to  the  Treaty  as  of  their  own 
right:  they  adhere  to  it  as  the  greatest,  perhaps,  of  all  modern  efforts,  t« 
establish  tbe  principle  of  interuational  arbitration ;  and  they  adhere  to 
it  in  the  sentiment  of  profound  consideration  for  this  august  Tribunal, 
and  for  the  sovereign  States  which  have  been  pleased  to  accept  their 
delicate  duties  in  this  behalf  at  the  common  solicitation  of  Great  Britain 
and  the  United  States. 

And  here  we  dismiss  all  considerations  of  this  order,  and,  niatDtain- 
ing  the  competency  of  the  Tribunal,  we  proceed  to  the  question  of  the 
amount  of  damages  claimed  by  the  United  States. 


III.  — MEASURE    OF    DAMAGES. 

TJe  responsibility  of  the  British  Government  having,  as  we  think, 
Rut.  rnrmr..ur.  bceu  cstablished  as  law  and  as  fact,  we  shall  assume  also, 
'""'■°™"-  in  what  follows,  that  that  responsibility  has  been  proved  to 

be  co-extensive  with  the  wrong ;  that  is,  it  is  a  responsibility  for  the 
acts  of  the  Confederate  cruisers  in  question  to  the  extent  of  the  provis- 
ions of  the  Treaty. 

1.  The  next  inquiry  is  of  the  application  of  this  responsibility  to  the 
facts,  and  the  induction  of  tbe  amount  of  damages  for  each  specific 
head  of  injury. 

We  submit  the  following  rules  of  judgment  iu  this  respect: 

(a)  Wheu  the  demand  of  damage  is  founded  on  a  tort,  as  distin- 
s«mi,  to  6.  gnished  from  a  contract,  severity  is  to  be  shown  toward  the 

S^".d'.ll;^I"":  wrong-doer,  and  the  losses  which  the  injured  party  has 
rfo.to.1^  suffered  are  to  l)e  appreciated  with  liberality  for  the  par- 

pose  of  indemnification. 

Infractions  of  contract  are  to  be  anticipated,  in  view  of  the  too  pre- 
valent carelessness  of  men  iu  this  respect,  the  possibility  of  which  will, 
therefore,  hare  been  foreseen  and  taken  into  consideratiou  by  tbe  other 
party. 

But  when  there  is  violent  wrong,  it  is  a  fact  beyond  prevision, 
which  of  course  occasions  more  perturbation  and  derangement  of  the 
affairs  of  the  injured  party,  and  which  has  a  character  of  perversity 
more  grave  than  that  involved  in  the  mere  non-execution  of  a  contract. 
Of  course,  reparation  should  be  exacted  with  more  rigor. 

(b)  Wheuthedamageclaimedis  fonndedona  tort,  the  culpable  animus 

of  the  wrong-doer  constitutes  an  element  of  the  question  of 
.<T.gi-d^i  u  III  damage.  In  such  cases  the  injured  part^'  is  entitled  to  dam- 
Dmioi-fmn'.  agj,g  beyond  the  amount  of  actual  loss,  in  the  nature  of  ex- 
emplary or  punitive  damages. 

The  doctrine  in  this  respect,  as  understood  in  Great  Britain  and  the 
United  States,  is  stated  by  an  American  author  as  tollows: 
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tioD  whicb  go  to  chanuiterizo  the  wroog  (lomplaiued  of  mu;  be  Kiven  in  evideoce  ; 
and  a>  it  hits  been  held,  both  in  EuEland  and  in  this  ooantry.  Indeed,  it  may  be  said 
dut  ID  cases  of  tort,  where  no  fixea  sud  □□iform  rule  of  damSKes  can  be  declared,  the 
fimetioiiB  of  the  conrt  at  the  trial  of  the  canse  are  inaiuly  to  the  receptioD  and  excla- 
lion  of  evidencfl  when  offered  either  by  way  of  agf^vaCioD  or  laitigatioD,  and  to  a 
deSDition  of  the  line  between  direct  and  coQseqneiitial  damage."  ' 

On  this  point  there  ia  nnanimity  of  oplnioD  among  jurists,  both  of 
the  commou  law,  as  Id  Great  Britain  aud  the  United  States,  and  of 
the  civil  law,  as  in  the  countries  of  the  Boman  law  in  Europe  and 
America.* 

The  illastration  of  this  rnle,  as  among  private  persons,  also  applies  to 
govern  men  ts. 

"In  fact,^  says  Mayne,  "if  any  other  rnle  existed,  a  man  of  large 
fortune  might,  by  a  certain  outlay,  purchase  the  right  of  being  a  public 
tonnentor.  He  might  copy  the  example  of  the  youug  Roman  noble 
mentioned  by  Uibbon,  who  used  to  run  along  the  Forum,  striking  every 
one  he  met  upon  the  cheek,  while  a  slave  followed  with  a  purse,  making 
a  legal  tender  of  the  statutory  shilling."^ 

((*)  Distinctions  arise  in  regard  to  the  relation  of  the  loss  or  damage 
and  the  act  of  injury,  by  reason  of  which  reparation  is  de- 
manded, which  require  attention,  especially  in  view  of  the  i™  .wlV".*; 

■(uestioti  of  whether  direct  or  indirect  damages,  which  fig-  '" "" 

ures  in  the  present  case. 

This  distinction  is  raised  in  various  forms  of  expression,  the  party  of 
whom  damages  are  demanded  seeking  to  diminish  the  amount  by  alleg- 
ing that  they  are  consequential  or  remote,  or  indirect  or  not  immediate. 

All  damages  are  claimed  as  a  consequence  of  the  act  of  wrong,  and 
in  that  sense  congeriueutial,  and  therefore  discusaiou  necessarily  ensues 
as  to  the  more  or  of  less  remoteness,  or  indirectness,  or  immediateness  of 
the  consequence. 

((/)  Bat  each  of  these  conditions  is,  of  itself,  uncertain,  vague,  and 
sometimes  incapable  of  precision,  which  has  led  to  the 
endeavor  to  s^te  the  doctrine  with  more  exactness,  as  -^  ^n  Wif. 
calling  for  the  inquiry  whether  the  damage  complained  of  """"  '"^ 
is  the  natural  and  reasonable  result  of  the  wrong-doer's  act ;  and  it  is 
settled  that  it  may  be  deemed  of  that  character  if  it  can  be  shown  to  be 
Hoch  a  consequence  as,  in  the  ordinary  course  of  things,  would  follow 
ftom  those  acts.* 

In  truth,  every  cause  has  a  series  of  effects ;  or,  to  speak  more  accu- 
rately, each  effect  becomes  itself  a  canse;  and  soon,&om  cause  to  eflect, 
in  a  loDger  or  shorter  series  of  alternations  between  cause  and  effect, 
according  to  the  particular  circumstances. 

(e)  If  law-givers  and  jurists  had  been  able  to  say  that  all  damages 
for  wrong  should  stop  at  the  Jiral  effect  of  the  cause,  the  definitioD  of 
the  rnle  would  be  less  vague  than  it  is  in  the  common  expression ;  but 
even  then  it  would  be  necessary  to  reflect  that  the  cause  does  not  neces- 
sarily operate  in  a  single  line  only,  bat  frequently  in  several  lines:  it 
may  operate  in  diverse  directions,  and  produce  many  immediate  aud 
direct  effects,  as  by  radiation  from  the  common  centre  of  the  eauaa 
fauMnt,  like  a  stone  cast  into  water. 

Of  coarse,  the  solution  of  the  problem  becomes  more  and  more  dif- 
ficalt  in  proportion  to  the  multiplicity  of  these  different  lines  of  action 
in  which  the  primitive  causes  operate  to  produce  effcts,  which  are  them  - 

n  Damages,  ob.xviii. 
-Mayne  on  DainHges,  p.  14.  *  Jbitl.,  p  Ki. 
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selves  neir  caoses,  and  all  of  them  the  uataral,  not  to  say  necessary, 
conseqaences  of  the  oue  defloite  act  of  wrong. 

(/)  As  a  given  event  may  be,  and  often  is,  prodaced  by  a  plurality  of 
causes  working  together,  so  may  a  wrong  be  the  eEfect  of  the  action  of 
two  or  more  persona.  Iq  snch  case,  the  injured  party  has  right  of  re- 
dress against  all  and  each  of  the  wrong-doers,  although  neither  of  them 
may  be  morally  accountable  lor  alt  the  injury,  and  some  one  of  them 
may  have  contributed  to  the  injury  in  a  comparatively  small  degree. 
Bat  it  is  no  defense  for  any  of  the  wrong-doers  to  say,  "I  did  but 
co-operate  with  others,  and  that  in  a  comparatively  small  degree,  to 
inflict  the  injuries." 

'Wbetherthe  effect  complained  of  be  or  not  directly  connected  with 
the  cause,  whether  it  be  proximate  or  remote,  whether  the  reputed  io- 
jury  be  or  not  the  natural  and  logical  consequence  of  the  alleged  act  of 
wrong,  all  these  are  in  part  questions  of  fact,  which  cannot  be  reduced 
to  absolute  precision,  but  of  which  the  competent  tribunal  must  judge. 

Thus,  in  the  example  so  much  diecus.sed  by  writers  on  the  civil  law, 
sappose  that  the  buildings,  cattle,  and  horses  of  a  cultivator  are  de- 
stroyed by  the  malicious  or  culpable  negligence  of  another,  so  as  to 
establish  ^e  right  of  indemnity  against  the  author  of  the  conflagration, 
how  far  shall  the  demand  of  damages  extend  1 

Separation  must  at  least  comprehend  all  which  it  costs  to  rebuild  the 
farm -buildings  and  to  procure  the  same  number  and  quality  of  cattle 
and  horses,  and  the  personal  inconvenience  and  derangement  caused  by 
the  conflagration. 

But  the  destruction  of  the  buildings  and  cattle  has  interrupted  cul- 
tivation and  deprived  the  proprietor  of  his  expecteil  crop.  Shall  tUis, 
too,  be  included  in  the  indemnity  1 

And  the  interruption  of  culture  and  the  losses  incidental  thereto 
embarrass  the  proprietor,  so  that,  in  the  course  of  the  expenditure  to 
which  he  is  subjected  in  the  purchase  of  materials  of  construction  aod 
cattle  and  horses,  he  becomes  indebted ;  the  failure  of  his  crop  deprives 
him  of  the  expected  means  of  payment ;  his  creditors  come  upon  him 
and  seize  and  sell  whatever  he  has,  and  thns  be  becomes  mined  udA 
rednced  to  absolute  destitution. 

AH  these  disasters  are  the  manifest  consequence  and  effiect  of  the 
acts  of  the  incendiaryi  Is  the  incendiary  responsible  for  them  all  ?  Or 
is  he  only  responsible  for  the  value  of  the  things  coDsnmedf  Are  the 
sabseqaent  losses,  which  are  confessedly  the  natural  conseqaences  of 
the  act  of  wrong,  so  remote  or  indirect  as  to  relieve  the  incendiary  of 
responsility  therefor! 

The  law  does  not  require  that  the  damage  recoverable  shall  be  the 
necemary  efibct  of  the  cause, — that  is,  aa  elKct  impoiaible  to  prevent;  it 
Aots  not  require  that  the  damage  recoverable  shall  be  th«  Jlnt  effect  (tf 
the  cause, — but  only  that  the  damage  shall  have  efBeient  cause  in  the  act 
of  wrong. 

And  the  party  injured  is  not  to  be  deprived  of  redress,  if  be  foiled  to 
employ  extriwrilinary  means  to  arrest  the  progress  of  hia  losses  and 
diminish  their  amount,  provided  he  took  the  vniinorjf  steps  of  prndeoce 
to  that  end.' 

All  these,  we  repeat,  are  considerations  of  ftwt,  which  the  cowpetent 
tribaniU  judges  according  to  the  circnmstances  and  which  do  not  admit 
of  absolute  legal  conclusions  of  law, 

(A)  Damages,  reparation,  indemnity,  all  these  are  terms  to  describe 

'  SoDrdat,  De  la  RespoDBaliHit^,  tom.  i,  ]>.  96. 
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the  same  thing.    Indemnity  inctades  both  lucrum  cessans    n.„„^.\.,.^\t 
aod  ddmntftn  emergens.    It  includeB  alao  moral  as  well  as  « ■» "'*°"'"r- 
materinl  damage.'     And  it  involves  iujary  to  persons  as  well  as  thtogs. 

But,  in  all  cases,  the  question  of  the  amount  of  damage  and  its  eqaiv- 
alent  in  pecuniary  reparation  becomes  one  of  fact  for  the  \vhr.i»T~,„r™,i 
consideration  and  the  equitable  determination  of  the  com-  •i-"^"""'"' 
l>eteDt  tribunal,  as  illustrated  by  the  aumerouB  cases,  especially  at  com- 
mon latv,  in  which  revision  of  sentence  is  called  for  on  account  of  erro- 
neous verdicts  of  damage. 

2.  We  proceed  to  apply  these  considerations  to  the  several  heads  of 
iojory  to  the  United  States  growing  out  of  the  acts  of  the    t^,.u,;,;^, .,, 
Confederate  cruisers  sub  lite,  and  the  conse<ineut  damages  '■""■"'■^■■ 
due  by  Great  Britain,  discussing  these  points  in  the  order  in  which 
they  appear  in  the  American  Case. 

(a)  The  United  States  claim  indemnity  for  actual  property  of  the 
tioveroment  in  vessels  destroyed,  and  for  immediate  p«--    ,.„,  |„„,„i  ,„. 

sonal  injuries  to  the  officers  and  crews,  caused  by  the  Con-  ' ' 

federate  crnisera,  the  responsibility  for  whose  acta  we  have  in  previous 
discnssiou  attached  to  Great  Britain. 

la  nur  enumeration  of  the  particular  facts,  we  have  considered  the 
case  of  each  cruiser  in  respect  of  which  we  claim ;  we  have  proceeded 
tocouDect  each  of  those  cruisers  with  the  British  Government, so  as,  in 
our  opinion,  to  establish  its  tailure  to  fulfill  the  Rnles  of  the  Treaty  in 
regard  to  the  several  cruisers  j  and  we  have  treated  fully  the  question 
of  diligence  as  to  each  of  the.se  cruisers,  as  re^iuired  by  the  Treaty 
Knles. 

(ft)  The  property  destroyed  consisted,  first,  of  vessels,  with  their 
apparel,  equipment,  and  armament,  l>e)onging  to  the  Gov-  «•  ip  mp-o  «t 
eromeut  of  the  United  States.  T^^J,^'."'  """ 

Statements  in  detail  of  the  losses  of  this  class,  oflScially  certified 
either  by  the  Secretary  of  the  Treasury  or  the  Secretary  of  the  Navy, 
according  as  the  vessels  appertained  to  one  or  the  other  branch  of  the 
public  service,  api>ear  in  the  appendix  to  the  American  Case. 

There  is  no  question  here  of  indirect  or  direct  damages,  notwithstand- 
ing some  vague  suggestions  to  that  effect  in  the  British  Counter  Case. 

If  a  ship  destroywl  at  sea  is  not  a  case  of  direct  loss,  then  there  is  do 
sense  in  language  and  no  reason  in  law. 

What  amount  of  damage  is  due  in  such  a  case  T  Surely  the  value  of 
the  thiDg  destroyed  is  the  minimum  of  snob  smonut,  even  throwing  out 
of  question  the  element  of  wrong  and  looking  at  it  aa  one  of  simple 
negligence. 

How  shall  the  value  of  the  thing  destroyed  be  ascertained  t  We 
present  official  certificates  of  the  value,  and  we  confidently  submit,  as 
between  governments,  that  such  official  statements  are  to  be  received 
asfactL  The  British  CounterCaseundertakes  to  contradict  such  official 
certificates  by  means  of  opinioTis  of  the  British  Admiralty.  We  reject 
all  such  opinions.  We  refuse  to  recognize  them  as  available  in  any 
sense,  to  detract  from  the  authentic  proof  contained  in  the  authoritative 
docnmeots  offered  by  the  American  Government. 

(g)  The  United  States  claim  indemnity  in  like  manner  for  vessels  and 
other   actual  property   of  private  citizens  of  the  United 
States  destroyed,  and  for  immediate  personal  injuries  to  the  »^^"'^r|'» 
officers  and  crews,  caused  by  Ooufederate  cruisers,  the  re-  ^"^ih^'Xi 
sponsibility  of  whose  acts  we  have,  as  we  think,  already  """ 
attached  to  the  British  Government. 
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The  nature  of  these  reclamations  is  explained  in  the  Americaa  Oaee 
and  lu  the  appendix  thereto,  especially  in  the  seventh  volume,  and  in 
supplementary  docntnenta  there  will  be  fonnd  detailed  statements,  made 
on  oath,  with  valaatious  and  other  particnlars,  for  the  information  of 
the  Tribunal. 

The  British  Counter  Case  undertakes  to  control  the  facts  thuB  set 
forth,  and  to  do  bo  by  means  of  estimates,  made  by  BritiHh  subjects  at 
the  request  of  the  British  Government. 

The  Counsel  of  the  United  States  respectfully  submit  that  the  claims 
of  the  United  States  in  this  behalf,  vouched  as  they  are,  cannot  be  met 
by  any  such  cMjiijectnra]  estimates  as  are  put  in  by  the  British  Govern- 
ment. 

The  United  States,  in  those  docntneuts,  have  eshihited  the  value  of 
the  property  captured  or  destroyed  as  the  primary  element  and  lowest 
measure  of  damage  and  of  consequent  reparation.  Justice,  we  conceive, 
and  the  universal  practice  of  nations,  demand  thus  much,  at  least,  of 
indemnity  for  wrong. 

((}}  The  United  States  also  claim  payment  of  the  expenses  incurred 
by  the  Government  in  pursuit  of  the  Confederate  cruisers  in 
/,'.'",',"'""  C  question;  of  which  expenses  an  account  is  given  under  the 
"""'""  authority  of  the  proper  department  of  the  United  States. 

In  this  case,  as  in  that  of  public  vessels  captured,  we  deny  that  the 
authentic  accounts  of  the  American  Government  can  be  controlled,  as 
the  British  Counter  Case  undertakes  to  do,  by  conjectural  estimates  of 
officers  of  the  British  Government. 

We  conceive  this  damage  to  come  within  the  most  rigorous  rules  of 
direct  damage. 

Indeed,  Mr.  Gladstone  himself,  in  specifying  the  contents  of  the  two 
classes  of  damage,  direct  and  indirect,  as  he  regards  them,  places  the 
cost  of  pursuit  in  the  first  category.' 

We  disregard  the  suggestion,  offered  in  the  Counter  Case  of  the  Brit- 
ish Government,  that  the  United  States  are  in  fault  for  not  having 
sooner  captured  the  Alabama  and  Florida,  or  liaving  failed  to  capture 
other  cruisers  of  the  Confederates.  The  injured  party,  as  we  have  already 
argued,  is  not  held  to  take  extraordinary  measures  to  counteract  the 
wrongful  acts  of  the  injuring  party,  but  only  ordinary  measures.  The 
evidence  in  the  American  Case  and  Counter  Case  shows  that  the  United 
Statea  did  make  great  efforts  and  a  diversion  of  forces  for  suppression  of 
the  Kebellion,  at  a  large  expense,  for  the  pursuit  of  the  Confederate 
cruisers  in  question ;  but  if  they  had  made  none  the  omission  could  not 
be  justly  alleged  in  defense  by  Great  Britain.  This  very  objection  on 
the  ]mrt  of  the  British  Government  confirms  our  claim  of  indemnity  in 
this  behalf.  If  it  was  the  duty  of  the  United  States  to  pursue  a  Oonfed- 
erat«  cruiser,  this  duty  being  imposed  upou  us  by  the  culpable  conduct 
of  the  British  Government,  surely  we  have  a  perfect  right  to  call  on 
Great  Britain  to  pay  the  expenses  of  such  pursuit,  in  which  we  were 
only  protecting  ourselves  against  the  efltets  of  the  delinquencies  of 
the  British  Government. 

The  British  Counter  Case  argues  at  some  length  against  all  claims  on 
the  jiart  of  the  United  States  on  account  of  the  Confederate  crniserf), 
even  conceding  that  by  failure  to  use  due  diligence  Great  Britain  shall 
have  incurred  the  culpability  contemplated  by  the  Treaty  Rules. 

To  much  of  this  argument  we  have  already  replied,  either  in  the  state- 
ment of  general  propositions  or  in  particular  commentary.  We  pro- 
ceed to  make  other  appropriate  comments  thereon. 

'  Sue  Mr.  Gladtttone's  Bp«ech,  Londou  Tinios,  FobruM'y  7,  ltf7'J. 
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lu  reading  this  tieaial  ia  the  Britisli  Conoter  Case  of  any  responsibil- 
ity on  the  part  of  Great  Britaiu,  aotwithstandiDg  there  should  be  estab- 
lished legal  re»p>on8ibility,  we  coald  not  biit  reflect  on  what  has  been 
admitted  iu  tbis  respect  by  most  intelligent  members  of  Parliament, 
including  successive  Cabinet  Ministers. 

Mr.  Cobden's  memorable  remarks  on  this  point,  wLile  the  occnrrences 
were  passing,  are  quoted  in  the  American  Case.  We  requotA  only  his 
statemeut  as  to  actual  losses  by  capture  as  follows : 

''  Yon  have  been  carrying  on  hoatilitiea  from  these  shores  against  the  p«>ple  of  the 
I'Dited  Statea,  and  have  beun  inflicting  an  amount  of  damage  on  that  coautry  greater 
ItisD  would  be  produced  by  muuy  ordinary  wars.  It  is  estimated  that  the  loss  BDstained 
by  the  captnce  and  burning  of  American  vesselH  has  been  abont  $1^,01)0,000,  or  nearly 
£3,000,000  at«rling.  But  that  in  a  small  part  of  the  injury  which  baa  been  inflicted  ou 
ibe  American  marine."' 

That  was  in  1864.  Several  years  afterward,  when  there  had  been  ^ime 
for  reQectiou,  Lord  Stanley  said : 

/  kaTf  aecrr  coiujealfd  njr  optnion  that  the  American  daimanls,  or  »ome  of  them  at  lea»t, 
'tier  iht  rrferenix  propond  bg  la,  irere  very  Ukelg  lo  make  ohI  their  case  ami  gel  their  money. 
Td  us  the  money  part  of  tbo  affair  is  inappreciably  small,  especially  as  we  have  on  our 
side  counter  claims,  which,  if  only  a  small  portion  of  tbeni  hold  water, — ami  you  can 
never  tell  l>eforeband  bow  these  matters  will  turn  out, —  will  reach  to  a  considerable 
amonnt,  and  form  a  by  no  moans  unimportant  set-off  to  the  claims  preferred  against 
an.  But,  I  think,  if  matters  were  fairly  adjusted,  even  if  the  decision  went  against  as, 
we  shonlil  not  be  disposed  to  grudge  the  payment.  The  expenie  tPONfd  be  quite  morlh  tit- 
curnjiif,  if  only  in  orafr  to  obtain  an  authoritative  deeiaioa  an  to  the  poeition  ofneutrah  in 
filtrt  tears. ' 

Mr.  Forster  said,  in  the  same  debate : 

■■They  ahoald  fnrtlier  consider  whether  nrbitrntion  was  the  means  of  nettling  the  mat- 
ICT.  Tremendoas  injury  had  been  inflicted  on  American  titizenit  by  nieaiiB  of  the  at- 
tacks npon  their  sbipx,  and  if  the  present  miBuudervtandiug  was  not  settled  upon  a 
lirinciple  which  would  carry  with  it  the  feeling  and  moral  seneeof  both  conutries, 
there  was  reason  to  fear  that  whenever  wo  engaged  in  war  we  woDldsnfferintheaanib 

Earl  Russell  has  bimsolf  said,  in  a  passage  hereinbefore  quoted  from 
the  preface  to  the  edition  of  bis  speeches : 

"Great  Britain  might  fairly  grant  a  sum  eiiaivalent  to  the  amount  of  losses  snstained 
by  the  (lapturea  of  the  Alabama." 

Will  strict  Juridicial  iuquiry  into  the  law  and  facts  sustain  the  seopiu- 
ions  of  Ix>rd  Stanley,  Mr.  Forster,  and  Lord  Bussell  f    We  think  it  will. 

First.  The  Treaty  itself  seems  to  require  au  award  of  pecuniary  repar- 
ittion.     It  stipulates  that — 

In  case  theTribnnal  And  that  Great  Britain  has  failed  lo  fulfill  any  dnty  or  duties  as 
uforeaaid,  it  may,  if  it  thinks  proper,  proceed  to  award  a  sum  in  gtDss  to  be  paid  by 
(ireat  Britain  to  the  United  States  for  all  the  claims  referred  to  it,  (Article  VII.)  It 
further  stipulates  that  in  case  the  Tribunal  finds  that  Great  Britain  has  failed  to  fulfill 
any  doty  or  duties  as  aforesaid,  and  does  not  award  a  sum  in  grosa,  the  Bigh  Contract- 
ing Parties  agree  that  a  Board  of  Assessors  shall  be  appointed  to  ascertain  and  deter- 
nime  what  claims  are  valid,  and  what  amonnt  or  amounts  shall  be  paid  by  Great 
Britain  to  the  United  States,  on  account  of  the  liability  arising  from  snch  failure,  a«  to 
each  Teaael,  accoiding  to  the  extent  of  such  liability  as  decided  by  the  Arbitrators. 
(Article  X.) 

All  these  expressions,  we  submit,  imply  an  award  of  substantial 
damages  and  satisfaction  of  all  losses  growing  out  of  the  acts  of  the 
Confederate  cruisers,  provided  the  finding  of  the  Tribunal,  on  the  ques- 
tion of  fulfillment  or  non- fulfillment  of  duty,  be  adverse  to  Great  Britain. 

We  dismiss,  therefore,  the  question  whether  or  not  a  conviction  of 
gnilty  coudact  is  to  go  without  any  responsibility  in  damages,  as  argued 
by  the  British  Counter  Case,  and  we  do  not  perceive  any  legal  force  iu 
tbearguments  which  the  Counter  Case  adduces  to  this  effect. 
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The  captures,  it  is  said,  were  made  by  citizens  of  the  United  States. 
Of  what  avail  here  is  that  fact!  Does  the  British  Government  Inteod  to 
bennderstood  as  maintaining  that  all  violations  of  neutrality  on  behalf  of 
Bebels  are  taken  out  of  the  grasp  of  the  law  of  nations  1  Is  that  to  he 
held  as  the  deliberate  thought  of  Great  Britain,  the  mistress  of  so  many 
millions  of  discontented  inhabitants  of  conquered  States  f 
tnrM  rnnj™-  N^^^t)  ''  18  Said  that  the  United  States  have  condoned  the 
u..«  b,  a,'"°,„:-i  wrouga  done  to  them  by  their  Rebels,  and  "  that  tbey  have 
""^  been  re-admitted  to  their  former  full  participation  in  the 

rights  and  privileges  of  the  Federal  Constitution." 

How  does  Gre^t  Britain  know  that,  what  right  has  she  to  know  it.  in 
a  matter  of  Treaty  obligations  between  the  two  Governments  !  If  the 
consideration  is  of  any  force  whatever,  it  strikes  attheqaestion  whether 
Great  Brittin  is  responsible  to  the  United  States  in  civse  shi^did,  or 
omitted  to  do,  any  of  the  actions  forbidden  or  commanded  by  the  Kules 
of  the  Treaty  of  Washington. 

The  Treaty  does  not  provide  by  way  of  exeeptiou  that  if  such  acts 
done  or  committed  in  viohition  of  neutral  duty  are  done  or  omitted 
on  behalf  of  Rebels,  they  shall  involve  no  responsibility  to  the  legiti- 
mate sovereign,  or  that  such  resiKtusibility  shall  be  measured  by  the 
more  or  less  severity  with  which  that  sovereign  shall  see  fit  to  treat 
his  Rebels.  On  the  contrary,  the  Rules  are  absolute  in  their  terms,  and 
adopted  with  specific  reference  to  the  questions  of  neutrality  violated 
to  the  advantage  of  Rebels  and  the  disadvantage  of  their  sovereign.: 

Great  Britain  can  set  up  no  such  defense.  It  involves  consideration?) 
which  she  ought  to  have  reflected  on  when  she  hastened  to  raise  the 
Confederates  into  the  status  of  international  belligerents.  In  so  doing 
she  gave  to  them  the  means  of  doing  injury  to  their  sovereign,  it  is 
true,  but  for  which  that  sovereign  could  and  did  take  redress  against 
them,  when  he  saw  fit,  by  exercise  of  the  rights  of  war  as  well  as  the 
rights  of  sovereignty. 

But  Great  Britain,  by  the  course  of  itolicy  she  adopted,  chose  a  con- 
dition, in  which,  whatever  wrongs  she  or  her  subjects  might  suSer 
at  the  hands  of  the  Confederates,  she  had  no  possible  recourse,  either 
against  them  or  their  sovereign ;  but  in  which  she  herself  was  resiKin- 
sible  to  that  sovereign  for  whatever  she  might  do  in  aid  of  such  rebels, 
in  violation  of  the  law  of  nations  or  of  Treaty. 

Great  Britain  placed  herself  in  that  condition  of  ber  own  tree  elec- 
tion, and  against  the  will  of  the  United  States.  She  must  take  the 
consequences. 

Her  acts  of  actual  or  coustrnctive  complicity  with  the  Coufedemtes 
gave  to  the  United  States  the  same  right  of  war  against  her  as  in  sim- 
ilar circnmstances  she  asserted  against  the  Netherlands, 

We,  the  United  States,  holding  those  rights  of  war,  have  relin- 
nt  .r>„i,.i,o.  qnished  them  to  accept  instead  the  arbitration  of  this  Tri- 
"S'Sin^I^  bunal.  And  the  Arbitration  substitutes  correlative  legal 
uumiw.         damans  in  the  place  of  the  right  of  war. 

This  proposition  is  unequivocally  admitted  in  the  Countor  Case  as 
follows : 

itv-aC 

la  been  done  by  one  nation  t 
.•iS'fcii'aE' coi"  i*^'''*'  »™m1i  "nd  thkt  it  it  a 
icicua.  ehonld  be  SBtiafled  hy  amicable  reparatioj 

war.    All  civit  society  leposea  on  tbis  nr 
ogona  to  this;  tbe  society  of  uatione,  ih  well  a 
membeis  of  eacb  puticnlar  common  wealth.' 

'Page  130.  ^^^ 
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The  principle  being  thas  admitted,  no  cSBnistry  can  serve  to  ])i'event 
its  appIicAtiou  to  tUe  present  claims  of  the  tJnited  States. 

Thut,  as  the  Counter  Case  snggests,  the  instmments  of  the  injnry 
done  were  the  cruisers  and  their  officers  and  crews,  is  immaterial  to  the 
question.  BeapoDsibility  for  the  acts  of  those  cruisers,  by  the  very 
tenns  of  the  Treaty,  is  imposed  ou  Great  Britain,  if  she  be  fouud  in 
fault  according  to  the  agreed  Bales. 

If  it  were  otherwise,  then  no  responsibility  coald  ever  devolve  on  any 
Government  for  breaches  of  neutrality  produced  by  its  neglect ;  for  the 
Ijovemment  is  not  in  its  own  person  the  actual  cruiser  which  sinks  and 
boms ;  it  is,  however,  the  constructive  captor  by  the  spirit  and  the 
letter  of  the  Treaty. 

The  British  Counter  Case  argues  that  Great  Britain  ought  not  to  be  held 
responsible  for  all  the  acts  of  the  cruisers  during  the  entire  voyage  of 
each,  because  they  enjoyed  hospitality  in  ports  of  other  countries.  Unfor- 
tnnately  for  the  argument,  Great  Britain  never  did  anythingto  stop  the 
cruisers,  as  she  did  in  the  afl'air  of  Terceira ;  she  continued  to  allow 
them  to  obtain  snpplies  in  her  i«>rts  to  the  last,  without  which  they 
conld  not  have  kept  the  seas;  and  although  with  knowledge  of  the 
positive  guilt  of  the  cruisers,  by  reason  of  their  violation  of  her  laws, 
she  persisted  in  treating  them  as  legitimate  cruisers,  when  she  might 
and  should  have  arrested  them  whenever  they  entered  into  her  jnrisdic- 
tioD,  or  have  forbidden  them  to  re-enter  and  practically  outlawed  theto, 
as  Brazil  did,  to  punish  the  lesser  act  of  abusing  the  hospitality  of  the 
Empire.  But  the  neglect  of  duty  on  the  part  of  Great  Britain  continued 
as  to  most,  if  not  all,  the  cruisers  of  the  Confederates  to  the  very  end. 

The  Counter  Case  argues  that  losses  and  specific  captures,  actually 
suffered  by  the  United  States,  are  not  to  be  indemnified,  because  the 
liability  of  Great  Britain  disap|)ears  "among  the  multitude  of  causes, 
positive  or  negative,  direct  or  indirect,  distant  or  obscure,  which  com- 
bine to  give  success  to  one  belligerent  or  the  other."  If  this  argument 
were  addnced  to  the  question  of  the  responsibility  of  Great  Britain  to 
the  United  States  for  the  prolongation  of  the  Bebellion,  we  could  com- 
prehend its  meaning  without  admitting  its  application  orforce.  Butas 
applied  to  actual  captures,  and  the  loss  thereby  produced,  the  ailment 
seems  to  be  destitute  of  reason.  On  such  premises  no  belligerent  could 
be  held  to  restitution  of  a  wrongful  capture,  and  no  neutral  could  ever 
he  held  responsible  toward  either  belligerent;  for  a  "multitude"  of 
secondary  facts  always  enter  into  every  discnssion  of  responsibility  for 
wrong,  and  especially  for  wrongs  in  time  of  war.  The  common  sense  of 
mankind  oversteps  all  such  immaterial  incidents,  and  goes  direct  to  the 
prime  author  of  the  wrong;  the  Government  which  wrongftiUy  did,  or 
wrongfully  permitted,  the  act  impugned,  the  expedition  fixtm  her  pwts 
of  the  "floating  fortress,"  as  the  Counter  Case  properly  calls  the  wrong- 
doing instrument  of  the  guilty  Government 

Claims  like  the  present,  says  the  Counter  Case,  have  rarely  been  made, 
and,  as  the  British  Government  thinks,  never  conceded  or  recognized. 

It  might  suffice  to  reply  that  no  such  case,  on  so  large  a  scale,  has 
ever  occurred,  except  in  the  controversy  between  Great  Britain  and 
Vtaace  in  1776,  and  then  Great  BritAin  declared  war.  But  the  precise 
question  arose  and  was  duly  adjusted  between  tha  United  States  and 
Spain.  And  t^e  relations  of  Govemm«)ts  do  not  depend  <hi  m««  pre- 
cedent, but  still  more  on  right, 

The  Counter  Case  deprecatingly  doubts  whether  "the  greatness  of 
the  loss  is  to  be  regarded  as  famishing  the  just  measure  of  reparation 
without  regard  to  the  venial  character  of  the  default." 


V,  Cookie 


220  ARGUMENT  OF  THE   UNITED   STATES. 

We  deny  that  there  is  here  any  actual  qaestion  of  default  of  "  venial 
character."  Tlie  defaults  charged,  and,  as  we  tbiDk,  the  defaults  proved, 
are  grave,  serious,  eapital.  And  we  deny  that  there  is  any  pogtibU  ques- 
tion of  the  "venial  character  of  the  defaults,"  or  that  the  loss  can  be 
measured  by  any  such  cousideratiou.  Puuisbment  by  penal  laws  may 
be  graduated  in  this  way,  according  to  the  greater  or  less  degree  of 
guilt;  but  indemnity  for  wrong  cannot  be:  if  you  destroy  my  ship,  my 
house,  or  my  horse,  by  culpable  carelessness,  it  is  no  answer  to  say  that 
yon  might  have  been  more  careless — nay,  that  you  might  hare  acted 
with  deliberate  malice. 

If  there  be  responsible  wrong,  whether  it  be  the  greatest  possible 
t^d^iui,  .boiiid  wrong,  or  a  degree  less  than  the  greatest  possible,  still  the 
(.ii».,«.w.  iudemuity  follows  as  a  legitimate  and  just  consequence. 
Such,  indeed,  is  the  tenor  of  the  Treaty,  which  attaches  responsibility 
to  mere  want  of  "due  diligence,"  and  does  not  require  that  Great 
Britain  should  have  been  guilty  of  the  utmost  couceivable  degree  of 
willful  negligence  which  could  by  possibility  be  committed  by  any 
Goveniment. 

(/)  The  Case  of  the  United  Stiites  desires  the  Tribunal  to  award  a 
A.Tdnr..iim.n  sum  lu  gfoss  lo  reparBtiou  of  the  losses  complained  of;  and 
"""  the  Counsel  request  this,  assuming  the  Tribunal  shall  be 

fully  satisfied  that  the  said  losses  are  properly  proved  indetail,  and  that 
the  sum  total  thereof,  as  claimed,  is  due  by  Great  Britain. 

lu  that  contingency  theCounset  assume  that  interest  will  be  awarded  by 
It  j—id  i»ti..(.  the  Tribnnalasanelementof  the  damage.  We  conceive  this 
"■'-'"'■  to  be  conformable  to  public  law,  and  to  be  requireil  by  para 

mount  considerations  of  equity  and  Justice. 

ffnmerous  examples  of  this  occur  in  matters  of  international  valua- 
tion and  indemnity. 

Thus,  on  a  recent  occasion,  in  the  disposition  by  Sir  Edward  Tbom- 
T>.  r..  d  >b  ton,  British  Minister  at  Washington,  as  ampire,  of  a  claim 
C.U.J..  QQ  f.j,Q  pj^p^  Qf  ^jjg  United  States  against  Brazil,  the  umpire 

decided  that  the  claimants  were  entitled  to  interest  by  the  same  right 
which  entitled  them  to  reparation.'  And  the  interest  allowed  in  this 
case  was  $45,077,  nearly  half  of  the  entire  award,  ($100,740.) 

So  in  the  case  of  an  award  of  damages  by  the  Emperor  of  Bussia  in 
A..r.i  ••drr  ih.  &  clalm  of  thc  United  States  against  Great  Britain,  under 
■'""'°"""°'-  the  Treaty  of  Ghent,  additional  damages  were  awarded  in 
the  nature  of  damages  from  the  time  when  the  indemnity  was  due.'  In 
that  case  Mr.  Wirt  holds  that,  according  to  the  usage  of  nations,  inter- 
est is  due  on  international  transactions. 

In  like  manner,  Sir  John  Ificholl,  British  Commissioner  in  the  a^jOBt- 
tw.ra  u*i.r  >i>  ment  of  damage  between  the  United  States  and  Great 
j.Ti™iT.  Britain,  under  the  Jay  Treaty,  awards  interest,  and  says; 

To  re-imbnnte  toolaimanta  the  original  cost  of  their  property,  and  all  the  eipoDiBi 
the;  have  actnallr  iacQired,  to^Dier  aiUt  iiUerett  on  Ike  wkole  amount,  wonld,  I  thiak,  be 
a  jQSt  and  adei[uate  conipeuftation.  This,  I  believe,  is  the  meaaure  of  compeaMtioD 
(uaally  made  by  all  belligerent  uationa  for  losses,  coats,  and  damages  occasioned  bjr 
Ulegal  c»ptni«B.> 

{g)  If  the  Arbitrators  are  not  satisfied  with  the  proofs  presented  by 
r«.<iv<  M'.n  the  United  States,  and  entertain  doubt  as  to  the  sums  to  be 
-•nuiMwn.  awarded  in  each  case  of  private  loss  occasioned  by  Confed- 
erate cmisers,  as  to  which  the  responsibility  of  the.  British  Government 

1  Indemnity  caw  of  ship  Canada,  United  States  Docnments,  Detiember  15,  IBTO,  p. 
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attaches  acoordtng  to  the  Rales  of  tbe  Treaty,  then  the  Connsel  of  the 
United  States  respectfully  submit  that  it  may  be  the  duty  of  the  Tribaual, 
after  finding  the  fact  of  the  fault  of  Great  Bii  tain  in  the  premises,  to  refer 
the  assesBoient  of  the  damages  to  the  Assessors  provided  for  by  Article 
X  of  tbe  Treaty,  with  such  instructions  as  to  the  extent  of  the  liability 
as  the  Tribunal  sball  see  fit  to  give  to  such  AusessorB. 

We  cannot  admit  that  Great  Britain  shall  appoint  ex-parte  Asseiisors 
to  control  the  statements  and  proofs  of  the  United  States.  That  she  in 
effect  andertakes  to  do  in  the  arbitrary  estimates  of  officials  or  private 
persons  contained  in  her  Counter  Case,  as  in  the  nature  of  proofs  con- 
tradictory of  the  ofiScial  statements  and  private  affidavits  or  other 
proofs  presented  by  the  United  States.  If  these  formal  statements  on 
the  pan  of  the  United  States  do  not  suiBce,  and  estimates  are  needed, 
theCoanselof  the  United  States  respectfully  insistthat  such  assessments 
must  be  made  by  the  official  Assessors  of  the  Treaty. 

(h)  Id  the  Appendix  to  this  Argument  will  be  found  special  discus- 
sion of  the  merits  of  Ihese  clHims  of  private  persons  with     ci.>™  or  pTiv.w 
reference  to  the  criticism  of  the  British  Counter-Case  thereon,  """^ 
to  which  we  respectfully  solicit  tbe  attention  of  the  Tribunal.     (See 
Appendix  to  this  Argument,  Kote  D.) 

We  come  now  to  the  class  of  claims,  some  private,  some  general,  which 
in  lecent  discuBsious  between   tbe  two  Governments  are 
objected  to  by  Great  Britain  as  being  "indirect."  tviki^i,!.,™. 

These  are : 

(1)  Tbe  enhanced  rates  of  insurance  in  the  United  States,  occasioned 
by  the  Confederate  cmisers  in  question,  involving  great  Kni»™i™i,.oF 
pecnoiary  loss  to  the  citizens  of  the  United  States.  in.u™™ 

Certain  it  is,  this  injury  was  actnal,  and  a  loss  "growing  out  of  tbe 
acts"  of  the  Confederate  cruisers  by  Tieceasary  relation  of  eiuae  and  ef- 
fect, and  it  followed  immediately  on  the  api>earance  of  those  crnisei^. 

(2.)  Transferoftbemaritimecommerce  of  the  United  States 
to  Great  Britain.  Jut™  r,.m™-n"'w 

This  was  a  national  loss  "growing  out  of  the  acts"  of  '""'''"™' 
the  cmisers,  and  having  them  for  its  distinct  and  sole  cause. 

It  was  a  loss  to  the  United  States  coiMttituting  gain  to  Great  Britain. 
We  do  not  say  that  she  was  culpably  negligent  of  the  obligations  of 
nentrality  in  order  that  she  might  thus  gain  thereby,  but  we  do  say 
that  tbe  loss  to  us,  and  the  gain  to  her,  were  tbe  necessary  and  imme- 
diate effect,  of  her  negligence  in  that  respect. 

(-3.)  The  prolongation  of  the  war  of  Bebellion  in  the  rHioonnmodn. 
United  States. 

The  admitted  gravity  of  the  injury  thus  suffered  by  tbe  Utited 
States,  and  the  supposed  enormous  magnitode  of  the  sum  requisite 
ti>  indemnify  tbe  United  States  in  the  premises,  have  cansed  this  head 
of  claim,  as  stated  in  the  American  Case,  to  be  couspicnnns  in  the  re- 
cent discussions  between  tbe  two  Governments,  and  to  become  the  sub- 
ject of  special  commentary  on  the  part  of  eminent  publicists  and  public 
men  in  Europe. 

It  id  the  claim  which  presents  itself  to  tbe  minds  of  all  as  tbe  "  indi- 
rect claims"  of  the  United  State-s. 

Whatever  we  may  further  have  to  say  regarding  tbe  distinction  of 
indirect  and  direct,  in  the  consideration  either  of  the  general  or  of  the 
particular  question  of  damages,  we  desire  to  have  regaided  as  applica- 
ble mainly  to  this  claim. 

In  Ktating  onr  views  of  the  general  subject  of  damages  we  fi^nkly 
recognized  the  existence  of  the  distinction  in  taw  between  damages 
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proximate  or  dinwt  sod  damages  remote  or  indirect,  admitting  tlte  tome 

and  tbe  validity  of  the  distinction. 

But  we  took  care  to  state  at  tbe  same  time  that  tbe  dietiactioB  is  al- 

wwrw  <»  I*-  together  oncertaio,  not  to  aa;,  in  many  cases,  afaadowy ; 

l^w'^  d'.Mmir  that  the  dividing  line  can  no  more  be  drawn  ia  the  abstract 

'^  ■" ""  "'''°*"-    than  the  line  between  the  cootigaoas  colors  of  the  iipeo> 

tram ;   and  that  in  private  controversies  the  attempt  to  make  tbe  dis- 

cciounatioD  generally  resolts  in  a  question  of  lact  for  the  detenninaticm 

of  the  oompeteDt  tribooal. 

The  idea  is  well  expressed  by  Mr.  Pradier  Foddr^,  as  follows : 

Main  I'ttriTAtion  <1ea  priinw  d'assnrBiice  anient  par  leg  df^prMations  rnrtalnm  el 

r^p4t^M  de  conairea,  iiikui  l»  prulonf^tion  de  la  ^eire  doe  anx  iocc^ 

■i^r^M^ll  "'  ''"    ''^  ''^  demiers,  poiiTTaient  6tre,  tani  trop  fomer  I'appr^iatioii,  funti- 

d^T^es  comnke  dea  auites  prochaines,  at,  ainon  n^oesBairee  et  nniqnM  dn 

nioins  natiirelles,  de  la  faate  du  neutre.    II  7  a  lH,  do  reato,  nne  a^rie  de  coDBideratitms 

i\  peeer,  A  i^tudier.    La  r^zte  alwolne,  c'eat  qn'on  ne  peut  6quitab1ement  et  raiaonnablc- 

meot  imiMwer  la  reaponaabilit^  des  dommagea  iodirecta.    Maia  6tant  dnan^  tela  dom- 

magee  caiia^a  et  iSpruav^,  i^uela  d'entre  eux  aont  directs,  quels  soat  indirecta  t    Od  ne 

)>eat  poa  te  dire  d'avancc  :  c'ext  line  qaestiqo  ^  exumiuer,  en  deHcenduut  dans  lea  dr- 

tiiiU  et  en  diseutant  lea  caiuea  de  choque  ilomtnujte.' 

What  M.  Pradier  Fodere  says  in  this  respect  is  fully  juatifieil  by  all 
the  special  discussions  of  the  question  in  the  jurisprudeuce  of  Great 
Britaiu  and  the  United  States,  as  well  as  of  other  councriea  of  Europe 
and  America.  The  well-considered  treatise  of  Mr.  Mayne,  and  the 
still  ampler  and  more  complete  treatise  of  Mr.  Sedgwick,  coutain  abun- 
dant proof  on  this  point. 

The  Counter  Case  of  the  British  Government  exhibits  an  apt  illustra- 
tion of  this  point,  in  arguing  that  even  the  claims  for  property  actually 
destroyed  by  the  Alabama  are  indirect  claims,  and  therefore  to  be  re- 
jected by  the  Tribunal.  It  is  not  worth  while  to  add  to  what  we  have 
already  said  on  that  argument.  We  suppose  it  assumes  that  negligence 
is  the  cause  and  escape  tbe  direct  effect,  so  that  the  captures  are  the  in- 
direct effect;  which  is  equivalent  te  saying  that  he  who  by  malice  or 
gross  negligence  discharges  a  loaded  gun  into  a  crowd  is  not  responsible 
for  the  deaths  or  wounds  he  inflicts,  because  the  injury  done  is  the  effect 
of  the  action  of  the  ball,  which  is  a  secondary  cause,  and  not  of  the 
act  of  negligence  or  malice  which  did  but  apply  a  matoh  te  the  gon. 

The  Counsel  of  the  United  States  would  not  need  to  have  recourse  to 
<;-,^n,i  .™.,.i,r.  any  such  subtleties  te  show  that  the  act«  of  the  Confederate 
'■'■"■  cruisers  inflicted  an  injury  on  the  Upited  States  in  contrib- 

uting te  tbe  prolongation  of  the  war,  and  that  such  injury  was  a  direct 
injury  of  Government  te  Government.  Kor  would  it  be  any  anaww  to 
say  that  this  injury  was  but  a  contributing  fact  among  other  and  even 
greater  causes  of  the  damage. 

Xor  would  it  snffice  to  reply  that  the  exact  amount  of  the  damage  is 
difScult  to  fix.  When  a  traveler  is  injured  by  reason  of  want  of  dne 
diligence  on  tbe  part  of  tbe  managers  of  a  railroad,  it  is  no  defense  to  say 
that  it  is  difficult  to  &x  the  true  value  of  his  arm  or  his  leg,  or  the  money 
compensation  of  a  long  fit  of  sickness.  That  is  a  problem,  like  others 
of  the  same  nature,  which  finds  its  solution  every  day  in  tbe  ordioaiy 
courts  of  justice  of  all  countries. 

One  nation  Invades  another,  and  inflicts  losses  by  acts  of  war  on  land. 
If  they  choose  to  make  peace  on  the  condition  of  the  invader  indemni- 
fying the  losses  of  the  invaded,  tbe  sam  which  ought  to  be  paid  is  de- 
batable; but  certainly  it  can  be  determined.  So  if  two  co-operating 
uations  invade  auother,  the  sum  of  injury  done  by  one  of  tbem  as  di!<- 

'  I'radicr  VoA^rf,  La  guettion  ^r  r.tlabama,  p.  37. 
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tiugniahed  from  the  other  is  (letermiDable,  if  not  with  ezactuess,  yet 
i^tproximately,  like  most  other  uDliqaidat«d  daoiages;  to  say  nothiag 
of  the  qaeatioa  of  exemplary  damages  in  the  cases  of  tort,  which  ran 
together  in  the  diseretioo  and  conscience  of  the  competent  tribnoal. 

Bat  there  is  war  on  sea  as  well  as  on  land.  A  war  maybe  exclusively 
maritime,  like  tbat  between  Fraoce  and  the  (Jaited  States.  Socb  a  war 
vonsista  in  the  oombnt  or  capture  of  ships.  Yet  sncb  a  war  inflicts 
oatiooal  iujaries  and  losses  independent  of  the  value  of  vessels  destroyed, 
and  if  terminated  by  the  payment  of  indemnities  for  the  cost  of  the 
war,  either  by  one  or  by  several  parties  belligerent,  the  sum  of  the  rep- 
aration can  be  calculated  and  determined. 

Such  is  the  relative  predicament  of  Great  Britain  and  the  United 
States.  We  have  been  injured  as  a  nation  by  acts  of  a  maritime  war 
happening,  as  the  Counsel  think  they  have  proved,  by  the  culpable  and 
re.<q>on8ibIe  negligence  of  the  British  Government.  The  wrong  is  direct 
as  between  the  two  nations. 

We  think  we  have  distinct  right  of  substantial  indemnity  in  this  be- 
half. 

When  a  uation  indicts  a  wrong  ou  a  nation,  is  it  dae  reparation  to  pay 
lUe  price  of  certain  ships  destroyed  f  Surely  not.  any  more  than  the 
flue  paid  by  the  wealthy  Koman  to  repair  the  insults  he  inflicted  on 
everj-  person  he  met  in  the  forum. 

But  considerations  of  large  import  in  the  sphere  of  international  re- 
lations, of  which  the  Government  of  the  United  States  is     ,  ^^  ^^^^^ 
the  rightful  judge,  forbid  their  Oounsel  to  press  for  extreme  «<.."j^wl".'%n.,; 
damages  on  account  of  the  national  injury  thus  suffered  by  ''"""^"" 
the  uation  itself,  through  the  negligence  of  Great  Britain.    Neverthe- 
less, holding  that  in  view,  we  have  maintained  in  this  Argument  the 
plentitude  of  the  jariadictiou  of  the  Tribunal,  because,  in  the  Judgment 
of  the  United  States,  such  is  the  tenor  and  intent  of  the 
Treaty  of  Washington;  and  because  they  desire  the  judg-  tfnt.^'.'hn'tK™!, 
uient  of  the  Tribunal  on  this  particular  question,  for  their 
uwn  guidance  in  their  future  relations  with  Great  Britain. 

They  contend  that  the  question  of  damages,  as  whether  direct  or  in- 
direct, is  a  juridical  one,  not  one  of  the  Treaty, 

The  United  States  did  not  insist  on  the  absolute  generality  of  scope 
which  distinguishes  the  Treaty,  with  unreasonable  expectations  of  hav- 
ing extravagant  damages  awarded  by  the  Tribunal.  Tbeir  object  was 
IV  higher  one,  and  one  more  important  to  them,  and,  as  they  conceived, 
to  Great  Britain. 

It  is  not  for  their  interest  to  exaggerate  tlie  responsibilities  of  neu- 
trals; but  only,  in  the  sense  of  their  action  in  this  respect  throughout 
their  whole  national  life-time,  to  restrain  the  field  of  arms  and  enlarge 
that  of  peace,  by  establishing  the  rights  and  the  duties  of  neutrality  on 
a  basis  of  truth  and  justice,  beneScial  in  the  long  run  to  all  nations. 

If,  as  a  juridical  question  under  this  Treaty,  the  Tribunal  shall  con- 
clude that  Great  Bntaia  is  not  bonnd  to  make  reparation  to  the  United 
States  for  general  national  injuries  occasioned  by  the  negligence  of  the 
British  Government  to  fullLll  neutral  obUgations  in  the  matter  of  Con- 
federate cruisers,  it  will  say  so ;  and,  in  like  manner,  if,  as  a  juridical 
question,  under  the  Trea^,  the  Tribunal  shall  conclude  to  the  contrary 
and  award  damages  in  the  premises,  the  United  States  wilt  accept  the 
ilecision  as  a  final  determination  of  the  tact  and  the  public  law  of  the 
questions  arising  under  the  Treaty. 

The  United  State.i  desired  that  the  Treaty  should  be  a  fall  and  final 
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wiibH.1 ..  .djo-  settlement  of  all  differeDces  between  the  two  oatioos,  wbich 
j>«i«n  U^n^!N  it  would  not  have  been  if  the  larger  national  claims,  so  long 
'n,u%Ki«-^iMta  and  SO  steadily  insisted  on  by  U8,  had  been  excluded  fVom  the 
j,iif™«.  scope  of  the  Treaty,  and  so  left  to  be  a  recarring  subject  of 

Crief  and  offense  in  the  minds  of  the  people  of  the  duited  States.  They 
desired  also  that  great  principles  of  nentral  obligations  and  neotral 
dnty  shonld  issne  from  this  High  International  Tribunal,  representing 
live  great  Constitutional  Nations,  to  serve  as  instruction  and  example  to 
all  nations,  in  the  large  interests  of  civilization,  of  hnmanity,  and  of 
peace. 

We,  the  Counsel  of  the  United  States,  have  acted  accordingly,  in  the 
advocacy  of  the  rights  of  the  United  States ;  earnestly  and  positively 
maintaining  the  principles  involved  in  this  Arbitration,  but  regarding 
tbe  mere  question  of  the  amount  of  national  damages  to  be  awarded  as 
secondary  to  tbe  higher  consideration  of  the  welfare  and  the  honor  of 
the  United  States. 

We  now  bring  to  a  close  this  Argument  on  behalf  of  the  United  States, 
"showing  the  points  and  referring  to  the  evidence"  whicli 
we  think  should  lead  to  an  award  by  the  Tribunal  of  rep- 
aration and  indemnity  from  Great  Britain,  commensurate  with  tbe  tn- 
jnries  the  United  States  have  suffered  and  tbe  redress  they  are  entitled 
to  demand. 

We  shall  not  find  in  recent  history  auy  example  of  two  powerful  nations, 
with  so  weighty  a  matter  of  difference  betweeu  tliem,  submitting  the 
measure  of  right  and  wrong,  of  injury  and  redi«8S,  in  the  great  contro- 
versy, to  any  intermediary  arbitrament.  When  their  own  reason  and 
justice  did  not  enable  them  to  concnr  in  accepting  a  fit  solution  of 
the  grave  dispute  it  has  too  often  been  left  to  work  ill-will  and  estrange- 
ment between  them,  or  led  to  open  ruptureof  their  peace. 

The  benevolent  and  sagacious  counsels  of  the  two  govemraenta  have 
triumphed  over  the  obstacles  and  resisted  the  dissuasions  which  have 
heretofore  proved  too  strong  to  be  overcome,  and  the  success  of  this 
great  example,  so  fall  of  promise  of  peace  and  justice  among  nations, 
now  rests  with  tbe  Tribunal. 

In  the  wise  admiuistration  of  this  elevated  and  benign  trust,  for  tbe 
welfare  of  the  world  citnflded  to  this  august  Tribunal,  the  Arbitrators 
will  find  no  surer  guide  or  support  than  a  consideration  of  the  ill  con- 
sequences which  would  follow  from  a  disappointtneut  of  the  high  boites 
which,  on  all  sides,  attend  this  great  experiment. 

So  far  as  the  parties  to  this  contnjversy  are  coucemed,  they  are  equally 
interested  that  the  award  shonld  receive  tbe  irtoral  acceptance  of  the 
people  of  both  nations,  as  an  adequato  and  plenary  settlemeut  of  the 
matter  of  difference  between  them. 

The  people  of  the  United  States  have  definitely  ftK-med  their  opinioDS 
as  to  what  theactionof  Her  Miijesty's  Government,  now  under  judgiueot, 
was,  as  matter  of  fact,  and  as  to  the  magnitude  and  permanence  of  the 
injuries  which  they,  their  proi)erty,  and  their  prosperity,  have  suffered 
therefrom.  They  naturally  look,  therefore,  with  chief  interest  to  the 
award  of  this  Tribunal  as  a  decision  upon  the  qnestion  of  the  rigktfulna* 
of  such  action  of  Her  Majesty's  Government,  and  by  consequence  of  tJie 
rightfulness  of  such  action  in  the  future,  should  occasion  arise  for  it« 
imitation  by  the  United  States  or  other  Powers. 

This  principal  question  having  been  determined,  if  Great  Britain  is 
held  responsible  for  these  injuries,  the  people  of  tbe  United  States 
expect  a  just  and  reasonable  measure  of  compensatkm  for  the  injnries 


NATURE  AND  AMOUNT  OF  DAMAGES.  225 

as  thas  adjadicftted,'iD  tbe  sense  that  belongs  to  this  qoeatioa  of  com- 
pensation, as  one  between  nation  nnd  nation. 

The  (lispoaitiou  of  this  controversy  by  the  Tribunal  npon  principles 
adeqaate  to  its  profound  interest  to  the  Parties,  and  in  the  observant 
eyes  of  other  nations,  gives  the  best  hope  to  the  civilized  world  of  a 
more  general  adoption  of  the  arbitrament  of  reason,  instead  of  force,  in 
tbe  disputes  of  nations. 

And  for  the  rest,  the  permanent  and  immutable  principles  of  JUBTIOE 
are  adeqnate  for  this,  as  for  every  other,  situation  of  haman  affairs;  for 
this,  as  for  every  other,  Tribunal  instituted  in  its  name  and  for  its  main- 
teoaoce.  JasUce — universal,  immutable  Justice — ia  wholly  indestructible 
by  the  changing  fortunes  oC  States  or  by  the  influence  of  all-devouring 
time, 

CtuOnu  Jiaec  nullii,  nulla  dtlcbili*  aero. 

In  this  spirit  we  humbly  submit  the  whole  subject  to  the  eolighteoed 
judgment  of  the  Tribnnal. 

C.  Gushing. 
Wm.  M.  Evaets, 
M.  R.  Waite.  . 
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APPENDIX, 


NOTE  A.-OBSERVATIONS  ON  CERTAIN  SPECIAL  CRITICISMS 
IN  THE  BRITISH  COUNTER  CASE  ON  THE  CASE  OF  THE 
UNITED  STATES.     .  

I.— THE  BRITISH  FOEEIGN  ENLISTMENT  ACTS. 


On  the  eighth  page  of  the  Brituh  Conater  Case  It  is  said :  "  The  foIlowiDg  eenteuoe  if 
givea  as  a  qnotaCIon  from  a  dispatch  sigaed  hy  Earl  BuBwir:  '  Th^t  the 
Foraigii  EnliHtiueat  Act,  which  was  intended  in  aid  of  the  duties 


of  aueatraluBtion,'  &c.  What  were  the  words  of  Earl  Bnsselll  The; 
were  these :  '  That  the  Foreign  EnliBtment  Act,  which  was  intended  in  aid  of  the  dnties 
and  righta  of  a  nentralnatioo,  can  only  be  applied,'  &,e.  The  meaning  of  the  sentence 
is  altered  by  leaving  ont  two  of  the  most  important  words." 

The  CODnsel  of  the  United  States  are  nnable  to  discover  how  the  insertion  of  the 
omitted  words  would  iuorease  or  decrease,  modify  or  Hffect|,  the  proposition  that  the 
Foreign  Enlistment  Act  was  intended  in  aid  of  the  dntii«  of  a  neutntl  nation  as  repie- 
Sented  hy  the  United  States. 

On  the  same  page  of  the  British  Counter  Case  it  is  fnrther  said  : 

"  The  report  of  the  Commission  appointed  in  1*^  to  consider  the  laws  of  Grr^t 
Britain  available  for  the  Enforcement  of  Nentrali^  is  thns  referred  to  ;  '  The  Tribu- 
nal of  Arbitration  will  search  the  whole  of  that  Report  and  of  it«  Tarions  appen- 
dices in  Tain  to  find  any  indication  that  that  distinguished  bod;  imagined  or  thoaeht 
or  believed  that  the  measures  which  they  recommended  were  not  in  fall  conformity 
with  international  obligations.  On  the  contrary,  the  Commissioners  say  that  so  far 
as  they  con  see,  the  adoption  of  the  Tecommendations  will  bring  the  municipal  lav 
into  full  conformity  with  the  international  obligations.'  Viewing  tfaeii  acts  in  the 
light  of  their  powers  and  their  inetr notions,  the  United  States  feel  themselves  Josti- 
fled  in  asking  the  Tribunal  to  assume  that  that  eminent  body  regarded  the  acts  which 
they  propose  to  prevent  by  legislation  us  forbidden  by  international  law.  What  is 
the  passage  which  the  Government  of  the  United  Blnt«is  have  referred  to,  hot  have 
refrainedlrom  extracting  I  It  is  this :  '  In  making  the  foregoing  rfoomvieitdationt  m 
have  notftU  ouTielcei  boHnd  to  consider  uhelher  loe  teere  ereeeding  mhat  amid  be  actualln  rt- 
quired  bjr  IntematioHal  Lau-,  but  we  are  of  opinion  that  if  those  recommend adauB 
should  Ira  adopted,  the  mnnicipal  law  of  this  realm  available  for  the  enforcement  of 
nentrality  will  derive  increased  efficiency  and  will,  so  far  as  we  can  see,  have  been 
hronght  into  conformity  with  your  Majesty's  international  obli^tions.'  Thns  by  leav- 
ing  oat  the  words  in  which  the  Commissioners  observe  that  their  recommendationsmav 
exceed  the  requirements  of  International  Law,  and  by  using  in  one  sense  words  whict 
(as  the  context  proves)  they  employed  in  another,  they  are  represented  aa  saying  the 
very  thing  which  they  expresnly  gnarded  themselves  from  being  supposed  to  say, 
namely,  that  all  the  acts  which  tbey  proposed  to  prohibit  were,  in  tneir  Jadgment, 
already  forbidden  b;  interostional  law.'' 

The  United  States  accept  without  hesitation  the  iesae  thus  raised  by  Her  Hajmty's 
Government,  and  they  maintain  that  the  Inngaage  quoted  in  the  Brittsb  Counter  Case 
does  not  jnstify  the  Htatement  that  the  Comtnissioneni  observe,  tbat  their  recoDunends- 
tions  "  man  exceed  the  reqaireMents  of  intematUmal  law." 

The  Commissioners  did  not  say  this,  nor  anything  which  in  any  '.'sense"  gatbereil 
from  the  "  context,"  by  any  rule  of  interprct&tioo,  cau  be  construed  into  the  meaning: 
which  is  attiibnted  to  it  in  tbe  British  Counter  Case.    They  did  use  the  exact  Inn- 

eiage  quoted  in  the  American  Case.  They  said  tbat,  if  their  recommendations  shoukl 
I  adopted,  the  municipal  law  of  Great  Britain  wonld,  so  far  as  they  conld  see,  bnvr 
been  brought  into  conformity  to  iotematioDal  obligations.  They  also  said  tbat,  in 
making  those  recommendations,  they  bad  not  felt  themselves  bound  to  consider  whether 
they  were  exceeding  what  conld  be  actually  required  by  international  law.  In  other 
words,  they  said  tbat  although  it  seemed  to  them  that,  while  the  proposed  recommend- 
ations were  in  barmony  with  existing  international  obligations,  yet  they  did  not  found 
the  recommendation  on  that  fact,  but  on  its  own  intrinsic  merits.  The  Arbitralois 
will  Judge  whether  this  is  not  the  fair  and  reasonable  constmctiou  of  the  language. 
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n.-AMERICAN  NEUTRALITY  IN  1793-W. 

It  ii  said  on  nuee  10  of  the  British  Connter  Case  that  "  it  is  pleftd«d  that  in  1793, 
ddiiag  Gener^  Waehington's  AdmiDistration,  the  nprMentative  of 
GreatBiitBiu  in  the  Uait^  Stetu  pointed  oat  to  Hr.  Jefferaon,  vho  was  t/iTim^'ur'"*''' 
then  SecrelBiy  of  State,  acts  'kAM  wtre  deemtd  bj  Htr  Briiamtie  Mt^at^t 
GvtemmaU  to  be  breaeket  of  iMwImlJty  done  in  coDtraveDtlon  of  the  President's  Procla- 
mation of  Nentiality,'  and  he  inrit«d  the  United  States  to  take  sCepa  for  the  leptesmon 
of  sadi  acts,  and  for  the  leatoratiun  of  the  captared  prizes,"  and  that  "  it  appean  that 
the  United  States  oomplied  with  these  regueatB."  It  will  be  Keen  that  the  representa- 
tkiDB  then  made  on  the  part  of  this  conntry  to  the  United  States  were  foaaded  on  the 
ihanoter  of  the  acta  themselves,  which  were  deemed  by  the  Biittsh  Oovemment  to  be 
breaches  of  nentrality,  and  not  upon  the  &ot  that  they  were  prohibited  by  the  Presi- 
dent's Proclamation." 

The  lett«r  from  Mr.  Hammond  to  Mr.  Jefferson,  whioh  will  be  found  on  pages  340-41 
(No.  6)  of  the  fifth  volnme  of  the  British  Appendix  is  the  best  reply  to  this  averment. 
The  Minisbw  of  Her  Britannic  M^ea^  says  to  the  American  Secretary  of  State  that 
he  "  does  not  deem  it  neccflsary  to  enter  into  any  reasoning  npon  these  thcts,  as  heoon- 
CMTes  them  to  be  breaches  of  that  nentrollty  which  the  United  States  profess  to  oh- 
aerTe,aii(lJirMi«oH(ra(wn(ioM«  o/ tk«pnMlamatioiiwMefc  tk«  Prmi^tnt  iwuedon  lk«93d(/ 
Istl  amtft."  The  United  States  submit  that  this  letter  is  a  complete  justification  w 
tbli  allegation  in  theii  case  which  la  contested  by  Her  H^esty's  Oovenment. 

Again,  on  page  29  of  the  Brttisb  Counter  Cose,  referring  to  the  oommiasion  appointed 
under  the  sev en th  article  of  "Ja;'s  Treaty,"  to  ascertidn  the  amonnt  to  be  paid  toQreat 
Britain  by  the  United  States,  it  is  said : 

"  Three  leading  decisions  pronounced  by  them  will  be  found  in  the  Appendix  to  this 
Counter  Case.     By  these  decisions  it  was  rnled ; 

"I.  That  according  to  thetrueoonstruotionof  Article  Vll  of  the  Treaty,  coupled  vilh 
Xr.  Jtffer»on'»  letltr,  no  claim  could  be  made  on  accoont  of  a  capture  made  before  the 
5th  of  June,  1793. 

"  Hence,  oompensation  was  refused  la  the  case  of  a  British  vessel  which  had  been 
captured  on  tbei^th  of  May,  by  the  Sans-Culottea,  a  privateer  fitted  oat  iu  Charleston, 
ttaii  bad  been  opeoly  brought  by  ber  captors  into  the  port  of  Philadeiphio. 

"  2.  That  no  compensation  woald  be  made  by  vesselH  illegally  fitbed  out  within  the 
jurisdiction  of  the  United  States,  unless  the  prizes  had  been  suboeqaently  broagbt  into 
ID  American  port.  The  owners,  therefore,  of  a  vessel  which  the  captors  had  destroyed 
at  sea  were  entitled  to  no  compeusation. 

"3.  That  where  the  prize  has  been  brought  in,  no  oompensation  could  be  claimed,  if 
the  claimant  hod  nut  taken  proceedings  in  a  District  Court  of  Admiralty,  and  proved 
his  cose  there  by  sufficient  testimony,  or  if  there  had  been  any  nsKligeace  or  any  delay 
in  instituting  or  carrying  on  such  prooeedings,  oi  in  enforcing  the  judgment  if  ob- 

"And  it  is  said,  on  piwe  31,  referring  to  what  had  been  said  by  the  United  States  in 
this  case  concerning  this  precedent :  '  Her  Ma^jesty's  Government  deems  itself  entitled 
to  ash  whether  these  are  correct  Tepresentations  of  the  facts  stated  in  ^e  foregoing 

The  first  point  referred  t4>  in  the  Counter  Case  of  Her  Majesty's  Ooverameut  is,  it 
will  be  perceived,  an  adjudication  by  the  tribnaal  as  to  the  extent  of  its  Jurisdictiou, 
i.  e.,  that  it  did  not  extend  to  coses  arising  before  the  5th  day  of  June,  1793.  The 
United  States  did  not  suppose  that  this  point  wonld  be  qaeationed  1)y  Her  M^eaty's 
Ciorernment.  They  are  at  a  loss  to  understand  exactly  what  is  intended  by  Her 
Majesty's  Oovemmeat  in  its  remarks  in  respect  to  this  point.  The  United  States,  in 
their  Coae,  (on  page  lS9,)say  tbatMr.  Hammond  was  informed  on  the  5th  of  June,  1793, 
that  "a*  to  mloi-ing  the  priita  it  oonld  not  be  done;"  and  oa  page  130,  it  is  said  that  the 
United  States  Ooverament  also  determioed  at  that  time  as  to  the  fitting  out  of  priva- 
teers, that  "  it  was  its  duty  to  repress  them  in  future,"  and  "  to  restore  prizes  that  might 
he  captured,"  &,c.,  "  or  if  aaable  to  restore  them,  to  make  compensation  for  them." 

The  TeoBons  for  thiti  distinction  drawn  between  acte  committed  before,  aad  those 
committed  after,  June  5, 179:1,  were  fully  and  fairly  stated  by  Lord  Tenterdea  in  hia 
memorandum  ffliich  is  to  l>e  found  in  the  third  volume  of  the  British  Appendix,  and 

the  United  States  had  snppoeed  that  no  historical  fact  was  better  settled  than  that  the 

British  Government  at  that  time  and  ever  siaoo  bod  acquiesced  in  the  propriety  and 

thejostice  of  the  distinction  drawn  b^  Geaoral  Wnsliingtan, 
When  the  United  States  made  their  statement  now  challenged,  although  they  took 

the  nrecaution  to  indicate  that  it  referred  to  captures  niaile  after  June  5,  1793,  they 

mijEht  have  assamed  that  it  wonld  have  been  so  construed  without  that  precaution. 
The  second  proposition,  on  the  twenty-uintb  page  of  the  British  Counter  Case,  is  to 

he  taken  in  connection  with  the  other  controlling  anil  UmitingTemarkain  the  statement 

of  the  commissioaer  who  rciulcred  the  decision. 
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There  naa  in  the  Cam  do  allegation  of  permigsiaii  ot  nevlect  by  the  OaTeranieat  of 
the  United  States  as  to  the  armiug  of  tb6  FreDcb  crnieer.    The  commiHioDBr  (ud : 

"  The  CoDDBel  for  the  claimaot  Reemed  to  snppose  that  the  obli^tion  to  eompeiuate 
Mcoe  from  the  oircuniBtanoe  of  the  priTateer  baving  been  origiDAUy  aimed  in  the 
United  States.  Bat  as  theie  is  not  the  smalleflt  evideDee  to  inaaoe  a  belief  that  Id 
tbis  or  in  any  olhec  ease  the  GorernmeDt  rermitted,  or  ia  any  degree  oonaiTed  at,  Buch 
anning,  or  failed  to  use  all  the  means  in  tneir  power  to  prevent  sacb  eqaipment,  there 
is  no  Kroand  to  sapport  a  charge  on  the  fact  that  the  armament  originat«d  in  their 

In  view  of  tbe  fact  that  this  very  material  qnalifieation  of  the  dootrinea  laid  down 
in  tbecaseof  the  Jamaica  is  excluded  flnim  tbe  BdUsh  Connter  Case,  the  United  States 
think  they  are  jaatiHed  in  repeating  as  to  the  statements  in  the  British  Connter  Cisa, 
the  qnestion  there  propounded  by  Her  Majesty's  Qovemment,  whether  these  are  cor- 
rect representations  of  the  facts. 

As  to  the  third  proposition,  on  the  twanty-ninthpaKc  of  the  British  Coanfair  Case,  the 
United  Stat«)j  re^r  to  the  opinion  in  the  case  of  the  Elizabeth,  (British  Appendix, 
volume  V,  pp.  319-328,)  apoa  which  it  is  said  to  be  foanded,  which  in  the  opmion  of 
the  United  States  li>rms  no  adegnate  or  just  foandation  for  the  assertion  that  it  was 
then  decided  that  no  oompeosation  could  be  claimed  "  if  there  had  been  any  tiegUgaicr 
or  any  delay  in  instituting  or  carryinK  on  proceedingH  in  a  district  court  of  admiruty," 
or  if  th*  otainuitf  "  hod  not  proved  his  case  there  by  sufBoient  testimony,"  or  if  there 
had  been  "delay  in  enforcing  a  jadRment  if  obtained."  The  Tribunal  will  also  jndge 
whether  this  is  a  cormct  representation  of  the  faota. 

in.— THE  UNITED  STATES  AND  POHTUGAL. 

On  pages  33  and  33  of  the  British  Counter  Case  will  be  found  an  extract  from  a 
letter  from  Mr.  da  Serra,  Portuguese  Minister  at  Washington,  to  the  Sec- 
polriSl""""'  r«t8ry  of  Stat«  of  the  United  States,  dated  November  23,1819;  and,  com- 
menting upon  this  extract,  it  ia  said  on  page  33  that — 

"  In  the  Case  of  the  United  States,  the  Minister  who  writes  thns  earnestly  and  vehe- 
mently is  represented  sa  attaching  little  or  no  importance  to  the  matter.  Tbe  reason 
given  Is  that  htt  baa  chosen  the  moment  to  make  a  visit  to  Brazil.  But  in  the  seuteness 
which  precede  and  follow,  and  of  which  no  notice  is  taken  in  the  Case  of  the  United 
States,  ne  has  explained  why  he  cboee  to  leave  his  post  at  that  particular  time,  namely, 
that  until,  by  amendment  of  the  law  or  otherwise,  the  proper  means  should  be  found 
ibr  putting  an  eud  to  this  'monstrous  conspiracy,'  he  found  by  exiierienc«  that  eom- 
plaints  were  useless,  and  sholuld  refhun  from  oontinuingto  present  tnem  without  posi- 
tive order." 

Tbe  statement  in  tbe  Case  of  the  United  States  which  is  thus  commented  upon  was 
the  following: 

"On  the  £ld  of  November,  ISId,  the  Minister  again  complained.  He  saya:  'One 
City  alone  on  tiiia  coast  bns  armed  twenty-six  shi^  which  prey  upon  our  vitals,  and  a 
week  ago,  three  armed  ships  of  this  nature  were  in  that  port  waiting  for  a  favorable 
occasion  of  sailing  for  a  croise.'  But  he  furnishes  no  facts,  and  he  gives  neither  proof 
nor  fact  indicating  tbe  city  or  the  district  which  he  auspt^cted,  and  nothing  to  i^onl 
the  Government  any  light  for  inquiry  or  investigation.  On  the  contrary,  be  laya  :  '  I 
xlHillnol  tire  tfou  tpitli  the  namwom  iiwtaaoe*  of  tkeM  faci»  ;  '  and  he  odds,  as  if  attaching 
little  or  no  real  importance  to  the  matter,  '  relying  confidtintly*  on  the  successful  efforts 
of  this  Uovemment,  I  choose  this  moment  to  pay  a  visit  to  Brazil."  (American  Cose, 
p.  143.) 

The  first  fact  that  will  strike  tbe  Tribunal  is  that  in  this  statement  assailing  tbe 
fairness  of  tbe  analysis  of  this  letter  which  is  given  by  the  United  Htates,  the  extract 
at  the  close  of  the  United  States  analysis  is  not  to  be  found,  In  fact,  the  British  Conn- 
ter  Case  omita  the  following  paragraphs  of  Mr.  da  Serra's  letter,  which,  in  the  judg- 
ment of  tbe  United  States,  are  the  paragraphs  the  most  essential  in  this  controversy: 

"The  Executive,  having  honorably  exerted  the  powers  with  which  your  Constitution 
inveetehim,  and  the  evil ^e  wished  to  stop  being  found  too  refractory,  it  would  bemere 
and  fruit  Iras  importunity  if  I  continncd  with  inoividnol  complaints  except  by  positive 
orders.  This  Government  is  tbe  only  proper  judge  of  what  constitntlonal  depositions 
or  arroi^ements  may  be  established  for  tbe  enforcement  of  the  laws,  and  he  alone  baa 
the  means  of  obtaining  them,  which  are  constitutionally  shut  to  any  foreign  minister. 
I  trust  in  the  wisdom  and  juaticeof  this  Goverutuent  that  he  will  find  the  proper  means 
of  putting  an  end  to  tbia  monstrons  intidel  conspiracy,  so  heterogeueona  to  tbe  very 
nature  ofthe  United  States. 

"  Before  such  convenient  meona  are  established,  the  efforts  of  a  PortDguese  Minister 
on  this  auhject  (the   only  one  of  importance  at  preeent  between  tbe  two  nations)  ar 


.-'  little  proSt  to  tjie  interests  of  his  Sovereign.  Relying  confidently  on  the  sncceesfnl 
efforts  ofthe  Government  to  bring  forth  sncb  a  desirable  order  of  things,  I  chuoM  this 
moment  to  pay  a  visit  to  Brazil,  where  I  am  authorized  by  His  Majesty  to  go.    Uyage 
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and  my  private  affairs  do  not  allo^  mach  delay  in  makiiif;  ase  of  this  penniMioa,  and 
I  iatend  to  profit  by  the  first  propw  occasion  that  may  offer."  (British  Appendix, 
TotDDie  iii,  page  155.) 

The  United  States  submit  to  the  Arbitrators  that  the  letter  of  Mr.  da  Serra,  when 
completed  by  addios  the  passage  omitted  in  the  British  Counter  Case,  justifies  the 
blatement  made  in  theit  Case. 

I.  It  refers  to  representation  made  "  during  mnre  than  two  years  "  previonsly.  This 
reference  to  what  had  already  bciin  noticed  in  the  auBlysis  in  the  Americiin  Case  it  was 
not  Deceasary  to  repeat. 

'i.  It  makes  an  averment  as  to  twenty-six  ships  armed  in  one  city,  and  as  to  threo 
armed  ships  which  wer«  said  to  be  in  that  port  the  previooB  week.  This  averment  is 
gircD  in  the  American  Case  in  Mr.  da  Sorra's  own  langnage. 

3.  It  says  that  Mr.  da  Serra  will  not  tire  Mr.  Adams  with  the  nnmerons  instances  of 
the  facts,  bnt  he  gives  a  reason  for  this  which  is  omitted  in  the  British  Cuant«r  Case, 
namely,  that  whila  he  is  sick  of  receiving  commnnications  of  Portugneae  property 
stolen,  he  recognizes  ihat  the  Qovemment  of  the  United  States  has  been  sincere  in  its 
desire  to  suppress  what  he  oomplained  of,  and  has  exerted  itself  as  much  as  it  conld  to 
that  end. 

4.  The  United  States  cannot  be  said  to  have  represented  Mr.  da  Serra  as  sttachinK 
little  or  no  importaoce  to  the  Diatt«r.  "  What  they  actually  said  was,"  he  adds,  oi  \f 
attaching  little  or  no  importance  to  the  matter,  "  relying  confldently  on  the  sacceMfnl 
etFortaot  this  Oovemment,  I  choose  this  moment  to  pay  a  visit  to  Brazil,"  and  they  sub- 
mit that  b«oertaiiily  did  not  do  what  it  said  in  the  British  Case  that  hediddo,  "Explain 
why  he  chose  t«  leave  his  post  at  that  particular  tima,namely,that  antil,  by  theameud- 
ment  of  the  law  or  ortherwise,  the  proper  means  should  be  rnund  for  putting  au  end  to 
this '  raonstTons  conspirocey,'  he  found  by  experience  that  complaints  were  useless, 
and  tbonld  refrain  from  coatinuiog  to  present  them  without  positive  orders." 

IV.— NASSAU  IN  DECEMBER,  1851,  ASD  JANUARY,  1962. 

On  paite  GS  of  the  British  Counter  Case,  it  is  said  : 

"It  m^,  however,  be  convenient,  since  the  Qoverament  of  the  United  States  has 
charged  Earl  Russell  with  having  neglected  to  make  inquiry  and  con- 
tented himself  with  announcing  'aconditionofaffalrsat  Nassau'  which  nuhd. 
Ks*  ■  imaginary,'  to  state  what  was  actually  done  by  Earl  Russell  npon 
the  receipt  of  Mr.  Adams's  representation,  what  had   been  previously  done,  and  what 
were  the  facta  existing  at  the  time." 

The  allegation  that  "  the  United  States  have  charged  Earl  Bnssell  with  having  neg- 
lected to  make  inquiry,  and  contented  himself  with  announoing  a  condition  of  afKurs 
St  Nossaa  which  was  imaginary,"  is  itself  an  imagination.  The  United  8tat«s  did  not 
deny  that  Earl  Russell  mode  an  inquiry.  They  said  that  hod  Earl  Russell  teriouily  in- 
qailed  into  the  complaints  of  Mr.  Adams,  a  state  of  facta  would  have  been  disclosed 
entirely  at  variance  with  the  report  which  Earl  Russell,  on  the  6th  day  of  Jannary, 
1962,  sent  to  Mr.  Adams  as  a  correct  statement  of  what  was  taking  place  at  Nassau, 
and  that  that  statement  was  imaginary.  The  facta  which  are  shown  prove  tbia.  Mr. 
Adams,  on  the  8th  day  of  October,  1861,  transmitted  to  Earl  Russoll  a  letter  showing 
that "  a  <]uanttty  of  arms  andpuwdor,"  for  the  use  of  the  insurgents,  was  "  to  be  shipped 
toNassan,"  consigned  to  Heury  Adder! ey.  Earl  Ruasell  answered  cbi a  complaint  en 
the  8th  da;  of  January,  1863,  by  aaying  that  the  Lieutenant  Governor  of  the  Bahamas 
had  received  a  letter  from  Mr.  Adilerley  ilenyiug  the  allegations  brunglit  against  him, 
and  that  the  receiver- general  at  Nassau  said  that  nu  warlike  stores  had  been  received 
at  that  port.  The  United  States  proved  in  their  Cose  that  on  the  8th  day  of  January, 
warlike  stores  had  arrived  in  Nassau,  and  had  been  transshipped.  Her  M^esly's  Gov- 
ernment, in  its  Counter  Cose,  has  since  proved  the  same  thing  more  in  detail.  On  the 
13th  December,  Lieutenant  Governor  Nesbitt  knew  of  the  consignment.  (British  Ap- 
pendix, vol.  V,  p.  27,  No.  8.)  On  the  28th  December,  he  knew  of  the  transshipment. 
(Same,  No.  9.)  It  is  clear,  therefore,  that  the  averment  of  the  United  States  that  the 
"condition  of  affairs  at  Nassau,"  as  announced  by  Earl  Russell  on  the  8tb  of  Jannary, 
<ras"  Imaginary"  is  correct.  Whether  the  inquiries  of  Earl  Russell  were  "seriously" 
pnisecnted,  the  United  States  leave  to  the  Arbitrators  to  decide,  on  a  ooroparison  of 
(Ut(».  The  complaint  by  Mr.  Adams  was  made  on  the  Ist  of  October,  1861.  (United 
Stales  Evidence,  vol.  i,  p.  520.)  The  inslruotions  to  the  Lieutenant  Govomoi  to  make 
the  investigation  were  dated  the  15th  October.     (British  Appendix,  vol.  v,  p.  26.) 

The  inquiry  of  Adderley  was  made  on  the  16th  November,  and  the  answer  commnni- 
c«t«l  to  London  on  the  20th  November.  On  the>9th  day  of  December  the  Gladiator 
arrived,  with  palpable  proof  that  the  answer  of  the  20th  November  hod  misinformed 
Her  M^jeaty'a  Qovemment.  Between  that  day  and  the  8th  Jannary,  the  date  of  Earl 
KuBsell's  note  to  Mr,  Adame,  there  was  plenty  of  time  to  havegivenllerM^esty's  Gov- 
ernment correct  information,  which  waa  not  "imaginary."  That  was  either  not  done, 
or  if  done  it  was  never  communicated  to  the  Government  of  the  United  States. 


230  ABOUMBNT   OF  THE  UNITED  STATES. 

On  page  6S  it  ia  said ; 

'■  It  minht  hkvebMn  rsMonably  BiipptMiMi,  tharefore,  tliat  tha  coane  pnraoBd  by  the  aa- 
tboiitiMat  Naasan  in  tbe  oau  of  ths  Vlambean  uid  her  coal  ahipg,  would  hsTe  merited 
the  approral  ttf  tbe  OoTemment  of  the  United  SUtea  Instead  of  beini;  denonnoed  as  m, 
Tiolation  of  nentnility.  '  *  What,  then,  ii  the  ^erance  of  the  United  States  T  It 
isUiat  the  United  Statea  oroiseis  were  precladed  from  nsiog  the  Bahamaa  for  bellls«T- 
•Qt  operations." 

The  United  8tat«fl  cannot  permit  tbemselres  to  characterize  this  statement  as 
It  deserves.  They  do  not  complain  that  they  were  "  precladed  &am  nsing  the  B»ba- 
mas  for  belligerent  operations,"  bat  they  do  complain,  and  they  assert  that  they  have 
proved,  that  the  insnrgente  vere  encoocaged  to  use  all  the  British  ports  for  anch 
operations. 
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NOTE  B.-EXTRACTS  FROM  VARIOUS  DEBATES  IN  THE  PARLIA- 
MENT OF  GREAT  BRITAIN  REFERRED  TO  IN  THE  FOREGOING 
ARGUMENT.  

I.— THE  FOBEIGS-ENLKTMENT  ACT  OF  JULY  3, 1819. 

Del>at«s  in  FarliBment  on  the  passage  thereof. 

In  tbe  HoTue  of  Commons,  ISth  Ma;,  Sd,  lOih,  11th,  and  31st  June,  1819.  (See  Han- 
card's  ParliameDUry  Debates,  flrat  series,  vol.  xl,  pp.  362-374,  pp.  867- 

W9,  pp.  1084-1117,  pp.  iiia-iia";,  pp.  lasa-isss.)  «.«  aJ;'^  jJS,"' 

In  the  HoQSe  of  tords,  SSth  Jnne,  1819.    {See  ibid.,  pp.  1317-1416.)        '""■ 

On  Hay  13,  1819,  the  Attorney  General  moved  for  leave  to  brias  ia  a  bill  to  pievtmt 
enliitmanta  and  equipments  of  vessels  for  foreign  service.     He  said  : 

"  He  wished  merely  to  give  this  country  tbe  rij^ht  which  every  legitimatA  oouutry 
should  have,  to  prevent  its  sulrjectfl  from  breaking  the  neutrality  existiDK  toward  ac- 
knowledged states,  and  tho«e  assuming  tbe  power  of  any  states.  It  was  in  the  power 
of  tmy  etat«  to  prevent  its  subjects  from  breaking  the  neutrality  professed  by  the  Gov- 
eroment,  and  thev  were  not  to  Jadge  whether  theit  so  enlisting  would  be  a.  breoob  of 
Dentr&ltty  or  not."    (Pp.  362,  263.) 

He  said  farther : 

"  The  second  provision  of  this  bill  was  rendered  aeceasary  by  the  con  si  deration,  that 
assistance  might  be  tendered  to  foreign  states  tbrongh  the  means  of  the  subjects  of 
tliis  country,  not  only  by  their  enlisting  in  warfkre,  but  also  by  their  fitting  out  ships 
for  the  purpose  of  war.  It  was  extremely  important  for  the  preservation  of  neutrality, 
Ihst  the  antijects  of  this  country  shoaid  be  prevented  from  fitting  out  any  equipments, 
"*  inly  in  the  ports  of  Great  Britain  and  Ireland,  bat  also  in  the  other  ports  of  the 


British  dominions,  to  be  employed  in  foreign  service.  The  principle  in  this  cs..  _ 
the  same  as  in  tbe  other,  becaaae  by  fitting  out  armed  vessels,  or  by  supplying  the  ves- 
sels of  other  countries  with  warlike  stores,  as  effectual  assistance  might  be  rendered 
to  a  foreign  power  as  by  enlisting  in  their  service."  (P.  364.) 
Sir  James  Mackintosh,  opposing  the  bringing  in  of  the  Dill,  s^d: 
"It  wae  impossible  to  deny  that  the  sovereign  power  of  every  state  ooald  interfere 
to  prevent  its  subjects  from  engaging  in  the  wars  of  other  states,  by  which  its  own 
peace  might  be  endangered,  or  its  own  interests  affected.  His  Majesty  could  commAud 
hit  own  subjects  lo  abst-ain  from  acts  by  which  the  relations  of  the  state  with  other 
•Utes  might  be  disturbed,  and  coald  compel  the  observation  of  peace  with  them." 
(P.366.)  »  ■  »"  *™- 

Lord  Castlareogb,  favoring  the  bringins  in  of  the  Bill,  said : 
"  It  now  became  us  to  adopt  a  measure  by  which  we  might  enforce  tbe  ci 
igainst  those  whose  conduct  would  involve  us  in  a  war,  and  to  show  that  n 
aiDQiving,  as  we  were  supposed,  with  one  of  the  parties."    (P.  3f)9.] 
Leave  was  given  to  bring  in  the  Bill.    {P.  374.) 

On  Jane  3,  1819,  tbe  Attumey  moved  the  second  reading  of  this  Bill,  and  i^d : 
"  Snch  an  enactment  was  required  by  every  principle  of  Justice ;  for  when  the  state 
■ajs,  'We  will  have  nothing  to  do  with  the  war  waged  between  two  separate  powers,' 
and  the  anbiects  in  opposition  to  it  say,  '  We  will,  however,  interfere  in  it,'  surely  the 
hoDM  would  see  the  necessity  of  enacting  some  penal  statutes  to  prevent  them  from 
doing  so;  unless,  indeed,  it  was  to  be  contended  that  the  state  and  tbe  sabjeets  who 
composed  that  state  might  take  distinct  and  opposite  sides  in  the  quarrel.  He  should 
now  ollnde  to  the  petitions  which  had  that  evening  been  presented  to  the  house 
sgsinst  the  bill;  and  here  he  could  not  but  observe  that  they  had  either  totally  mis- 
understood or  else  totally  misrepresented  its  intended  object.  They  had  stated  that  it 
irss  calculated  to  check  tbe  commercial  transactions  and  to  injure  tbe  commercial  in- 
terests of  the  country.  If  by  tbe  words  '  commercial  interest*  and  commercial  trans- 
sctioDS'  were  meant  'warlike  adventures,'  be  allowed  that  it  would  ;  but  if  it  were  in- 
tended to  argue  that  it  would  diminish  a  fiiir  and  legal  aad  paciQc  commerce,  he  must 
enter  bis  protest  against  any  such  doctrines.  Now,  be  maintained,  that  as  war  was 
■etnally  carried  on  ^^iust  Spain  by  what  the  petitioners  called  commerciol  transac- 
tions, it  was  the  dnty  of  tbe  bouse  to  check  and  ininre  them  as  speedily  as  possible." 
(P,875.)  -v  i™«  J       f™- 

Mr.  I>enman,  opposing  the  bill,  said : 
"Hew  ..... 
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Od  Jnue  10, 1819,  the  Attorney  Oeneral  moved  the  order  of  the  da;  6>r  goiog  into 
committee  on  this  bill. 

Sir  Jamee  MacklntoBh,  opposing  the  bill,  said  ; 

"  The  right  honorable  gentleman  bad  observed  that  Bucb  a  measure  as  tbe  prfoent 
had  been  introduced  by  the  OovemmeDt  of  the  United  States  and  acceded  to  by  Con- 
greaa.  The  United  States,  said  the  right  honorable  gentleman,  conolnded  a  treaty  with 
Spain,  and  Cougrees  passed  an  act  to  carry  that  treaty  into  elTect.  And  why  did  they 
do  so  I  Because,  though  the  common  law  in  England  was  sufficient  for  the  reqniiM 
pDrpose,  in  America  it  was  not.  The  power  of  making  war  and  peace  was  Dot  vested 
in  toe  Prosidaut  of  America  as  it  was  in  the  King  of  Euglan  J.  In  AcuericH,  therefore, 
A  logialative  act  was  necessary.  But  as  His  Majesty's  proclamation  of  1817  won  etill  IQ 
Airce,  how  could  any  legislative  measure  be  necessary  in  this  country  T"     (P.  1094.) 

Mr,  Canning,  supporting  the  bill,  said : 

"ThehouBu  had  to  dutcrmiae,  first,  if  the  existing  laws  of  the  country  would  enable 
her  to  maintain  her  neutrality  ;  secondly,  if  the  repeal  of  those  laws  would  leave  the 
power  of  maintaining  that  neutrality  ;  aud  thirdly.  If  both  the  former  q  uestioDS  were 
negatived,  whether  the  proposed  measure  was  one  which  it  was  fit  to  adopt."  (P.  IIM.) 

He  said  further: 

"  Was  there,  he  wonld  ask,  anything  Incompatible  with  the  spirit  of  liberty  in  en- 
abling a  government  to  lay  such  a  restraint  on  the  action  of  its  own  sabjecta  OB  might 
insnre  the  observance  of  perfect  neutrality  toward  two  belligerents  T  If  there  was,  how 
happened  it  that  tbe  honorable  and  learned  gentleman  approved  so  cordially  of  the 
proclamation  of  1U17 1  In  that  proclamation,  which  was  the  only  public  act  of  the 
Britieb  government  oa  the  snlrject,  a  spirit  of  strict  impartiality  had  been  exhibited. 
Cod tem plating  the  character  of  that  proclamation,  what  right  hod  any  mau  to  infer 
that  the  feelings  and  optnloni  of  govsrumeut  hod  undergone  a  change  on  the  subject  f ' 
(P.  1104.) 

He  said  farther: 

"  It  iorely  conid  not  be  forgotten  that  in  1794  this  country  complained  of  various 
breaches  of  nentrolity  (thongh  mnch  inferior  in  degree  to  those  now  under  considers- 
tioa)  committed  on  the  port  of  subjects  of  the  United  States  of  America.  What  was 
the  conduct  of  that  nation  in  consequence  T  Did  it  resent  the  complaint  as  sa  infringe- 
ment of  its  independence  1  Did  it  refuse  to  take  such  steps  as  would  insure  the  imme- 
diate otiaervttnce  of  neutrality  I  Neither.  In  1795,  immediately  after  the  applicatiou 
from  the  British  government,  the  legislature  of  the  United  States  passed  an  act  pro- 
hibiting, nnder  heavy  penalties,  tbe  engagement  of  American  citiiens  in  the  armies  of 
any  belligerent  power.  Was  that  tbe  only  instance  of  the  kind  f  It  was  but  lost  year 
that  the  United  States  passed  an  act,  by  which  the  act  of  I7D5  was  confirmed  in  every 
respect,  again  prohibiting  theengagemput  of  their  oiti:  '  ' 
power;  and  pointing  distinctly  to  the  service  of  Spain,  o 
(P.  1105.) 

He  said  further : 

"  If  a  foreigner  should  chance  to  come  into  any  of  our  ports  and  see  all  this  mighty 
armunent  equipping  for  foreign  service,  he  would  naturally  ask,  '  With  what  nation 
ore  you  at  war  r    lie  answer  would  bo,  'With  none.' 

'"For  what  purpose,  then,'  be  would  say,  'are  these  troops  levied,  aud  by  whom  !' 
The  reply  of  course  must  be, '  They  are  not  levied  by  government ;  nor  is  it  known  for 
what  service  they  are  intended ;  but,  be  the  service  wtiat  it  may,  government  cannot 
interfere.'  Would  not  all  that  give  such  a  foreigner  a  high  idea  of  the  excellence  of 
the  English  constitution  I  Would  it  not  suggest  to  h  im  that  for  all  the  ordinary  par- 
posea  of  a  state  there  was  no  governmeut  in  England  t  Uid  the  honorable  aud  learoed 
gentleman  uot  think  that  the  allowing  of  amiBrnRuts  to  lie  fitted  out  iu  this  country 

inst  a  foreign  power  was  a  Just  cause  of  warE"    (P.  1106.) 

e  said  further: 

"  It  was  the  doctrine  laid  down  by  the  English  goverumeut  itself  that  was  now  nn 
its  trial.  This  country  was  now  called  npon  to  say  whether  it  wonld  act  on  its  own  as- 
serted principles.  Those  acts,  which  tbe  bill  under  the  cousideration  of  Porliauieot 
tended  to  repress,  were  acts  which  in  tbe  document  put  forth  by  EuKland  ftMty  years 
ago  were  termed  a  'manifest  breach  of  the  Law  of  nations.'"    (P.  1107.) 

On  June  II,  1819,  Lord  Castlereaefa,  in  answer  to  an  inquiry  made  in  the  debate  on 
the  bill,  said  :  "That  His  M^esty^  government  had  issued  a  prohibition  against  the 
exportation  of  arms  or  warlike  stores  to  Cuba,  or  any  of  our  West  India  islands,  for 
the  parpuse  of  being  sent  to  the  service  eitber  of  the  provinces  in  insurrection,  or  of 
those  continoing  within  the  allegianoe  of  Spain.  They  had  taken  precautions  to  goord 
against  our  own  Islands  being  made  the  means  of  thwarting  the  views  of  the  parent 
state."    (P.  1124.) 


"^5?; 


On  June  SI,  1819,  the  order  of  the  day  being  for  the  tbirdreadiagof  the  Foreign  Eu- 
'Tuent  bill.  Sir  W.  Scott,  supporting  the  hill,  said  : 
It  was  quite  unnecessary  for  hlin  to  argue  that  it  was  j  list  and  proper  to  preserve  s 


listment  bill.  Sir  W.  Scott,  supporting  the 

"  Tt  was  quite  unnecessary  for  hlin  to  arj, ..  . „ ^__^ ^. 

t  neutrality  between  a  country  and  its  colonies,  when  that  country  was  bonnd 
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u  m  tbe  ti«s  of  amitf ,  b;  existinit  treatiei.  Wben  lie  uid  a  strict  noutralit;,  he  meaat 
■  ncatnlit;  wbicta  ounaiatediD  acompleteabetiaencc,  not  only  from  absolute  warfitre, 
bntfrom  the  giving  of  any  kind  of  assietanc«  to  eitber  ona  side  or  the  othe[."     (P. 

tm.) 

He  aaid  fartlier : 

"TheM  coald  be  no  Bolecism  more  injariooH  in  itaelf,  oi  more  mwchievone  la  its  cod- 
rninencea,  thaa  to  argue  tbat  the  Bubjects  of  a  state  had  a  right  to  act  amicably  or 
hoetilely  with  reference  to  other  coaatrius,  without  any  interposition  of  the  State  it- 
Klf.  It  was  hardly  necessary  for  him  to  press  these  considerations,  Iwcanse  all  tbe 
vgnments  that  he  bod  heard  on  the  subject  had  fully  admitted  tbat  it  was  the  right 
of  States,  and  of  Stales  ouly,  to  deteroiiue  whether  they  would  coatiune  nentrol  or 
iMnme  a  belligerent  attitude — that  they  bud  tbe  jtower  of  preventing  their  subjects 
from  becoming  belligerent,  if  they  pleased  to  exert  it.  In  the  nest  pl^,  it  wad  folly 
admitted  that  the  government  of  this  conntry  poBsesaed  tbat  right,  which  was  eseeU' 
ilal  to  its  safety  and  sovereignty."    (P.  12:13  ) 

Mr.  Bobert  Grant,  supporting  the  Bill,  said : 

"  Why,  Sir,  what  sort  of  neutrality  is  this,  which,  while  it  operates  only  as  a  more 
'•ubtle  sword  of  annoyance  against  the  passive  party,  throws  an  impenetrable  uffiB 
orerthe  assailant  f    A  neutrality  which  completely  protects  the  aggi-esslona  of  the 

Kwer  who  bos  stipulated  to  observe  it,  while  it  leaves  the  power  to  whom  the  stipn- 
ionbas  been  given,  only  tenfold  more  exposed  and  defenseless.  Let  thematteroext 
be  tried  on  a  somewhat  broader  ground.  Every  government,  iu  its  foreign  lelatione, 
was  the  representative  of  the  nation  to  which  it  belonged,  and  it  was  of  the  highest 
importance  to  the  peace  of  nations  that  government  should  be  so  considered.  Nations 
uuiouDced  their  intentions  to  each  other  through  the  medium  of  their  rulera.  Henoe 
eveiy  state  knew  where  to  look  to  expressions  of  the  will  of  foreign  nations,  where  to 
leam  whether  war  or  peace  was  intended,  where  to  demand  redress  for  ii^uries,  and 
nbere  to  Tlsit  injnries  unredressed.  But  all  this  system  was  inverted  and  thrown  into 
lODfusion,  If  the  government  might  act  in  one  way  and  the  nation  in  another.  All 
this  system  was  at  an  end  if,  white  we  were  professedly  at  peace  with  Spain,  she  was 
M  ba  attacked  by  a  large  army  of  military  adventurers  from  our  own  shores,  a  sort  of 
titra-naUotial  body — utterly  irresponsible,  utterly  invulnerable,  except  in  tbeil  own 
pcisona — for  whose  acts  no  redress  could  be  demanded  of  the  British  govemmeDt — 
wfao  might  bum,  pillage,  and  destroy,  then  find  a  safe  asylum  in  their  own  country 
•od  leave  ns  to  say,  '  We  have  performed  our  engagements — we  have  honorably  maio- 
tained  out  nentral  character.'!'  (P.  VH3.) 
He  said  forther : 

"  It  was,  besides,  to  be  remembered,  that  an  exact  precedent  fbr  the  present  meaa- 
nre  was  supplied  by  the  act  to  which  the  honorable  gentleman  opposite  (Mr.  Scarlett) 
hadrefetred:  the  act  for  pre veu tins  the  exportation  of  arms  and  ammunition  without 
the  royal  license.  There,  as  here,  the  Crown  possessed  a  prurogative  by  the  comnion 
lav.  and  there,  as  here,  you  added  facilities  for  the  exercise  of  that  prerogative  by 
JtstQte."  (P.  12M.) 
When  the  House  divided,  there  appeared,  ayes,  190;  noea,  139. 

On  jaoe  28, 1819,  upon  his  motion  to  commit  the  bill,  Eail  Batbnrst,  supporting  tbe 
bill.soid : 

pTvinc  bellicerentB  with  warlike  stores,  and  eflnipniaa  vesL 

e  had  heard  u 

e  from  vessels  roaming 

a  the  seas,  nniler  unknown  and  unacknowledged  flags,  bad  been  too  generally  felt 

"I  loppose  tbat  British  merchants  would  be  much  diasatisfied  with  tbe  regulations 

proridedby  this  part  of  the  bill."     (P.  1380.) 

He  said  ^rther: 

''  Looking,  tben,  to  tbe  principles  and  K''onuds  of  general  policy,  be  would  say :  that 
he  ibould  scarcely  look  for  auy  other  detinitiun  of  a  state  incapable  of  maintaining  the 
rcUtions  of  peace  and  amity  with  other  powers  than  this,  tbat  its  subjects  made  war 
i>  pleasure  upon  states  with  whom  their  governrneat  was  at  peace,  and  withuut  any 
iotemiptiou  R-om  (hut  goverunient  to  thnir  pnrsuita.  And  yet  such  had  been  for  some 
iinw  the  actual  situation  of  this  country."  (P.  1360.) 
Hf  sMd  further; 

~What  would  the  British  merchnnts,  who  petitioned  against  this  bill,  say  If  they 
«lr  expeditioDB  sailing  from  French  ports  to  attach  the  sources  of  our  commerce  in 
"^  quarter  of  the  world  t  He  was  afraid  we  should  not  be  much  beneflted  by  its 
^ag  left  to  the  optiou  of  French  officera  to  engage  on  cither  side,  according  to  their 
mriiTidnalopiniona."  (P.  13811.) 
Lord  Holland,  opposing  the  hill,  said  : 

"As  an  argument  in  favor  of  tbe  present  bill,  tbu  noble  lord  bos  said,  that  if  it  was 
"otpaasMi  we  could  not  preserve  our  neutrality.  Now,  he  (Lord  Holland)  would,  an 
ilic  (ontrary,  maintain,  that  tbe  esistiog  laws  were  sufllcient  for  that  purpose.    He 
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would  even  ron  tb«  bazftrd  of  stAndlag  np  for  the  pren>gatlT«  is  tbu  oaM  against  the 
noble  lord."    (P.  1391.) 

He  said  farther : 

"A  sovereign  might  be  cnllad  upon  by  one  belligereot  party,  with  whom  he  was  in 
alliaDce,  to  prereat  his  subjects  from  enteriog  into  the  service  of  its  enemy,  so  as  to  be 
employed  aKaioel  it.  The  sovereign  might  issue  his  proclamatioD  prohlbitiog  his 
subjects  ftvm  enlisting;  and  if  they  did  so  after  that  proclamation,  they  wonld  be 
guiKy  of  a  high  misdemeanor  and  miftht  be  punished  acoordinKlf-  Bnt  this  was  all 
that  a  belliKereat  stale  could  ask.  It  could  not  demand  from  the  Bovereign  a  change 
in  the  mnumipal  laws  of  his  dominions,  or  a  modification  of  them,  to  suit  its  oonven- 
lanoe.  The  noble  eail  had  said ;  '  Look  to  the  United  States,  and  see  what  they  have 
done ;'  bnt  he  had  not  adverted  to  the  difference  between  the  power  of  the  exeoative 
in  this  country  and  the  American  Union.  The  President  of  the  United  States  had  not 
the  power,  like  the  sovereign  of  EnEland,  of  making  peace  and  war  ;  and,  (herefbre, 
as  the  executive  had  not  the  right  of  enforoing  peace,  a  foreign  state  had  the  rijrht  of 
demanding  a  taw  from  the  legislature  to  prevent  war.  The  example  of  the  United 
States  was,  therefore,  no  preoHdent  for  us,  where  the  prerogative  already  p  *  " 

right  which  a  particulai-  law  was  there  requisite  to  c4>Dfer.''     (P.  1391.) 

The  hill  on  this  day  went  through  the  committee. 


«><i=L  Debatein  the  Honse  of  Commons,  OD  the  I6th  day  of  April,  IfSS.  (See 

Hnusard's  Parliamentary  Debates,  second  series,  vul.  viii,  pp.  1019-10^9.) 

Hr,  Canning,  opposiag  the  motion,  said; 

"  Sir,  the  act  is  divid^  into  two  plain  and  distiuct  parts;  the  one  prohibiting  Brit- 
ish Bnbjects  from  euteriug  into  the  militarv  service  of  belligerent  states;  the  other  fbr- 
hidding  the  fitting  out  of  privateers  for  the  service  of  those  states,  in  British  ports, 
with  Rritish  means  and  money,  or  which  are  to  be  manned  with  British  seamen."  (P. 
lOfia.) 

He  said  ftirther: 

"  If  I  wished  for  a  gnlde  In  a  system  of  nentrallty,  I  ebonld  take  that  l^d  down 
hv  America  in  the  days  of  the  presidency  of  Washington  and  the  secretaryship  of 
Jefferson.  In  1793  complaint*  were  mode  to  the  American  Oovemment  that 
French  ships  were  allowed  to  fit  out  and  arm  in  American  ports  for  the  pnrpose 
of  attackiug  British  vessels  in  direct  opposition  to  the  laws  of  neutrality.  Immediately 
npon  this  representation  the  American  Government  held  that  snch  a  fitting 
out  was  contrary  to  the  laws  of  neutrality ;  and  orders  were  issued  prohibiting  the 
arming  of  any  French  vessel  in  American  ports.  At  New  York,  a  French  vessel  fitting 
oat  was  seized,  delivered  over  to  the  tribunals,  and  condemned.  Upon  that  oocasioQ 
the  American  Government  held  that  snch  fitting  out  of  French  ships  in  American  ports, 
for  the  purpose  of  cmising  against  English  vessels,  was  incompatlbls  with  the  sover- 
eignty of  the  United  States,  and  tended  to  intermpt  the  peaoe  aud  good  nuderstanding 
which  subsisted  lietween  that  country  aud  Great  Britain.  Here,  sir,  I  oontend,  is  the 
principle  of  neutrality  upon  whioh  we  ought  to  act.  It  was  npon  this  principle  that 
the  bill  in  question  was  enacted."    (P.  10^.) 

He  said  farther : 

"  While  we  declare  onrselves  neatral,  let  us  avoid  passing  the  strict  line  of  demar- 
katioD.  When  war  oomes.  If  come  it  mnst,  let  us  ent«r  into  it  with  all  the  spirit  and 
energy  which  becomes  as  as  a  great  and  independent  state.  That  period,  however,  I 
do  not  wish  to  anticipate,  and  much  less  desire  to  hasten.  If  a  war  must  oome,  let  it 
oome  in  the  shape  of  satisfMJtlon  to  be  demanded  for  tojuries — of  rights  to  be  as- 
serted— of  interests  to  be  protected— of  treaties  to  Ih  fulfilled.  But,  in  God's  name,  let 
,  it  not  come  on  in  the  paltry  pettifogging  way  of  fitting  out  ships  in  our  harbors  to 
cmise  for  gain.  At  all  events,  let  the  conutry  disdain  to  be  sneaked  into  a  war.  Let 
OS  abide  strictly  by  our  neutrality,  as  long  as  we  mean  to  adhere  to  it ;  and  by  so  do- 

' e  shall,  in  the  event  of  any  necessity  for  abandoning  that  system,  be  the  better 

0  enter  with  effect  upon  any  other  course  which  the  policy  of  the  country  may 
require."     (P.  1057.) 

When  the  House  divided  there  appeared  for  the  motion,  110;  against  the  motion, S16. 


ibfe' 


III.— THE  AFFAIR  AT  TERCEIBA. 

Debate  in  the  Honse  of  Commons  on  the  2Hth  of  April,  13.10.    (See  Hansard's  Parlis- 
meutary  Debates.  New  aories,  vol.  xiiv.  pp.  1*26-314.) 
""'"'  The  resolutions  before  the  houMe  ware  as  follows : 

"That  prior  to  the  13th  of  December,  18'^,  Her  Hqjesty  the  Queen,  Donna  Maria  II, 
had  been  recosniiedby  His  Mi^eety,  and  the  other  great  powersof  Europe,  to  be  legiti- 
mate Qiieen  of  Portugal ;  and  that  at  Ibe  period  above  named  the  said  Qneen  ir*s 
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rujdiDg  ia  this  cogntry  Mid  bad  been  received  b;  His  H^eetf  vltb  tlie  ocoiMtamed 
boDon  of  her  royal  rank. 

"Thftt  on  the  said  13th  of  Decemtier  the  ialand  of  Terceira,  part  of  tbe  domlnloaa  of 
theQoeen  of  Portagal,  wbb  gOTOined  h;  aDthorities,  civil  and  legal,  in  alle^aiioe  to 
Uar  H^eatj. 

"  That  on  the  said  12th  of  December  iostmotioDS  were  given  by  the  Lords  Commis- 
lioners  of  the  Admiralty,  atating  that  a  ootisiderable  number  of  PortuKuese  sotdieTe 
■nd  other  foteifDers  weie  al>ont  Ui  Bait  in  traosporta  from  Plymoath  to  iialmonth,  and 
it  i«  anppuaea  th^  intend  making  an  attack  on  Terceira  or  other  of  the  Weet- 
rm  lalee ;  and  His  Majesty  having  been  pleasedito  command  that  a  naval  force  abonld 
be  immediately  dispatched  to  interrupt  any  suoh  attempt,  you  are  heraby  reqnired 
ind  directed  to  talce  ship  and  sloop  named  in  the  margin  under  your  command  and  to 

Eroceed  with  all  practical  expedition  to  Terceira ;  and  having  ascertained  that  you 
tvesneoeeded  in  reaching  that  Island  before  the  tranaports  alluded  to,  yon  yriil  re- 
main yourself  at  Ongra  or  Praia,  or  craiaing  cloae  to  the  ialand  in  the  most  advisable 
poaitioQ  for  interceptiuff  any  veeeels  arriving  off  it,  and  yon  will  detach  the  other abipe 
48  joa  shalldeembeatftrpreveuting  the  aforesaid  force  &em  reaching  an;  of  the  other 
iitaodB. 

"That  on  the  arrival  of  the  naval  force  sent  to  Terceira,  in  puranance  of  these 
ingtnictionB,  the  commanding  officer  found  that  island  in  poesession  of,  and  governed 
bj,  the  authorities  above  mentioned. 

"  That  in  tbe  beginning  of  January,  1839,  a  nnmber  of  Portuguese  aul^ecta  or  sol- 
diera  of  her  aaid  tutJBaty,  voluntarily  left  tbis  country  with  a  view  of  repairinK  t«  the 
taid  island,  and  tbal  their  departure  and  deatination  were  known  to  Hia  K^jesty's 
Government ;  that  they  appear  to  have  embarked  and  sailed  in  nnarmad  marchant- 
sbipa,  to  have  lieen  unaccompanied  by  any  naval  force,  and  themselvea  without  any 

"That  tlieee  unarmed  merchant^faipa  and  paaaengers  were  prevented  by  His  M^f- 
uty'a  navo)  forces,  sent  for  the  pnrpose,  from  entering  Itte  harbor  of  Porto  Praia ;  anil 
tllst  afl«r  they  bad  been  fired  into  and  blood  had  been  apilled  they  were  oompelled, 
noder  threat  of  the  further  use  of  force,  again  to  proceed  to  sea,  and  warned  to  qoit 
ttte  neighlwrhood  of  Terceira  and  tbe  rest  of  the  Azores,  bnt  that  they  might  proceed 
wherever  etae  they  might  think  proper. 

"  That  the  use  of  force  in  intercepting  these  unarmed  vessels,  and  preventing  tbem 
iDcltonng  and  lauding  their  pasaengera  in  the  harbor  of  Porto  Praia,  was  a  violation 
of  tbe  sovereignty  of  the  state  to  which  the  Ialand  of  Terceira  lielooged ;  and  tfaatthe 
tiirtbar  interference  to  compel  those  merchant-ships  or  tranaports  to  qnlt  tbe  neigh- 
turhood  of  the  Azores  was  an  assumption  of  Jurisdiction  upon  the  high  seas  neiUief 
jnatified  by  the  neceeaitiea  of  tbe  case  nor  sanctioned  by  the  general  law  of  nationa." 
(Pp.  I2fi,  127). 
Dniing  the  debate  Mr.  Secretary  Peel,  apeaking  against  the  reaolntions,  said : 
"  The  next  question  for  consideration  was  tbe  character  of  the  expedition,  and   hia 
rigbt  honorabie  friend  contended  (hat,  going  unarmed  from  oar  shores,  the  refamee 
were  not  to  be  considered  as  a  military  body,  and  that  their  condaot  was  no  breacn  of 
oar  neutrality.    Was  it  then  to  be  contended  that  no  expedition  was  a  militarv  expe- 
dition except  tbe  troops  had  their  anna  on  lioaid  the  aame  vessels  with  them  f    If  they 
■    vers  on  board  one  vessel,  and  their  arms  in  another,  did  that  make  any  difference  f 
Waa  anrJi   a  pretense  to  be  tolerated  by  that  common  aenae  to  which  the  Honorable 
Baronet  had  appealed,"    (P.  196.) 
He  said  further: 

"Arms  were  already  provided  for  them  at    Terceira;   the  men   were  proceeding 
thither  for  the  purpose  of  naing  the  arms,  and  no  person  conld  fbr  one  moment  donbt 
"hat  was  the  real  nature  and  character  of  the  expedition."    (P.  196.) 
He  aaid  further: 

"  It  was  not  neceeaary,  he  believed,  further  to  discuss  the  question  whether  tbe  ex- 
p«dition  were  or  not  a  breach  of  our  neutrality;  and  conceiving  that  It  was,  tbe  nest 
qneation  which  reqnired  to  bo  aettled  was,  whether  or  not  we  were  Justified,  after  the 
eipedition  had  left  our  porta,  in  preventing  it  &om  reaching  the  place  of  ita  deati- 
nitiou.  On  that  point,  he  thought,  a  complete  anewer  to  the  statement  of  hia  ligbt 
hoDotsble  friend  who  opened  tbe  debate,  had  been  given  Iiy  bia  right  honorable  frluid 
who  aat  near  him.  The  Portuguese  refugees  and  their  iMdera  had  throncbout  been 
goitty  of  the  grossest  deception  toward  the  Britiab  Oovernment.  It  had  been  snch 
Mto justly  aubjoct  them  to  the  treatment  they  had  received."  (P.SOO.) 
Heaaidftirther: 

"  Were  the  Oovemment  of  this  country  to  allow  itself  to  be  deceived  in  the  way 
tluee  refogees  had  deceived  it,  the  ports  of  England  would  be  selected  by  all  the  dis- 
ccotented  people  of  Europe  to  fit  out  and  prepare  expeditions  against  their  govem- 
siaota :  or  even  expeditions  to  plunder  and  devastate  other  conntfiea.  It  might  be 
true  that  we  had  no  right  to  pnuiah  the  Portuguese  for  their  fraad,  but  we  had  a  right 
<o  prevent  them  profiting  by  their  fraud,  particularly  when  doing  what  might  havB 
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inToIved  ns  id  »  cootMt  with  anotber  power  on  account  of  the  breach  of  our  neutrolitf 
committed  by  tbeae  people."     (P,  200.) 

He  said  furtber : 

"  Neutrals  shall  not  saffer  thenuelves  or  their  possessioas  to  be  mode  iustrn mental 
in  doing  injury  to  other  nations.  There  is  no  law  of  nature  or  of  nations— no  obliga- 
tion of  Justice— which  oondemD  ns  to  be  the  dupes  of  those  who  would  lead  ns  into 
such  wrong.  That  was  the  doctrine  he  would  apply  to  the  present  cane — we  were  not 
to  be  made  the  dunes  of  these  people,  to  commit  wrong  against  another  power.  Bnt 
the  consequences,  he  believed,  of  Boch  proceedings,  did  we  iiermit  them,  would  be  fata) 
to  ounelves.  If  we  supported  or  allowed  fraud  we  should  have  no  remedy  bat  to 
en  bait  to  it  when  onr  own  rights  were  in  qneetiou.  If  we  allowed  one  hostile  expedition 
to  be  prepared  within  onr  territory,  ten  yeais  wonld  not  elapse,  to  nse  the  reisarhable 
words  of  Mr.  Canning  in  the  debate  on  the  Alien  Bill, '  before  this  cnuutry  will  be 
made  the  work-shop  of  intrigue,  and  the  arsenal  of  every  malconteot  faction  in  Eurojie.' 
Placed,  as  this  country  is,  ou  the  confines  of  the  Old  World  and  the  New,  posseiwiDg 
snoh  faoiltties  in  her  mannfacturea  and  in  her  natural  advantages,  and  above  all,  iu 
her  &ee  institutions,  for  the  purposes  of  hostility,  it  becomes  ber  to  watch  with  the 
narrowest  scrutiny  that  the  &cilities  she  affords  are  not  abused  to  her  own  iujurj." 
{P.  201.), 

He  aoid  fhrther : 

*'  He  remembered  that  when  he  was  sitting  by  the  side  of  Mr.  Canning,  as  his  col- 
league  in  office,  that  it  was  stated  by  that  right  honorable  Gentleman,  shortly  before 
the  Alien  Act  was  bronglit  forward,  and  wbeu  Miniaten  were  considering  of  the  pro- 
priety of  obsndoniog  it  altogether,  that  information  had  been  obtained,  and  he  knew 
it  to  be  correct,  that  the  Spanish  const! tntional lata— the  martvra  to  liberty,  as  the  hon- 
orable baronet  railed  thera — had  resolved  to  foment  internal  disorders  in  the  domio- 
ions  of  Spain.  Mr.  Canning  stated  in  fhe  House  that  he  did  not  allow  a  day  to  elapse, 
after  learning  this  fact,  without  notifying  tn  the  porsons  carrying  on  these  intrigue) 
that  'the  CJovomment  would  not  allow  them  to  desecrate  the  asylum  they  hod  chosen 
for  their  protection,'  and  at  the  same  time  he  gave  information  to  the  Uovernor  of  the 
Spoaish  province  threatened  by  these  machinations  of  what  was  going  on.  Mr.  Cau- 
ulDg  said  that  it  was  ridiculous  to  suppose  that  if  we  authorized  such  a  line  -of  eon- 
daot  we  should  not  have  to  pay  the  penalties  of  hostility.  For  the  interest  and  peace  of 
this  ooantry — not  less  than  for  the  interest  and  peace  of  other  countries — he  enforced 
OQ  all  those  who  resided  here  the  strictest  neutrality.  '  God  knew,'  he  said,  '  when 
we  should  see  the  end  of  the  prevailing  agitation,  when  the  struggle  c(f  opinious  woulct 
termiDate;  and  no  man  oould  wish  for  it  more  than  he  did  ;  but  he  claimed  these  bills 
in  order  that  we  might  not  be  fooled,  gulled,  bnllied,  cheated,  or  deceived  into  hostilities 
into  which  we  never  int«nded  to  enter.' "    (P.  201.} 

He  said  further: 

"As  long  as  England  remained  at  peace,  she  might  be  an  asylani  to  the  unfortunate, 
a  refuge  to  the  diatreased,  and  a  retreat  to  those  who  were  weary  and  heavily  ladoD, 
where  they  might  lay  down  their  burden  and  be  at  rest.  But  to  maintain  our  inde- 
pendence, to  preserve  the  power  of  beiing  this  ptooe  of  refuge,  it  was  necessary,  to  ass 
the  words  of  Mr.  Canning,  that  '  we  should  not  be  fooled,  gulled,  bullied,  cheated,  or 
deceived  into  hostilities ;  and  in  order  to  prevent  such  a  result,  he  hoped  the  house 
wonld  join  with  him  in  rejecting  the  resolntions  which  had  been  propoeed,  and  which 
were  neither  more  nor  less  than  a  severe  censnre  on  the  conduct  of  those  who  had  pre- 
vented England  from  being  cheated  into  hostilities."    (P.  202.) 

Mr.  Huakisson,  ipeaking  in  favor  of  the  reaulntion,  said : 

"Bnt  having  evaded  our  laws,  we  had  no  right  to  punish  them;  we  might  have  some 
authority  over  them  as  long  as  tbey  were  within  our  jurisdiction,  bnt  the  comj^int 
made  against  tbem  proved  that  tbey  bod  escaped  beyond  the  limits  which  the  laws  of 
nations  recognized  as  the  limits  of  our  power.''    (P.  203.) 

When  the  House  divided  there  appeared  for  the  motion  T8;  against  it,  191 ;  majority, 
113.     (P.  213.) 

IV.-THE  FOREIGN  ENLISTMENT  ACT  OF  AUGUST  9,  1870. 

Debates  in  Parliament  on  the  posaage  in  the  House  of  Commons,  1st,  3d,  4th,  and  51b 
Fotfun^Bii.iMin  August,  1870.  (See  Hausonl'a  Parliamentary  Debates,  third  series,  vol. 
Kioiism  cciii,  pp.  1355-13HI,pp.  1502-iril3,  pp.  l^-iO-inSe,  p.  1592.) 

In  the  Honse  of  Commons,  8th  August  1S7U.    (See  ibid.,  pp.  lG76~16dO.) 

On  lat  August.  1870,  on  the  order  for  tne  second  reading  of  the  bill, 

The  Attorney  General,  Sir  R.  F.  Collier,  said  : 

"I  think,  however,  the  house  will  agree  that,  upon  the  breaking  out  of  this  unex- 
pected and  moat  caioraitons  war,  Her  Majesty's  Government  would  have  been  very 
inneh  to  blame  if  they  had  delayed  for  a  single  day  to  introduce  this  measure."  (P' 
1387.) 

He  said  further : 

"  I  now  come  to  deal  with  the  queatiou  of  the  equipment  and  fitting  (Hit  of  vesssla. 
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with  raopect  to  which  there  has  been  bo  mnoh  litigation.  To  thie  iectionof  theold  Act 
»  very  important  addition  baa  been  snggeeted  b;  the  CoiniaissioDers,  to  the  effect  that 
it  ahoald  apply  not  merely  to  the  arming  and  equipping,  but  to  Che  buUding  of  a  ship. 
That  reoommendation  waa  made  by  all  the  Commigsionera,  witb  the  exception  of  my 
hoDonbleand  learned  Friend  the  Member  for  Oxford,  (Mr.  Vernon  Harcourt,)  for  whose 
aathority  I  have  the  greatest  respeat,  although  I  tbiuk  that  be,  in  the  present  luBtanoa, 
WIS  wrong,  and  that  the  majority  of  the  CommissJooerB  were  right.  If  auch  a  provia- 
ion  were  contained  in  the  existing  act,  the  Alabama  could  not  have  escaped  and  the  Alex- 
andra moat  have  been  condemnM.  It  obvionsly  isTeryunsatiBfactorylOTaQovemmeDt 
lobe  aware  that  a  vessel  is  twing  built  for  a  belligerent,  to  know  her  destination,  to  have 
to  wait  day  after  day  till  she  is  completed,  and  tlienone  flnemorninic  to  find  that  she  is 
gone.  Kow,  that  baa  more  than  once  occurred,  and  it  ie  desirable  that  it  shonld  not 
occnr  again.  There  is  also  a  provision  in  this  section  which  touches  the  case  of  the 
mere  dispatches  of  a  vessel,  and  a  clause  containing  apniviBion  to  the  effect  that  If  itia 
shown  that  a  vessel  haa  been  ordered  to  be  built  for  a  belligerent,  and  is  supplied  to 
that  belligerent  and  used  for  warlike  purposes,  that  shall  be  held  to  be  pritHa-fade  evi- 
dence that  she  was  bnilt  for  the  warlike  service  of  the  belligerent,  unices  the  iunooent 
dHtinatioD  of  the  vessel  can  be  established.  In  a  provision  of  that  kind  there  is,  1  ap- 
pnihend,  no  hardship."  (P.  V3G8.) 
He  said  further: 

"  I  faavH  now  to  call  attention  to  a  very  important  power  which  we  propose  to  give  by 
the  bill.  It  is  the  power  which  it  ooufera  on  the  Secretary  of  State,  on  his  being  satis- 
lied  that  a  vessel  is  being  built  or  equipped  for  the  service  of  a  foreign  belligerent,  and 
is  about  to  be  diapatcbed,  to  issue  his  Warrant  ordering  her  to  be  seized  and  detained, 
which  Warrant  is  to  belaid  on  the  Table  of  the  House.  It  Is  further  provided  that  the 
owner  of  a  veesel  may  apply  to  the  Court  of  Admiralty  for  her  release,  which  he  may 
obtain  if  he  satisfies  Uie  Court  that  her  destination  was  lawful,  andnotonly  mayfaeal>■ 
taiuher  release  but  daniagec  for  her  retention.  In  order  to  prevent  any  hardship,  there 
is,  moreover,  a  provision  that  the  Admiralty  aboil  release  the  vessel  on  a  bond  being 
given  that  she  is  not  to  be  employed  on  aDv  illegnl  adventure.  There  is  another  pro- 
vision in  respect  to  which  the  Bill,  I  admit,  goes  beyond  the  recommandation  of  the 
Commissioners.  It  gives  power  to  the  local  aatborlties  named  in  it  to  seize  a  vessel  if 
tbey  have  reason  to  eappose  she  is  about  to  escape,  but  then  they  will  have  to  report 
immediately  the  seizure  to  the  secretary  of  state,  who  will  be  empowerod  at  once  to  re- 
lease her  should  he  be  of  opinion  that  there  were  not  snfflcient  grounds  for  the  seizure, 
snd  aasnniing  the  vessel  lo  have  been  sei7ed  without  reasonable  cause,  and  released 
bv  the  Secretory  of  State,  the  owner  will  be  entitled  toclaim  damages  for  the  det«ntion. 
These  are  the  provisions  by  which  we  propose  to  attain  the  object  which  we  have  in 
view,  and  to  reader  extremely  difficult,  if  not  almost  impracticable,  the  escape  of  any 
snch  vessel  as  the  Alexandra  or  the  Alabama  in  future."  (P.  1369.) 
Mr.  Stavely  Hill,  snpporting  the  bill,  said: 

"  It  was  very  necessary  to  prevent  the  recurrence  of  what  happened  doriDg  the  Ameri- 
can War,  when  this  country  waa  made  a  starting  point  for  a  ship  of  war  woicb,  as  had 
been  aptly  remarked,  was  an  ex|>editian  in  itself.'^   (P.  1372.) 
Mr.  Vernon  Harcourt,  supporting  the  bill,  said: 

"The  present  law  for  enforcing  neutrality  was  utterly  insiifflcient.  No  oueoould  dis- 
sent frota  Lord  Sussell's  description  of  the  case  of  the  Alabama — that  it  was  a  scandal 
lo  the  law  of  this  country,  and  that  the  persons  who  were  concerned  in  that  disasitrouB 
fraud  upon  the  laws  of  this  country  committed  one  of  the  most  onpatriotie  acts  of 
which  an  Englishman  hod  ever  been  guilty."  (P.  1374.) 
He  said  further : 

"But  he  wonld  venture  to  say,  what  he  was  snrewonld  be  confirmed  by  his  honorable 
and  learned  Oiend  tbe  Member  for  Richmond,  (Sir  Ronndell  Palmer,)  and  by  the  Vice- 
President  of  the  Council,  both  of  whom  were  membera  of  the  Commission,  that  the 
opinion  of  that  body  was  that  what  was  required  was  to  extend  and  enlsrire  the'pre- 
v«Dtive  power  of  the  law  ratber  than  to  aggravate  its  punitive  provisions.  There  were 
two  object* — to  prevent  the  offense,  and  to  pnniah  it  when  committed.  The  nse  of 
pnoishment  was  small  save  so  Ear  as  it  would  act  as  a  deterrent."  (P.  1374.) 
He  said  further : 
"  He  regretted  tt 

laid  not  ne  carried  ..... ,_. 

been  thrown  into  the  preventive  clauses." 
He  said  further : 

"Tbe  Attorney  General  had  stated  that  it  was  his  intention  to  strike  out  clause  11, 
which  was  Intended  to  prevent  the  hospitality  of  their  ports  being  extended  to  veasels 
that  bad  illegally  left  that  country,  on  the  ground  that  he  thought  its  object  wonld  be 
better  caniod  ont  by  means  of  a  regulation  to  be  enforced  by  the  Executive.  He  (Mr. 
Vernon  Harconrt)  entirely  agreed  with  the  necessity  that  existed  for  the  enforcement 
of  some  Buoh  regnlatiou,  becaose  he  believed  that  hod  the  Alabama  been  excluded  from 
onr  ports  after  she  had  escaped  from  this  country  the  difficulties  that  had  ariMa 
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between  this  conntry  Mid  America,  in  refereaoe  to  tliat  veeael,  would  bftve  been  Bvoided." 
(P.  1378.) 

Mr.  Batbbone,  sappotting  the  bill.  Mid : 

"Id  theoameof  tuemeieAntik oonuunnitr, he  thanked  the GoTemmont  for  Introdne- 
ing  this  Bill,  wbleh  only  okiried  oat  the  policy  which  the  Bhip-ownen  of  LiTeipool 
preeeed  on  the  Ooremment  of  the  dav  ven  eoou  after  the  eeaape  of  the  AlatHUU." 
(P.  13S0.) 

ViMonut  Bar;  said : 

"  He  coald  not  ^ree  with  the  honorable  Member  (Mr.  Bonrke)  in  regarding  tbii  ••  an 
inop^rtane  moment  for  brinKing  forward  this  Bill.  The  fact  that  war  was  raging  on 
the  Continent  was  no  reason  uir  not  amending  oar  municipal  law  in  paints  where  this 
wag  notorionsty  defective.  It  was  ridioolona  to  aay  that  a  bnilder  did  not  know  that 
the  Teasel  be  was  bnildin);  was  for  war  purposes  ;  and  it  was  a  less  evil  that  the  ship- 
bnilding  iDtereet  should  suffer  a  little  than  that  the  whole  nation  shonid  be  Involved 
in  difflcnlties."    (P.  1361.} 

On  3d  of  Angust,  18T0,  npon  the  order  for  committee  on  the  bill,  the  aaUoit<»-geB- 
eral.  Sir  J.  D.  Coleridge,  said : 

"It  would  not  occur  in  one  case  out  of  a  thonsand  that  the  bnilder  of  a  ship  wonld 
have  the  smallest  difiBcnltj  in  proviuc  what  his  contract  was  and  ander  what  eiicam- 
stances  it  was  nndertaJcen."    {P.  1510.) 

He  said  further: 

*'  The  object  of  the  clause  was  to  prevent  the  escape  of  enspeeted  ahjps  from  the 

„, J- •!..  1.: — J — .11,-1. . ^f  state  had  been  oommonieated  with.    Tht  • 

'    (P.  1512.) 


harbors  of  the  kin^om  till  the  secretary  of  stats 

clanse  gave  an  ai  ■■UrHm  power  of  seizure."    (P. 

The  Attorney  Genemi,  Sir  R.  P.  Collier,  said: 


vent  sneh  escape."    ,_    .    _    , 

The  Attorney  General  said  fnrtber : 

"  The  offioers  named  nonld  be  »ble  to  seiie  a  vessel  without  special  inatmetionsj  in 
order  that  aucfa  vessel  might  not  be  allowed  to  eeoape.  It  was  a  most  important 
power  bat  it  was  only  to  be  nsed  in  ease  of  emergency,  and  if  any  wrong  was  done  bj 
the  seixare  tbore  would  be  compensation."    (P.  lol2.) 

Mr.  Wballey  said : 

"  He  wislwd  to  ask,  was  raoh  stringent  legislation  In  practice  in  any  country  of  the 

The  Attorney  General  said: 

"  The  clause  was  copied  from  the  merohaut-shipping  act,  which  had  been  in  force 
for  twenty  yeara  without  any  complaint."    (P.  1612.) 

On  the  4th  of  August,  16T0,  the  bill  being  ander  oonaideratiou,  the  Attorney  Oenetnl, 
SirR.  P.  Collier,  saiA: 

"  He  would  propose  to  omit  'olaase  11.  This  clause  provided  in  affect  that  no  war 
vessel  employed  in  the  military  or  uaval  service  of  any  belligerent  which  should  have 
been  bnilt,  equipped,  fitt«d  out,  armed,  ordispaCched  contrary  to  this  enactment  should 
be  admitted  into  any  port  of  Her  Majesty's  dominions."  (See  the  Report  of  the  Com- 
mission, documents  with  the  United  States  Case,  vol.  iv,  p.  82.) 

Mr.  DiokioBon  said : 

"  He  hoped  this  would  not  be  done,  otherwise  vessels  oarrespouding  with  the  Ala- 
bama oonld  be  saooored  iu  our  colonial  ports." 

Tlie  attorney-general  said  : 

"  He  had  to  explwn  that,  although  the  royal  commissioners  made  a  recomraeDdation 
to  the  effect  of  this  claose,  they  did  not  intend  that  it  should  be  embodied  in  an  act  of 
Parliament,  but  tbat  it  shonld  l>e  carried  out  under  the  Qneeu's  regulations.  The  gov- 
ernor of  a  colony  would,  under  this  clanse,  have  to  determine  whether  a  ship  enteriufc 
his  ports  was  illegally  fitted  out  or  not ;  and  this  was  enough  to  show  the  objeut  the 
commissiouers  bad  iu  view  could  not  l>e  carried  out  by  on  act  of  Parliament-  It  was 
intendeJ,  instead,  to  advise  colonial  governors  of  the  escape  of  any  illegolly-lltted  ves- 
sel." 

Clause  struck  out.     (P.  1555.) 

Mr.  Candltsh  said  : 

"He  wished  to  call  attentionto  clause  21.  It  provided  that  any  custom-house  officer 
might  detain  a  suspected  ship,  so  that  tbe  power  would  l>e  vested  in  a  tide-wait«r  who 
received,  perhaps,  13».  a  week.  This  was  an  eitraordinary  power  to  vest  in  snch  haod^ 
and  he  would  propose  that  the  power  should  be  ouly  exercised  by  the  chief  officer  of 
customs  in  any  port  of  the  United  Kiogdom."  The  honorable  member  conolnded  by 
moving  his  amendment.    (P.  1555.) 

Amendment  propoeed,  in  page  tj,  line  7,  "  to  leave  oat  the  word '  any,'  and  insert  the 
words  '  the  chief,'^  (Mr.  Candlish)  instead  thereof.    (P.  1556.) 

-Mr.  Alderman  Lnek  said  : 

"  He  questioned  the  propriety  of  f;iving  so  much  power  to  custom-bonse  ofBcots  of 
the  lower  class,  as  was  proposed  by  this  bill  to  confer  on  them." 
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The  Bttornoy-geDenl,  Sir  E.  P.  Collier,  said : 

"  Thoae  offlcera  of  ouBtoma  were,  In  fiut,  the  polioe  of  porta  and  harbois.  No  more 
power  was  oonfecred  on  them  by  tbe  bill  than  waa  already  exercisad  by  every  pariah 
cooitable  throushont  the  tcingdom.  If  tbe  poirer  of  acting  under  the  bill  vera  coo- 
fined  to  the  chief  officer  of  ouatoms,  as  was  proposed,  it  might  happen  that  in  a  case 
of  emeiKCDcy  that  officer  would  be  abaent,  and  seriooB  inoonvenienoe  wonld  be  tbe 
remit.  The  principle  of  the  olauae  was  io  operation  in  Uiemerohant-ahippinK  act  and 
in  ill  the  priie  acts.    He  quite  admitted  that  the  issue  was  more  impoitaut  thai 

the 


dqnrture  from  onr  ports  of  any  ehipeof  the  Alabauia  eharaeter." 

"Qneation-  That  the  '^ord  'any' stand  port  of  the  bill"  pat  and  agreed  to.    Amend- 
ment acffoiit'cd.     (P.  1556.) 

Od  the  8th  of  August,  1S70,  the  House  of  Lords,  being  in  committee  on  the  bill,  Vis- 
cooDt  Halifut  Bud: 
"He  had     "         " 
of  tbe  bill  o 

conid  be  expected  at  a  Saturday  sitting,  but  he  would  do  so  very  shortly.  The  bill 
repealed  the  evlsting  law,  te-enacting  it  with  such  improvements  as  experience  had 
shown  to  be  deeirable.  It  prohibits  subjects  of  Her  Mi^oBty,  without  license  from  tbe 
Crown,  from  taking  any  part  in  hostilities  betweeu  two  conntriea  with  which  Her 
MiO^ty  was  on  friendly  terms.  He  need  not  adduce  argamenta  to  ahow  bow  unjnati- 
tiable  and  monatroos  it  would  be  for  British  subjeote  to  talce  part  in  hoatilitiea,  when 
tbe  avowed  policy  of  tbe  government  was  that  of  perfect  neutrality  ;  but  it  was  a 
i|aeetiou  not  of  in1«r nation^  but  of  mnalcipal  law — not  between  this  conntry  and  for- 
eign oonntriee,  but  between  the  Crown  and  the  aubjeots  of  tbe  Crown.  A  aimilar  law 
eiuledinthe  United  Stales,  while,  on  the  continent,  governments  were  able  to  pre- 
vent their  aubjeots  from  violating  nentrality.  The  principal  objects  of  the  bill  were 
to  prohibit  any  subject  from  enlisting  or  inducing  others  to  enlist  in  the  service  of  a 
beliigereDt  power,  and  from  fitting  out,  equipping,  or  arming  any  vessel  for  such  serv- 
ice. I>uriug  the  Ameriain  war,  the  poweiB  of  tbe  government  in  this  matter  were 
found  to  be  iuaufBcient.  In  the  case  of  the  Alabama,  that  vessel  left  this  country  be- 
fore the  order  of  the  government,  issued  as  soon  as  they  bad  sufficient  evidence  before 
tbem,  reached  the  port ;  she  left  onr  port  as  an  unarmed  ship,  and  only  received  her  ar- 
mament at  sea,  beyond  our  Juriadiotion,  so  that  no  blame  could  attach  to  the  govern- 
ment; and  in   the  case   of  the  Alexandra  and  of  the  rama,  proceedings  before   legal 


tribunals  resulted  in  a  proof  that  the  government  had  not  sufficient  power  in  the  mat- 
ter. They  were  therefore  glad  to  buy  the  rams  in  order  to  avoid  any  difficulty.  This 
defect  would  be  removed  by  the  present  bill,  wbich  woe  based  on  the  report  of  a  oom- 
misaion  presided  over  by  the  late  Lord  Cranwortli,  and  composed  of  other  distingniehed 
aen."    fPp.  Ib78,lb79.) 

He  said  further: 

"  The  measure  gave  power  to  tbe  secretary  of  state  to  detain  a  snapected  ship  ;  as 
sdao  to  local  officers  at  the  ports,  who  would  report  to  the  secretary  of  state,  so  as  to 
cast  on  him  full  responsibility.  It  embodied  all  the  recommendations  of  the  report, 
with  the  exception  of  that  relating  to  the  reception  of  vessels  into  British  ports,  and 
this  object  conld  be  accomplished  by  orders  iu  council."    (P.  1S7Q.) 

LoidBedeedale  "  thought  the  late  introduction  of  this  bill  was  excnsable,  as  tbe 
exigency  which  culled  for  it  had  ouly  Jniit  arisen,"    (P.  16S0.) 

v.— THE  TREATY  OF  WASHINGTON. 

In  proposing  a  question  in  regard  to  the  "Alabama  claims,"  in  the  House  of 
Lords,  May  18, 1B71— (See  Hansard's  Parliamentary  Debates,  bird  series,  t,„„  of  ivj..^. 
pp69e-701>—  !■«-' 

Lord  Bedeedale  said : 

'The  Southern  States 

B ship.    Their ageuts ...  . 

d  the  injury  to  the  trade  of  the  North  was  committed  by  tl 
under  their  command."     (P.  698.) 

On  movinf;  an  address  to  Her  Mt^eaty  in  regard  to  the  Treaty  of  Washington  on  the 
12th  of  June,  1071,  in  the  House  of  Lords — (See  Hansard's  Parliamentary  Debates, 
Ihird  series,  voL  ccvi,  pp.  1823-1901)— 

Earl  Russell  said: 

"  These  were  my  words,  in  December,  IH62 : 

" '  With  regard  to  the  claim  for  conpeuoution  now  put  forward  by  the  Uuite<l  States 
(iovemmeut,  it  is,  I  regret  to  say,  notorious  that  the  Queen's  proclamation,  of  the  13th 
of  ^y,  1861,  enjoining  neutrality  in  the  unfortunate  civil  contest  iu  North  America, 
bts  in  several  instances  been  practically  set  at  naught  by  parties  iu  this  country.' 

"That,  at  all  events,  was  ft  fi>ir  principle  on  which  to  proceed,  and  the  canee  came 
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to  ft  point  whkb  luftj  fmrly  be  oonsideTcd  by  the  arbltera.  Mr.  lalnl  aailertaoti  to 
build  a  TBBBel  for  tbo  oonfwterote  govemmeDt.  Mr.  Adams  oomplained  that  it  vw 
baildiiiEi  and  tbat  it  waa  iatended  to  be  fitted  out  and  equipped  for  tbe  coofederatea. 
I  repllea,  as  I  believe  any  secretary  of  state  would  faave  done,  '  We  mnat  refer  tbia  to 
tbe  board  of  castonis  asd  aee  whutber  tbey  can  obtain  evidence  by  wbich  the  owneni 
oan  be  convicted.'  It  waa  referred  to  tbe  legal  advisers  of  tbe  board,  and  on  tbe  lat 
of  Jaly  I  waa  able  to  iofomi  Mr.  Adonia  tbat  tbe  l>oard  held  tbere  was  not  snfflcient 
evidence  tbat  tbe  ship  was  fitted  out  witb  the  view  of  making  war  npoQ  tbe  cominerw 
of  a  power  on  friendly  terms  with  Her  Majesty,  and  accordingly  I  deemed  myself  nii«~ 
ble,  on  that  statement,  to  direct  a  prDa«ontion,"    (P.  1831.) 

"  On  tbe  a3d  of  Jnly,  Mr.  Adama  iDfnrnied  me  that  additional  evidence  had  been 
piocared  that  tbe  ship  was  eqnipped  ao  aa  t«  be  fitted  for  warlike  pnipoaes,  for  he  had 
obtained  the  evidence  of  a  man  named  FaMniore,  who  said  it  bait  b«en  propoaed  ta 
bim  by  the  captain  of  this  vessel,  '  290,'  that  he  should  no  to  aea  with  him  and  make 
war  on  the  commerce  of  the  United  States.  Tbat  evidence  was  at  once  anbmitted  to 
tbe  law-offloera  of  tbe  Crown,  who,  on  the  S9tb,  Informed  me  that  there  was  a  case  for 
detaining  tbe  vessel  and  instituting  a  pmeeoutlon.  On  that  very  morning,  bowever, 
she  wcaped,  and  it  remains  a  question  which  may  fairly  be  snbtnitted  to  any  arbitra- 


tors, whether  I  was  justitied  or  not,  on  tbe  SMtb  or  25tb,  seizing  tbe  ship,  afterward 
well  known  as  the  Alabama.    Mr.  Adama  stated  in  one  of  his  letten  that  saScient 

B'omptitnde  had  not  been  used ;  but  Sir  Ronndell  Palmer,  speaking  on  the  iiTth  of 
arch,  1863,  aoid : 

" '  The  United  Slates  Government  have  no  right  to  oomplain  if  the  act  in  qoeatioD 
(tbe  foreign -en  listraent  act)  ia  enforced  in  the  way  in  which  English  laws  are  nsuall}' 
enforced  against  Eagliah  salijects — on  evidence  and  not  on  suspicion ;  on  &cta  and 
not  on  presumption  ;  on  satisfactory  testimonv  and  not  on  tbe  mere  accnsations  of  » 
foreign  minister  or  his  agPDte.'  [3  Hansard,  clxx,  47.]  That  remark,  moreover,  had 
been  quoted  by  a  noble  and  learned  lord  opposite  {Lora  Cairns)  when  the  Alezandt* 
case  was  argned,  and  Sir  Roundell  Palmer  at  once  adopt«d  it,  and  said  he  still  held 
the  same  opinion.  It  ia,  therefore,  a  very  fair  question  for  the  arbitrators,  whether 
those  five  days  between  the  34th  and  29tb  were  lost  by  want  of  dae  diligence,  whether 
the  law-olllcer?  wore  entitled  la  take  the  time  for  considering  tbe  matter ;  and  whether 
an  order  to  detain  the  vesael  should  have  been  at  once  sent  down."    (P.  1831.) 

During  the  same  debate,  Earl  Qranville  said : 

"We  were  in  this  poaitioo— that  we  were  bound  by  the  act;  but  the  American  (Jov- 
emment  were  not  iionod  in  the  least  in  regard  to  tbe  future,  and  I  defy  any  one  to  sar 
there  is  any  country  which  has  a  greater  interest  than  we  have  iu  escaping  sucb 
depredations  as  were  committed  by  the  Alabama.  We  have  agreed  to  principlM 
which  we  think  are  Just  and  right ;  we  have  agreed  to  arbitration  to  settle  details  by 
arbitration,  and  we  nave  agre^  that  oni  anbseqnent  legislation  shall  be  Judged  by 
them.  According  to  the  treaty,  we  are  to  be  liable  to  the  .consequences  of  not  nsinK 
'  due  diligence.'  The  obligation  to  use  '  due  diligence '  implies  tbat  the  govenimeni 
will  do  aJl  in  ita  power  to  prevent  certain  things,  and  to  detain  veasela  which  it  hiu 
reaaonable  ground  for  believing  are  designed  for  warlike  purposes."    (P.  1850.) 

"  There  is  one  proposal  whi^  waa  mMe  by  my  noble  friend  (Earl  Hussell)  so  late  u 
last  year.  After  quoting  tbe  opinion  of  an  individual  who  took  a  very  strong  port  in 
tbe  controversy,  be  said  ; 

'* '  It  appears  to  me  that  if  the  otScers  ol  the  cnstoms  were  misled,  or  blinded  bv  tbe 
general  pariiiality  to  the  cause  of  tbe  South,  known  to  prevail  at  Liverpool,  and  that  a 

'  ui-/ade  oaae  of  negligence  conld  bemade  ont' — [not  an  ascertained  case  after  due 


and  investigation]— 'Great  Britain  might  fairly  grant  a  anm  equivalent  In 


prlma./fl 

inquiry  „  .       „ „ - 

the  amount  of  losses  sustained  by  the  captures  of  tbe  Alabama.' 

"  That  passage  ooourred  in  the  introduction  of  the  noble  earl  to  his  poblished 
epeecbes."    (P.  IH50.) 

During  the  same  debate,  the  Earl  of  Derby  said : 

"Tbe  matter  is  one  on  wbich  I  hardly  like  to  trust  to  the  recollection  of  themoment, 
but  I  do  not  think  that  any  one  who  has  been  concerned  in  these  negotiations,  however 
ninoh  he  may  have  Justified  tbe  conduct  of  tbe  government  of  the  &j,  denied  that  tbe 
escape  of  tbe  Alabama  was  a  regretable  prooeediug." 

During  the  same  del>ate  I-ord  Cairaa  aaid ; 

"  In  the  first  article  the  duty  of  tbe  nentral  is  qualified  in  this  way.  Tbe  neatrsi  is 
*  to  nse  all  diligence  to  prevent  tbe  fitting  out,  &.a.,  of  any  vessel'  it  has  reasonable 
ground  to  believe  is  intended  to  carry  on  war  against  a  belligorent.  I  want  to  know 
why  these  words '  wbicb  has  reasonable  ground  to  believe'  are  not  repeated  In  the  sec- 
ond mla.  Why  is  tbe  phraseology  so  entirety  diSerent  in  the  first  and  second  parts 
of  tbe  clause  T  Tbe  only  explanation  hitherto  Kiven  ua  ia  tbat  given  by  the  president 
of  the  council,  who  saya  that  tbe  charge  against  ns  ia  that  we  did  not  nse  that  dae 
diligence  which  was  inonmiwDt  upon  us  as  neutrals.  But  the  words  'due  diligence' 
occur  in  the  first  part  of  tbe  clause  Just  as  much  as  tbey  do  iu  the  second;  and  if  due 
diligence  is  enough,  and  would  prevent  the  question  arking  aa  to  whether  yon  tmii  rea- 
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woRblA  ground  for  believing,  whyahonld  they  Dot  be  anfficieDt  in  the  first  part  as  well 
■■  ID  (he  Rccoad  T  But  tbe  qnegtion  'would  be  one  of  the  first  to  arise  under  the  second 
part  of  the  clanse.  When  yon  nrge  that  yon  had  do  reasonable  ground  for  beUeriug 
that  k  vBHse]  leaving  your  ports  was  intended  to  cruise  or  carry  on  war  aeainBt  a  power 
with  which  you  were  at  peace,  it  may  be  said  that  you  ought  to  have  Known  it  and 
would  have  known  it  if  you  b(ut  nsed  dne  diligence.  Therefore,  I  think  it  mo«t  im- 
pcfflant  that,  through  what  I  may  call  an  oviirsight  on  the  part  of  those  who  oon- 
slrncted  this  clause,  those  qualifying  words  which  were  our  only  protection  wore  omit- 
tnl  from  the  second  part."    (P.  It's?.) 

He  said  fnrthet: 

"Any  oneof  yonr  lordsbipi  who  considers  the  sentence  will  see  that  the  point  torns 
upon  the  words  '  due  diligence ; '  a  neutral  in  bound  to  use  '  due  diligence.'  Now,  the 
UDinant  yon  introduce  those  words,  you  give  rise  to  HOother  question,  for  which 
I  do  not  find  any  solution  in  thiPt  nile.  What  is  the  standard  by  which  yon 
can  measure  due  diligence  f  Due  diligence  by  itself  menus  nothing.  What  is 
due  dili^nce  with  oue  man,  with  one  power,  is  not  due  diligence  with  another 
mau,  with  a  greater  power.  Now  this  becomes  much  more  important  when 
Tun  introduce  in  connection  another  conHidetation,  The  rule  I  have  read  is  to 
be  a  role  of  iuternatiuunl  law,  and  if  there  is  one  thing  more  clear  than  another 
Id  intemational  tawa,  it  is  this,  tbat  ua  between  two  countries,  it  is  no  excuse  where 
an  iuteraatioiial  obligation  ban  been  broken  for  one  country  to  say  to  another  that  its 
manicipal  law  did  not  confer  upon  its  Executive  suSluieut  power  to  onuble  it  to  fulfill 
ita  international  duty."    (P.  lHd8.) 

During  the  same  debate,  the  Lord  Chancellor,  Lord  Hatherley,  said : 

"  In  the  first  place,  it  was  well  said  that  there  is  no  correlative  connectiou  between 
intemational  and  inuuicipal  law  in  the  abstract;  that  a  foreign  nation  has  nothing  to 
do  with  the  municipal  law  of  another  nation,  but  has  a  right  to  meet  a  statement  that 
ia  any  country  with  which  it  has  dealiucs  there  exists  no  such  law  as  wonld  prevent 
the  acts  cotnplained  of,  with  the  reply  that  it  ought  to  have  such  a  law,  and  that  in- 
lemational  law  alone  mnst  settle  the  question  between  them^-this  being  tbe  line  token 
by  the  United  States  in  reference  to  the  Alabama."     (P.  1890.) 

Tbe  Marquis  of  Salisbury  said  ; 

"  We  have  not  been  told  what  is  to  be  the  standard  of  '  dne  diligence'  for  ns.  A 
DCntral  will  now  l>e  bound  to  adopt  a  ay  stem  of  espionage  in  order  to  ascertain  whether 
*Dy  vessel  is  intended  for  a  hostile  cruise.  It  will  be  bound  to  increase  its  police,  that 
it  may  have  full  information  of  all  such  undertakings.  It  will  be  bound  to  interfeto 
«ith  its  subjects,  to  make  minute  inqnisitioua,  to  take  an  enormous  number  of  costly 
and  laborioQS  precantiona  which  before  this  treaty  it  was  not  bound  to  take." 

On  the  29th  of  June,  1871,  in  the  House  of  Lords,  in  reference  to  a  tuotion  for  an 
Address  to  Her  Majesty  in  regard  to  tbe  Treaty  of  Waahington,  (see  Hansard's  Parlia- 
mentary Debates,  third  sefies,  vol.  ccvii,  pp.  729-741,)  Earl  Granville  said: 

"  On  the  one  baud,  nothing  is  so  easy  as  to  prevent  a  vessel  of  the  Alabama  class 
fscaping  from  our  shorea  ;  aud  the  only  loaa  to  the  country  which  wonld  reanlt  from 
inch  a  prevention  wonld  be  the  small  amount  of  profit  which  the  individual  construct- 
ing and  equipping  the  vessel  might  derive  fh)m  the  trauaaction,  which  in  almost  every 
rue  ia  contrary  to  the  proclamatian  of  the  Queen."    (P.  741.) 

16  c 


ny  Google 


NOTE  C.-MEMORANDUM  OF  COEEESPONDEHCE  AND  DOCt- 
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FOREIGN-ENLISTMENT  ACT,  1861'-ri. 


Oi)  tlie  Tth  of  September,  18(>I,  Mr.  Sen-ard,  writing  to  Mr.  Adauis,  said : 
"  1  do  Dot  think  it  can  be  regarded  as  disrcapectrul  it'  you  should  remiad  Lord  RutKtrll 
that  when,  in  18-t!^,  a  ciril  war  broke  out  in  Canada,  a  part  of  the  British  doaiioioiiJi 
adjacent  to  the  United  States,  the  Congress  of  the  United  States  passed,  and  the  Pn«i- 
denl  executed,  a  law  which  effectually  prevented  auy  intervention  aeainst  the  Gnv- 
emmonl  of  Great  Britain  in  those  internal  differences  by  American  citizens,  whatcvrr 
might  be  their  motiveti,  real  or  pretended,  whether  of  interest  or  sympathy'.  I  send  von 
a  copy  of  that  enactmunt.  The  British  Government  will  judge  for  itself  whether  ix  i> 
sngicestive  of  any  measures  on  the  part  of  Great  Britain  that  might  tend  to  pre«en'e 
the  peace  of  the  two  conntries,  and,  tnrough  that  way,  the  peace  of  all  nations."  (Am. 
App.,  vol.  i,  p.  102,660.) 

On  the  36ui  of  November,  1^1,  and,  as  it  appears,  before  Hr.  Adams  had  takm  tbi- 
direct  action  indicated  in  the  dispat-ch  of  Mr.  Seward  above  quoted.  Lord  Kuuell 
vrote  to  him  as  follows: 

"  Having  thus  answered  Mr.  Aiiams  upon  the  two  points  to  which  his  attention  «»< 
called,  the  undersigned  has  only  further  to  say  that  if,  in  order  to  maintain  iDvialati> 
the  nentral  character  which  Her  Majesty  has  assumed,  Uer  M^esty's  GoTerntuenr 
should  find  it  necessary  to  adopt  further  measures,  within  the  limits  of  pnblie  hf, 
Her  Majesty  will  be  advised  to  adopt  euch  measniee."  (Am.  App.,  vol.  j,  p.  661.) 
On  the  27th  of  March,  1862,  Lord  Ruiisell  wrote  to  Mr.  Adams  in  part  as  follovra : 
"  I  (ujee  with  yon  in  the  statement  tliat  the  duty  of  nations  in  unity  with  eacb 
other  IB  not  to  suiter  their  good  faith  to  be  violated  by  evO-disposed  pereous  withiD 
their  borders  merely  from  the   inefficao;   of  their  prohibitory  policy."    (Am.  Apji., 

Toi.  ii,  p.  6oa.) 

On  the  aoth  of  November,  1862,  Mr.  Adams,  in  accordance  with  explicit  instmctinii- 
from  Mr.  Seward,  wrote  to  Lord  Russell,  submittine  to  bis  conaideratiou  a  large  num- 
ber of  papers,  establiBhiue  the  fact  that  the  Alabama  had  destroyed  a  number  of 
United  8tat«s  vesAcIs,  and  so  was  actually  carryioK  out  the  intention  which  Mr 
Adams  alleged  that  Hhe  had  prior  to  her  departure  trom  iho  ports  of  Great  Britiii, 
and  in  the  conclusion  of  the  letter  Mr.  Adams  said : 

"  Armed  by  the  authority  of  such  a  precedent,  liaviDg  done  all  in  my  power  to  ip- 
prise  Her  Majesty's  Government  of  the  illegal  enterprise  in  ample  season  for  effecting 
it»  prevention,  and  bein|{  non  enabled  to  abow  the  injurioas  consequences  to  inooceiiT 
parties,  relying  upon  the  security  of  their  commerce  from  any  danger  through  British 
sources  ensuing  irom  the  omission  of  Her  Majesty's  Ooverument,  however  little  lie- 
signed,  to  apply  the  proper  prevention  in  due  season,  1  have  the  honor  to  inform  yom 
lordship  of  the  directions  which  I  bave  received  from  my  Government  to  solicit  redrvi' 
for  the  national  aud  private  injuries  already  thus  sustained,  as  well  as  a  more  effrclivr 
prevention  of  any  repetition  of  such  lawless  and  injurious  proceeding)!  in  Her  M^e^- 
ty's  ports  hereafter.''    (Am.  App.,  vol.  iii,  p.  72 ;  vol.  i,  p.  666.    Brit,  App.,  vol.  iv,  p. 

On  the  19th  of  December,  1362,  Lord  Hussell  in  part  replied  to  Mr.  Adams  as  fvl- 

"  As  regards  yonr  demand  for  a  more  effective  prevention  for  the  futnre  of  the  lil- 
ting ont  of  sncb  vessels  in  British  ports,  I  have  the  honor  to  inform  you  that  Her  Mai- 
eetj's  Government,  after  consultation  with  the  Law-Oflicers  of  the  Crown,  areofopio- 
iou  that  certain  amendments  might  be  introduced  into  the  Foroign-EnlistmenI  Aii- 
which,  if  sanctioned  by  Parliament,  would  have  the  ell'ect  of  Kiving  greater  power  tu 
the  Executive  to  prevent  the  construction  in  British  ports  of  ships  destined  for  the  b'^ 
of  belligerents.  But  Her  Mtneety's  Government  consider  that,  before  submitting  aoy 
proposals  of  that  sort  to  Parliament,  it  would  be  desirable  that  they  should  preiiouilv 
communicate  with  the  Government  of  the  United  Status,  and  ascertain  whether  that 
Government  is  willing  to  make  similar  alterations  in  its  own  Foreign- Enlistment  Ai't : 
and  that  the  amendments,  like  the  original  statute,  should,  as  it  were,  proceed  ft'* 
jHWsu  in  both  conntries. 

"I  shall  accordingly  be  ready  at  any  time  to  coufer  with  yon,  and  to  listen  t^aiij 
suggestions  which  yuu  may  have  to  make  by  which  the  British  Foreign -Enlistment  .\'  <■ 
and  the  correspoudiug  statute  of  the  United  Slates,  may  be  made  more  ellicieut  fm 
their  purpose.''    (Am.  App.,  vol.  i.  p.  667;  vol.iii,p.  eiW;  Brit.  App.,  vol.  iv,p.:!5.) 
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On  tbe  25th  of  Deoember,  1863,  this  tepljr  of  Lord  Eassell  was  forwarded  by  Mr. 
Adama  lo  Mr.  Seward,  (Am.  App.,  vol.  iii,  p.  87,)  and  od  the  19(li  of  January,  16^,  Mr. 
S-n-ard  wrote  to  Mr.  Adama,  leplring  to  the  auggestioos  of  Lord  Buisell,  in  part  as 
fallows : 

"It  is  not  perceived  that  our  anti-eali^tment  act  is  defective,  or  that  Great  Britain 


bu  KTOOad  to  complain  that  it  has  not  been  elTectiially  executed.  Ntivortheless,  tbe 
sitiOD  of  Her  MajeBty'aGoyernmeiit  that  the  two  Ooveruments  shall  cunfer  to- 
T  npon  amendments  to  the  correspoudine  acta  in  tbe  two  C4 
ciliatory,  a  liberal,  and  jnat  apiri^  if  not  a  deaire  to  prevent  future  ci 
YoD  are,  therefore,  autborized  to  confer  with  Earl  Knasell,  and  t«  tn 
sidecation  of  the  Preaident  ancb  ameudmenta  as  Earl  Ruasell  ma;  in  aiicb  a  conference 
tu^Ccest,  and  you  may  think  proper  to  be  approved. 

^"on  will  receive  herewith  a  copy  of  aonie  treasonable  correspondence  of  tbe  inaur- 
Efnts  at  Richmond  with  their  agents  abroad,  wbicb  throws  a  flood  of  light  upon  the 
naval  preparations  they  are  making  in  Great  Britain.  Yon  will  "uae  these  papers  in 
SDcb  a  mauner  as  shall  be  best  calculate*!  to  indnce  tbe  British  Government  to  enforce 
its  exiatinK  laws,  and,  if  possible,  to  amend  them  so  aa  to  prevent  the  execution  of  the 
oalawihl  deaigna  which  will  thus  be  brought  to  tbeir  notice  in  a  manner  which  will 
admit  of  no  question  in  regard  to  the  aufflciency  of  evidence."  (Am.  App.,  vol.  iii,  p. 
113;  vol.  i,  pp.  546,  667.) 

On  tbe  9th  of  February,  1863,  Mr.  Adams  wrote  to  Lord  Ruaaell,  trauamitting  tbe 
"  treasonable  correapondence  of  the  inaurgenta  at  Richmond  with  their  ngenCa  abroad," 
and  said  in  part  aa  follows : 

"These  papers  go  i«  show  a  deliberate  attempt  to  establish  witbin  tbe  limltfi  of  this 
kingdom  b  syat«m  of  action  in  direct  hostility  to  the  Government  of  the  United 
States.  This  plan  embraces  not  only  tbe  building  and  fitting  out  of  several  ships  of, 
war  under  the  direction  of  agents  especially  commissioned  for  the  purpose,  but  the 
pTeparatiou  of  a  series  of  measnres  under  tbe  same  anapioes  for  the  obtaining  from  Her 
Majesty's  snbjects  the  pecuniary  meaua  eaaential  to  the  execution  of  those  hostile  pro- 
jects,"   (Am.  App.,  voL  i,  p.  563.) 

On  the  13th  of  February,  IBK!,  Mr.  Adams  having  bad  a  personal  interview  with 
Earl  RnsBell,  wrot«  to  Mr.  Seward  as  follows  : 

"  In  obedience  to  your  instructions  oontaiued  in  dispatch  No.  4.'>4,  I  called  tbe  atten- 
tion of  Lord  Ruasell,  in  my  conference  of  Saturday,  to  tbe  reply  made  by  him  to  my 
note  of  the  20th  of  November  last,  claiming  reparation  for  the  damage  done  by  No.  290, 
and  secnrity  against  any  repetition  of  the  same  in  future.  I  observed  that  my  Govern- 
ment had  not  yet  authorized  me  to  say  anything  in  regard  to  the  answer  on  tbe  flrat 
point ;  but  with  respect  to  tbe  second,  bis  lordship's  suggestion  of  possible  amendments 
to  the  enlistment  laws  in  order  to  make  them  more  ^ective  had  been  received.  Al- 
though tbs  law  of  tbe  United  States  was  considered  aa  of  very  sufficient  vigor,  the  Oov- 
ernment  were  not  nnwilliag  to  conaider  propositions  to  improve  npon  it. 

"To  that  end  I  bad  been  directed  to  ask  whether  any  such  bad  yet  been  matured  by 
Hn'  Mqjesty'a  Ministers  ;  if  so,  I  ahould  be  happy  to  receive  and  to  transmit  them  to 
Washington.  Hia  lordahip,  repeating  my  remark  that  my  Govomment  considered  its 
present  enliatment  law  as  efficiently  effective,  then  added  that  since  bis  note  was  writ- 
t«ti  the  snbjeot  bad  been  considered  in  the  cabinet,  and  the  Ijord  Cbanoellor  had  ex- 
prnesed  the  same  opinion  of  the  Britiah  law.  Under  these  circnmstancea  he  did  not  see 
tbat  he  could  have  any  change  to  propose. 

"  I  replied  that  I  ahould  report  this  answer  to  my  Gtovemment.  What  explanation 
the  (Jovemment  was  ready  to  give  for  its  utter  failure  to  execute  a  law  confessed  to  be 
effective  did  not  then  appear.'^   (Am.  App.,  vol.  i,  p.  668.) 

On  tbe  14tb  of  Febnia^,  1863,  Lord  Russell  reported  this  same  interview,  as  follows, 
in  a  dispatch  to  Lord  Lyons : 
"I  baa  a  conversation  a  few  days  ago  with  Sir.  Adama  on  tbe  subject  of  tbe  Ala- 

"It  did  not  appear  that  this  Government  deaired  to  carry  on  the  controversy  on  this 
snhject  trom  Washington;  they  rather  left  tbe  conduct  of  tbe  argument  to  Mr.  Adams. 

"  On  a  second  point,  however,  namely,  nliethcr  the  law  with  respect  to  equipment 
of  vessels  for  hostile  purposes  migbtbeimproved,  Mr.  Adams  said  that  bis  Government 
»M  ready  to  listen  to  any  propositions  Her  Mi^jesty's  Government  had  to  make,  hut 
lb*j-  did  not  see  how  their  own  law  on  this  subject  could  be  improved. 

"  I  aaid  that  tbe  cabinet  bad  come  to  a  similar  conclusion  ;  so  that  no  further  pro- 
CNdings  need  be  taken  at  present  on  this  aubject."  (Am.  App.,  vol.  i,  p.  66i.  Brit 
Apn.,  vol.  i.  pt.  i,  p.  48.) 

On  the  2d  of  March,  19611  on  receipt  of  Mr.  Adams'a  dispatch  of  tbe  13tb  of  Febru- 
ary, Mr.  Seward  wrote  to  Mr.  Adams  in  part  as  follows : 

... -B  for  this  Government,  therefore,  only  to  say  that  it  will  be  your  duty  to 


the  execution  of  tbe  law  as  faithfully  as  this  Government  has  executed  the  corresiiond- 
Dg statutes  of  the  United  States."    (Am.  App.,  vol.  i,  p.  669.) 
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On  tlie  STth  of  March,  18R3,  Lord  SnBsell,  reportiDg  to  Lord  Lyona  a  conversktloD 
whiob  Hr.  Adams  bud  had  with  him  the  dny  betore,  and  after  the  receipt  of  the  dispatch 
last  qnoted,  wrote  in  part  aa  foUowB : 

"Mr.  Adams  said  there  was  one  thing  which  might  be  easily  doue.  It  was  enppoMd 
the  British  Qovemment  were  ioditfereut  to  these  notorious  violations  of  their  owu 
laws.    Let  them  declare  their  oondemnatiou  of  all  snch  infractions  of  law. 

"With  respect  to  the  [enlistment]  law  itself,  Mr.  Adama  sud  either  it  was  enScJent 
for  the  parposeaof  nantrality,  and  then  let  the  British  Qovemment  enforce  it ;  or  it  was 
inanfficienC,  and  then  lot  the  British  Ooverninent  apply  to  Parliament  to  amend  it. 

"I  said  that  the  cabinet  were  of  opinion  that  the  tiiw  was  sntflcient,  bnt  that  lef^l 
eTidence  could  not  always  be  procured  ;  that  the  British  Uovemment  had  done  everj*- 
thing  in  its  power  to  eieouto  the  law  ;  bnt  I  admitted  that  the  caaea  of  the  Alabaoia 
and  Oreto  were  a  acandal,  and,  in  some  degree,  a  reproach  to  onr  laws,"  (Am.  App., 
vol.  1,  p.  670;  vol.  iii,  p.  122.    Brit.  App.,  vol.  iv,  pt.  li,  p.  2.) 

On  the  27tb  of  March,  1H63,  the  neutrality  lawa  of  Great  Britain  being  under  cod- 
sideration,  in  connection  with  the  escape  of  the  Alabama,  the  Solicitor- Geo  era),  Sir 
Boundell  Palmer,  aaid ; 

"The  United  Btatea  Government  appear  to  have  a  more  convenient  method  than 
onrB.  Their  custoine  authorities  have  a  court  always  sitting,  ready  to  deal  witb  such 
matters ;  bat  in  tbiA  country  the  customs  authorities  would  have  had  to  seize  the  ship, 
without  any  order  of  the  court,  on  the  responsibility  of  the  Qovemnient ;  aod  it  wonld 
he  a  direct  violation  of  the  law  to  do  that,  unless  there  was  a  justifying  cause  fur 
doing  so."    (Am.  App.,  vol.  iv,  p.  524.) 

In  the  same  debate,  be  said  further : 

"  And  if  onr  law  is  defective,  it  ia  for  this  Honai^  to  consider  whether  it  oagbt  to  be 
amended.  If  Her  M^esty's Government  thought  it  was  so,  they  would  be  wiliiDg,  ia 
concert  with  the  American  Government,  to  consider  bow  it  might  be  amended.  Bnt 
they  could  not  think  it  would  be  acting  prudently  or  safely  to  come  down  to  Parlia- 
ment and  propose  an  alteration  in  our  law,  unless  they  had  reasou  to  believe  that  the 
American  Government  were  prepared  to  take  some  steps  to  place  their  law  also  on  the 
same  basis."    (Am.  Ajip.,  vol.  iv,  p.  523.) 

In  the  same  debate,  Lord  Palmorston  said  : 

"  But  if  this  cry  Is  raised  for  the  purpose  of  driving  Her  Mtyesty's  Government  to  do 
something  which  may  be  contrary  to  the  laws  of  the  country,  or  which  may  be  deroga- 
tory to  the  dignity  01  the  country,  in  the  way  of  altering  our  laws  for  the  pnroose  of 
pleasing  another  Government,  then  all  I  can  say  is,  thatsach  a  course  is  not  likely  to 
accomplish  its  purpose. 

"  I  think  that  the  House  at  least  w 
learned  (Mend  proves  that  we  have,  in  regard  tc 
doue  all  that  the  law  enabled  or  permitted  us  to  do. 

"  The  law  is  in  this  case  of  very  difficult  execution.  This  is  not  the  first  time  whro 
that  has  been  discovered.  When  the  contest  was  raging  in  Spain  between  Don  CarlM 
and  Qneen  Isabella,  it 'was  my  duty,  the  British  Government  having  taken  part  with  tbe 
Queen,  to  prevent  supplies  from  being  sent  to  Don  Carlos  from  this  country.  There  were 
sevei^  cases  of  ship'j  fitted  out  in  tbe  Thames;  but,  though  I  knew  they  were  intended 
to  go  in  aid  of  Don  Carlos,  it  was  impossible  to  obtain  that  information  which  would 
have  enabled  the  Government  to  interfere  with  anccosa. 

"  I  do  hope  and  trust  that  the  people  and  Government  of  tbe  United  States  will 
believe  that  we  are  doing  our  best  in  every  cose  to  eiecnte  the  law  ;  bnt  they  most 
not  imagine  that  any  cry  which  may  be  raised  will  induce  as  to  come  down  to  this 
House  with  a  proposal  to  niter  the  law.  We  have  had — I  have  bad — some  experience 
of  what  any  attempt  of  that  sort  may  be  expected  to  lead  to  ;  and  I  think  there  are 
several  gentlemen  sitting  on  this  bench  who  would  not  be  disposed,  if  I  were  so  in- 
dined  myself,  to  concur  in  any  such  proposition."    (Am.  App.,  vol.  v,  pp.  530, 531.) 

On  tbe  9th  of  June,  1863,  certain  merchants  of  Liverpool  addressed  a  meujorisl  U> 
Lord  Russell,  in  part  as  follows  : 

"  Your  memorialists,  who  are  deeply  interested  In  British  shipping,  view  with  dis- 
may the  probable  future  consequences  of  a  state  of  alTairs  which  permits  a  foreipi 
belligerent  to  construct  in,  and  send  to  sea  from,  British  ports  vessels  of  war  in  con- 
travention of  the  provisions  of  the  existing  law. 

"  That  the  immediate  effect  of  placing  at  the  disposal  of  that  foreign  belligerent  a 


very  small  number  of  steam  cmisers  has  been  to  paralyze  tbe  merohant  marine  of  a 
powerful  maritime  and  naval  nation,  inflicting  within  a  few  months  losses,  direct  and 
indirect,  on  l^'^  Hhin-nwninff  atwI  mei-cantile  intereals  ivhich  veara  of  neacA  mav  nrOTS 
inadequate  t( 


indirect,  on  its  ship-owning  and  mei-cantile  interesis  which  years  of  peace  maf  ptora 
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'TaoT  meinorialiBts  would  acoardJDgl;  respectfallT  nrge  upon  your  lordabip  the 
«iptdjeDi;7  of  propoBiDK  to  ParUanient  to  sanction  tne  introduction  of  such  amend- 
OMitta  iDto  tbeToTeign-EDlistnient  Act  as  may  bave  tbe  effect  of  eivine  greuter  power 
tn  the  EiecDtive  to  prevent  the  coniitruction  in  Britieb  ports  of  sSipe  destJued  foe  nse 
«f  b«1)igerente.'*    (Am.  App.,  vol,  i,  p.  672.) 

On  tM  34tb  of  Jone,  1863,  the  Lord  Cliief  Baron,  in  cborgiag  the  jury  in  the  Alex- 
anilra  caoe,  said : 

"Gentlemen,  I  must  say,  it  seems  to  me  that  the  Alabama  sailed  away  from  Liver- 
pool witboat  any  arms  at  all,  merely  a  sbiji  in  ballast,  uafurnixhed,  unequipped,  un- 
r^pared,  and  her  arms  were  pat  in  at  Terceiro,  not  a  port  in  Her  Mi^esty's  duminioDS. 
Tlie  Foreign-Enlistment  Act  is  no  more  violated  by  that  than  by  auy  other  indifferent 
matter  Uiat  might  happen  about  a  boat  of  any  kind  whatever."  (Am.  App.,  vol.  v, 
D.  1».) 

replied  to 

^  'easonable 

parposes,  and  to  the  full  extent  to  which  international  law  or  comity  cau  require, 
provided  proof  can  be  obtained  of  any  act  done  with  the  intent  to  violBt«  it. 

'-Even  if  the  provisions  of  the  act  were  extended,  it  would  still  be  necessary  that 
!iiiFh  proof  should  be  obtained,  because  no  law  could  or  should  be  passed  to  punish 
apnD  suspicion  instead  of  upon  proof."    (Am.  App.,  vol.  i,  p.  G73.) 

Od  the  16th  of  July,  ISti:!,  Mr.  Adams,  transmitting  to  Mr.  Seward  copies  of  the 
memorial  of  the  Liverpool  merchants,  and  of  the  reply  to  the  same,  wrote  in  part  aa 
foUoH's : 

"  It  may  be  inferred  from  this  that  the  Government  will  persist  in  their  eflbrta  to 
enforce  tbe  provisions  of  the  Enlistment  Act  through  the  Courts,  reservinz  to  then- 
v1f«b  an  avenue  of  escape,  by  reason  of  auy  failure  to  be  supplied  with  evidence 
of  intent  to  violate  them.  Whether  they  expect  the  duty  of  looking  this  np  to  be 
performed  by  us,  or  tbey  design  to  seek  it  also  from  other  sources,  does  not  clearly 
ipwar."    (Am.  App.,  vol.  i,  p.  671.) 

Oa  the  16th  of  September,  1H6J,  Mr.  Adams,  in  a  letter  to  Earl  Russell,  while 
dncribing  the  great  dungor  threatening  the  United  States  in  the  building  of  the  rams 
]}j  the  Lairds  at  Liverpool,  said  in  part  as  follows  : 

"And  hero  yonr  lordships  will  permit  me  to  reoiiud  you  that  Her  M^esty's  Gorem- 
neul  cannot  justly  plead  the  inefllcacy  of  the  provisions  of  the  enlistment  law  to 
ffl/nrce  the  duties  ot  neutrality  in  the  present  emergency  as  deprivino;  them  of  the 
p««CT  to  prevent  the  anticipated  dnnger.  It  will  doubtless  be  remembered  that  the 
pro|H)8ition  made  by  yon,  and  which  Ihad  the  honor  of  being  the  medium  of  oonvey- 
ing  lo  my  Government,  to  agree  upon  some  forms  of  amendment  of  the  respective 
ilatales  of  the  two  countries,  in  order  to  make  them  more  effective,  was  entertained 
lit  Ibe  latter,  not  from  any  want  of  confidence  in  the  ability  to  enforce  the  existing 
ititale,  but  irom  a  desire  to  co-operate  with  what  then  appeared  to  he  the  wish  of  Uer 
Hajmty's  Ministers.  But,  upon  my  communicating  this  reply  to  your  lordship,  and 
iotiling  the  discnssion  of  propositions,  you  then  infurmed  me  that  it  had  been  decided 
Dot  to  proceed  any  further  in  this  direction,  as  it  was  the  opinion  of  the  Cabinet,  sus- 
tained by  the  authority  of  the  Lord  Chancellor,  that  the  law  was  fully  effective  in  its 
present  shape."    (Am.  App.,  vol.  ii,  p.  378 ;  vol.  vi,  p.  67:).    Brit.  App.,  voL  ii,  p.  364.) 

On  the  25th  of  September,  1863,  Earl  Russell  replied  to  Mr.  Adams  in  part  as  follows : 

"There  are,  however,  passages  in  your  letter  ot  the  IGth,  as  well  as  ui  some  of  your 
former  ones,  which  Bo  plainly  and  repeatedly  imply  an  intimation  of  hostile  proceed- 
iDgloward  Great  Britain  on  tbe  part  of  the  Government  of  the  United  States,  nnlew 
'ten  are  takea  by  Her  Mi^estj's  Government  which  tbe  law  does  not  authorize,  or 
wen  the  law,  which  you  consider  as  insufficient,  is  altered,  that  I  deem  it  IncnmbeDt 
°P0D  me,  in  behalf  of  Het  M^esty's  Government,  frankly  to  state  to  yon  that  Her 
Half's  Government  will  not  be  induced  by  any  such  ooosidnration  either  to  over- 
«ef  the  limits  of  tbe  law,  or  to  propose  to  Parliament  any  new  law  which  they  may 
i»>t,  for  reaaoDB  of  their  own,  think  proper  to  be  adopted.  They  will  not  shrink  from 
"J  consequences  of  such  a  decision."  (An.  App.,  vol.  1,  p.  674 ;  vol  ij,  p.  3S4.  Brit. 
App.,  ToL  ii,  p.  374,) 

On  tbe  16th  of  Pebraary,  1864,  Earl  Russell  spoke  in  the  House  of  Lords  in  part  as 

"  RefeniuK  again  to  the  Alabama,  the  noble  earl  seems  to  be  much  shocked  becanae 
1  uid  that  that  case  was  a  scandal,  and  in  some  sense  a  reproach  upon  British  law.  I 
•If  that  here,  as  I  said  in  that  dispatch.  I  do  consider  that,  baviue  passed  a  law  to 
prevent  the  snlistment  of  Her  H^esty's  subjects  in  the  service  of  aToreign  power,  to 
pntent  the  fittiug  out  or  equipping,  within  Her  Majesty's  dominions,  of  vessels  for 
*4rlike  purposes  without  Her  M^esty's  sanction ;  I  say  that,  harioE  passed  snch  a  law 
in  Ibe  year  1619,  it  is  a  scandal  and  a  reproach  that  one  of  the  belligerenta  iu  this 
American  contest  has  been  enabled,  at  the  order  of  the  confederate  government,  b>  fit 
ot  a  vessel  at  Liverpool  iu  such  a  way  that  she  was  capable  of  being  made  a  veead  of 
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war ;  tbat,  after  goiog  to  anotbei  ^rt  !□  Her  Majesty's  dominions  to  ship  a  portion  of 
lier  crew,  she  proceeded  to  a  port  in  neutral  territory  and  tliere  completed  her  crew 
and  equipment  as  a  TeBsel  of  war,  so  that  she  hae  since  been  able  ti  capture  aad  de- 
stroy lnDoceat  merchant  Teiwels  belonfjiuR  to  the  other  belligereot.  Having  been  thus 
equipped  by  au  eyasioa  of  the  law,  I  aay  it  is  a  scandal  to  our  law  that  we  should  not 
be  able  to  prevent  aoch  belligerent  operations.  Z  venture  to  say  so  maoh,  because  at 
the  Foreign  Office  I  feel  this  to  be  very  inconvenieut.  If  yon  choose  to  say,  M  yon 
might  have  said  in  former  times,  'Let  vessels  be  fitted  (int  and  sold;  let  a  vessel  do  to 
Charleston,  and  there  be  sold  to  any  agent  of  the  confederate  government,'  I  coiild  un- 
derstand snch  a  state  of  thinEs.  But  if  we  have  a  law  to  prevent  the  fitting  out  of 
warlike  vessels,  without  the  license  of  Her  Jlajesty,  I  do  say  this  case  of  the  Alabama 
is  a  scandal  and  a  reproach.  A  very  learned  Judge  has  said  that  we  might  drive,  not 
a  coach  and  six,  but  a  whole  fieet  of  ships  tbrougb  tbat  act  of  Parliament.  If  that  be 
a  correct  description  of  onr  law,  then  I  say  we  oiiRht  to  have  the  law  made  more  clear 
and  intelligible.  This  law  was  said  to  be  pae»od  to  secure  the  peace  and  welfare  of 
this  nation,  and  I  trust  it  may  be  found  in  tlie  end  sufficient  fur  tnat  pnrpose.  I  say, 
however,  that  while  the  law  remains  in  its  present  state  its  purpose  is  obviously  de- 
feated, and  its  enactments  made  of  no  effect  by  British  subjects  who  defy  the  Queen's 
proclamation  of  neutrality,"    (Am.  App.,  vol.  v,  p.  528.) 

On  the  30th  of  August,  1865,  tlieBritisliForcign-EuliBtment  Act  remaining  unchanged. 
and  the  rebellion  in  the  United  States  having  been  crushed.  Earl  Kassell  wrot«  Hr. 
Adams  in  part  as  follows: 

"  You  say,  indeed,  that  tlie  Government  of  the  United  States  altered  the  law  at  the 
urgent  retiuest  of  the  Portuguese  minister.  But  you  forget  that  the  law  thus  altered 
was  the  law  of  1T94,  and  that  the  law  of  1818,  then  adopted,  was,  in  fact,  so  far  as  it 
was  considered  applicable  to  the  circumstances  and  tnstitntions  of  this  country,  the 
model  of  OUT  Foreign-Eulistment  Act  of  1819. 

"  SuTely,  then,  it  is  not  enough  to  sny  tbat  your  Govemment,  at  the  request  of  Por- 
tugal, induced  Congress  to  provide  a  new  and  more  stringent  law  for  the  pnipose  of 
C  eventing  depredations,  if  Great  Britain  has  already  snch  a  law.  Had  the  law  of  the 
nited  States  of  1818  not  been  already,  in  its  main  provisions,  adopted  by  our  legislft- 
ture,  you  might  reasonably  have  asked  us  to  make  a  new  law ;  but,  surely,  we  ore  not 
bound  to  go  on  making  new  laws  ad  iafinilum  because  new  occasions  arise. 

"  The  fact  is,  this  question  of  a  new  law  was  frequently  discnsaed ;  but  the  conoln- 
sion  arrived  at  was,  that  unless  the  existing  law,  after  a  sufficient  trial,  shonld  be 
proved  to  be  practically  inadequate,  the  object  in  view  would  not  be  promoted  by  any 
attempt  at  new  legislation."    (Am.  App.,  vol.  i,  p.  677;  vol.  iii,  p.  563,] 

On  the  18th  of  ^ptember,  1865,  Mr.  Adams  replied  to  Earl  Russell  in  part  aa  follows: 

"The  British  law  is,  as  your  lordship  states,  a  re-enactment  of  that  of  the  United 
States,  but  it  does  not  adopt  all  of  'its  main  provisions,'  as  you  seem  to  suppoee.  Sin- 
gnlarly  enough,  it  entirely  omits  those  very  same  sections  which  were  originally  en- 
acted in  1617,  as  a  temporary  law  on  the  complaint  of  the  Portuguese  minister,  and 
were  mode  permanent  In  that  of  1818,  It  is  in  these  very  sections  that  our  experience 
has  shown  us  to  reside  the  best  preventive  force  in  the  whole  law.  I  do  not  doubt,  *s 
I  had  the  honor  to  remark  in  my  former  note,  that  if  they  had  been  also  incorporated 
in  the  British  statute,  a  large  portion  of  the  undertakingH  of  which  my  Government  so 
instly  complains  would  have  never  been  commenced ;  or,  if  commenced,  would  never 
have  been  executed.  Surely  it  was  not  from  any  fault  of  the  United  States  that  these 
effective  provisions  of  their  own  law  failed  to  find  a  place  in  the  corresponding  legis- 
lation of  Great  Britain.  But  the  occasion  having  arisen  when  the  atraence  of  some 
similar  s^inrity  was  felt  by  my  Government  to  be  productive  of  the  most  injurions 
effects,  I  cannot  but  tbink  that  it  was  not  so  unreasonable,  as  your  lordship  seems  to 
assume,  that  I  should  hope  to  see  a  willingness  in  that  of  Great  Britain  to  make  the 
reciprocal  legislation  stitl  more  complete.  In  tbat  hope  I  was  destined  to  be  utterly 
disappointed^  Her  Majesty's  government  decided  not  to  act.  Of  that  decision  it  is  no 
part  of  my  duty  to  complain.  The  responsibility  for  the  injuries  done  to  citiiens  of 
the  United  States  by  the  sabiects  of  a  friendly  nation,  by  reason  of  this  reftaaal  to 
respond,  surely  cannot  be  maae  to  rest  with  them.  It  appears,  therefore,  neoessarilf 
to  attaolk  to  the  party  making  the  refusal,"    <Am.  App.,  vol.  i,  pp.  679, 660.) 

On  the  3d  of  November,  18^,  Earl  Russell  wrote  to  Mr.  Adams  in  part  as  follaws: 

"  Tet  it  appears  to  me,  I  confess,  that  as  neither  the  law  of  the  United  Statee  nor  oar 
own  Forei^-Enlistment  Act  have  proved  apon  trial  completely  eCBcacious,  it  is  wortb 
oonsideration  whether  improvements  may  not  be  made  In  the  statntee  of  both  nations, 
BO  that  for  the  futnre  each  government  may  have  in  its  own  territory  as  much  secarity 
as  oar  bee  institutions  willpermit  against  those  who  act  in  defiance  of  the  intention 
of  the  sovereign,  and  evade  the  letter  of  it«  laws."    (Am.  App.,  vol.  iii,  p.  588.) 

Oik  the  18th  01  November,  1865,  Mr,  Adams  replied  to  the  Earl  of  Clarendon,  gao- 
ceaeor  of  Earl  Russell,  in  part  as  follows : 

"  Yet  with  regard  to  the  proposition  immediately  before  me,  I  cannot  forbear  to  ob- 
aorre  tbat  it  is  predicated  upon  an  assumption  that  the  legislation  of  the  two  couatiieft 
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nnowtqiully  inefficacioos,  irhicb  I  caanot  entertain  for  &  moment.  Ou  the  contnuy, 
tbentcemly  fur  some  action  in  fatuie  seema  to  me  to  be  imperative,  because  that 
lt)99Utioit,  M  it  now  Btsads,  is  not  co-eTtensive. 

"  For  it  is  haidlf  possible  fur  me  to  itaogine  that  the  people  of  tbe  United  States, 
iStt  tbe  experience  tbey  bare  bod  of  injuries  from  the  imperfection  of  British  leeis- 
lUi«ii.  and  >  refosal  to  amend  it,  vould  be  residy  cheerfully  to  leepond  to  anotner 
^peat  like  that  made  in  lr<55,  bv  Her  Uitjesty's  representative,  to  the  more  stringent 
mi  effective  protection  extended  b;  tbeir  own."    (Am.  App.,  vol.  ill,  p.  631.) 

Oa  the  14th  of  December,  this  last  dispatch  baviag  been  transmitted  to  Mr.  Seward, 
Ik  wrole  Hr.  Adams  in  part  as  folloiTH  : 

"  I  am  directed  by  the  President  to  approve  of  the  views  which  yon  have  expTeased 
in  regird  to  a  proposition  made  by  Earl  Rnssell  for  a  concurrent  reviniOD  by  the  two 
rmvemments  of  their  leeislation  upon  the  subject  of  tbe  neutrality  laws.  Yoa  will, 
Uiercfore,  inform  Lord  Clarendon  that  the  United  States  do  not  incline  toward  an 
Mccptance  of  Earl  Rnssell's  proposition."     (Am.  App.,  vol.  iii,  p.  f^-) 

Od  the  30th  of  Jannary,  11^67,  a  Commission  was  appointed  by  the  Qaeeu — 

"  To  inquire  into  and  consider  the  cbaracter,  working,  and  effect  of  the  laws  of  tfaia 
Tfaim,  available  for  tbe  enforcement  of  neutrality  dnnng  the  existence  of  hottilitiea 
bptneen  other  states  with  whom  we  are  at  peace ;  and  to  inqnire  and  report  whether 
iBj  and  what  chanj^  oogbt  to  be  made  in  such  lawa  for  the  purpose  of  Kiviog  to 
ibem  increased  efficiency,  and  bringing  tbem  into  full  conformity  with  our  inter- 
aalLODal  obligations."    (Am.  App.,  vol.  iv,  p.  79.) 

Dnringthe  year  1868,  the  Commission  reported  that  in  their  opinion  the  Forei^-Eo- 
iiilmeut  Act  "  might  be  made  more  eCBcient  by  tbe  enactment  of  "  certain  provisions. 
"^ee  the  report.     (Am.  App.,  vol.  iv,       ""  ' 

"■"■-"  '   "  -   *■  -  ■  'otol  Angnsia,  IS7U,  W 
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i,  pp.  1-9.     See  also  extracts 
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NOTE  D. -CONSIDERATION  OF  THE  CLAIMS  ARISING  IN  THE 
DESTRUCTION  OF  VESSELS  AND  PROPERTY  BY  THE  SEVERAL 
CRUISERS. 


Tbe  United  &tat«H  presented  to  this  Tribunal,  on  the  15th  of  December  last,  a  de- 
tailed printed  statement  of  all  the  claims  for  tlie  destmction  of  Tesaela 
m^'UlTttiifin  m-  ""^  property  by  tbe  sBveral  omisers  that  had,  down  to  that  date,  come 
mi^  to  their  Knowledge  in  time  to  he  so  presented.    The  United  State*  tben 

declared  that  this  statement  showed  the  cruisers  which  did  the  injmy, 
tbe  vessels  destroyed,  the  Beveral  claimants  for  the  vessel  and  for  the  carffo,  the  amonnt 
insured  upon  each,  and  all  the  other  facts  necessary  to  enable  this  Tribunal  to  reach  » 
conclnsion  as  to  the  amonnt  of  the  injury  committed  by  tbe  cruiser ;  and  further,  tbftt 
it  showed  the  nature  and  character  of  the  proof  placed  in  the  haiidH  of  the  United 
States  by  the  sufTereni. 

In  accordance  with  its  right,  the  United  States  apaia,  on  the  IGth  day  of  April  laat, 
presented  to  this  Tribunal  a  revised  statement  of  claims  containing  those  mentioned  in 
tbe  previoas  statement,  as  well  as  others  which  bad  been  received  by  the  Oovemment 
of  the  United  States  subsequent  to  the  printing  of  the  previous  statement  and  prior 
to  the  22d  of  March,  1872,  at  which  time  it  was  necessary  to  conclude  the  printiug  of 
the  revised  list  in  order  that  it  might  reach  Geneva  in  season  for  presentation  with  tbe 
Conuter  Case  of  tbe  United  States.     (See  Revised  List  of  Claims,  p.  336.) 

w<ihiiuniiir~f  These  claims  do  not  appear  aa  claims  audited  by  the  United  State«, 
Sl>r™d'u«.'uBKri  ^"^  '"  '''*  '"""  ^"^  supported  by  the  evidence  in  which  the  olaimajits 
ihrnL  have  presented  them  to  the  Government  of  the  United  States. 

Iq  bis  Annual  Mesaage  in  December,  1870,  President  Orant  recommended  that  Con- 
gress should  anthorize  the  appointment  of  a  Commission  to  take  proof  of  the  amounts 
and  the  ownersfaip  of  these  several  claims  on  notice  to  the  representative  of  Her 
Majesty  at  Waehinfcton ;  and  also  that  authority  shoold  be  given  for  tbe  settlement 
of  these  claims  by  the  United  States,  so  that  the  Government  might  have  tlie  owoer- 
ahip  of  the  private  claiins  as  well  as  the  responsible  control  of  all  demands  against 
Great  Britain.  A  Bill  hod  been  introduced  into  Congress  for  carrying  out  this  reoom- 
mendation  of  tbe  President,  when  the  negotiation  and  ratiBcation  of  the  Treaty  nnder 
whicb  this  Tribunal  is  now  assembled,  prevented  the  proposed  legislation.  Otberwian 
these  olaims  might  now  have  eiisted  as  so  many  millions  of  dollars  whicb  the  United 
Stateahadpaidtoitecitizensfor  injuries  which  it  believed  to  have  tteen  inflicted  upon 
them  by  Great  Britain. 

Kecognizing  tbe  utuation  in  which  these  and  other  claims  of  the  United  States 
eiisted,  the  Treaty  provided  that  under  certain  oonditione  this  Tribunal  might  "  pro- 
ceed to  award  a  sum  in  gross  to  be  paid  by  Great  Britain  to  the  United  States  for  all 
the  claims  referred  to  it ; "  and  further,  that  in  case  the  Tribunal  "  should  not  award 
a  sum  in  gross,"  then  that  "a  board  of  assessors"  should  be  appointed  to  ascertain  and 
determine  what  claims  are  valid,  and  what  amount  or  amoants  should  be  paid  by  Oreat 
Britain  to  the  United  States  on  account  thereof,  under  the  decision  of  this  Tribunal, 

Tbe  United  States,  however,  for  reasons  stated  in  ita  Case,  (p.  480,)  earnestly  ex- 
Tii.  tiniiFd  suta  pro»Md  the  hope  that  the  Tribuoal  would  exercise  the  power  coDferred 
i..,rr.^...ri^i.  upon  it  to  awardasnm  in  gross  to  be  paid  1^  Great  Britain  to  the 
"IS.™  ™Mrt"  United  States,  believing  that  it  would  be  ni^nst  to  impose  further  delay 
and  the  expense  of  presenting  dums  to  another  tribunal,  if  the  evidence 
which  the  United  States  has  the  honor  to  present  for  the  consideration  of  these  Arbitrator 
shall  prove  to  be  sufllcient  to  enable  them  to  determine  what  sum  in  gross  wonid  be  a 
just  oompensation  to  the  United  States  for  all  the  iujariee  and  losBta  of  wbiob  it 
oomnlains.  In  the  opinion  of  the  United  States,  the  evidence  presented  does  fhrnlab 
all  tne  facts  necessary  to  enable  the  Tribunal  to  reach  such  a  conclusion.  The  United 
Slateehas  not,  however,  thought  it  necessary  to  print  alt  the  memories  and  docDmenta 
presented  by  the  several  claimants,  and  referred  to  in  the  two  lists  of  claims ;  nor,  in 
the  absence  of  any  expressed  desire  on  the  part  of  this  Tribunal,  has  it  produced,  ^ 
it  offered  to  do,  if  desired,  the  original  evidence. 

Her  Mt^esty'a  Government  has,  in  vol.  vii  of  the  Appendix,  presented  with  the 
Counter  Case  a  report  of  a  committee  of  two  persons,  Messrs.  Cohen  and 
a^M^'it^iUS!™'  ^ODDg,  appointed  by  the  Board  of  Trade  to  investigate  the  olaims  pre- 
sented on  oebalf  of  the  United  States  Government. 

This  committee  felt  it  to  be  its  duty  to  silt  and  analyze  these  claims,  to  state  the 
'i  which,  in  its  opinion,  should  be  considered  to  constitute  a  fair  and  propw 
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«anpcnaatioii  for  thn  losseB  in  respeot  to  which  these  claioiB  are  pot  focward,  BOd  to 
e:nhua  the  i«aaoas  upon  which  itti  oonclusioDH  were  fouaded. 

Tlwir  T«port  is  said  to  cover  all  the  claims  contained  in  the  pnated  list,  CTclnsiTe  of 
tbs  oljtimB  for  interest  and  the  claims  relating  to  increased  war  premiums.  And  JD  the 
Britisb  Conater  Case  (p.  134)  it  is  stated  that "  a  reference  to  this  report-will  oottTJnce 
ths  AAitratoiB  that  no  reliance  can  be  placed  on  the  estimates  preaeated  of  alleged 
piiTote  loeaes,  and  that  were  the  Tribun^  to  hold  Great  Britain  liable  in  respect  to  way 
(MM  or  more  of  the  enumerated  cruisers,  and  to  decide  on  awarding  a  groM  sum  for 
rampensatlou,  these  estimates  could  not  safelj  be  accepted  aa  fnmishing  even  a  prima- 
fatie  basis  for  the  compntation  of  such  a  gross  sum." 

The  Government  of  the  United  States,  on  the  other  hand,  holds  that  the  statoment 
of  elsiiue  presents  all  the  facts  necesaary  to  enable  the  Tribunal  to  reach 
seoDclaaion  as  to  the  amount  of  injury  committed  by  each  crniser,  not  iw'c'i!wu'  " 
with  that  exactness  which  would  be  necessary  if  the  Tribunal  were 
laked  to  nsncoo  the  damages  caused  to  each  claimant,  bnt  with  sufficient  exactoesB  to 
msble  the  Ttibunal  "to  award  a  sum  in  gross  to  be  paid  by  Qreat  Britain  to  the  United 
Slates  for  all  the  claims." 

The  United  States  cannot  recognize  the  report  of  Messrs.  Cohen  and  Toung  as  any 
bssia  for  the  estimate  or  computatiou  of  indemnity  by  this  Tribunal.  To  that  oom- 
nittee  as  a  Board  of  Assessors  the  United  States  have  not  referred  theee  claims,  neither 
liH  this  Tribunal  sought  the  report  of  those  gentlemen  aa  the  opinion  of  experts. 

The  Connsel  of  the  United  States  will,  however,  call  the  attention  of  this  Tribunal  to 
•omeof  the  general  chorocteriatica  of  these  claimg  ae  they  appear  in  the  lists  of  claims, 
sod  at  the  same  time  will  note  certain  comments  nwde  thereon  by  Hessrs.  Cohen  and 

The  claims  now  under  di«caesion  (excluding  those  for  increased  war  pcemiums)  may 
be  divided  into  two  general  clauses ; 

1.  Cl^ms  for  the  alleged  value  of  property  destroyed  by  the  several  cruisers. 

2.  Claims  nrieiug  from  damages  in  the  destruction  of  property,  but  over  and  above 

Under  the  first  class  wonld  be  Inclndcd,  (a)  owners'  claims  for  the  valnes  of  goods 
destroyed  ;  (i)  merobants'  claims  for  the  values  of  goods  destroyed ;  (c)  whalers  and 
fishermen's  clwms  for  the  valnes  of  oil  or  fish  destroyed ;  (d)  passengers,  officers,  and 
•silora^  oUums  for  the  values  of  nersonal  property  destroyed  :  (e)  the  claims  of  inanr- 
soce  compaojee,  for  the  values  of  property  destroyed  for  which  they  had  paid  the  ovm- 
m  the  inenrance. 

Under  the  second  class  of  claims  would  be  included,  (a)  owners'  claims  for  the  loss 
of  ebarter-partiee,  freights,  ibc. ;  (h)  merchants'  claims  for  the  loss  of  expected  profits 
IS  goods ;  (c)  whalers   and  fishermen's  claims  for  the  prospective  catoh  of  o'    -  "-'-  - 


(d)  nsHeDgers'  claims  for  various  injuries  other  than  in  the  loss  of  baggage ;  (0)  offl- 
cerr  and  sailors'  claims  for  wages  and  expenses  until  their  arrival  home. 

As  to  this  first  general  class  of  claims,  the  Counsel  believe  that  the  Tribanal  will  find 
thstthey  are  fitirly  stated  by  theclaimants.  It  was  possible,  doubtless,  for  Messrs.  Cohen 
iad  Toung  to  find  therein  some  claims  which  seemed  to  them  to  have  been  exaggerated  ; 
bat  certainly  as  to  the  value  of  property  this  Tribnnal  must  regard  the  sworn  valuation 
of  men  who  owned  the  property  destroyed,  and  who  made  tbeil  eetimstea  at  or  abont 
the  time  of  ite  destmctiOD,  rather  than  the  eatimates  of  Messrs.  Cohen  and  Yoong,  who 
bive  no  knowledge  of  the  property  destroyed,  except  that  tbe  claimante  say  it  waa  of 
■  certain  value. 

The  owners  of  vessels  have  generally  songht  to  establish  their  clwms  by  a  awom 
memorial  setting  forth  the  facts,  describing  the  vessel,  and  stating  her  value.  In  some 
instances  they  have  presented  the  certificate  of  underwriters  or  ship-bnildera  in  support 
of  tbeir  statement.  An  examination  of  their  several  claims  will  show  that  the  owners 
have  by  no  means  given  such  valnes  to  their  vessels  as  would  show  them  to  have  been 
of  ao  eqnal  value  per  ten.  But  this  is  no  evidence  of  exaggerated  value,  aa  Meseis. 
Cohen  and  Young  would  seem  to  imply,  but,  rather,  being  correspondent  with  the  fact. 
Dsmaly,  that  the  vessels  are  not  of  equal  value  per  ton,  indicates  that  the  owners  have 
plaoed  a  fair  valuation  upon  their  property. 

HeMTB.  Cohen  and  Young  have  made  some  investigations  from  which  they  baveeon- 
clnded  that  the  price  of  $40  per  ton  is  a  liberal  eetimate  of  tbe  average  ^^_ 

lurket  price  of  tne  tnerchant  veesels  destroyed  by  the  Alabama  and  other  Bt.uHk  Thiouu  ^ 
erniasw,  and  it  may  be  well  to  notice  how  they  arrived  at  this  ooncln-  '^'jj^^^*  "*" 
■ion ;  for  it  will  then  appMr  how  little  valao  can  be  put  opon  the  same.  "* 
Tbey  My,  vol.  vii,  Appendii.  Britisb  Case,  p.  22,  "  We  have  been  at  some  pains  to  asoei- 
tun  the  average  price  per  ton  which  was  realized,  shortly  before  tbe  time  of  the  cap- 
tiins,in  the  ports  of  Liverpool  and  London  by  a  sale  of  a  very  large  number  of  vessels 
bahiDgjng  to  the  United  States,  and  it  seems  to  us  to  be  a  fair  inference  from  the  £aet  of 
these  sales  being  ofiected  in  Kngland,  that  tbe  prices  obtained  here  did  not  fall  ahort 
of  the  market  valne  in  America." 

Tbe  Coansel  maintain  that  no  average  price  or  no  oonclusion  oonld  ba  mora  ni^ut 
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than  this.  The  fact  beiDK  that  British-bailt  cruiBors  were  deetrojiDg 
•jA'r' tii°"k'""'  '^^'y  United  States  VBBBel  they  oould  find,  led  some  United  States  oiti- 
criicim  '  "  zens  to  sell  their  Hhipa  to  EnffliBbmen,  who  could  flj*  orer  them  a  flag 
that  wonld  save  them  from  this  dcBtractioD.  Under  theaecircnmstancet, 
it  haa  probably  been  possible  for  Messrs.  Cohen  and  Yonng  to  Und  at  Liverpool  and 
London  the  record  of  tli»t«rmsof  transfer  of  many  ships  of  the  Uuited  States  to  British 
Buttjeata.  Bnt  if  this  Tribunal  shall  find  that  Great  Britain  has,  by  any  act  or  omis- 
BioD,  failed  to  fulfill  any  of  the  duties  set  forth  in  the  three  rules,  or  recoenized  by  the 
principles  of  international  lair,  not  incoDsistent  with  such  rules,  and  shall  certify  such 
fact  as  to  the  Alabama  and  each  of  the  other  cruisers,  certainly  it  will  not  then  proceed 
to  award  that  Great  Britain  shall  pay  for  those  vesaels  which  the  Alabama  destroyed 
at  the  low  rate  at  which  Enslishmen  were  enabled  to  buy  other  vesBelB  of  the  United 
States,  which  were  sacrificed  rather  than  to  mn  the  risk  of  their  capture  by  the  same 
cruisers.  And  further,  the  value  to  a  citizen  of  the  United  States  of  a  ship  in  Loudon, 
under  the  British  flag,  is  Dot  the  sameasberrolue  to  bim  under  tbtt  flag  of  the  United 
SUtes. 

By  the  laws  of  the  United  States,  certain  privileRea  are  given  to  vessels  built  in  the 
United  Stal-es  and  owned  by  citir-eus  of  the  United  States,  auA  practically  no  vessel 
can  cany  the  flag  of  the  Uuited  States  unless  it  was  bnilt  in  the  United  States.  The 
object  of  this  law  is  to  encourage  ship- building  in  the  United  States,  and  the  effect  of 
it  IB  to  make  ships  built  in  the  United  States  more  valuable  to  citizens  of  the  United 
States  than  similar  ships  bnilt  out  of  the  United  States  wonld  be  to  citizens  of  the 
United  States,  or  than  the  same  ships  would  be  to  any  persons  not  citizens  of  the 
United  States.  Therefore,  the  price  at  which  a  Uuited  States  ship  can  be  sold  in  Great 
Britain  is  by  no  means  the  representative  of  her  value  to  a  citizen  of  the  Uuited  States, 
for  the  United  States  citizen,  wbile  he  owns  her,  is  able  to  employ  her  in  certain  trade 
and  commerce  in  whicli  the  British  subject  cannot  employ  ber,  CouseiiQently,  bat 
few  United  States  vessels  have  ever  been  sold  in  England,  except  when  the  Alabama 
and  her  coneort«  were  bnmiug  all  vessels  that  carried  the  Hag  of  the  United  States. 
Certainly  those  United  States  citizens  who  lost  their  veseeU  by  the  Alabama  must  not 
bo  paid  for  them  at  the  rate  at  which  other  citizens  of  the  United  States  sacrificed 
their  property  throngh  fear  of  the  same  danger.  The  fact  that  a  large  number  of  ves- 
sels were  transferred  to  the  British  flag,  though  it  has  destroyed  the  commerce  of  the 
United  States,  may  have  saved  Great  Britain  from  the  liability  of  paying  for  the  abso- 
lute destruction  of  the  vessels  transferred.  Bnt  it  cannot,  in  justice,  be  bcld  to  present 
a  standard  of  value  for  otliers,  not  sacrificed  throngh  fear  of  biiruing,  bat  Actually 
burned. 

The  owners  have  eetimated  the  ronnd  valne  of  their  property  as  vessels  of  the  United 
States  to  citizens  of  the  Uuited  States,  and  at  that  rate  it  must  bo  estimated  ia  the 
award  of  any  gross  snm. 

...        What  has  been  said  in  regard  to  the  estimate  put  upon  the  merchant 

vessels  by  Messrs.  Cohen  and  Young  will  also  apply  to  their  estimate 

.  ..  .  ■  .  _    They  say,  page  \i: 

, _   B  that  an  average  rate  of  (100 

Till  amply  represent  the  value  of  the  whalers,"  and  the  context  shovs 
that  this  estimat«  includes  tbe  ontfit  also. 

From  page  17  of  thoir  report  it  appears  that  the  average  rate  of  the  claims  fOt  ont- 
flts,  (33  m  number,}  which  are  made  distinctly  and  separately  f^m  the  claims  fbr  the 
value  of  the  vessel,  is  at  tbe  rate  of  t^  per  ton. 

The  Counsel  ask  the  Tribunal  to  assume  that  these  claims  for  outfits  are  strictly 
correct.  The  owners  of  each  vessel  keep  a  separate  and  accurate  account  of  all  the  ex- 
penses in  outfitting  each  vessel,  and  when  they  made  their  claim  for  the  loss  of  a  ves- 
sel and  her  outfits,  as  far  as  tbe  claim  for  outlitB  was  concerned,  they  simply  copied 
from  their  books  the  statement  there  contained  for  moneys  expended  in  heroutfltA,  and 
by  whicli  they  can  establish  the  cMm  for  the  same  if  ever  they  are  called  upon  to 

T^iog,  then,  this  statement  of  ontfita  as  correct  and  tme,  tbe  estimate  of  Hessn- 
Cohen  and  Yonng  leaves  only  113  per  ton  as  the  average  value  they  would  place  upon 
the  wbaliuff  vessels,  which  value  is  by  theit  own  estimate  only  about  one-qnarter  of  tbe 
price  at  which  vessels  of  the  United  Slates  were  sacrifloed  in  England,  and  a  much 
smaller  proportion  of  what  the  same  vessels  were  worth  to  citizens  of  tbe  United  States, 
provided  they  conld  have  carried  the  flag  of  tiie  United  States  free  from  the  danger  of 
Doing  destroyed  by  tbe  Alabama  and  otner  British-built  cruisers. 
In  this  oonuectiou,  andasooDtrasted  with  the  estimates  of  Messrs.  Cohen  and  You ng 
Lntm  ofKr  CiMo,  *^*  Counsel  refer  te  the  following  contract  of  a  letter  from  Mr.  Wm.  wi 
'  Crapo,  a  very  intelligent  and  respectable  gentleman,  under  whose  diree- 
iionmost  of  the  claims  for  the  destruction  of  the  whaling  vessels  were  prepared.  (See 
his  letter  te  the  Secretary  of  Stale,  vol.  vii,  U.  S  Doc.,  p.  103.) 

Aa  the  attorney  for  nnmerons  olaimanto,  I  have   prepared  and  fbrwatded  to  the 
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Sl*l«  Department  of  the  United  States  memorials  and  claims,  sotting  forth  the  destrnc- 


il«  Department  of  the  Unlt«d  States  memorials  and  claims,  sotting  forth  the  destmc- 
_-D,  b;  Confederate  cruisets,  of  a  lar^e  Dumber  of  ships  aoA  their  cargoes,  owned  by 
nuthants  by  New  Bedford  and  ite  vicinity,  and  praying  for  suitable  componsutioD  for 
tt«  loss  of  their  property  and  the  damageH  resulting  therefrunt.  The  claims  tlms  pro- 
wral  and  forwarded  represent  nearly  forty  ships  in  number,  with  their  whaling  ont- 
stsind  cargoes.  The  aggregate  amount  claimed  hy  these  persons  for  property  de- 
slrojfd  is  very  large,  and  I  beg  leave  to  state  the  mode  adopted  in  fixing  Taluee  and 
ntioating  dumages.  Many  of  the  ships,  especially  those  hnmed  1iy  the  Alabama,  bad 
bnlTe<«iltly  sailed  from  their  home  ports  when  destroyed.  The  values  claimed  for  ship 
utdaatfits  in  such  cnaes  were  hosed  npon  the  actual  coat  and  present  worth  of  the 
property,  as  can  be  abundantly  and  conclusively  proved  when  the  occasion  reiiuires. 

''The  large  number  of  whale-ships,  for  which  daima  have  been  presented  by  me, 
nfTt  destroyed  by  the  Shenandoah  in  the  Arctic  Ocean.  In  computing  the  damage  sus- 
tiined  by  tnis  destruction,  prices  were  placed  upon  each  veaael  and  its  ontfit  which 
i«]>rea«nted  their  value  as  they  were  in  that  distant  ocean,  and  at  a  sum  less  than  the 
nHt  or  replacing  them.  The  more  valuable  ships,  with  their  outSts,  were  estimated  as 
worth  ^,000  each.  This  was  the  sum  at  which  they  were  insured,  in  cases  where  in- 
•niance  hod  been  effected.  This  sum  was  less  than  the  actual  cost  to  the  owners  in  re- 
placing them  at  the  home  port,  by  vessels  and  ontfits  of  equal  quality.  An  appraisal 
of  lh«  several  vessels  by  ship-bnili!ers  and  ship-brokera,  and  thevonchera  for  purchased 
oDtSts,  will  confirm  the  justness  of  the  valuations  made  by  the  claimants." 

hi  view  of  this  letter  of  Mr.  Crapothe  Counsel  maintain  that  this  Tribunal  onght  not 
to  make  any  diininutiou  in  the  value  placed  upon  these  vessels  and  their  outfits  hy  the 
owners  thereof. 

ITiB  second  division  of  claims  nnder  what  has  been  called  the  first  p^^  ^^  dmira.tj. 
cluB,  is  the  claims  of  merchants  for  the  valuta  of  goods  destroyed. 

Ad  eiaminatioQ  of  the  list  of  claims  will  show  that  those  claims  ore  generally  proven 
bythe  sworn  memorial  of  the  merchant,  setting  forth  that  he  ovrned 
iSfin,  that  the;  were  on  hoard  the  vessel  destroyed,  and  that  they  were  ""  '"" 
of »  certain  value,  which  memorial  is  accompanied  by  the  bill  of  lading  and  invoice, 
ib«one  confirming  the  statement  that  they  were  on  board  the  vessel,  and  the  other  the 
itUeinent  that  they  were  of  a  certain  value. 

Tboogb  some  few  of  these  claim  ma^  have  been  increased  b;  inclading  in  them  the 
eipect^  profitH  on  the  goods  and  the  Insurance  on  the  same,  as  well  as  on  the  profits, 
(of  the  right  to  include  which  profits  and  insnrance  in  all  the  claims,  mention  will  be 
licreafter  made,)  yet  we  are  confident  that  the  true  value  of  the  goods  represented  in 
this  class  of  claims  is  the  price  named  in  the  claims ;  the  claimants  have  made  their 
cUiiDB  expecting  at  some  time  to  be  called  upon  to  prove  the  value  of  the  property 
dtslroycd,  by  the  production  of  the  invoices  which  will  show  the  prices  paid  for  them. 
We  cannot,  therefore,  io  any  way  admit  that  Messrs.  Cohen  and  Young  are  right  in 
'titing  that  they  are  confident  that  they  are  considerably  overestimatinK  the  valne  of 
Ibe  g<mda  at  the  port  of  shipment,  by  assuming  such  valne,  together  with  the  interest 
Dp  to  the  time  of  capture,  to  be  only  12  per  cent,  less  than  the  aggregate  amount 
claimed  in  respect  t«  the  cargoes.    (See  vol.  vii,  British  Appendii:,  pp.  20,  28.) 

Another  division  of  claims  under  the  first  class  emhraoes  the  claims  of  the  owners  of 
■haling  and  fishing  vessels  for  the  value  of  oil  or  fish  on  board,  and  ^.^  „  ,,^  ^ 
destroyed  at  the  time  of  their  capture.  These  claims  Messrs.  Cohen  and  nmti  dd  >biii'n 
TouQg  propose  to  estimate  very  easily  by  isnoring  all  claims  made  by  "''  ''^""  ™"''- 
tbe  owners  for  secured  earnings,  and  by  allowing  interest  at  the  rate  of  35  per  cent. 
|>er  annnta  on  the  valne  of  the  ship  and  ootfit,  and  in  addition  5  per  cent,  per  ton  pec 
day  to  meet  expenditures  on  account  of  wages  and  other  disbursements.  Such  an  easy 
calmlation  as  this  enables  them  to  decide  that  the  secured  earnings  of  the  forty-one 
■hale-ships  destroyed  by  the  several  cruisers,  together  with  the  wages  of  the  otBcers 
Md  crews,  and  all  other  disbursements,  amounted  to  but  (301,759.  Taken  as  a  sample 
of  other  eetitnates  made  hy  Messrs.  Cohen  and  Young  oiler  "careful  consideration,"  (p. 
l:*,)  it  may  be  well  to  examine  this  estimate  a  little  more  closely.  Their  estimate  m 
nniDd  unmbera  is  that  the  foriy-one  whalers,  down  to  the  time  of  their  capture,  bad 
earned  for  their  owners,  their  officers  and  crews,  the  sum  of  $301,759.  The  officers  and 
trews  of  these  whaling  vessels,  on  an  average,  consist  of  at  least  twenty-five  persons, 
ud  there  were  on  board  these  forty-one  whalera  more  than  a  thonsand  peraons,  cap- 
Urns,  ofhcera,  and  sailors,  whose  earnings  and  expenses  in  this  moat  hozardone,  bnt  at 
that  time  meet  lucrative  employment,  are  estimated  at  one-quarter  of  $301,759,  (see  p. 
It  of  report  of  Messrs.  Cohen  and  Young,)  oi  at  about  $75,000,  which  divided  propor- 
tionately would  give  to  each  man  not  more  than  $75.  When  it  is  remembered  that 
^trj  tew  of  these  men  hud  been  away  from  home  for  less  than  six  months,  and  that 
■wnj  of  them  bod  been  away  fur  two  and  three  years,  it  is  eosj;  to  see  that  the  eali- 
nalea  made  would  not  cover  their  expenses,  much  leas  their  earnings. 

Uodec  tbeae  circumstances,  knowing  well  the  large  profits  that  our  hardv  seanien 
have  made  in  whaling  voyages,  we  must  earnestly  protest  against   their  clMms  for 
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Mstaal  caniiaKH  being  bo  reduced,  lud  farther  on  wo  shall  ag^n  call  the  atl«Dti(Hi  of 
this  Tribaual  to  the  claims  of  ofBcera  and  sstlon. 

The  proposal  to  substitute  the  estimate  of  Meesrs.  Cohen  aud  Yonag  aeems  bjr  no 
means  oeceMar?  or  Just  iu  view  of  tbe  facts,  as  stated  by  Mr.  Crapo. 

He  sajB,  <U.  S.  Doc,  vol.  vii,  p.  101,}  "  Oil  and  bone  on  board,  and  destroyed  with 
the  ships,  have  been  mode  tbe  subject  of  claim.  Tbe  quantitf  has  bona  Rt*ted  upon 
the  SWOTS  evidence  of  the  maBt«rs  and  ofBceis  of  tbe  respective  veeseU,  aod  tbe  value 
has  been  ascertained  by  the  cnrrent  market  quotations  at  the  time  when  said  oil  and 
bone  would,  if  not  destroyed,  have  found  a  market  and  sole," 

We  are  conlident  that  eaougb  has  been  stated  W  convince  the  Tribunal  that  the 
sworn  statemoDt  of  tbe  masters  and  ofBcers  must  be  taken  as  better  evidence  of  what 
was  on  board  tbe  whole-ships  destroyed  by  tbe  Alabama  and  Shenandoah  than  tbe  to- 
called  estimate  of  Messrs.  Cohen  and  Young,  who  would  make  it  appear  that  they  have 
been  able  to  arrive  at  the  percentage  which  that  oil  and  bone  bear  to  the  value  of 
tbe  vessels  and  ontdts  as  again  estimated  by  ilessrs.  Cohen  and  Young,  and  under 
these  circamstaoces  the  attention  of  the  Tribunal  is  particularly  direct^  to  the  fact 
that  this  percentage  is  mode  to  nppiv  by  Messrs.  Cohen  and  Young,  not  to  the  whole 
length  of  tbe  voyage  of  tbe  several  whalers,  but  in  many  instacices  only  from  tbe  date 
when  tbe  ship  sailed  from  Honolulu  or  aome  other  port  at  which  it  had  last  touched. 

In  regard  to  tbe  claims  of  pasaeugers,  oEBcers,  and  sailors  for  tbe  values  of  personal 
l-cnoDti  >««>.  property  destroyed,  Mensrs,  Cohen  and  Young  estimate  it  at  the  rate  of 
(5  per  ton  on  the  veMels  captured  by  the  Shenandoah,  (see  p.  17.  Brit. 
App.,  vol.  vii,)  and  at  the  rate  of  ftl  per  ton  on  some  of  the  vessels  captured  uy  the 
other  cruisers,  (see  pp.  17,  Sd,  Brit.  App.,  vol.  vii,)  and  on  other  individual  vessels  they 
have  chosen  to  make  certain  dednctiuun,  as  to  them  seemed  best. 

Messrs.  Cohen  and  Young  utaCe  as  a  fact  that  the  claims  for  personal  effects,  A^.,  on 
board  vessels  destroyed  by  the  Shenandoah  are  made  at  the  average  rate  of  $8  per  Ion. 
Thinking  this  to  be  excessive,  they  give  their  opinion  that  if  tbe  loss  of  personal  ef- 
fects in  tbe  cose  of  the  Shenandoah  "  be  estimate  at  tbe  average  rate  of  $5  per  ton  of 
the  captnred  vessel,  adequate  compensation  will  be  provided,  especially  as  it  appeals 
from  Captain  Semmes's  joumul,  and  other  sources  of  information,  that  in  many  coses 
the  masters  and  crews  had  ample  opportuuity  of  saving  a  considerable  part  of  their 

firoperty."  Messrs.  Cohen  and  Young  may  have  found  the  above  statement  to  be  satis- 
actory  to  themHelves;  but  we  do  not  expect  that  this  Tribunal  will  find  in  thejonnial 
of  Captain  Scmmes,  who  iirobably  never  even  saw  tbe  Shenandosh,  any  evidence  as  to 
tbe  value  of  the  personal  etlects  of  the  passengers,  officers,  and  crew  of  the  veaaels 
burned  by  that  cruiser. 

Possibly  some  of  the  claims  of  this  class  may  be  exaggerated.  But,  on  the  other 
hand,  a  large  quantity  of  personal  property  was  destroyed  on  board  these  vessels,  which, 
thongh  small  in  tbe  amount  belonging  to  each  individual,  was  large  in  the  sum  total, 
and  KIT  which  no  claim  has  yet  been  made.  And  further,  as  to  some  of  the  claims  made 
for  personal  property  on  board  tbe  whaling  vessels  destroyed  by  the  Bhenandoah,  the 
officers  and  captains  bad  with  them  articles  of  various  kinds,  and  of  considerable  value, 
for  the  purpose  of  trading  with  tbe  natives;  and  it  is  for  such  kind  of  property  that 
we  nnderstand  that  the  claims  of  tbe  master  and  two  of  the  crew  of  the  Abigail  were 
made,  as  also  the  claim  of  the  master  and  mate  of  tbe  Gipsey. 

If  the  estimates  of  Messrs.  Cohen  and  Young  cannot  be  depended  upon  when  made 
OS  an  average,  still  lees  can  they  be  when  an  attempt  is  made  to  estimate  particular 
claims.  (See  p.  25,  Brit.  App.,  vol.  vii.)  Remembering  that  Messrs.  Cohen  and  Young 
have  no  other  knowledge  of  tbe  claimants,  or  of  what  property  they  have  lost,  than 
can  be  obtained  from  the  list  of  claims,  we  are  at  a  loss  to  know  why  these  gentlemen 
should  decide  that  the  claims  of  tbe  captains  of  tbe  Brilliant  and  C.  Hill  should  be 
made  to  be  equal  to  each  other,  or  why  the  claim  of  tbe  chief  officer  of  the  Express 
•eems  to  be  excessive,  or  wlir  any  of  the  other  deductions  proposed  should  be  made, 
unless,  as  in  the  case  of  the  Alina,  the  value  of  the  personal  effects  of  the  captain  seenu 
by  them  to  have  been  considered  as  having  some  ratio  to  the  tonnage  of  the  veoesL 

The  clum  of  insurance  companies  for  the  value  of  proper^  destiojed, 

»JI'™mfi'i..°""^  ''"'  which  they  have  paid  the  owners  the  insurance,  la  Uie  last  divisiaa 

under  the  claims  of  the  first  class. 

We  readily  admit  that,  whenever  the  ovmer  puts  forward  a  claim  for  his  loss  at  the 

.  _^  same  time  that  the  insurance  company  also  claims  the  money  paid  by 

HippHiH   bj   £  them  in  respect  of  the  some  lose,  then  only  one  value  of  the  property  dfr- 

vminiium  stroyed  can  be  allowed;  but  we  insist  that,  in  all  such  oases,  the  award 

shonld  be  equal  to  tbe  ftill  value  of  the  property  destroyed. 

It  was  the  inteution  of  tbe  United  States,  in  preparing  the  list  of  claims,  toindicats 
whenever  double  claims  of  this  class  occurred,  when  it  was  evident,  upon  a  simple  ex- 
amination of  the  papers,  that  such  doable  claims  were  made,  and  it  wut  be  found  that 
Tery  few,  if  any,  of  such  claims  exist,  except  in  the  case  of  some  of  the  whaling  veMsls 
which  were  desttoyedby  the  Shenandoah,  tnere  being  none  of  this  dass  of  donbleclNins 
in  tbe  case  of  merchant  ships,  or  property  destroyed  oo  merchant  ships. 
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Ab  to  the  claimii  of  the  geoond  claes  for  tlie  lorn  of  cbarterpartiea  or  'frei^lits,  it  ie 
poBiible  that  in  s  certain  sense  double  olnimu  ma;,  in  a  fe^ -instancefi, 
haTe  bepn  made  by  the  ownem  of  the  ship,  imil  by  the  eharterera;  bnt  i^^^'^'"*^  " 
these  doable  claims  are  of  an  amount  almost  inappreciable  as  compared 
iritb  the  sum  total. 

There  may  also  be  some  olaims  of  tbe  seeond  class  for  the  loss  of  profits  on  goods  and 
other  merchandise  which  do  include  the  freight  and  insurance  paid  on  Lo.iarpFci«i. 

theee  goods.     But  we  believe  that  these  claims  should  be  allowed  to  the  '  ° 

fall  extent  of  the  freight  and  insnrauoe  paid,  for,  at  the  time  the  goods  were  destroyed, 
they  had  cnet  the  mercliant  what  he  bad  paid  for  them,  together  with  the  freight  and 
insurance  be  had  paid  npon  them,  and  certainty  the  value  of  those  goods  to  him  cannot 
he  ooDsidered  as  less  than  this  aggregate. 

Claims  have  been  advanced  for  what  may  be  coDsidered  as  prospective  lossee  in  the 
leas  of  tbe  voyage  of  a  chartered  ship,  in  the  dostraction  of  goods  shipped  to  be  aold 
at  a  large  profit  in  a  distant  part,  or  in  the  breaking  np  of  a  whaling  season  wbicl)  baa 
just  begun  in  a  remote  sea- 
All  clainis  of  this  kind  Messrs.  Cohen  and  Yonng  think  should  be  absolutel.v  rejected  ; 
bnt  we  maintain  that  sach  a  rejection  would  be  directly  coutrary  to  the  general  lan- 
guage of  the  Roman  law :  "  Qnaiitum  mea  luterfuit ;  id  est,  quantum  mibi  ab  est  quan- 
Inmqne  Incrari  potiii,"  and  would  also  be  contrary  to  the  existing  rule  of  tbe  common 
law,  which  is  thus  stated  in  the  last  edition  of  Sedgwick  od  Damages,  page  B6,  note: 

"  It  may  now  be  assumed  to  be  the  general  rule  that  in  actions  of  tort,  where  the 
amonnt  of  profits  of  which  the  injured  party  is  deprived,  as  a  leititiraate  ,  ^  ^ ,  ^^  ^ 
resnltofthetteiipasA,  canbeshown  withreaHonablecertai[ity,sucli  prolite  »in  cn^  rinr„u« 
constitntn  to  that  esttint  a  safe  measure  of  damages.  lu  these  cases  the  ••••'■■"'"•••' '-n- 
nilo  adopted  with  reference  to  certain  broaches  of  contract  which  makes  the  oflending 
party  liable  for  tbe  loss  of  profits,  so  far  only  as  he  foresaw,  or  should  have  foreseen  that 

E  articular  consequence  of  his  act,  does  not  apply.  He  who  commits  a  tres^iass  must  t>e 
eld  to  contemplate  all  the  damage  which  may  legitimately  follow  from  hia  illegal  set, 
whether  be  might  have  foreseen  it  or  not,  and,  s<i  far  as  it  is  plainly  tract^able,  he  should 
make  compensation  for  it.  To  this  extent  the  recovery  of  a  sum  e(|Ual  to  the  profits 
lost  while  fairly  within  the  principle  of  coraponsation,  is  also  within  the  limits  which 
exelnde  remote  consequences  from  the  scale  in  which  the  wrong  is  weighed." 

It  may  be  tme  that  in  some  instances  tbe  courts  of  the  United  States  and  England, 
bcmnd  down  by  the  rules  of  law  in  previous  cnses,  have  reduced  the  award  for  prospect- 
ive damages  in  the  destrnction  of  a  vessel  and  her  cargo,  to  the  low  and  average  rate 
of  interest  upon  loaned  money ;  and  thus,  though  it  is  well  known  that  the  proflts  for 
maritime  and  mercantile  adventures  are  generally  much  greater  than  those  obtained 
from  the  loan  of  capital  at  the  ordinary  rate,  tbe  injured  party  has  been  made  to  suffer 
from  tbe  inability  of  the  conrt,  who,  though  they  recoguize  tbe  justice  of  tbe  claim, 
are  limited  by  tbe  checks  on  their  power  to  estimate.  In  regard,  however,  to  the  claiaa 
presented  to  this  Tribunal  for  damage  by  the  loss  of  profit,  we  confidently  espect  that 
an  award  will  be  made  which  mill  hear  a  due  reiatiou  to  the  great  actual  damage 

What  has  been  already  said  as  to  the  loss  by  the  breaking  nn  of  a  merchant 
voyage,  or  by  the  deslruction  of  goods,  applies  much  more  strongly  „„^,  „„  ,„ 
to  the  breaking  up  of  a  whaling  or  fishing  voyace.  Writing  of  vessels  «"  or  •wim  .t.-- 
engiiKed  in  these  voyagesj  Mr.  Crapo  says,  {7  U.  8,  Docs.,  p.  194 :)  "''■ 

"  The  vessels  destroyed  had  entered  upon  their  cruises,  and  were  engaged  iil  tbe 
pronecntion  of  their  whaling  voyages.  Most  of  the  ships  had  sailed  many  thousands 
of  miles  from  their  North  Atlantic  homo  ports,  around  Cape  Horn,  and,  traversing 
the  length  of  the  Pacific  Ocean,  bad  reached  tbeir  whaling-grounds  in  the  Arctic. 
Hany  months  had  been  consumed  in  the  passage.  The  ships  engaged  in  this  business 
leave  home  in  the  months  of  Septeniber  and  October,  and  reach  their  crui sing-grounds 
the  following  May,  and  then  entering  the  ice  of  that  northern  ocean,  penetrating  it  as 
it  breaks  up  in  summer,  commence  their  whaling  in  June,  and  continue  the  taking  of 
tbeir  cargoes  until  the  storms  of  September  compel  tbem  to  make  tbeir  way  out  of 
Behring's  Straits,  whence  they  proceed  to  recruit  for  another  season's  work,  or  foe  the 
paasage  home.  When  the  Shenandoah  destroyed  the  tweuCy-si);  whale-sbipe  in  the 
Xorth  Pacific  and  Arctic,  these  vessels  had  enteretl  npon  tbe  portion  of  tbeir  voyages 
which  was  to  remunerate  them  for  tbe  long  passage  from  home  and  the  long  passs^ 
back  again,  which  passages  would  add  little  or  nothing  to  their  cargoes.  Ilence,  the 
portion  of  the  voyage  which  brings  to  tbe  owners  aud  crew  a  return  for  their  capital 
and  labor  is  embraced  in  a  few  months  of  summer  whaling.  The  great  expense  in- 
volved in  sailing  these  vessels  into  distant  seas  bad  been  incnrred  when  tbe  Shenan- 
doah came  upon  tbem  and  burned  them.  If  they  had  not  been  molested,  they  would 
have  obtained  their  accustomed  oatch,  and  tbe  owners  and  crews  would  have  received 
tbe  nsnal  retnrn  for  their  outlay  and  labor,  If,  then,  the  claim  of  a  merchant- vessel 
tor  tbe  freight-money  she  would  have  earned  npon  the  delivery  of  her  cargo,  if  afae 
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hEtd  oot  beeB  destroyed,  is  a  just  and  legitimate  one,  and  recognized  aa  one  for  oom- 
penaatioD,  then  tlie  claim  for  '  prospeotive  catch'  is  equallj  jast  and  legitimate. 

"Another  consideration  for  the  allowance  of  '  prospective  catch,' which  presents 
itself  with  ujiich  force,  is  the  interest  which  the  captnred  seamen  have  in  it.  The 
mBat«ra,  offloera,  and  crews  of  whule-aliips  are  not  paid  bv  monthly  wases,  as  in  tlie 
merchant  marine,  but  by  'lays'  or  shares  in  the  oil  and  bone  taken.  Their  propor- 
tion of  these  cat.chiu)(A  amounts  to  a  percentage  varying  from  30  to  40  per  cent,  of^the 
whole  cargo.  These  men  encounter  the  dangers  and  toil  of  this  peculiarly  hazardous 
business,  and  their  reuiuueration  for  the  support  of  tbemaelvas  and  families  is  depend- 
ent upon  the  catch  of  whales  during  the  sliort  season  of  summer.  If  no  allowance  is 
made  for  prospective  catch,  these  men  receive  nothing  for  their  many  months  of  toil 
and  exposure.  This  business,  when  undisturbed  by  violence,  is  sure  of  a  return.  Aa 
certain  as  tUe  harvest  to  the  farmer,  is  the  catch  of  oil  to  the  whaleman.  The  average 
catch  of  whales  is  well  known  aud  understood  by  the  merchant  and  the  aeamaD. 
Upou  this  kDOwled);e  of  probable  average  catch  the  sailor  readily  procures  an  advance 
beforesailing.audhiafamilyobtaianeceitsariesandasupportduriughisabsence.  In  case 
of  his  death  or  disability  during  the  voyage,  and  before  any  cargo  has  been  obtained, 
he  or  bis  family  share  in  the  whole  catch  of  the  voyage,  in  the  proportion  of  his  term 
of  service  to  the  entire  period  of  the  voyage.  By  the  burning  of  the  Arctic  fleet. 
Captain  Waddell,  of  tbe  Shenabdoah,  left  these  men  utterly  helpless  thousands  of 
miles  away  from  their  homes,  and  with  no  means  of  returuing  to  them.  He  destroyed 
not  only  ali  their  jieraonal  effects,  but  he  destroyed  also  the  earnings  of  a  whole  ye»r 
of  service,  and  burdened  tbem  with  the  debts  contracted  at  home  for  the  support  of 
their  fiiniilies  during  their  absence. 

"  Whatever  money  is  obtained  from  the  English  Government  for  loss  of  prospective 
catch,  is,  under  the  provisions  of  the  shipping  articles,  subject  to  division  among  the 
officers  and  crews,  in  the  proportioa  of  their  respective  '  lays.'  tfence  the  amoaot 
embraced  in  this  item  of  the  claims  is  not  entirely  profits  of  the  owners,  but  repreaenta 
damage  to  officers  and  crew,  as  well  as  loss  of  outlay  and  capital,  and  the  expenses  in- 
cident to  this  business. 

"In  preparing  the  claims  which  have  been  preseuted  to  you,  the  claimants  hsve 
varied  in  the  amounts  for  which  they  ask  compensation  under  the  item  of  prospective 
catch.  This  variation  arises  from  the  fact  that  whaie-ships  are  fitted  for  voyages  of 
from  three  to  five  years  in  duration,  and  while  some  of  the  ships  destroyed  bad  par- 
tially completed  their  voyages,  others  were  upon  their  first  season.  The  estimates  of 
oil  andlMue  have  l>een  bas^  upon  the  average  takings  of  these  and  other  vessels  en- 
gaged in  such  voyaces  as  they  were  prosecuting.  CareRilly  prepared,  accurate,  and 
reliable  statements  have  yearly  been  collected  by  those  interested  in  these  fisheries, 
which  exhibit  the  total  quantities  of  oil  and  bone  taken,  and  the  number  of  vessels 
employed,  both  in  the  sperm  aud  right-whale  fisheries.  An  examination  of  these  j^early 
statements  will  demonstrate  that  the  claims  for  prospective  catch  are  not  fictitious 


"  The  prices  affixed  in  these  estimates  of  '  prospective  catch '  have  mostly  been  de- 
termined by  ruling  rates  for  oil  and  bone  where  the  same  is  marketed,  at  times  when 
the  same  would  have  found  a  market." 

We  are  confident  that  if  this  Tribunal  shall  determine  to  award  a  snm  in  ^roes,  it 
will  find,  in  the  facte  above  stated,  and  in  the  general  principles  of  equity  and  justice, 
abundant  ground  for  making  an  estimate  in  that  award  of  damages  which  claiiuants 
hav^  sustained  in  the  loss  of  profits  on  gooils  in  freight,  or  for  merchant  voyages,  but 
above  all  for  those  great  losses  which  owners,  officers,  and  crew  have  experienced  in  the 
audden  breaking  np  of  the  long-continued  but  yet  just  begun  whaling  voyage. 

On  page  471  of  the  Cass  of  the  United  States,  it  is  stated  that  "  it  is  impossible  at 
present  for  the  Doited  States  to  present  to  the  Tribunal  a  detailed  state- 
rrn\nj  'cU*t  ""'  ment  of  the  damages  or  injuries  to  persons  growing  out  of  the  destruc- 
tion of  each  class  of  vessels.  Every  vessel  had  its  officers  and  its  crew, 
who  were  entitled  to  the  protection  of  the  fing  of  the  United  States,  and  to  tie  incladed 
in  the  estimate  of  any  sum  which  the  Tribunal  may  see  fit  to  awiud.  It  will  not  be 
difficult,  from  the  data  which  are  fiiruiebeti,  to  ascertain  the  nameo  and  the  tonnage  of 
the  difiorent  vessels  destroyed,  and  to  form  an  estimate  of  the  numlier  of  hardy,  bnt 
helpless,  seamen  who  were  thus  deprived  of  their  means  of  subsistence,  and  to  deter- 
mine what  aggregate  sum  it  would  be  just  to  place  in  the  hands  of  the  L'liited  &lat«soa 
that  account.  It  cannot  be  less  tbon  hundreds  of  thousands,  and  possibly  millions  of 
dollars." 

To  this  statement,  and  to  this  class  of  claims,  we  again  coll  the  attention  of  the  Tri- 
bunal, feeling  confident  that  Her  Majesty's  Government  will  agree  that  they  are  just, 
being  in  accordance  with  a  recent  decision  of  Sir  Edward  Thornton,  one  of  Her  M^- 
esty^  High  Commissioners  in  the  making  of  the  Treaty  under  which  this  Tribunal  is 
now  sitting,  which  decision  was  given  in  July,  1870,  when  he  was  acting  as  arbitrator 
on  a  question  that  had  arisen  between  the  United  Slates  and  Braxil,  as  to  the  liability 
of  Brazil  to  make  compensation  to  the  United  States  for  the  loiM  of  the  whale-ship 
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TboTDton  decided  that  theOoTeniniBDt  of  Braxil.wae  respoaajble  for  the  damaKe  oansed 
b;!tba  loss  of  the  Canada,  and  m  his  atrard  aaiil :  "  Certain  oxpeasos  incnrcea  for  the 
nwiteDBnce  and  paasoKe  home  of  the  crotr,  as  al»o  tliree  months'  wages  to  each  of  the 
mw,  being  the  amount  which  all  owners  of  vessels  of  the  United  States  are  bound  to 

Eittoseameti  discharged  abroad,  the  andersicnotl  considers  to  be  justly  due;"  and  in 
iMiward  allowed  for  these  items,  estiinatiug  the  wages  of  the  mate  at  (100  per  month, 
Uk  wages  of  the  second  mate  at  $75  per  month,  the  wages  of  the  third  mate  at  |G0  per 
nootb,  the  wages  of  the  fourth  mat«  at  |50  per  month,  the  wages  of  the  fonr  boat- 
minB  at  140  per  month,  the  wages  of  fonr  other  boatswains  at  930  per  month,  and  the 
itc«  of  fourteen  men,  sailors,  &c.,  at  $13  per  month,  thna  awarding  over  $3,000  for 
tlir  ibree  months'  wages,  and  for  the  expenses  home  of  the  oEBcers  aad  crew. 

Vifio  Dot  desire  in  any  way  Co  be  understood  as  restricting  the  damages  which  they 
cliim  in  behalf  of  the  officers  and  crews  of  the  vessels  destroyed  by  the  Alabama  and 
Mbet  cmisers,  either  to  the  limits  of  length  of  time  or  of  wages  per  month  as  given 
he  Sir  Edward  Thornton.  But  we  bare  referred  to  his  opinion  principally  as  evidence 
lluit  Mch  claims  are  "  jnstly  dne."  It  will  be  for  this  Tribunal,  taking  into  its  cousider- 
itlan  the  distant  places  in  which  many  of  the  vessels  of  the  United  States  were 
lionifd,  to  determine  what  reasonable  estimates  shall  be  made  of  the  damages  caused 
M  t(i«  officers  and  sailors. 

Tbe  Counsel  desire  here  to  call  the  attention  of  the  Tribunal  to  the  revised  List  of 
Claims  which  was  filed  with  the  Counter  Case  of  the  United  Statoa,  from  an  examina- 
lion  of  which  it  will  appear  that  the  amonnt  of  the  claims  filed  for  itHuriea  from  the 
optores  made  by  the  several  cruisers  has  been  considerably  increased,  and  that  the 
wmof  snch  etums  wtthont  interest  was  $19,739,094.81. 
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GOVERNMENT  OF  HER  BRITANNIC  MAJESTY 


CLAIMS  OF  THE  UNITED  STATES: 


TRIBUNAL    OF    ARBITRATION 
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INGTON ON  THE  Sth  may,  1871,  BETWEEN  HEK 
BEITANNIC  MAJESTY  AND  THE  tJNITED 
STATES  OF  AMERICA. 
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Her  BritaDuic  Majesty'^  Government  now  presents  to  the  Tribunal  of 
Arbitration,  under  the  fifth  article  of  the  Treaty  of  Washington,  a  sam- 
mary  of  the  chidf  points  on  which  Great  Britain  relies  in  argument,  iu 
answer  to  the  claims  of  the  United  States.  This  summary  will  prin- 
cipally consist  iu  a  recapitulatiou  of  the  more  material  facts  and  con- 
si  jeratious  already  placed  before  the  Arbitrators  in  the  Case  and  Counter 
Case  of  Great  Britain. 

It  will  be  obvious  that  Her  Mtyesty's  Government,  having  cast  upon 
it  the  duty  of  defense  against  these  claims,  can  only  meet  the  argnmeuta 
on  the  part  of  the  Uuited  Stat«s  as  they  are  from  time  to  time  brought 
forward.  Those  arguments  which  were  brought  forward  in  the  original 
Case  of  the  United  States  it  has  endeavored  to  answer  fully  and  ex- 
plicitly iu  the  British  Counter  Case,  to  which  it  now  desires  to  refer. 
Tbe  arguments  of  that  Counter  Case,  and  the  statements  of  facts  and 
evidence  contained  in  it,  and  in  the  original  Case  of  Great  Britain,  and 
the  Appendices  to  both  those  Cases,  are  necessarily  the  arguments  and 
the  evidence  ou  which  the  Government  of  Great  Britain  now  relies;  and 
all  that  it  is  possible,  at  present,  usefully  to  do,  is  to  sum  up,  in  a  con- 
densed form,  the  general  substance  and  results  of  those  arguments  and 
evidence,  with  some  additioual  remarks  made  necessary  by  new.  matter 
contained  in  the  Counter  Case  of  the  United  States  (itself  a  brief  docu- 
ment, entering  into  few  or  no  details  of  argument)  and  the  Appendices 
thereto,  or  arising  out  of  the  evidence  originally  put  in  by  the  Uuited 
States. 

Her  Majesty's  Government  infers  from  the  CounterCase  of  the  United 
States,  that  it  is  the  intention  of  the  Government  of  the  United  States 
to  enter,  at  the  present  stage  of  the  proceedings,  at  some  length  into 
controversial  arguments,  iu  which  it  may  possibly  take  occasion  to  offer 
sach  replies  as  may  seem  to  it  proper  to  the  Counter  Case  of  Her 
Majesty's  Government.  Should  this  prove  to  be  the  fact,  Her  Majesty's 
(jovernmeut  fully  relies  upon  the  justice  of  the  Arbitrators,  who  will 
donbtless  avail  themselves  of  the  opportunity  of  calling  for  further 
statements  or  arguments  upon  any  points,  either  of  law  or  of  fact,  which 
may  not  have  been  adequately  dealt  with  by  anticipation  on  the  part  of 
Her  Majesty's  Government. 

1.  The  questions  which  the  Tribunal  of  Arbitration  is  called  upon  to 
decide,  relate  to  certain  claims  which  tbe  United  States  cou-  f„„aa,,„ii. 
ceive  themselves  to  have  against  Great  Britain,  founded  on  '""~ 
circumstances  which  occurred  during  the  late  civil  war  iu  the  United 
States.  These  claims  are  defined  in  the  Treaty  of  Washingtou,  8th  May, 
1871,  as  having  arisen  out  of  the  acts  of  certain  vessels  which  are  re- 
ferral to,  but  not  designated  by  name,  iu  the  Treaty ;  and  the  claims 
are  further  defined  by  a  generic  or  class  description,  which  had  been 
appropriated  to  them,  and  under  which  they  had  become  known  to  the 
two  Governments,  before  the  date  of  the  l^caty. 

2.  The  course  of  proceeding  to  be  followed  by  the  Tribunal  is  pointed 
out  by  the  Treaty.  The  Tribunal  is  to  determine,  as  to  each  ^  __  rf—,^ 
tetHi  separately,  whether  Great  Britain  has  by  any  act  or  ;». . ™fuiio-Bi  w 
omission  failed  to  fulfill  any  of  the  duties  set  forth  in  throe  '^^"""■^ 
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•'  Rules,"  laid  down  for  this  purpose  in  tbe  Treaty,  (Article  VI,)  or  recog- 
nized by  the  principles  of  interuational  law  not  ioconsisteut  with  such 
Bnles,  and  to  certify  sncb  fact  as  to  each  of  the  said  vessels.  This  is  the 
first  duty  of  the  Arbitrators.  Their  second  duty  (which  will  arise  only 
in  case  they  fiud  that  Great  Britain  "has  failed  to  fulfill  any  duty  or 
daties  as  aforesaid")  is  coufined  to  adjudicating,  either  by  the  award  of 
a  gross  sum  or  by  determining  the  extent  of  liability,  on  tbe  pecuniary 
reparation,  if  any,  which  in  that  event  should,  in  their  judgment,  he 
made  to  the  United  States  by  Great  Britain.  It  follows  that  any  alleged 
failure  of  duty,  which  should  not  consist  in  an  act  or  ontission  as  to  one 
or  more  of  the  particular  vessels  indicated,  would  not  be  within  the 
cognizance  of  the  Arbitrators.  Great  Britain  recalls  attention  to  this, 
not  because  she  has  any  doubt  of  her  ability  to  give  a  conclusive 
answer  to  any  charge  whatever  that  might  be  brought  against  her,  of 
having,  in  any  way  or  in  any  particular,  imperfectly  discharged  her 
international  duties,  but  because  it  is  ou  all  accounts  right  and  neces- 
sary that  the  limits  of  a  reference  to  Arbitration,  jointly  agreed  to  by 
the  parties  in  difference,  and  embodied  in  a  solemn  Treaty,  should  be 
strictly  observed. 

3.  The  vessels  as  to  which  (and  as  to  which  alone)  tbe  United  States 
v,..*i.  V  .hi-h  *™  ^^  liberty  to  prove,  if  they  can,  a  failure  of  duty  against 

I'o 3s,'r."rCi '?'  Great  Britain,  are  referred  to  in  the  Treaty  as  "  tbe  several 
vessels  which  have  given  rise  to  the  claims  generically 
known  as  the  'Alabama  claims.'"  The  only  vessels  in  resiiect  of  which 
any  claims  hatl  been  made  by  the  Government  of  the  United  States 
upon  Great  Britain  from  the  commencement  of  the  civil  war  up  to  the 
time  of  the  conclusion  of  the  Treaty,  were  the  Florida,  Alabama,  Georgia, 
and  Shenandoah:  and  these  claims  had,  in  the  correspondence  which 
passed  between  the  two  Governments,  become  generically  known  as  the 
"Alabama  claims;"  a  phrase  understood  by  Great  Britain  to  mean 
claims,  on  account  not  only  of  the  Alabama  herself,  but  of  other  vessels 
respecting  which  complaints  had  been  made  of  a  like  character,  and  on 
Hko  grounds^  to  those  made  respecting  the  Alabama.' 

4.  The  United  States  have  specified  in  their  Case  "  the  cruisers,  for 
TThose  acts"  they  "ask  the  Tribunal  to  hold  Great  Britain  responsible." 
The  list  includes,  beside  the  Florida,  Alabama,  Georgia,  and  Shenandoah, 
certain  small  vessels  alleged  to  have  been  armed  and  employed  as 
tenders  of  the  Florida  and  Alabama,  and  also  five  other  vessels,  in  re- 
spect of  none  of  which  any  claim  had  previously  been  made  against  Great 
Britain,  and  of  which  three  were  never  obtained  from,  much  less  equipped 
within,  the  dominions  of  Her  Mfyesty;  whilst  the  remaining  two 
were  built  and  sold  as  vessels  of  commerce,  and  had  ceased  to  have 
any  connection  with  Great  Britain  before  they  were  adapted  or  used 
for  any  purposes  of  war.  Great  Britain  has  not  thought  proper  to  insist 
on  the  objection  that  the  additional  vessels,  in  respect  of  which  no 
claims  had  previously  been  made,  ought,  ou  that  account  alone,  to  be 
rejected  from  consideration  by  the  '^ibunal,  as  not  falling  within  the 
description  inserted  in  the  Treaty.  But  she  contends  that  it  is  contrary 
to  tbe  true  meaning  of  the  Treaty  to  bring  forward  new  claims  in  respect 
ol'  any  vessels,  on  grounds  not  falling  within  any  of  the  three  Bulea  in 
Article  VI,  nor  within  tbe  principle  of  any  claim  which  had  been  pre- 
viously made ;  and  she  insists  that  no  award  in  respect  of  any  of  these 
vessels  ought  to  be  made  by  the  Arbitrators. 

5.  It  is  clear,  at  any  rate,  that  the  claims  of  the  United  States  must, 

'  Briti»b  Caao,  p.  3, 
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ia  Ihie  ArbitratioD,  be  confined  to  those  vessels  which  are  specified  in 
their  Case  as  "  the  cruisers  for  whose  acts  the  United  States  aak  the 
Tribnaal  to  hold  Great  Britain  respoDsible."  Nevertheless,  the  Uoited 
States  have  introduced  into  the  list  of  claims,  api>eDded  to  their  Case, 
claims  for  captures  made  by  two  Coufederate  cruisers  {tiie  Boston  and 
Sallie)  which  are  not  among  the  vessels  specified  in  the  Case  itself. 
They  have  likewise  inserted  iu  the  same  list  claims  for  expenses  said  to 
bave  beeu  incnrred  in  relation  to  the  Chesapeake  and  liappahaunocfc, 
which  a^iu  are  not  among  the  specified  vessels.  Further,  they  have, 
at  the  time  of  presenting  their  Counter  Case,  added  claims  for  captures 
made  hy  the  Jefi'.  Davis,  the  Y.  H.  Joy,  and  the  Music,  three  other 
Confiiderate  vessels,  neither  specified  in  the  Case  among  those  in  respect 
of  which  reparation  was  claimed,  nor  even  so  much  as  mentioned  iu  it.' 
It  must  be  added  that  the  United  States  have  not  assigned  any  ground 
or  reason  for  the  claims  which  they  make  on  account  of  the  vessels  not 
so  specified.  No  failure  of  duty  has  been  charged  against  Great  Britain 
in  respect  of  any  of  them.  Yet  the  United  States  claim  for  captures 
made  by  them,  and  for  expenses  said  to  have  been  incurred  in  trying  to 
rapture  them,  without  alleging,  in  support  of  the  claim,  anything  which 
Great  Britain  can  answer.  And,  in  the  case  of  the  Jeff.  Davis,  the  V. 
H.  Joy,  and  the  Music,  the  claims  have  been  put  in  alter  the  expiration 
of  the  i>eriod  within  which  evidence  could  be  presented  by  Great  Britain. 

6.  Her  Majesty's  Government  had  supposed,  and  had  so  stated  in  its 
Counter  Case,  that  the  claims  presented  in  the  Appendix  to  the  Case  of 
the  United  States,  on  account  of  vessels  not  mentioned  in  the  Case 
itself,  bad  been  introduced  by  inadvertence.*  But  the  subseciuent  addi- 
tion of  claims  for  captures  by  the  Jeff.  Davis,  the  V.  H.  Joy,  and  the 
Mosic,  appears  to  be  inconsistent  with  this  supposition.  It  is  necessary, 
therefore,  for  Her  Majesty's  Government  to  declare,  in  the  most  explicit 
manner,  that  claims  in  res^iect  of  vessels  not  specified  in  the  Case  of  the 
l'nit«fl  States,  among  those  "for  whose  acts  the  United  States  ask  the 
Tribunal  .to  hold  Great  Britain  responsible,"  are  not,  in  the  view  of  Her 
Majesty's  Government,  open  to  argument  or  discussion,  since  they  cannot 
properly  be  taken  into  consideration  by  the  Arbitrators  tor  any  purpose 
whatever. 

I.  In  connection  with  this  i)oint  it  is  necessary  here  to  take  notice  of 
the  following  statement  introduced  into  the  Counter  Case  of  the  United 
States: 

Her  MajeHty's  Oovemm^nt  nesunii  tbat  the  reclaniatioaa  of  tlie  Uoitud  States  are  to 
bx  iMDiined  to  ctaims  groniugont  uf  (be  acta  of  the  Flori<ln,  tLe  Alabaiiiu,  tliH  Utiorj{ia, 
and  the  Shenaodoah.  The  ciaiiDs  growhiK  out  of  tlie  acts  of  the  other  veHHulB  uamed 
ID  (tie  Amorlosn  Case  are  regarded  oy  the  Uaited  (States  hh  alw  einhraced  'nitliiu  the 
IrriDBof  the  treaty.  They  rorm  part  of  the  claims  geiieTally  known  as  (be  "Alubama 
ctainia."  They  are  eDuiiiera(ed  In  the  fourth  of  a  serieB  of  Ave  vuliinios,  printed  by 
bnliT  of  the  8eDBt«  of  the  United  States,  which  are  pail  of  tbe  "  dociimeuts,  corre- 
•poodence,  and  evidence,"  aabmitted  with  tbe  Case  of  the  tltiite<l  States.  TlieM  vol- 
nmee,  when  (bun  collected  and  printed,  were  entitled  "Claims  of  tbe  United  States 
■puDit  Great  Britain."  It  is  believed  that  under  that  title  tliey  were  in  tbe  library  of 
the  Foreign  OSlce  at  London  before  Her  Majesty's  lllj(h  Commissioners  received  tbeir 
instractions.  It  may  also  be  taid,  without  impropriety,  t\ia,t  under  the  same  title  thuy 
*eroon  the  table  of  the  Joint  High  Commission  during  tbe  negotiatious  which  pre- 
ceded tbe  conclusion  of  tbe  treaty.  Tbe  United  States,  tberefute,  while  re-ossiirtiug 
(hrir  coDstruo(ian  of  the  language  of  the  Treaty  in  this  resnect,  feel  that  they  have  tbe 
rigbt  to  ask  the  Arbitrators  to  assume  that  Her  Majesty  h  High  Coumiasiuuera  had 
ootice  of,  and  acquiesced  in,  that  construction.  ^ 

'  See  Revised  List  of  Claims,  pp.  ai9, 290. 

'British  Counter  Case,  p.  3. 

'  Coonter  Case  of  tbe  United  States,  sec.  i,  par.  2. 
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In  vol.  iv,  pp.  44fi-475,  of  tlie  Appendix  to  tlie  Case  of  the  United 
States,  tbe  Arbitrators  will  find  the  document  referred  to  iu  the  above 
paragraph.  It  purports  to  be  a  "list  of  American  vessels  captured  and 
destroyed  by  rebel  vessels  durinp  tlie  lat«  war,"  and  to  be  compiled  in 
answer  to  a,  resolution  of  tbe  House  of  Representatives,  reqaesting 
information  "relating  to  the  destruction  during  the  late  war,  by  rebel 
vessels,  of  such  American  vessels  as  were  eugaged  in  trade  or  com- 
merce." This  list  contains  the  names  of  certain  Confederate  ships — 
twenty-three  in  number,  {not,  however,  including  the  V,  H.  Joy  and  the 
Music,  which  are  now  for  the  first  time  mentioned} — with  the  captures 
tnade,  or  alleged  to  have  been  made  by  them,  respectively,  so  far  as 
information  on  the  subject  had  been  received  at  that  time  by  the  De- 
partment of  State.  Of  these  twenty-three  ships,  four  (the  Alabama, 
Florida,  Georgia,  and  Shenandoah)  are  describe^l  as  having  been  fitted 
out  in  or  from  British  ports;  three  others  as  having  been  tenders  to  the 
Florida;  one  as  having  been  a  tonder  to  tbe  Alabama;  twelve  others 
(among  which  are  the  Bostou,  Chicliamauga,  Jeff.  Davis,  Nashville, 
Retribution,  Sallie,  Sumter,  and  Tallahassee)  as  having  been  fitted  out 
in  the  Confederate  States.  Three  (among  which  is  the  Olnstee)  are 
entered  without  any  indication  of  the  place  of  equipment.  It  is  now 
said,  in  eflTect,  that,  because  this  list,  which  purports  to  t>e  a  return  of 
all  captures  made  during  the  war  by  Confederate  armed  ships,  whereto- 
ever  fitted  out  and  under  witatever  circumstances,  was  subsequently  bound 
op,  with  a  multitude  of  other  docnments,  in  one  of  five  large  volumes 
presented  to  the  Senate  of  the  United  States,  under  the  general  title 
"  Correspondence  concerning  Claims  against  Great  Britain,"  the  British 
Government  must  be  deemed  to  have  bad  notice  that  the  United  States 
would  attempt  to  charge  all  such  captures  against  Great  Britain.  Her 
Majesty's  Government  will  merely  say  that  such  an  intention  was  one 
which  it  would  not  have  deemed  itself  justified  iu  supposing  on  the  part 
of  tbe  United  States,  unless  it  had  been  clearly  expressed.  Yet  it  ap- 
pears that  the  United  States  have  actually  proceeded  on  this  principle 
in  presenting  their  claims  to  tbe  Arbitrators;  although,  for  some  reason 
not  yet  explained,  they  have  hitherto  abstained  from  extending  those 
claims  to  every  ship  which  the  principle  would  seem  to  include. 

8.  Attention  has  been  drawn  in  the  Counter  Case  of  the  United 
States  (sec.  iii,  par.  2)  to  a  statement  made  in  tbe  British  Case  that  "ia 
and  soon  after  the  moutb  of  May,  1861,  a  unmber  of  armed  ships  were 
fitted  out  and  sent  to  sea  from  ports  in  the  Confederate  States,"  and  it 
is  observed  that,  if  it  be  intended  "  to  lead  the  Arbitrators  to  suppose 
that  there  was  any  insurgent  vessel  preying  on  the  commerce  of  tbe 
United '  States  when  the  Florida  or  when  the  Alabama  escaped  from 
Liverpool,  tbe  United  States  caunot  too  strongly  protest  that  Her  M^- 
esty's  Government  is  in  error  in  this  respect." 

The  following  are  the  dates  of  the  cruises  of  the  several  vessels  men- 
tinned  in  the  list  in  vol.  iv  of  tbe  Api>endix  to  the  Case  of  the  United 
States,  omitting  the  Florida,  Alabama,  Georgia,  Shenandoah,  and  their 
tenders :  Calboun,  (fitted  out  at  New  Orleans,)  May,  1861 ;  Savannah, 
(flttedottt  at  Charleston.) •Tune,  1861;  Jeff.  Davis,  (fitted  outatCbarlef- 
ton,}  June  to  August,  1861;  Winslow,  (fitted  out  at  Wilmington,)  July 
to  August,  1861 ;  Sumter,  (fitted  out  at  New  Orleans,)  July,  1861,  to 
January,  1862 ;  York,  (place  of  fitting  ont  not  mentioned,}  August,  1861 ; 
Sallie,  (fitted  out  at  Charieston,)  October,  1861;  St.  Nicholas,  (captured 
by  the  Confederates  in  Chesapeake  Bay,}  June  and  July,  1362 ;  Echo, 
(place  of  fitting  out  not  mentioned,}  July,  1862 ;  KetributioD,  (fitted  out 
in  Cape  Fear  Kiver,)  Jauuary  and  February,  1863 ;  Boston,  (place  of 


BRITISH  ARGUMENT  263 

fitting  oat  not  mentioned,)  June,  1863 ;  Taltabaesoe,  (fitted  out  at  Wil- 
mington,) August,  1864;  Chickamauga,  (fitted  out  at  Wilmington,) 
October,  1864;  Olustee,  (place  of  fitting  out  not  mentioned,  alleged  to 
h»Te  been  identical  with  the  Tallahassee,)  November,  1864. 

The  Florida  left  Liverpool  on  the  22d  March,  1862,  and  waa  detained 
at  Nassau  till  the  7th  August  following ;  the  Alabama  left  Liverpool  on 
t&e  29th  July  of  the  same  year.  Five  captures  are  recorded  in  the 
list  as  having  been  made  in  the  interval  between  the  22d  March  and  the 
29th  July,  1862,  by  the  vessels  Echo  and  St.  Nicholas. 

It  may  be  added  that,  as  early  as  the  4th  June,  1861,  Her  MaJesty^s 
Government  was  informed  by  the  British  Minister  at  Washington  that 
"  the  privateers  of  the  Confederate  States  were  at  that  moment  in  full 
activity,  and  had  met  with  considerable  Boccess."' 

9.  The  argument  to  be  offered  on  the  part  of  Great  Britain  will  be 
strictly  confined,  in  the  first  instance,  to  the  question 
whether,  as  to  any  one  or  more,  taken  one  by  one,  of  the  •  i.n""."o°  ih-'ji't 
vessels  specified  in  the  Case  of  the  United  St-atos  as  "  the  "  '""'  """^ 
cmiaera  for  whose  acts  the  United  States  ask  the  Tribunal  to  hold  Great 
Britain  responsible,"  Great  Britain  did,  by  any  act  or  omission,  fail  to 
fulfill  any  duty  set  forth  in  the  three  Bules,  or  recognized  by  the  princi- 
ples of  international  law  not  inconsistent  with  those  Rules.  This  is  the 
single  question  with  which  the  Arbitrators  have,  in  the  first  instance,  to 
deal.  On  the  questions,  therefore,  whether,  in  regard  to  the  general 
traflBc  in  munitions  of  war  or  in  other  articles,  between  ports  of  Great 
Britain  or  her  colonies  and  the  Confederate  States,  or  in  regard  to  the 
general  employment  of  agents  of  the  Confederate  Government  for  finan- 
cial and  other  purposes  in  England,  or  in  regard  to  the  general  partiality 
erroneously  alleged  to  have  been  shown  to  Confederate  vessels  in  Brit- 
ish and  colonial  ports,  the  British  Government  did,  or  did  not,  fail  in 
the  performance  of  any  of  its  neutral  obligations — on  these  questions, 
and  such  as  these.  Great  Britain,  while  referring  the  arbitrators  to  the 
statements  as  to  both  law  and  fact,  contained  in  her  Case  and  Counter 
Case,  and  the  Appendices  thereto,  forbears  to  offer  any  new  argument 
before  the  Tribunal.  She  has  fully  and  amply  vindicated  the  conduct  of 
her  Government  on  all  these  heads.  But  she  declines  to  treat  them  as 
presenting,  apart  from  the  qnestions  as  to  the  particular  cruisers,  legit- 
imate matter  for  argument  between  the  parties  to  the  reference,  or  ele- 
ments for  the  consideration  of  the  Tribunal. 

10.  As  regards  the  Sumter,  Nashville,  Tallahassee,  Chickamauga,  and 
Betribution,  Great  Britain  has  been  unable  to  discover  in  Tt„sun.i«,Nt*. 
the  Case  or  Counter  Case  of  the  United  States  any  reason-  cKl^'-mlilTTTj 
able  or  intelligible  ground  for  making  the  acts  of  these  ves-  '^•••-'^'^ 
sels,  or  the  conduct  of  the  British  Government  in  respect  of  them,  the 
foundation  of  claims  against  her.  It  will  be  sufiicient,  therefore,  to 
refer  the  Tribunal  to  Fart  II  of  the  British  Case,  and  Parts  V  and  VIII 
of  the  British  Counter  Case,  in  which  the  facts  relating  to  these  vessels 
are  stated  and  commented  on.* 

11.  It  will  be  seen — 

(a.)  That  in  the  case  of  the  Tallahassee  and  Chickamauga,  no  failure 
of  duty  has  been  even  alleged,  much  less  proved,  against  Great  Britain. 
These  vessels  were  built,  indeed,  in  England,  but  they  were  built,  and 
were  used,  as  ships  of  commerce ;  it  was  by  an  after-thought,  when  they 
were  already  within  the  waters  of  the  Confederate  States,  and  had  be- 

'  Appendix  to  Caae  of  United  States,  vol.  i,  p.  56. 

<  See  also  Britiah  Couotei  Case,  Pffft  IX,  pp.  107,  108,  as  to  the  Sumter  and  XaabTille, 
and  p.  114  aa  to  the  Chickamauga. 
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oone  the  property  of  the  Goafederate  GoTernmeDt,  tbat  they  were  smied 
for  var,  and  tbeir  employment  as  ships  of  war  lasted  bat  a  few  weeks 
in  tlie  one  case,  and  bat  a  few  days  in  the  other.  They  were  armed  ui 
and  dispatched  from  a  Confederate  port,  (Wilmin^D,)  and  to  the  same 
Confederate  port  tiiey  retamed.' 

(ft.)  That  the  Samter  and  Nashville  were  not  even  built  io  the  Qneen's 
domlQiona;  and  in  respect  of  their  original  OQtfit,  nothing  is,  or  can  bb, 
alleged  against  Her  M^esty's  Oovemment  Setting  aside  some  oUier 
minor  complaints,  which  will  not  bear  a  moment's  examination,  it  is 
suggested  only  that  they  received  in  British  ports  snch  hospitalities  as 
were  extended  to  Confederate  vessels  in  general  in  the  ports  of  nentral 
nations.' 

(c.)  That,  in  the  case  of  the  Betribotion,  also  a  vessel  not  built  or 
fitted  ont  in  the  Queen's  dominions,^  the  facts  alleged  show  nothing 
more  than  that  her  commander  contrived  on  one  occasion,  by  ftandu- 
lently  personating  the  master  of  a  prize  captured  by  him,  and  conceal- 
ing the  fact  that  she  was  a  prize,  to  <IisiX)se  of  the  cargo  in  a  small 
island  ot  the  Bahama  Archipelago,  remote  from  the  seat  of  govemmeat ; 
and  that,  on  another  occasion,  by  means  of  a  fraiidnlent  conspiracy 
with  a  party  of  "  wreckers,"  he  mannged  to  carry  a  prize  int«  the  same 
place,  and  to  extort,  throngh  the  wreckers,  from  her  master  and  owners, 
a  ransom,  under  pretense  of  salvage.*  These  facta,  if  proved,  establish 
no  failure  of  duty  against  Great  Britain.^ 

12.  As  to  the  vessels  said  to  have  been  employed  as  tenders  by  the 

Florida  and  Alabama,  no  failnre  of  duty  is  alleged  against 
™rr  A^-HJ'r?  ..Ij  Great  Britain.  The  only  question,  therefore,  which  can 
''*^'"''  arise  in  connection  with  them  is,  whether,  in  case  any  liabil- 

ity should  be  established  against  Great  Britain  in  respect  of  the  Florida 
or  Alabama,  such  liability  should  be  extended  to  the  acta  of  these  ves- 
sels. 

13.  The  discussioD,  therefore,  in  the  view  of  Great  Britain,  confines 

itself  practically,  as  well  as  of  right,  to  the  Alabama,  Flor- 
ida ^*~l'>jiir  > <'j  ida,  Georgia,  and  liifaenandoab,  the  four  vessels  on  account 
'*'"'"^''  of  which  claims  had  been  made  by  the  United  States  against 
Great  Britain  before  the  conclusiou  of  the  Treaty  of  Washington. 

As  to  these  vessels,  the  material  charges  made  by  the 
aob.uK.o(ck.rB^  United  States  appear  to  be  in  substance  as  follows : 

(a.)  That  the  British  Government  did  not  exercise  due  care  to  prevent 
them  from  being  equipped  or  specially  adapted  within  Britiah  territory 
for  war  against  the  United  States ; 

(ft.)  That  the  British  Government  did  not  cause  them  to  be  arrested  or 
detained  when  they  subsequently  visited  ports  within  the  colonial  pos- 
sessions of  Great  Britain ; 

(c.)  That  they  were  suffered,  in  such  ports,  to  obtain  supplies  and 
effect  repairs,  of  a  nature,  or  to  an  extent,  inconsistent  with  the  obliga- 
tions of  Great  Britain  as  a  neutral  power. 

14.  It  is  not  incumbent  on  Great  Britain  to  prove  that  these  charges 
are  erroneous.  It  is  for  the  United  States'to  prove  that  they  are  true. 
But  since  the  evidence  of  the  real  facts  applicable  to  each  of  these  vee- 

■  BritJBh  CauDt«r  Case,  p.  102.  Appendix  to  British  Cose,  vol.  v,  p.  143 ;  Appeudix  to 
Cnse  of  the  United  States,  vol.  vi,  pp.  723-726, 728-730. 

■  Britiah  Cnse,  pp.  lit-23.  British  CoDnter  Case,  pp.  67-71, 107-109.  Appendix  to 
fititish  CaKi,  vol.  ii,  pp.  1-62,  m-129. 

'  Cue  of  the  United  StaCee,  p.  3»0 ;  Appuidix  to  Cue  of  the  United  SUtM,  T(d.  vi, 
p.  736. 
'  BritiBh  Coaoter  Cam,  p.  104.     Appendix  to  BritiBb  Case,  toI.  t,  pp.  21-24,  Wfr-lW- 
*8ee  British  CouuUi  Cue,  Pact  X,  pp.  126,  127. 
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ads  is  before  tbe  Tribunal,  Greet  Britain  will  proceed  to  state  the  pria- 
ciplflS  which,  in  her  view,  ought  to  be  applied  to  these  facta. 

15.  In  \iew  of  tbe  arguments  which  have  been  employed  in  the  Case 
of  the  United  States,  tbe  British  Government  will  refer,  ia  c^„,  f„„^;^,^ 
the  first  place,  to  the  general  principles  of  international  °' '("'™lh^"!!;; 
law  which  were  in  force  at  the  time  when  the  facts  occurred,  '""'"■"■"i- 
getting  aside  for  the  moment  tbe  three  Rules  which  have  been  adopted  by 
Great  Britain  and  the  United  States,  and  inserted  in  tbe  sixth  article 
of  the  Treaty  of  "Washington. 

16,  The  general  priuciples  of  interuntional  law  are  snch  only  as  have 
beeu  settled  by  the  general  conaeut  of  nations.  For  evidence  of  this 
general  consent,  it  is  customary  to  refer  to  the  works  of  text-writers  of 
acknowledged  merit,  who  have  made  it  their  business  to  examine  the 
sources  from  which  such  evidence  may  be  legitimately  drawu.  Opiu- 
ions,  however,  of  individual  publicists,  judicial  decisious  of  the  tribn- 
nals  of  a  particular  country,  a«t8  of  any  one  State  or  Government,  can- 
Dot  by  themselves  establish  a  rule  of  international  law ;  they  can  only 
contribute  toward  the  formation  of  such  a  rale,  or  to  the  proof  of  its 
existence.  It  is  to  be  added  that  nets  of  a  State  or  Government,  when 
used  for  this  latter  purpose,  ought  to  be  shown  to  have  proceeded  from 
a  sense  of  international  obligation,  and  not  from  motives  of  ]iolicy  or 
international  comity.' 

17.  Under  the  general  principles  of  international  law,  a  broad  dis- 
tiaclion  ia  drawn,  in  reference  to  the  question  of  national  responsibility, 
between  the  acts  of  a  sovereign  State  or  Government  and  those  of  indi- 
vidual citizens  or  subjects  of  the  State  or  Government.  AntI  a  further 
distinction  is  drown  between  acl«  of  individunls  which  the  Government 
is  nnder  an  obligation  to  prevent  so  far  as  it  is  able,  and  acts  as  to 
which  the  Government  owes  only  a  negative  dutj',  the  duty  of  not  pro- 
tecting tbe  persons  by  whom  they  are  done  from  penal  consequences, 
vhich  the  law  of  nations  attaches  to  them.* 

18.  These  distinctions  rest  on  the  principle  that,  while  a  Government 
has  complete  control  over  its  own  acts,  and  may  therefore  with  justice 
be  held  completely  responsible  for  them,  the  control  which  it  can  exer- 
cise over  the  acts  of  its  subjects  is  of  necessity  very  limited  and  imper- 
fect. This  control  is  limiteil  on  all  sides  by  the  very  nature  of  civil 
government,  and  by  the  principle  of  individual  liberty;  by  considera- 
tions both  of  what  ia  generally  practicable  and  of  what  is  generally 
expedient. 

19,  By  the  general  priuciples  of  international  taw  in  force  when  the 
facte  now  in  question  occurred,  a  neutral  Government  was  not  under  an 
obtiKfttion  to  prevent  or  restrain  the  sale  within  its  territory,  to  a  bel- 
ligerent, of  articles  contraband  of  war,  or  the  manufacture  within  its 
territory  of  such  articles  to  the  order  of  a  belligerent,  or  the  delivery 
tliereot'  within  its  territory  to  a  belligerent  pnrchaser,  or  the  exporta- 
tion of  snch  articles  tVom  its  territory  for  sale  to,  or  tor  the  uae  of,  a 
belligerent.' 

20,  A  ship,  specially  adapted  for  warlike  use,  had  been  held  by  pub- 
licists in  general  to  belong  to  the  class  of  articles  which  are  contraband 
of  war.  The  citations  given  in  Annex  A  to  the  British  Coaoter  Gase 
from  Uilbner,  Tetens,  Galiani,  Lampi-edi,  Azuni,  Kutherfortb,  Slartens, 

'  Kor  arRiiment  »a  tbis  polDt,  tee  Britiab  Cooater  Case,  pp.  6-11. 
-Sm  H«at«r  aod  other  wiiteri,<|UOted  Id  Aubbx  (A)  to  tbe  British  Counter  Cim, 
(P[).143.el  »eg.) 
'Sm  British  Case,  p.23;  uid  precedenta  qaoted  io  Biitinh  Couoter  Case,  pp. 49, SO, 

(note.) 
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Piantanida,  Story,  Wheatoo,  and  Heflfter,  aboDdantly  prove  this  po- 
sition. Neither  the  sending  of  such  a  vessel  from  a  neutral  to  a  bellig- 
erent country  for  sale  to  the  belligerent  OoTernment,  nor  the  sale  of  it 
'within  the  neutral  territory  to  a  belligerent  Government  or  its  agents, 
■vas  regarded  as  an  act  which,  by  the  general  principles  of  internatioaal 
law,  tbe  neatral  Government  was  nnder  any  obligation  to  prevent. 
(Lampredi,  Azuni,  Story,  Wheaton.)  By  one  well-known  writer,  (M.  Hau- 
tefeuille,)  it  had  even  been  contended  that  such  a  vessel,  if  not  actnally 
armed,  was  not  to  be  regarded  as  contraband  of  war,  but  was  an  object 
of  legitimate  commerce,  whatever  might  be  her  force  and  whatever  tbe 
character  of  her  construction. 

21.  It  was  immaterial,  in  the  view  of  international  law,  whether  the 
vessel  were  sold  in  the  market,  when  completed,  to  the  belligerent  pnr- 
cbnser,  without  any  contract  prior  to  her  completion,  or  were  built  to  the 
order  of  the  purchaser.  In  each  case  the  belligerent  purchaser  acquired 
an  implement  of  war  by  meaus  of  a  commercial  transaction  with  a 
private  person  in  the  neutral  country,  and  the  adverse  belligerent  sns- 
tained  in  the  one  case  no  injury  which  he  did  not  sustain  in  the  other. 

22.  If,  therefore,  the  facts  brought  to  the  knowledge  of  a  neutral 
Government  consisted  only  in  this,  that  a  vessel  specially  adapted  for 
warlike  use  bad  been,  or  was  about  to  be,  acquired  within  the  neutral 
territory  by  a  belligerent  Goverument  or  its  agents,  or  that  such  adapta- 
tion was  in  progress  in  order  to  the  delivery  of  the  vessel  to  the  bellig- 
erent purchaser,  tbe  neutral  Government  was  not  bound  to  interfere. 

23.  The  general  principles  of  internatioual  law  did,  on  the  other  baod, 
require  that  a  neutral  Government,  having  reasonable  ground  to  believe 
that  any  port  or  place  within  its  territ^u-y  was  being  used,  or  was  aboat 
to  be  used,  by  either  belligerent  as  a  base  or  point  of  departure  for  a 
militarj'  or  naval  expedition  against  the  other,  should  exert  reasonable 
diligence  to  prevent  this  abuse  of  neutral  soil.  Publicists  had  not  at- 
tempted to  define  the  meaning  of  the  expressions  employed  above; 
they  had  commonly  had  recourse  to  simple  and  obvious  illustratioDS, 
such  as  the  assembling  of  an  armed  force  ('^  rassemblement  militaire") 
or  the  fitting  out  of  privatoers  to  cruise  from  a  neutral  port,  {"  auarUg- 
tung  von  Kapem,")  as  was  done  in  France  in  and  atter  ITTS,  and  in  the 
United  States  in  and  after  1703.  Tbe  circumstance  that  the  several 
constituent  parts  of  a  military  or  naval  expedition  (such  as  men,  arms, 
a  ship  or  ships)  bad  been  separately  procured  from  a  neutral  cooutry, 
has  never  been  held  sufficient  to  convert  the  neutral  country  into  a  base 
or  x>oint  of  departure  for  the  expedition.  In  tbe  celebrated  case  of  the 
Indepeudencia,  which  came  (under  the  forensic  title  of  the  Saotissima 
Trinidad]  before  the  great  American  Judge  Story,  the  ship,  which  had 
been  originally  built  and  equipped  at  Baltimore  as  a  privateer,  during 
tbe  war  with  Great  Britain,  was  sold  after  the  peace  to  new  owners,  who 
dispatched  her  from  that  port,  loaded  with  a  cargo  of  munitions  of  war, 
and  armed  with  twelve  guns,  [constituting  a  part  of  her  original  arma 
meat,}  under  the  command  of  Captain  Ohaytor,  an  American  citizen, 
on  a  voyage  ostensibly  to  the  northwest  coast,  but  in  reality  to  Bnenos 
Ayres ;  the  supercargo  being  instructed  to  sell  the  vessel  to  the  Govern- 
ment  of  Buenos  Ayres,  (then  in  revolt  and  at  war  with  Spain,]  if  be 
could  obtain  a  suitable  price.  At  Buenos  Ayres  tbe  vessel  was  sold  to 
Captain  Chaytor  himself  and  two  other  jtersons ;  and  soOn  aflorwards 
she  assumed  the  flag  and  character  of  a  public  ship,  and  was  understood 
by  the  crew  to  have  been  sold  to  the  Government  of  Bueuoa  Ayres. 
Captain  Chaytor  made  known  these  facts  to  the  crew,  and  asserted  that 
he  bad  b«HM>me  a  citizen  of  Buenos  Ayres,  and  had  received  a  commis- 
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eion  to  command  the  vessel  aa  a  national  ship;  lie  invited  the  crew  to 
enlist  ia  the  service,  and  the  greater  part  of  them  accordingly  enlisted ; 
and  the  ship  afterwards  cruised,  made  prizes,  and  was  recognized  in 
the  United  States  as  a  public  ship  of  war  of  Buenos  Ayres.  This  whole 
transaction  was  held  lawful  in  the  Courts  of  the  United  States ;  while 
certain  augmentations  of  the  force  of  this  vessel,  subsequently  made 
iu  a  port  of  the  United  States,  were,  by  the  same  Courts,  held  unlawful.' 

So  publicist,  again,  had  undertaken  to  det«rniine  what  ought  to  be  held 
a  reasonable  measure  of  care  or  diligence,  nor  to  resolve  the  question 
what  grounds  of  belief — or,  iu  other  words,  what  evidence — ought  to  be 
deem^  sufficient  for  a  Government  to  act  upon. 

All  equipments,  which  by  their  nature  were  applicable  indifferently 
to  porposes  of  war  or  commerce,  were  by  the  iustmctions  issued  by  the 
Government  of  the  United  States  in  1793  declared  to  be  lawful,  what- 
ever might  be  the  character  of  the  vessel,  or  her  actual  or  intended 
employment.' 

24.  In  the  first  of  the  three  Rules  laid  dowu  in  the  Treaty  of  Washing- 
ton the  duties  of  a  neutral  Qovernment  are  defined,  with 

some  increase  of  strictness  as  well  as  of  precision.  Accord-  ih^t.^-tT'oi  »2a 
ing  to  this  rule,  a  neutral  Government  is  bound  to  use  due  "*'""' 
diligence  to  prevent  the  fitting  out,  arming,  or  equipping,  within  its 
jurisdiction,  of  any  vessel  which  it  has  reasonable  grounds  to  believe  is 
intended  to  cruise  or  to  carry  on  war  against  a  power  with  which  it  is 
at  peace ;  and  also  to  use  like  diligence  to  prevent  the  departure  from 
its  jurisdiction  of  any  vessel  intended  to  cruise  or  carry  on  war  as  above, 
snch  veasel  having  been  especially  adapted,  in  whole  or  in  part,  within 
Buch  jnrisdiction,  to  warlike  use. 

25.  The  reasonable  constraction  of  this  rule  appears  to  require  ttiat 
the  intention  as  to  the  future  employment  of  the  vessel  should  be  an 
actual,  present,  fixed  intention,  not  contingeut  on  the  happening  of  some 
uncertain  event ;  that  the  contemplated  employment  should  be  proxi- 
mate, not  remote ;  and  that  the  intention  should  esist  at  the  time  when 
the  Sieged  obligation  to  interfere  arises — either  when  the  vessel  is  being 
fitted  out^  armed,  or  equipped  in  the  neutral  port,  or  when,  after  receiv- 
ing there  her  special  adaptatiou  for  war,  she  is  about  to  depart  from  the 
neutral  territory.  The  equipment,  the  departure,  which  the  neutral 
Government  ought  to  use  due  diligence  to  prevent,  is  an  equipment,  a 
departure,  with  an  intention  that  the  vessel  shall  be  employed  in  oper- 
ations of  war,  and  with  a  view  to  her  employment  in  such  operations. 

26.  As  to  the  character  of  the  belligerent  intention  which,  coupled 
with  the  act  of  equipment  or  special  adaptation  for  war,  makes  it,  ac- 
cording to  the  rnle,  the  duty  of  the  neutnU  Government  to  interfere — 
as  to  the  nature  or  the  grounds  of  the  belief  on  which  the  neutral  Gov- 
ernment ought  to  act — as  to  the  measure  of  diligence  or  care  which  it  ia 
bound  to  exercise — as  to  these,  the  rules  introduce  no  new  principle, 
nor  do  they  augment  the  breadth  or  stringency  of  any  principle  previ- 
ously recognized.  It  was  never  supposed  that  a  neutral  Government 
was  or  could  be  bound,  under  any  circumstances,  to  prevent  the  fitting 
out  of  a  vessel,  unless  it  had  reasonable  grounds  to  believe  that  she 
was  intended  to  cruise  or  carry  on  war  against  a  power  with  which  the 
neutral  was  at  peace.  The  words  "  due  diligence,"  in  the  three  Bules, 
exact  from  the  neutral,  in  the  discharge  of  the  duties  therein  stated, 
that  measure  of  care,  and  no  other,  which  is  required  by  the  ordinary 
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principles  of  ioterDational  jarispmdeiice,  and  the  absence  of  wbich 
coDstitnteB  negligence.' 

27.  When  it  is  said  that  a  Government  has  reasonable  groands  to  be- 
)■«».    oi   lb.  ^'*^8  tl*"'  ^°  **'*'  '8  intended,  which  act  the  Government,  if 

w,..^°'^.»n.»'bk  it  possess  such  reasonable  grounds,  is  bonnd  to  endeavor  to 
v»  B»i,™  prevent,  and  can  prevent  only  by  the  enforcement  of  a  lav. 
more  is  meant  than  that  the  Government  has  grounds  for  suspicion, 
foanded  on  rumor  or  mere  circumstances  of  probability.  Such  Rronods 
as  these  may  indeed  determine  a  Government  to  undertake  voluntarilv 
the  responsibility  and  liak  of  trying  to  enforce  the  law ;  but  they  can- 
not create  an  obligation.  This  can  only  arise  when  the  Government  ha» 
adequate  gruands,  not  for  suspicion  only,  but  for  belief,  that  is,  for  Bach 
a  belief  as  is  sufficient  to  justify  it  in  setting  the  machinery  of  the  lav 
iii  motion. 

28.  Due  diligence  on  the  part  of  a  Government  signifies  that  ine»sare 
■D   di       "    of  care  which  the  Government  is  under  an  obligation  ton« 

"  '"""■  '  for  a  given  purpose.  This  measure,  where  it  baa  not  been 
defined  by  iotemational  usage  or  agreement,  must  be  deduced  from  the 
nature  of  the  obligation  itself,  and  from  those  consideration s  of  justicf, 
equity,  and  general  expediency  on  which  the  law  of  nations  is  founded-^ 

29.  Where  the  substance  of  the  obligation  consists  iu  the  prevention 
of  certain  acts  within  the  territory  of  a  neutral  j>ower,  from  the  con- 
sequences of  which  loss  might  arise  to  foreign  States  or  their  citizens,  it 
would  not  be  reasonable  to  exact,  as  of  right,  from  the  Government,  ii 
measure  of  care  exceeding  that  which  Governments  are  accustomed  to 
exert  in  matters  affecting  their  own  security  or  that  of  their  own  citi- 
zens. No  duty  which  nation  owes  to  nation  can  possibly  be  higher  or 
more  imperative  than  that  which  every  State  owes  to  its  own  memherH, 
for  whose  welfare  it  exists,  and  to  whom  the  Government,  however  cou 
Btitnted,  is  morally  and  primarily  responsible  for  the  right  exercise  of 
its  powers.^  Au  extract  from  the  able  Danish  jurist,  Teteus,  bearing  on 
manifestly  just  and  reasonable  principle,  has  been  given  in  a  note  at 
page  23  of  the  British  Counter  Case. 

30.  An  observation  to  the  same  effect  as  the  foregoing  in  the  Case  of 
Great  Britain  has  been  excepted  to  in  the  Counter  Case  of  the  United 
States,  on  the  ground  that  "  it  sets  np  as  the  measure  of  care  a  standard 
wbicb  fluctuates  with  each  succeediug  Government  in  the  circuit  of  Ili« 
globe.*  This  is  an  error.  Where  individuals  are  in  question,  the  only 
general  standards  of  due  care  which  it  has  been  found  possible  to  frame, 
are  framed  with  reference  either  to  the  care  which  the  particular  indi- 
vidual, agaiust  whom  negligence  is  alleged,  is  accustomed  to  exert  in  his 
owu  concerns,  or  to  the  care  which  men  in  general,  or  particular  classes 
of  men,  are  accustomed  to  exert  in  their  own  concerns.  To  standards  of 
this  kind,  with  various  modifications  and  under  different  forms  of  ei- 

Sressiou,  jurists  and  Judicial  tribunals  in  all  countries  have  commonlT 
ad  recourse,  to  assist  them  to  a  ilecision  iu  cases  of  alleged  negltgenc*^- 
Wfaere  tbe  acts  or  omissions  of  a  Government  are  iu  question,  it  is  cer- 
tainly not  unreasonable  that  tbe  general  standard  of  care,  so  far  as  any 
general  standard  is  jiossible,  should  be  drawn  from  the  ordinary  con- 
duct of  Governments  in  matters  affecting  those  interests  which  they  are 
primarily  bound  to  protect.  The  objection  suggested  by  the  United 
States,  that  the  standard   is  a  fluctuating  one,  is  therefore  not  only 

'  British  CouubiT  Case,  p.  21. 

■  British  Case,  p.  24,  propoaitioD  9. 

^  nritinh  Case,  p.  IGT.   Coanter  Cas«  of  tbe  Uuited  States,  aeo.  ii,  pai.  X 

■  Ilritish  Case,  p.  24,  proposiliou  10.   British  Coanter  Case,  pp.  Vl,  £2. 
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I  itself,  but  might  with  equal  reason  he  urged  against  the 
principles  of  decision  commoQly  applied  to  analogous  cases  in  the  ad- 
miDiatratiou  of  private  law.  Its  tendency,  if  admitted,  would  he  to 
introduce  a  universal  hypothesis  of  ahsolute  and  arbitrary  power,  as  the 
mle  of  judgment  for  all  such  international  controversies. 

31.  Great  Britain  has,  however,  aubmitted  to  the  arbitrators  that  the 
(]QeBtion,  what  measure  of  care  is  in  a  given  case  sufficient  to  constitute 
doe  diligence,  cannot  be  de&ned  with  iirecision  in  the  form  of  a  general 
rale,  but  must  be  determined  on  a  careful  consideration  of  all  the  cir- 
camstances  of  the  given  case.'  In  th«  British  Counter  Case  the  history 
and  experience  of  the  United  States  themselves,  during  the  war  between 
Great  Britain  and  France  at  the  close  of  the  last  century,  during  the 
wars  between  Spain  and  Portugal  and  their  revolted  colonies,  and  still 
more  recently  in  the  cases  of  expeditions  and  hostile  movements  organ- 
ized within  the  United  States  against  Mexico,  Cuba,  and  Great  Britiun, 
has  been  largely  referred  to,  tor  the  purpose  of  showing  what  has  here- 
tofore been  deemed  sufiicieut  by  the  Government  of  the  United  States 
to  satisfy  the  obligations  iocumbent  upon  them  in  this  respect  toward 
other  nations,  and  how  imperfect  a  measure  of  success  has  attended 
their  efforts  to  restrain  their  citizens  from  lawless  acts,  inconsistent 
with  those  obligations.'  The  statements  in  the  British  Counter  Case  on 
this  subject  will  be  found  to  he  corroborated  by  the  papers  appended  to 
the  Counter  Case  of  the  United  States.  Those  papers  show  the  various 
instructions  and  proclamations  issued  with  the  object  of  preventing  vio- 
lations of  the  American  law.  The  British  Counter  Case  shows  how,  for 
a  long  series  of  years,  and  also  very  recently,  those  instructions  and 
prooiamations  have  been  successfully  evaded.  Mr.  Seward,  in  his  dis- 
patch to  Mr.  Adams,  dated  the  2d  March,  1S(>3,  thoaght  it  sufficient  to 
express  the  desire  and  expectation  of  the  President  that  Her  Majesty's 
Government  would  "take  the  necessary  measures  to  enforce  the  execu- 
tion of  the  law  as  faithfully  as  his  own  Government  had  executed  the 
corresponding  statutes  of  the  United  States."^  This  is  a  test  of  due 
diligence,  by  which  Her  M^'esty's  Government  might  safely  be  content 
to  have  it«  conduct  tried.  It  does  not  believe  that  upon  any  candid 
mind  tbe  comparison  would  leave  an  impression  to  the  disadvantage  of 
Great  Britain. 

32.  It  is  absolutely  necessary,  in  considering  charges  such  as  are 
made  against  Great  Britain  by  the  United  States,  to  take  ^^^  _^  ^  _  _^^ 
into  account,  for  some  purposes,  the  laws  and  institutions  r°-^l^"^^V^>'.^ 
of  tbe  nation  charged,  the  powers  with  which  its  Govern-  ""'°  ~' 
ment  ia  invested,  and  its  ordinary  modes  of  administrative  and  judicial 
procedure.  These  are  among  the  circumstances  which  bear  on  the 
question  of  negligence,  and  they  have  a  most  material  bearing  on  it. 
In  all  civilized  countries,  the  Government  possesses  such  powers  only 
as  are  conferred  on  it  expressly  or  tacitly  by  law ;  the  modes  of  ascer- 
tuning  disputed  facts  are  regulated  by  law ;  through  these  powers 
the  Executive  aets,  and  to  these  methods  of  inquiry  it  is  bound  to  have 
regard.  To  exclude  these  from  consideration  in  questions  relating  to 
the  performance  of  international  duties,  would  at  once  render  such 
duties  intolerable  and  their  performance  impossible. 

33.  These  considerations  in  no  way  afiect  the  principle  that  the  du- 
ties of  neutrality  are  in  themselves  independent  of  municipal  law. 
Those  duties  are  not  created  by  municipal  law;  they  cannot  be  abol- 
ished or  altered  by  it.    But  since,  in  the  discbarge  of  international 

'Ibid.,  pp.  a5-47. 
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daties,  every  nation  acts  through  its  Ooverament,  and  each  Government 
is  confined  witbin  the  sphere  of  its  legal  powers,  the  local  law  and  local 
inatitutioDB  cannot  be  disregarded  when  the  question  arises,  whether  in 
a  given  case  a  Government  had  snfBcient  grounds  of  belief  to  proceed 
upon,  and  whether  it  acted  with  proiier  diligence. 

34.  It  was,  therefore,  material  to  show  what,  at  the  time  when  the 
acts  complained  of  by  the  United  States  are  alleged  to  have  been  done, 
was  the  state  of  British  law  in  relation  t«  snch  matters ;  what  powers 
the  Executive  Government  possessed;  in  what  modes  those  powers 
conld  be  exeictsed:  and  what  were  the  general  ralesof  administrative 
and  jndicial  procedure,  including  those  relating  to  the  judicial  investi. 
gation  of  facts  and  the  reception  of  evidence. 

35.  In  reference  to  this  part  of  the  question  the  following  propositions, 
already  laid  down  on  the  part  of  Great  Britain,  may  be  repeated  here : 

In  every  country  where  the  Esecntive  is  subject  to  the  laws,  foreign 
States  have  a  right  to  expect — 

(a.)  That  the  laws  be  such  as  in  the  exercise  of  ordinary  foresight 
might  reasonably  be  deemed  adequate  for  the  repression  of  all  acts 
which  the  Government  is  under  an  international  obligation  to  repress, 
when  properly  informed  of  them ; 

(6.)  That,  so  far  as  may  be  necessary  for  this  purpose,  the  laws  be 
enforced  and  the  legal  powers  of  the  Government  exercised. 

Bnt  foreign  States  have  not  a  right  to  require,  where  such  laws  exist, 
that  the  Executive  shoald  overstep  them  in  a  particular  case,  in  order 
to  prevent  harm  to  foreign  States  or  their  citizens  ;  nor  that,  in  order 
to  prevent  harm  to  foreign  States  or  their  citizens,  the  Executive  shoald 
act  against  the  persons  or  property  of  individuals,  unless  upon  evidence 
which  woold  justify  it  in  so  acting  if  the  interests  te  be  protected  were 
i(s  own  or  those  of  its  own  citizens.  Nor  are  the  laws  or  the  mode  of 
jndicial  or  administrative  procedure  which  exist  in  one  country  to  be 
applied  as  constituting  a  rule  or  standard  of  comparison  for  any  other 
conntry.  Thus,  the  rules  which  exist  in  Great  Britain  as  to  the  admis- 
sion and  probative  force  of  various  kinds  of  testimony,  the  evidence 
necessary  to  be  produced  in  certain  cases,  the  questions  proper  to  be 
tried  by  a  jury,  the  functions  of  the  Executive  in  regard  to  the  preven- 
tion and  prosecution  of  offenses,  may  ditt'er,  as  the  organization  of  the 
magistrature  and  the  distribution  of  authority  among  central  and  local 
officers  also  differ,  from  those  which  exist  in  France,  Germany,  or  Italy. 
Each  of  these  countries  has  a  right,  as  well  in  matters  which  concern 
foreign  States  or  their  citizens  as  in  other  matters,  to  administer  and 
enforce  its  own  laws  in  its  own  forum,  and  according  to  its  own  rnles 
and  modes  of  procedure ;  and  foreign  States  cannot  justly  complain  of 
this,  unless  it  can  be  clearly  shown  that  these  rules  and  modes  of  pro- 
cedure conflict  in  any  particular  with  natural  justice,  or,  in  other  words, 
with  principles  commonly  acknowledged  by  civilized  nations  to  be  of 
universal  obligation.' 

36.  It  has  been  shown  that  the  law  of  Great  Britain,  as*it  existed  at  the 
time  of  the  civil  war  in  the  United  States,  was  such  as,  in  the  exercise 
of  ordinary  foresight,  might  reasonably  be  deemed  adequate  for  enabling 
the  British  Government  t«  perform  its  obligations  as  a  neutral  Govern- 
ment. It  was  modeled  upon  the  law  of  the  United  States,  which  had 
long  existed  and  had  frequently  been  brought  under  consideration  in 
the  courts  of  that  country ;  it  equaled  that  law  and  even  surpassed  it  in 
stringency ;  and  offenses  against  it  (if  any  there  were)  had  been  so  rare 

'  Btiliah  Case,  pp.  34,  25 ;  aee  also  BritiBb  Connter  Case,  pp.  72, 73. 
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as  to  have  left  bardly  any  trace  ia  the  jadicial  records  of  Great  Britain.' 
Compared  with  the  laws  of  otber  countries,  which  hare  been  collected 
and  placed  before  the  Arbitrators,  it  will  appear  to  have  been  (as  it 
really  was)  singularly  stringent  in  its  prohibitions,  and  copious  and 
particular  in  detail.  Bat  the  qnestion  is  not  whether  it  was  stricter  or  less 
strict  than  the  laws  of  other  coantries,  bnt  whether  it  was  saoh  as  might 
reasonably  be  deemed  sufficient  in  the  exercise  of  ordinary  foresight. 
It  is  impossible  to  deny  that  it  was  such, 

37.  It  appears  to  be  suggested,  on  the  part  of  the  United  States,  that 
some  defect  or  defects,  which  might  not  hare  been  foreseen,  in  the  law 
of  Great  Britain,  was  or  were  brought  to  light  by  the  case  of  the  Ala- 
bama, and  that  the  law  ought  to  have  been  amended  in  consequeuce  of 
this  discovery.  The  answer  to  this  is  that,  as  respects  the  Alabama 
herself,  the  question  of  the  liability  of  Great  Britain,  on  account  of  her 
departure  from  this  country,  must  be  tried  on  the  facts  as  they  existed  - 
at  that  time,  and  not  upon  any  subsequent  state  of  facts.  In  respect  of 
the  Alabama,  Great  Britain  must  be  held  to  be  liable  (if  at  all)  on  the 
groond  that  her  Goyemment  failed  to  prevent  the  departure  of  the 
Alabama,  and  uot  on  the  allegation  that  she  did  not  afterward  amend 
her  law,  and  thus  failed  to  arrest  the  Georgia  or  the  Shenandoah,  Bur, 
further,  it  has  been  already  shown  that  the  depnrture  of  those  two  ves- 
sels was  in  no  respect  due  to  any  deficiency  in  the  law.  It  is  not  only 
tme  that  the  law  of  Great  Britain  was  then  more  stringent  than  that 
which  existed  at  the  time  in  the  United  States,  and  has  ever  since  been, 
and  DOW  is,  deemed  sufficient  in  that  country,  and  which,  a  year  after 
the  departure  of  the  Alabama,  (July  11, 1863,)  was  spoken  of  by  Mr, 
Seward  as  "exactly  similar  to  that  of  Great  Britain;™  but  it  is  also 
clear  that,  if  the  taw  of  Great  Britain  had,  in  truth,  been  nn  exact  copy 
of  that  of  the  Uuited  States,  and  bad  been  interpreted  and  enforced  in 
precisely  the  same  way,  no  facts  existed — much  less  were  known  to  the 
British  Government — which  would  have  warranted  the  arrest  of  either 
of  these  latter  vessels  for  a  breach  of  that  law. 

■  British  Com,  pp.  29,  30. 

*  Appnudis  to  Case  of  the  United  Statea,  vol.  i,  p.  GTO. 

For  evidence  m  to  the  particulars  in  which  tbe  Britiali  law  is  more  stringenl  than 
that  of  tbe  United  States,  see  the  opmion  of  Mr.  Bemis,  quoted  la  Annex  (B)  to  the 
British  Connter  Caae,  (p.  149,)  In  the  Counter  Caae  of  the  United  Statea  (seotion  ili, 
ur.  11)  theatteutioQof  the  Acbitratoraia  called  to  a  diapatoh  from  Sir  Frederick  Brnce, 
British  Minister  at  Wasbington,  as  farnishinf;  evidence  of  the  superiority  of  the  United 
States'  statnM  over  the  British  act.  Bnt  the  dispatch  referred  to  nowhere  mentions 
the  British  Foreien-EnlistmentAct,  nor  does  it  attempt  to  make  an;  comparison  between 
tbe  Btatntes  of  the  two  coaatries.  The  passage  quoted  in  tbe  Counter  Case  of  the 
United  States  will  be  found,  when  taken  in  its  entirety,  to  refer  merely  to  tbe  advan- 
tagea  posseSBed  by  the  United  States  Government  in  proceeding  against  reiHls,  as  con- 
trasted with  the  comparative  diiScnlty  of  proceedings  nnder  tbe  same  law  directed 
■Kainst  penoni.  "  I  may  remark,"  wiitea  Sir  Y.  Bruce,  "  that  the  Government  of  the 
United  States  has  considerable  advantages  in  proceeding  aaainst  vessels  under  tbe 
stattite.  They  have,  on  the  spotwherethe  preparations  are  being  made,  the  district 
attorney,  a  legal  officer  responsible  to  the  Oovernment,  to  whom  the  duty  of  investiga- 
tion ia  committed.  The  libel  is  in  the  nature  of  a  proceeding  in  admiralty  in  rem.  It 
i»  decided  by  a  judge  conversant  with  international  and  maritime  law,  and  without 
tbe  intervention  of  a  Jury.  The  failure  of  tbe  attempt  to  stop  or  punish  tbe  persons 
engaged  in  the  expeditions  against  Cuba,  audtheenspensionol  the  proceeding  against 
tbe  men  who  took  part  in  the  Fenian  raids  agaiost  the  British  provinces,  m  spite  of 
the  clearest  evidence,  sbowe  the  difficulty  of  enforcing  the  law  when  it  has  to-be  pnt 
iaoperationtREHTfinfan,  and  when  it  is  dependenton  tbe  verdict  of  a  Jury."  (Appendix 
to  Cfase  of  tbe  Unit«d  Statee,  vol.  iv.  p.  1S2.  Appendix  to  British  Case,  vol.  iii.  Report 
of  Neatralityl4kffs  Commission,  p.  68.) 

In  Annex  (A)  at  tbe  end  of  this  summary  will  be  fonnd  a  review  of  all  the  comniani- 
catioQS  which  passed  during  the  war  between  the  British  and  American  Governments 
wiUi  reference  to  the  state  of  the  neutrality  law  of  Great  Britain. 
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38,  Again,  to  tbe  allegation  that,  on  a  particular  point — the  que8tio^ 
whether  a  vessel  specially  adapted  by  csODStrnctioa  for  belligereut  use, 
though  not  armed  so  as  to  be  immediately  capable  of  hostilities,  was 
withia  tbe  prohibitioDS  of  the  Foreign-EDlistment  Act — thu  provisions  of 
the  Act  were  regarded  as  of  doubtful  construction,  and  that  in  one  case 
(that  of  the  Alexandra)  the  donbt  van  resolved  in  the  negative  by  a 
decision  of  a  British  Court,  the  members  of  which  were  equally  divided 
in  opinion  about  it,  the  answer  (if  any  answer  can  be  supposed  to  be 
necessary)  is  equally  clear.  The  Act  itself  was,  on  this  point,  expressed 
in  more  stringent  language  than  that  of  the  United  States  j  the  legal 
advisers  of  the  Government,  and  tbe  Government  itself  on  their  advice, 
did  not  act  on  the  laxer,  but  on  the  more  severe,  construction  of  it ;  tbe 
doubt  referred  to  was  never  judicially  raised  til)  Juue,  1S03,  and  it  did 
not,  in  any  case  which  afterwards  occurred,  operate  to  prevent  the  de- 

.  tention  of  any  vessel  which  was  intended  to  be  employed  in  cruising  or 
making  war  against  tbe  United  States.  It  may  be  true  that  tbe  law 
admitted  of  two  difiereut  constructions  on  this  point  in  England,  as  it 
certainly  did  in  the  United  States;  it  may  be  true  that  it  had,  before 
18G3,  been  (to  some,  though  only  to  a  very  limit^,d,  extent)  judicially  in- 
terpreted in  the  United  States,  whilst  no  case  calling  for  a  Judical  inter- 
pretation had  occurred  in  England;  but  it  is  clearly  impossible  to 
contend  that  it  must  for  that  reason  be  eousidered  to  have  been,  before 
18C3,  less  stringent  in  England  than  in  the  United  States,  or  to  argue 
that  because  some  officers  of  a  particular  Department  of  Qoverument 
(that  of  the  Customs)  honestly  understood  it  in  the  less  stringent  sense, 
this  fact  constituted  a  failure  of  international  duty  on  tbe  part  of  Great 
Britain. 

39.  It  is,  therefore,  abundantly  clear  that  no  argument  against  Great 
Britain  can  be  founded  on  any  supposed  defect  in  tbe  Foreign- Enlistment 
Act. 

10.  As  to  the  general  powers  of  the  Executive  Government  in  Great 
Britain  and  tbe  rules  of  procedure  established  there,  the  following  state- 
ments have  been  made  on  her  part  to  the  Arbitrators. 

(a.)  The  Executive  cannot  deprive  any  person,  even  temporarily,  of 
the  possession  or  enjoyment  of  property,  nor  subject  him  to  bodily  re- 
straint, unless  by  virtue  and  in  exercise  of  a  power  created  and  coa- 
ferred  on  the  Executive  by  law. 

(b.)  !No  person  can  be  visited  with  a  forfeiture  of  property,  nor  sub- 
jected to  any  penalty,  unless  for  breach  of  a  law,  nor  anleas  such  breach 
is  capable  of  being  proved  against  him. 

(c.)  Under  the  Foreign-Enlistment  Act  theGovernmentha<l  no  power  to 
seize  or  detain  a  ship,  unless  with  a  view  to  snbsequeut  condemnation 
in  due  course  of  law,  and  on  tbe  ground  of  an  infringement  of  the  law 
sufficient  to  warrant  condemnation. 

(<1)  Before  aatborizing  the  condemnation  of  a  8uspecte<l  vessel,  tbe 
law  required  that  tbe  facts  alleged  against  her  shonld  be  capable  of 
proof.  Open  investigation  before  a  Court  is  the  mode  appointed  by  law 
for  sifting  all  allegations  and  distinguishing  ascertainable  facts  from 
mere  rumor.  This  is  an  ordeal  which  a  British  Government  must  always 
be  prepared  to  encounter  if,  in  the  exercise  of  tbe  powers  intrasted 
to  it,  it  seizes  or  interferes  with  the  person  or  property  of  any  one 
within  its  jurisdiction.  The  British  Government,  therefore,  justly  held 
itself  entitled  and  bound,  before  seizing  any  vessel,  either  to  h^ve  suffl- 
cient  proof  in  its  possession  or  to  have  reasonable  grounds  for  believing 
that  it  would  be  forthcoming  before  the  trial  of  the  case  should  begin. 

(e.)  By  proof,  in  an  English  conrt  of  law,  is  understood  tbe  prodnc- 
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tioD  of  evidence  safiQeieat  to  create  ia  the  niiod  of  tbe  judge  or  jury  (as 
the  case  may  be)  a  reasonable  and  deliberate  belief  of  the  truth  of  the 
fact  to  be  proved,  such  as  a  reasonable  person  would  be  satisfied  to  act 
on  in  any  important  concerns  of  his  own.  And  by  evidence  is  under- 
stood the  testimony,  on  oath,  as  to  facts  within  his  or  their  personal 
knowledge,  of  a  witness  or  witnesses  produced  in  open  court  and  subject 
to  cross-examt nation.' 

il.  It  may  well  be  true,  and  doubtless  is  so,  that  these  rules  of  pro- 
cedure, administrative  nun  judicial,  differ,  more  or  less,  from  those  which 
exist  in  some  other  countries ;  that  the  powers  lodged  in  the  Govern- 
ment in  some  of  those  countries  are  larger  than  in  Great  Britain;  that 
an  authority  may  exist  elsewhere,  which  in  Great  Britain  was  absent, 
to  act  on  mere  suspicion ;  that  the  principles  applied  to  the  admission 
and  the  credibility  of  evidence  may  not  be  tbe  same.  Bnt  it  is  plainly 
impossible  to  contend  that  the  rules  established  in  Great  Britain  were 
ID  any  respect  contrary  to  natural  justice  or  in  conflict  with  any  princi- 
ples of  public  law  generally  recognized  by  civilized  States,  or  so  restrict- 
ive of  the  powers  of  Government  as  to  disqualify  it  from  the  discharge 
of  ordinary  international  duties.  Their  general  principles  do  not,  iu 
fact,  differ  from  those  which  have  been  inherited  from  the  same  original 
soQrces  by  the  United  States.  Those  principles  are  esteemed  essential 
in  Great  Britain  for  the  preservation  of  public  and  private  liberty.  The 
British  Government  was  therefore  entitled  and  bonnd  to  observe  and 
act  on  the  rules  founded  upon  them;  and  no  charge  of  negligence  can 
be  founded  on,  or  supported  by,  the  fact  that  it  did  so  observe  and  act 
OD  them  in  resi>ect  of  any  of  the  vessels  to  which  tbe  claims  of  tbe  United 
States  relate.' 

12.  Taking  into  account  these  circam  stances,  and  bearing  in  mind  the 
principles  of  the  decision  which  have  been  laid  down,  the 
Arbitrators  have  first  to  determine  whether,  in  failing  to  pre-  <••.  ^"^  1,^Z°H 
vent  the  fitting  out,  arming,  or  equipping,  within  Great  •".".T'urT^" 
Britain,  or  the  departure  from  Great  Britain  after  a  special 
adaptation  for  war,  of  any  of  the  vessels  above  mentioned,  the  British 
<TOvemment  is,  or  is  not,  justly  chargeable  with  a  failure  of  duty  for 
which  Great  Britain  owes  compensation  to  the  United  States. 

43.  Before  an  award  can  be  made  against  Great  Britain  in  respect  of 
any  vessel,  the  Arbitrators  have  to  be  satisfied — 

(a.)  That  she  was  in  tact  fitted  out,  armed,  equipped,  or  specially 
adapted,  either  wholly  or  in  part,  to  warlike  nse  within  British  ter- 
ritory; 

'  British  CiMe,  pp.  30,  51.     Bdtiab  Cuuntei  Caae,  pp.  73,  81. 

-TheCoanter  Caeeof  the  United  States  contains  (in  section  iii,  par.  15^  some  observa- 
tioUBOQ  theeip1anatIotis,givonatpaKe^7of  the  British  Case,  of  the  meaning  of  the  terniB 
"reslatr?"  and  "clearance,"  and  of  the  dutiesof  theofflcaisof  theQovemmeDt  charged 
wltb  the  registntion  and  clearaaceof  vessels  in  British  ports.  The  United  States  invite 
the  attention  of  tbe  Tribunal  to  uxtracta  of  the  British  Merchant  Shipping  Act  of  1854, 
.indof  theCaatom8CouBolilUtio□ActoflB&3,aaconfeITiDg,inthei[OI)iulon,moruesteud- 
rdp()We^8npontbe  offlcerbof  tlie  firitiah  Government  than  are  stated  in  the  British  Case. 
The  point  is  not  one  which  is  material  to  the  qaestions  at  issue ;  tlie  nets  in  qaestion 
were  designed  exclnaiTelf  for  commoroial  and  fiscal  pnrposea,  for  the  pioleotioii  of  the 
revenoe  and  the  proper  regulation  of  Biitish  shipping,  and  their  proviaiona  could  not 
be  applied  to  the  prevention  of  attempted  or  apprehended  violatinns  of  ueutralitj',  for 
which  Uie  niicesaa^  powers  have  been  conferred  ity  eeriarat«  legislation  in  the  Foreign- 
Enlistment  Act.  The  statement  made  in  the  British  Case  waa,  however,  perfectly  cor- 
rect; and  althongh,  for  tbe  reasons  above  luoutioned,  Her  Mf^osty'ii  Government  thinks 
it  onneceasarj  to  enter  into  the  matter  in  detail,  it  will  be  ready,  should  the  Arbitra- 
tors 00  desire,  to  furnish  a  statement  showing  what  has  been  the  nniform  practiue  of 
tbe  branchee  of  the  Administration  charged  with  the  eiecntioD  of  these  laws,  and 
proTJug  that  that  ooiinie  was  followed  in  the  case  of  each  of  the  vessels  under  duca»- 
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(ft.)  Tbat  tbe  Britisli  Uoverninent  Iifld,  before  sbo  was  bt'yond  tbeir 
authority  and  jnrisdiction,  reasonable  ground  to  believe  that  she  van 
iotended  to  criiiae  or  carry  ou  war  agaiDst  tbe  United  States ; 

(c.)  And  also  that,  having  Buch  reaaonable  ground  of  belief,  the  Gov- 
ernment did  not  use  due  diligence  to  prevent  her  equipment  aa  afore- 
said, or  else  to  prevent  her  departure. 

44,  For  the  purpose  of  determiuing  these  questions,  the  Arbitrators 
have  to  place  themselves  in  the  situation  in  which  the  British  Govern- 
ment was  at  the  time,  and  not  to  impnte  to  it  a  knowledge  of  facts  which 
it  did  not  then  actually  possess,  unless  in  any  case  it  should  be  proved 
to  the  satisfaction  of  the  Arbitrators  that  other  facts  must  have  been 
known  to  it,  had  it  exerted  reasonable  care. 

45.  The  case  of  the  Florida  was  the  first  in  order  of  tima    So  attempt 

on  the  part  of  the  Confederate  Government  to  fit  out  or  pro- 
iMFio.,*..  ^^^^  ^  vessel  of  war  within  British  territory  had  np  to  that 

time  come  to  the  knowledge  of  the  British  Oovernment,  or  had  in  fact 
been  made.  No  facts  were  known  to  the  British  Government  proving  or 
tending  to  prove  that  such  an  intention  existed. 

40.  The  material  facts  relative  to  this  vessel  are  stated  iu  the  Case  of 
Great  Britain,  Part  V,  in  the  Couuter  Case  of  Great  Britain,  Part  VI. 
and  iu  the  documentary  evidence  therein  respectively  referred  to. 

47.  As  to  her  original  departure  from  Great  Britain  and  tbe  cirOHUi- 
stances  which  preceded  it,  the  Arbitrators  have  seen — 

(a.)  That  the  first  communication  made  to  the  British  Government  ou 
tbe  subject  was  received  ou  the  19th  February,  18C2,  three  months  after 
the  attention  of  tbe  United  States  Consul  at  Liverpool  had  been  directetl 
to  her,  and  at  a  time  when  she  was  ready  for  sea;' 

(A.)  That,  a  fortnight  before  the  date  of  this  communication,  it  was 
knowu  to  Mr.  Dudley  and  to  Mr.  Adams  that  she  was  taking  in  her  coal, 
and  appearances  then  indicated  that  she  was  about  to  sail  before  the 
end  of  that  week.  Tbey  made,  however,  no  representation  to  the  Gov- 
ernment, which  might  have  led  the  Government  to  iustitute  inquiry;* 

(c.)  That,  in  tbe  communication  made  ou  the  19th  February,  no  proof 
whatever  was  furnished  of  the  intended  employment  or  true  ownership 
of  tbe  vessel,  and  no  circumstance  stated  which,  even  if  it  had  beeu 
verified,  could  have  produced  more  than  a  bare  suspicion  ;^ 

{d.)  That,  vague  and  scanty  aEi.were  the  allegations  in  Mr.  Adams's 
letter,  inquiry  was  instantly  directed  by  the  Government.  So  informa- 
tion, however,  conid  be  obtained  tending  to  connect  tbe  vessel  in  any 
way  with  the  Confederate  Slates.  She  was  declared  by  the  builder  to 
be  ordered  for  a  firm  at  Palermo,  a  member  of  which,  being  a  native  of 
that  city,  was  registered,  on  bis  own  declaration,  as  her  sole  owner,  ami 
had  frequently  visited  herwhen  building.*  She  had  on  board  no  troojis 
and  no  arms  or  military  supplies.  Thecontrary  supposition,  entertained 
at  one  time  by  the  United  States,  was  founded  ou  a  mere  misundersland- 
ing  of  blanks  iu  a  printed  form  of  clearance.^  Her  first  destination,  as 
stated  in  her  clearance,  was  Palermo;  and  her  crew  were  nomlnall.v 
(and,  as  they  evidently  believed,  really)  hired  for  a  mercantile  voyagf-" 
Ou  the  one  hand  were  the  positive  statements  of  tbe  builder,  the  regi^- 

<  Itritiib  Cbhs,  p.  53;  HritwU  Connter  C'a«e,  pp.  74,  75 ;  Appendix  to  Cue  of  lb<- 
Uniteil  Stated,  vol.  vi,  p.  3«3. 

"Uritish  Case,  p.  5.1 1  Appendix  to  Caw  of  tbe  Uoitod  States,  vol.  vi,  p.  215. 

"Appendix  tu  Bciiisb  Caw,  vol.  i,  p.  1. 

*Bi'itish  Case,  pp.  54, 55;  Appendix  to  British  Cose,  vol.  i,  p.  10. 

'^  British  Case,  pp.  56,  57;  Bntish  ConnterCase,  p.75;  Appendix  to  Brittah  Can.',  tot. 
i,  pp.  7,  8. 

•■  British  Casa,  pp.  58,  65 ;  Appeiiilix  to  BritiaL  Case,  vol.  i,  p.  161. 
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t^reii  owner,  nud  the  collector  of  customs ;  on  the  other,  the  suspicion 
of  Mr.  Dudley  that  tbe  vessel  was  still  iuteiided  by  her  owner  to  pass, 
sooner  or  later,  into  the  hands  of  the  Confederate  Government.  But 
a  snapiciou  is  one  thing,  reasonable  ground  of  belief  another;  and  the 
British  Government,  while  it  would  have  been  bound  to  act  on  a  reason- 
able belief  that  there  was  a  present  fixed  intention  to  employ  her  as  a 
Confederate  ship  of  war,  was  neither  bound  by  international  duty,  nor 
empowered  by  its  municipal  law,  to  act  on  a  bare  su8i>tcioii  that  she 
might  pasa  into  that  employment ;  ^ 

(e.)  That  the  results  of  this  inquiry  were  communicated  to  Mr.  Adams 
on  the  26th  February;^  that  more  than  three  weeks  elapsed  from  that 
time  till  the  sailing  of  the  ship ;  yet  that,  during  the  whole  of  that  time, 
no  farther  communication  was  made  to  the  Government  by  the  Ameri- 
can Miniater  or  Consul.  Either  they  had  no  information,  or,  having 
information,  thej'  did  not  produce  it.  Ic  appears  from  the  contempora- 
neous correspondence  of  the  Government  of  the  United  States  with  their 
agents  at  Liverpool,  that  this  ship  was  in  reality  supposed  by  those 
agents  to  be  one  of  a  numerous  class  then  fitting  out  at  that  port,  of 
which  the  rest  proved  to  be  blockade-runners,  intended  and  used  foe 
commercial  and  not  for  warlike  purposes.^ 

48.  It  is  stated  in  the  Oonuter  Case  of  the  United  States  (sec.  v,  par. 
5)  that  from  the  evidence  famished  in  the  British  Case  and  Appendix, 
"it  appears  clearly  that  before  the  Florida  left  Liverpool,  the  British 
Government  receive^l  information  from  the  Government  of  His  Majesty 
the  King  of  Italy,  that  the  pretense  that  the  Florida  was  constructed 
for  the  Italian  Government  was  a  fraud."  This  is  an  error.  The  Florida 
(then  the  Oreto)  left  Liverpool  on  the  22d  of  March.*  At  that  time  tlie 
only  information  received  from  the  Italian  Government  was  that  con- 
veyed in  a  telegram  from  the  British  Minister  at  Turin  of  the  Ist  March, 
to  the  effect  that  M.  Bicasoli  had  no  knowledge  whatever  of  the  ship 
Oreto,  bnt  would  cause  inquiry  to  be  made.'^  The  later  announcement 
by  M.  Batazzi  that  every  inquiry  had  been  made  and  that  the  Italian 
Government  knew  nothing  of  the  vessel,  was  not  made  to  the  British 
>£iQist«r  till  the  25th  of  March,  three  days  after  the  Florida  had  sailed 
from  the  Mersey.^ 

40.  On  these  facts,  the  United  States  charge  Great  Britain  with  a 
failure  of  international  duty,  rendering  her  liable  to  make  compensation 
for  all  losses  subsequently  occasioned  by,  or  attributable  to,  the  Florida, 
after  she  had  been  converted  into  a  Confederate  ship  of  war.  The  oon- 
verson  took  place  about  five  months  afterward ;  the  cruise,  in  the  course 
of  which  her  prizes  were  made,  commenced  from  a  Confederate  port, 
abont  ten  months  afterward.  On  the  part  of  Great  Britain  it  is 
snbmitted  that  this  charge  is  without  foundation ;  that  it  finds  no  support 
in  any  just  or  reasonable  conception  of  international  obligations  hitherto 
recognised  by  other  Powers ;  and  that,  were  it  to  be  sustained,  no  neu- 
tral State  could  be  secure. 

50.  As  to  the  subsequent  departure  of  the  Florida  from  Nassau,  the 
Arbitrators  have  seen  that  this  vessel,  from  the  time  when  she  entered 
the  waters  of  the  Colony,  was  watched  by  the  local  authorities ;''  that 

'  Britiah  Couoter  Case,  p.  T5. 

'  British  Case,  p.  53 ;  Appenilix  to  Biitisb  Case,  toI.  i.  p.  3. 

'  Appeodix  to  Csae  of  tbe  United  StatoB,  vol.  i,  pp.  539,  649. 

'  British  Cue,  p.  Sf  :  Appendix  to  British  Case,  vol.  i,  p.  7. 

''Appeodix  to  Britiali  Case,  vol.  i,  p.  3. 

"Ibid.,  vol.  i,  p.  6. 

'Biititb  Cose,  pp.  Gl-63;  Appendix  to  ditto,  vol.  i,  pp.  13-S3, 
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alie  was  fiaalty  seized,  on  a  cbarge  of  a  violatiou  of  tlie  Foreign-Eolist- 
mentAct;'  thatproceedings  were,  by  the  Gorenior'B  direction,  institoted 
in  the  proper  court,  with  a  view  to  her  condemnation ;  and  that,  after 
a  fair  and  r«gti]ar  trial,  she  was  nltimately  reiensed  by  a  Judicial  sen- 
tence.' It  is  impossible,  therefore,  to  contend  that  the  departure  of  the 
Florida  from  INassan  was  due  to  negligence  on  the  part  of  the  local  au- 
thorities or  of  the  Goverumeut  of  (ireat  Britain ;  on  the  contrary,  the 
authorities  did  what  they  could  to  prevent  it.  The  United  States  have 
attempted  to  impute  to  the  chief  I^w-Officer  of  the  Government  in  the 
Colony  unfaithfulness  to  his  superiors,  and  dishonesty  in  the  perform- 
ance of  his  official  duty.  Personal  charges  of  such  a  nature  ought  not 
to  be  made  unless  they  are  clearly  relevant,  nor  unless  they  can  be  sas- 
tained  by  the  clearest  evidence.  Bat  theyhave  been  shown,  on  the  con- 
trary, to  be  destitute  of  any  shadow  of  foundation.^  The  United  States 
criticise  also  the  ruling  of  the  Judge  on  a  doubtful  point  of  law.  A  Gov- 
ernment, however,  is  not  to  bo  charged  with  negligence  because  a  court 
of  competent  jurisdiction  may  pronounce,  on  a  matter  of  law  or  fact, 
properly  submitted  to  it  for  decision,  a  questionable  or  even  an  erro- 
neous judgment.  The  Executive  has  performed  its  duty  when  it  has 
brought  the  case  before  a  competent  tribunal,  and  cauuot  afterward  take 
it  forcibly  out  of  the  control  of  the  court,  or  refuse  obedience  to  its  de- 
cree. If  this  be  true  (as  it  is)  in  ordinary  cases,  it  is  still  more  clearly 
so  when  the  whole  transaction  takes  place  in  a  I'emote  colonial  depend- 
ency.* 

51.  The  facts  relative  to  the  departure  of  the  Alabama,  and  the  cir- 
TtaAi^  cumstances  which  preceded  it,  are  stated  in  the  British 

•  (i^gg^  Fatt  VI,  and  in  the  British  Counter  Case,  Part  VI. 

52.  It  has  been  seen : 

[a.]  That  this  vessel  was  constructed  by  a  large  shipbuilding  firm  at 
Birkenhead,  whose  regular  business  included  the  building  of  ships  of 
war  for  the  British  Government,  and  for  foreign  Governments  or  tbeir 
agents,  and  who  built  her  to  order,  purely  as  a  commercial  transaction, 
aud  without  any  knowledge  as  to  the  manner  in  which  she  was  after- 
wards to  be  armed  for  war — believing,  indeed,  according  to  tbeir  own 
statements,  that  she  was  to  be  carried  for  that  purx>o3e  iuto  a  Confeder- 
ate port ;  * 

(6.)  That  the  first  representation  made  on  the  subject  was  received  ou 
the  24th  June,  1862  ;• 

(c.)  That,  on  the  25th  June,  the  Government  ordered  inquiries  to  be 
made  on  the  spot,  and  also  referred  the  matter  to  the  Law-Offlcers  of  the 
Crown ; ' 

(d.)  That  inqnines  were  made  accordingly,  but  failed  to  produce  any 
evidence  that  she  was  intended  for  the  Confederate  Government  or 
ser\'ice ;  ° 

(e.)  That,  on  the  4th  July,  the  resnlt  of  this  inquiry  was  commnni- 

'BritUtiCaBe,  p.  64 

'Britiah  Caae,  pp. (         ...  .  -- 

■British  Counter  Cnse,  pp.  76-79;  Appendin:  to  British  Case,  vol,  v,  pp,  19-35. 

*The  United  States  have  called  attention  in  their  Coanter  Caae  (section  v.  par. 
3)  to  the  fact  that  the  aiiccees  of  the  Floridu  in  passing  through  the  United  StateA 
blockading  a(|nadron  off  Mobile  was  described  b;  tbe  Admiral  in  command  as  onlr  a  caae 
of  "apparent  neglect."  It  is  clear,  however,  that  the  Government  of  the  United  Stat«H 
did  not  Ro  reaaid  it,  br  the  ver;  severe  sentence  passed  on  the  officer  in  fault,  who  wan 
summarily  dismissed  from  tbe  service.    (Appendix  to  British  Cuso,  vol.  i,  p.  73.) 

>  British  Case,  p.  117 ;  British  Counter  Case,  pp.  31,  86. 

■British  Case, p.Bl ;  Appendix  to  ditto,  vol.  i,  p.  177;  British  Conater  Case. p. tS. 

'  British  Cose,  p.  B2 ;  Appendix  to  ditto,  vol.  i,  pp.  ISO.  ISI. 

■  British  Gas*,  p.  Kl ;  Appondii  to  ditto,  vol.  i.p.  IM. 
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CAtetl  to  Mr.  Adams,  with  a  snggestioii  that  lie  should  instruct  "the 
United  States  Consul  at  Liverpool  to  sabmit  to  the  Collector  of  CoBtoms- 
ai  that  port  sacli  evidence  as  he  might  possesa,  tending  to  show  that 
liis  saspicions  as  to  the  destination  of  the  vessel  were  well  founded.' 

(/.)  That,  on  the  10th  July,  a  letter  waa  received  from  the  CoQsal, 
which  furnished  no  evidence,  and  gave  nothing  but  mere  reports,  re- 
ceived from  anonymous  persons,  of  statements  alleged  to  have  been 
made  by  others  who  could  not  be  found,  or  who,  if  found,  could  not  be 
compelled  to  testify,  since  their  testimony  would  h»ve  tended  to  crimi- 
nate themselves ;  * 

(g.)  That,  on  the  2l8t  July,  for  the  first  time,  some  e\idence  was 
produced  by  the  Consul  to  the  Collector,  but  that  it  was  scanty  and  im- 
l»erfect ;  ^ 

(A.)  That  some  additioual  evidence  was  furnished  on  the  23d,  and 
some  again  was  received  by  the  Board  of  Customs  on  the  25th  ;* 

(i.)  That  on  Tuesday,  the  29tb,  the  Law-OflScers  reported  their  opinion 
that  the  evidence  was  sufficient,  and  that  the  vessel  ought  to  be  seized.* 

o3.  It  has  not  been  shown  by  the  United  States  that,  before  the  time 
wlien  the  first  representation  was  made  to  the  British  Government,  any 
circumstauces  proving  or  tending  to  prove  that  the  vessel  was  intended 
for  the  service  of  the  Confederate  States  were,  or  ought  to  have  been, 
kDOwu  to  this  Government  or  any  of  its  ofQcers. 

54.  It  appears  from  the  statements  made  on  the  part  of  the  United 
States  themselves,  that,  although  she  had  lieen  an  object  of  suspicion 
to  the  United  States  Consul  for  more  than  six  months,  and  although, 
within  bis  knowledge,  she  had  been  gradually  advancing  to  completion, 
had  made  her  first  trial  trip,  and  had  begun  to  get  ready  tor  sea,  yet  no 
evidence  whatever  proving,  or  tending  to  prove,  that  she  was  intended 
for  the  Confederate  States  was  produced  to  the  British  Government  or 
any  of  its  officials  till  eight  days  before  she  actually  sailed,  and  at  a 
time  when  it  was  believed  that  she  might  depart  at  any  hour ;  and  that 
what  was  then  furnished  was  so  imperfect  that  il  needed  to  be  strength- 
ened by  additioual  evidence,  part  of  which  was  delivered  on  the  sixth, 
and  other  part  on  the  fourth,  day  before  her  departure.  It  is  clear  then 
that  np  to  the  very  eve  of  her  sailing  the  Ameriuau  Minister  and  Consul 
either  possessed  no  proof  at  all  that  she  was  intended  for  the  Confeder- 
ates, or,  having  such  proof,  did  not  disclose  it.^ 

j5.  It  may  be  proper  here  to  notice  the  allegations  made  in  the  Case 
and  Counter  Case  of  the  United  States,  that  it  would  have  beeu  useless 
to  make  auy  representations  to  the  British  Government,  because  that 
Government  required  to  be  furnished  with  technical  evidence  of  a  vio- 
lation of  the  law  before  it  would  act,  and  eveu  before  it  would  institute 
inquiry,  and  would  listen  to  no  representations  which  did  not  furnish 
such  evidence ;  that  "Her  Majesty's  Government  declined  to  investi- 
gate charges  and  to  examine  evidence  submitted  by  Mr.  Adams  as  to 
repeated  violations  of  British  territory,  which  subsequent  events  proved 
were  true  in  everj'  respect;"  .ind  that  an  expression  in  a  letter  written 
by  Earl  linssell,  iu  March,  1863,  coupled  with  the  division  of  opinion  in 
the  Court  of  Exchequer,  respecting  the  case  of  the  Alexandra,  in  Jan- 
uary, 1864,  was  "  an  abandonment  in  advance  of  the  obligation  to  use 
due  diligence."    All  these  assertions  are  erroneous.    The  British  Gov- 

'  British  Ciiae,  p.  S4;  Appendix  to  ditto,  vol.  i,  p.  IS4. 

'  British  Caae,  p.  84 ;  Appendix  to  ditto,  vol.  i,  p.  18.^ ;  Britisb  CoDDter  Case,  p.  84. 
'  British  Case,  p. 87 ;  Appendix  t^  ditto. Tol.i, p.  Iljtf;  Britisb  Coantei  Case, p.  84. 
'  Britisb  Case,  pp.  92-94 ;  Appendix  to  ditto,  vol.  i,  pp.  1!I4-I98. 
>■  British  Case.  p.  95 ;  Appendix  to  ditto,  vol.  i,  p.  200. 
British  Connter  CaHe,  p.  STi.  ^ 
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erament  did  indeed  retjuire,  as  it  bad  the  liglit  to  do,  before  seizing  a 
vessel,  either  to  hare  in  its  possession  what  seems  4:o  be  described  by 
the  United  States  as  "technical"  evidence,  that  is,  evidence  which 
could  be  publicly  produced  and  tested  before  a  judicial  Tribunal,  or  else 
to  have  reasonable  grounds  for  believing  that  such  evidence  would  be 
forthcomlDg  before  the  trial  of  the  case  should  begin.  But  in  no  single 
case,  tcota  the  beginning  to  the  end  of  the  war,  did  it  refuse  to  listen  to 
representations  on  the  ground  that  they  did  not  furnish  such  evidence, 
or  refuse  or  forbear  on  that  account  to  make  any  representation  the 
subject  of  instant  inquiry.  The  conduct  of  Mr.  Adams  in  1862  could 
not  have  been  affected  by  circumstances  which  occurred  in  1863  and 
1864.  Nor  does  it  appear  that  those  circumstances  did  in  fact  affect  in 
any  way,  or  at  any  time,  either  the  conduct  of  Mr.  Adams  or  that  of 
the  British  government;  since  Mr.  Adams  continued,  aft«r  the  Alex- 
andra case,  as  well  as  before  it,  to  make  representations  to  tbe  Govern- 
ment in  every  case  of  suspicion,  withont  producing  "technical''  evi- 
dence, and  the  Government  continued  in  every  case  to  investigate  facts, 
and  to  detain  vessels  against  which  any  proof  could  be  obtained,  on  tbe 
same  grounds  as  before.'  Finally,  it  is  clear  that,  in  the  Alabama  case, 
Mr.  Adams's  representations  were  not  deferred  till  he  had  obtained 
"  technical "  evidence,  since  they  were  made  a  month  before  he  was  able 
to  produce  any  evidence  at  all ;  and  the  Goi'ernment  did  not  refuse  in- 
qniry  till  after  evidence  was  furnished,  since  they  directed  and  prose- 
cuted inquiry  more  than  three  weeks  before  any  was  famished. 

56.  It  is  possible  that  the  "charges"  and  "evidence"  submitted  by 
Mr.  Adams  as  to  "  repeated  violations  of  British  territory,"  to  which 
the  Government  of  the  United  States  refers,  may  have  reference  to 
certain  complaints  as  to  the  existence  of  Confederate  Agents,  the  nego- 
tiation of  pecuniary  loans,  and  the  purchase  of  supplies  and  ronnition.* 
of  war  for  the  Confederate  States  iu  this  country,  and  as  to  the  trade 
in  articles  contraband  of  war  and  the  fitting  out  of  ships  to  run  the 
blockade,  which  were,  undoubtedly,  from  time  to  time,  made  by  Mr. 
Adams.  If  such  complaints  were  iu  any  cases  not  investigated,  it  was 
because  they  manifestly  related  to  acts  not  contrary  to  tbe  law  of  Great 
Britain,  and  which  Her  Majesty's  Government  was  under  no  obligation 
by  Treaty  or  international  law  to  prevent. 

57.  It  has  been  clearly  shown  that,  as  regards  the  period  which 
elapsed  before  tbe  21st  of  July,  no  pret«nse  exists  for  imputing  negli- 
gence to  the  British  Government.  Eight  days  after  that  date  the  ves- 
sel sailed,  unarmed,  and  incapable  of  ofiense  or  defense.  Within  the 
interval  written  depositions  to  prove  that  she  was  intended  tor  the 
Confederate  Government  were  furnished  in  successive  portions  or  in- 
stallments to  the  British  Government.  That  the  question  whether  tbe 
evidence  was  credible  and  sufficient  in  law  to  snstain  a  seizure,  vaa  one 
on  which  tbe  Government  had  a  right,  before  acting,  to  consalt  its  legal 
advisers,  and  to  take  reasonable  time  for'  consideration,  ia  undeniable ; 
and  it  has  been  shown  that  the  depositions  were,  iu  fact,  referred  to  the 
Law  Officers  as  soon  as  they  were  received  from  time  to  time. 

58.  The  United  States  allege  iu  their  Counter  Case  (Sec,  VI,  par.  1) 
that  the  official  legal  advisers  of  tlie  Customs  gave  opinions  on  the  evi- 
dence contained  iu  Mr,  Adams's  representations,  which  were  in  conflict 
with  the  opinions  of  the  Law  Officers  of  the  Crowu  ;  that  these  opinions 
were  given  upon  the  qaestions  after  they  had  been  submitted  to  the 
Law  Officersof  the  Crown,  and  before  the  latter  had  rendered  the'i-opiu- 

>  British  Cose,  pp.  31-46 ;  Britisli  Connter  Case,  p.  81. 
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^  and  that  tbe  Ctiatouis  Departmeut  acted  ou  the  opinions  of  tbeir 
=1  advisers  at  a  time  when  tliey  must  have  known  that  the  Law  Offl- 
■  of  the  Crown  had  the  subject  under  consideration. 
t  cannot  be  admitted  that  this  is  an  accurate  representation  of  the 
ts  as  they  occurred.    The  opinion  of  the  legal  advisers  of  the  Gus- 
ts upon  the  evidence  furnished  was,  that  it  was  insntScient  tojustii^ 
iseizure  or  detention  of  the  ship  by  the  Officers  of  Customs.'    They 
bmmended,  however,  that  the  opinion  of  the  Law  Officers  of  the 
wu  should  be  taken.'     In  the  interval  which  elapsed  before  the 
lion  of  the  Law  Officers  was  received,  tbe  Customs  Department,  as 
I  nataral  and  right,  abstained  from  directing  a  seizure  wbiuh  tbey 
iselves  considered  would  be  unauthorized.    As  soon  as  the  decision 
le  Govesnment  was  communicated  to  them,  immediate  steps  were 
n  for  carrying  it  into  effect.^ 

'.  In  the  Counter  Case  of  tbe  United  States,  {Sec.  VI,  par.  3,)  it  is 
her  stated  that : 

1  TiiSKlar,  the  29th  of  July, 
I  not  nntll  Friilay,  tbe  1st  of 
iceired  iDStmctions  to  detain 
d  of  AnRUBt  tbe  Collector  at  Beaamitris  reported  tbnt  he  hud  attended  to 
liKtmctioDa,  and  bod  foimd  tbat  the  Alabama  had  left  Point  L;na8  oa  the  morn. 
M  Thoraday,  the  3Ut.  If,  therefore,  the  inslmctinaB  );iven  oa  tbe  Ist  of  Aaguet 
ft>eeii  Kiveo  on  tbe  39th  of  July,  tbe  Alabama  might  have  been  dutaiued  at  Point 

111  examination  of  the  facts,  distances,  and  dates  will  show  that  such 
purse  would  have  been  nearly,  if  not  quite,  impossible, 
pe  Commissioners  of  Customs  received  telegraphic  informatiou  on 
i29th  of  July  that  the  vessel  had  left  the  port  of  Liverimol  tbat 
ping.*  The  opinion  of  the  Law  Officers  that  tbe  vessel  sbonld  be 
kd  had  not  at  that  time  been  received,  nor  was  anything  known  as 
per  movements.  The  United  States  Consul  at  Liverpool  appears  to 
B  been  in  doubt,  even  tbe  next  day,  whether  she  bad  not  gone  out 
I  trial  trip  and  would  not  return  to  Liver|>ool.' 

fcWedo^ay,  July  30,  the  Customs  Department  in  London  received 
^ter  from  the  Solicitors  employeil  by  the  United  States  Consul,  in 
Bh  tbey  stated  their  belief  that  the  vessel  bad  gone  to  Queenstown. 
(i  the  same  morning,  the  United  States  Consul  at  Liverpool  received 

Sation  that  the  steam-tug  Hercules,  which  had  accompanied  the 
[na,  had  returned  the  night  before,  and  that  the  master  reported 
ID-boat  to  be  cruising  off  Point  Lynas.  This  information  Mr, 
Y  commnnicated  to  the  Collector  of  Customs  at  Liverpool,  in  a 
which  seems  to  have  been  received  at  about  1  p.  m.  the  same  day.* 
I  was  the  first  information  pointing  to  the  vicinity  of  Point  Lynas 
place  where  the  vessel  might  be  found.  Point  Lynas  is  situated 
northern  coast  of  the  Island  of  Anglesea,  about  fifty  miles  from 
lool,  and  more  than  two  hundred  miles  from  Qneenstown.  The 
t  cnstom-house  stations  are  Beanmaris  and  Holyhead,  from  which 
stant  in  a  direct  line  about  fourteen  and  sixteen  miles  respect- 
bat  much  more  by  road.'' 
posing,  therefore,  that  the  Customs  Collector  at  Liverpool  bad  been 
time  aware  that  the  Government  had  decided  on  the  seizure  of 
ssel,  and  that  he  had  telegraphed  the  rumor  of  her  movements 
London  on  the  afternoon  of  tbe  30th  of  July,  this  would  have  been 

Appeodix  to  Britisfa  Case,  vol.  i,  p.  193.  '  Ibid.,  p.  349. 

Ibid,  p.  197.  "  Ibid.,  pp.  S04,S49. 

Ibid,  p.  305.  '  S««  map  opposite. 

'  lUid.,  p.  300. 
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the  earliest  momeat  at  which  instructions  conid  have  beeu  seut  to  the 
Collector  of  Onstoms  at  Beaumaris  to  look  out  for  the  vessel  off  Poiut 
Lynas.  The  Collector  would  then  have  proceeded  to  the  coast-gnard 
station  at  Amhrch,  and  from  thence  to  Point  Lyiia9,to  make  inquiries; 
but  supposing  all  possible  dispatch  to  have  been  used,  it  is  still  doubt- 
ful whether  he  could  have  succeeded  in  arresting  the  Alabama,  which 
was  at  Moelfra  Bay,  five  miles  away,  and  which  left  at  3  o'clock  on  the 
morning  ot  the  Slst.'  He  would  have  had,  moreover,  nothing  bat  a 
coast-guard  boat  at  bis  disposal.  The  crew  of  the  vessel  appear  to  have 
been  ou  the  lookout,'  and  she  might  without  difficulty  have  steamed 
away  on  his  approach. 

60.  The  charge  brought  by  the  United  States  against  Gi-eat  Britain  of 
a  failure  of  duty  in  respect  of  the  departure  of  the  Alabama  really  re- 
duces itself  to  this :  that,  in  the  interval  between  the  2lHt  and  29tli 
July,  during  which  the  evidence  was  comiug  in,  the  British  Government 
took  a  little  more  time  to  satisfy  itself  that  there  was  ground  sufficient 
to  warrant  a  seizure  than  the  United  States  think  was  necessary.  On 
this  ground,  in  reality,  the  United  States  found  their  claim  that  all  the 
losses  caused  by  the  Alabama,  after  she  had  been  armed  in  Portuguese 
waters  and  converted  into  a  Confederate  ship  of  war,  should  be  paid 
by  Great  Britain. 

61.  Ou  the  part  of  Great  Britain  it  is  submitted,  that  to  rest  such 
a  claim  ou  such  a  complaint,  the  complaint  itself  lieing  supported  by 
so  slight  and  at  the  best  so  doubtful  a  foundation,  ia  to  assume  a 
standard  of  international  obligation  which  was  never  before  acknowl- 
edged by  any  Government,  and  could  not  with  safety  or  Justice  be  con- 
ceded. It  demands  that  the  conduct  of  a  Government,  with  its  various 
departments,  with  modes  of  action  which  are  of  necessity  complex  and 
more  or  less  methodical,  shall  always  proceed  with  a  mechanical  pre- 
cision which  is  inapplicable  to  the  practical  business  of  life.  It  m^es 
no  allowance  for  reasonable  doubte,  for  the  importance  of  careful  de- 
liberation when  difficult  questions  of  law  are  involved,  for  accidental 
delays  occasioned  by  illness  or  other  causes,  or  for  the  casual  impedi- 
ments which  are  liable  to  occur  in  matters  of  administratiou.  The 
establishment  of  such  a  standard  would  be  neither  reasonable  nor 
just,  and  would  be  of  serious  consequence,  not  to  maritime  States  alone, 
nor  in  questious  relating  to  neutrality  only,  but  to  the  general  peace 
and  tranquillity  of  nations.  It  will  be  remembered  that  one  cause  of 
some  delay  in  this  case  has  always  been  understood  to  have  been  the 
illness  of  the  then  Qneen's  Advocate.' 

62.  Farther,  if  it  should  appear  (which  Great  Britain  does  not  ad- 
mit) that,  through  the  fault  or  mistake  of  any  subordinate  officisl  of 
the  Government,  either  before  or  after  the  sailing  of  the  Alabamafrom 
Liverpool,  a  chance  or  possibility  of  detaining  her  was  let  slip  without 
the  knowledge  of  the  Government,  this  again  cannot  be  held  to  afford 
a  foundation  for  charging  Great  Britain,  as  against  the  United  States, 
with  a  failure  of  duty  and  a  grave  international  injury.* 

63.  It  has  already  been  observed  that  an  equitable  judgment  as  to 
all  these  points  must  be  formed  with  reference  to  the  facts  as  they 
were  known  at  the  time,  and  not  as  varied  or  affected  by  subsequent 
information  or  subsequent  events.    Mr.  Adams  made  a  contemp<»an- 

>  Appendix  to  British  Case,  vol.  j.  p.  207. 

'  It  Is  stated  in  the  report  of  the  OnstoniH  Collector  at  Besnmartii,  that  tbef  vonlil 
not  allow  a  boat  from  the  shore  to  oome  aloog^de.  (Appendix  to  British  Case,  toI.  '. 
p.  207.) 

>  Britieh  Case,  p.  118 ;  Appendix  to  ditto,  vol.  i.  p.  349 ;  British  Coonter  Caae,  p.  ^v 
^British  Counter  C«*e,  p.  97, 
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«ous  report  of  tlie  facts  as  to  the  Alabama  to  his  Government  upon 
the  1st  August,  1S61,'  and  ou  the  13th  August  the  President  desireil 
Mr.  Adaua  to  express  to  Earl  Kiissel)  his  satisfaction  at  the  "jast 
andfriendljr  proceedings  and  language  of  the  British  tioverDmenf'with 
respect  both  to  the  Oreto  and  the  Alabama.'  ISfo  subsequent  depart- 
ure from  this  tone  can  alter  the  fact  that  this  was  the  original  im- 
pression produced  upon  the  mind  of  the  American  Government  by  the 
circiini stances  which  had  occurred  down  to  the  lat  August,  1861,  as 
they  were  known  to  Mr.  Adams  on  that  day. 

64.  The  facts  relative  to  the  Georgia  are  stated  in  Part  VH 

of  the  British  Case,  and  in  Part  VH  of  the  British  (Jounter  Case.    ^'"  '^'"' 

65.  In  the  ease  of  the  Georgia  no  information  or  representation  what- 
ever was  given  or  made  to  the  British  Government  until  six  days  after 
the  ship  had  pat  to  sea.  Information  about  her  bad  for  a  long  time  be- 
fore (according  to  the  statement  of  the  United  States)  been  in  the  pos- 
session of  the  American  Minister  and  Consnlar  officers,  but  they  had  not 
communicated  it.^  If  what  they  knew  furnished  reasonable  ground  to 
believe  that  she  was  a  vessel  of  an  unlawful  character,  intended  for  the 
naval  service  of  the  Confederate  States,  they  ought  to  have  cnmmnni- 
eated  it,  and  are  themselves  the  persons  to  blame ;  if  not,  the  necessary 
conclusion  is,  that  the  industry  of  these  officials  had  failed  to  discover 
any  information  of  that  kind.  Even  the  statements  at  last  made  by 
3ilr.  Adams  were  erroneous,  as  well  as  unsupported  by  any  proof. 

66.  That  there  was  nothing  about  the  vessel  herself,  or  her  equip- 
ment, which  could  make  it  the  duty  of  the  Government  to  seize  her,  or 
even  to  institute  inquiries  about  her,  nor  anything  which  ought  to  have 
excited  the  suspicions  of  the  officers  of  the  Bevenne,  is  clear.  She  was, 
to  all  appearance,  a  vessel  intended  for  commerce ;  and  her  build,  rig, 
and  fittings,  her  register,  her  clearance,  her  professed  destination,  the 
manner  in  which  her  crew  were  hired,  and  the  terms  of  hiring,  were  all 
perfectly  consistent  with  her  apparent  character  and  employment.* 
There  is  not,  at  this  moment,  any  evidence  whatever  that  she  had  been 
specially  adapted  for  warlike  use,  either  wholly  or  in  part,  before  she 
left  this  country. 

67.  The  intelligence  of  the  departure  of  the  Georgia  from  the  Clyde, 
when  first  furnished  by  Mr.  Adams  to  the  British  Government,  together 
with  the  assertion  (a  bare  assertion  unsupported  by  any  proof)  that  she 
wad  intended  for  the  Confederate  service,  was  accompanied  by  a  state- 
ment that  "her  immediate  destination  is  Aldcrney,  where  she  may 
probably  be  at  this  moment."  One  of  Her  Majesty's  ships  of  war  was 
sent  to  Alderney  in  consequence  of  this  statement,  but  it  proved  to  be 
erroneoas.'    The  Georgia  did  not  go  to  Alderney,  but  proceeded  to 

'  Appendix  to  Csae  of  the  Uaited  States,  vol.  iii.  p.  35,  vol.  vi,  p.  414 

''Ibid.,  vol.  i,  p.  541. 

■  British  Case,  p.  120;  AppeDtlix  to  ditto,  vol.  i,  p.  399;  Britinh  CoUDterCaae,  p.  90; 
Appendix  to  Cooe  of  the  United  States,  vol  li,  pp.  ii6&,  667. 

'British  Caw,  p.  122;  Appendix  to  ditto,  vol.  i,  pp.  404,  413;  British  Counter  Case, 
p.  89 ;  Appendix  to  Case  uf  tbe  ITuited  States,  vol.  vi,  p.  512. 

*  Appendix  to  British  Case,  vol.  i,  p.  41S.  It  la  lenarked  in  tbe  Coaater  Case  of  the 
United  StatHS  (sec.  vii,  par.  3 )  that  "  it  ai>pears  that  orders  were  given  to  a  British 
vcmkI  of  var  to  proceed  to  Alilemey ;  but  it  does  not  appear  wbetlier  those  ordeia 
were  or  were  not  oljeyed,"  Her  Majesty's  Goverumont  did  not  thinii  it  desirable  to 
add  to  the  already  voln mi nons  correspondence  laid  before  the  Arbitrators  by  the  inser- 
tion of  documents  which  were  not  alisolntely  necessarr.  It  might  be  taken  for 
)n«nt«d,  and  it  is  of  course  the  fact,  that  the  captain  of  Her  M^esty's  ship  Dasher 


obeyed  bis  instnictions,  and  it  was  equally  certain  that  he  conld  obtain  no  iutelligen__ 
at  Alderney  of  either  tbe  Alar  or  Japan,  both  of  which  vessels  were  afterward  biund 
to  have  gone  not  to  Alderney  but  to  UshanL  The  diapateh  from  the  Governor  of  Al- 
ileroey  reporting  the  nnsnccessful  result  of  the  uiiseinn  of  the  Dasher  is,  however,  at 
tbe  di^HMat  of  the  Arbitrators  if  they  shonld  desire  its  prodnction. 
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French  waters,  where  she  received  her  armaiueiit.  It  is  siiggeste<],  on 
the  part  of  the  United  States,  that  it  was  the  duty  of  the  British  Oov- 
erntnent  to  employ  its  uaval  forces  in  searching  for  and  pnrsuing  her 
on  the  high  seas.  Xo  snch  duty  exists,  or  has  ever  been  reeofrnized  by 
maritime  powers.  It  appears  further  to  be  suggested  that  she  ought  to 
hare  been  pursued  and  seized  in  French  waters,  ito  far  was  this  from 
being  the  duty  of  the  British  Government  that  it  would  have  been  a 
violation  of  the  territorial  sovereignty  of  France  and  a  direct  offense 
against  the  law  of  nations.^  Her  Majesty's  Government  is  not  aware 
that  any  claim  has  ever  Iwen  maile  npon  France  by  the  United  States, 
on  the  ground  that  thia  vessel  was  not  prevented  from  being  armed  for 
war  within  the  territorial  jurisdiction  of  that  country. 
CS.  The  facts  relative  to  the  Shenandoah  are  stated  in  Part  Till  of 
the  British  Uase,  and  iu  Part  VII  of  the  British  Counter 

69.  The  Shenandoah  was  a  vessel  designed  and  built  solely  for  a  mer- 
chant-steamer, and  with  a  view  to  employment  iti  the  China  trade; 
was  originally  employed  in  that  trade ;  was  afterwards  sold  in  the  Lon- 
don market  to  a  Liverpool  ship-owner ;  and  was  by  bitn  dispatched 
from  London  with  a  clearance  for  Bombay.  At  the  time  when  she  left 
England  she  was  in  no  way  fitted  oat,  armed,  or  equipped  for  war. 
She  had  on  board  two  smooth-bore,  12-pounder  guns,  but  they  were 
only  the  same  guns  which  she  had  carried  during  her  mercantile  em- 
ployment, and  such  as  are  usually  carried  by  ships  trading  in  the  China 
seas,  to  be  used  as  signal-guns,  and  for  other  pnrposes  common  to  mer- 
chant-vessels.' 

70.  No  representation  was  made,  no  information  whatever  was  given 
to,  or  possessed  hy,  the  British  Government,  respecting  this  ship  Iwfore 
her  departure  from  England.  The  Government  first  heard  of  her  five 
weeks  after  she  had  sailed,  and  then  not  from  the  Minister  or  Consul  of 
the  United  States,  but  from  Her  Majesty's  Consul  at  Teneriffe.' 

71.  There  is  not  the  slightest  pretense  for  alleging  that,  in  the  char- 
acter and  appearance  of  the  vessel,  in  her  fittings  or  eqnipment,  in  her 
clearance,  or  in  the  hiring  of  her  crew,  there  waa  anything  whatever  to 
excite  snspicion  in  the  officers  of  the  Government  at  the  port  of  Lon- 
don or  elsewhere,  or  to  lead  to  inquiry ;  nor  that  she  had  heen,  in  &ct, 
specially  adapted  to  warlike  nse,  either  wholly  or  in  part,  before  her 
final  departure  from  this  country.  It  has  indeed  been  suggested,  on  the 
part  of  the  United  States,  that  the  British  Government  ought  to  have 
known  the  name  of  the  English  merchant  by  whom  she  had  been  bongbt 
and  was  owned  when  she  left  England,  and  the  circumstance  that  be 
was  a  connection  by  marriage  of  a  member  of  the  Liverpool  firm  of 
Fraser,  Trenholm  and  Co.;  and  that  it  was  a  proof  of  a  want  of  "the 
most  ordinary  diligence,"  on  the  part  of  Her  Majesty's  Government,  not  to 
be  acquainted  with  and  "  takenotii^  of  this  circumstance.*  On  the  part 
of  Great  Britain,  it  is  not  thought  necessary  to  trouble  the  Arbitrators 
with  any  argument  in  answer  to  this  remarkable  suggestion. 

72.  In  the  case  of  the  Shenandoah,  as  in  that  of  the  Georgia,  the 
United  States  seek  to  hold  Great  Britain  liable  for  negligence  in  not 
having  prevented  the  equipment  or  departure  of  a  vessel  which  was 
never  fitted  out,  armed,  ur  equipped  for  war  in  British  territory,  and 
was  never  specially  adapted  therein  for  warlike  nse ;  as  to  which  no 

I  RritiHh  CouuMr  Cose,  pp.  W).  VI. 

9  Britifih  Cnse,  p.  143;  Appendix  to  ditto,  vol.  i,  pp.  Wl,  494-9T,  T24,  725;  Bririch 
Counter  Case,  p.  93. 

'  BritiHh  Cam,  p.  136;  Appendix  to  ditto,  vol.  i,  p.  477. 

•Case  of  the  Lniteil  StotM,  p.  417,  ,-,  , 
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representation  oicommunicatiou  bad  been  made  to  tlie  Government,  and 
no  ground  whatever  existed  for  believing  that  she  was  intended  for  the 
Confederate  States }  which  presented  no  circumstance  of  suspicion,  and 
of  the  very  existence  of  which  the  Government  was  totally  uninformed. 
These  pretensions  are  unsupported  alike  by  the  three  Rules,  and  by  the 
previously  recognized  principles  of  international  law. 

73.  It  is  submitted  that,  as  to  every  one  of  these  four  r„,^i,„^  ,.  ,„ 
ships,  the  United  States  have  failed  to  establish  the  facts  ;!:;S,';lij*i£!n"' 
necessary  to  support  an  award  against  Great  Britain.    It  *"'' 

has  not  been,  and  cannot  be,  shown,  in  the  case  of  any  one  of  them, 
that  the  British  Government,  having  reasonable  ground  to  believe  that 
she  was  intended  to  cniise  and  carry  on  war  against  the  United  States, 
failed  to  use  due  diligence  to  prevent  her  from  being  fitted  out,  armed, 
or  equipped  for  that  purpose  within  British  territory,  or  from  departing 
thence,  after  having  been  specially  adapted  within  it  to  warlike  use. 

74.  It  was  stated  in  the  case  of  Great  Britain  that,  in  the  (i,„„i  „  „„,.. 
course  of  the  years  1861, 1862, 1863, 1864,  and  1863.  many  ,'.Kri™'n-M ,!": 
representations  were  addressed  by  Mr.  Adams  to  Her  Mii-  ^.^J'^ri.T. 
jesty's  Government  respecting  vessels  which  he  believed  to  *'^'""- 

be  either  actually  employed  in  carrying  on  trade  with  blockaded  ports 
in  articles  contraband  of  war  or  other  things,  or  to  be  preparing  for 
such  employment:  and  also  with  respect  to  other  vessels  which  he  be- 
lieved to  be  intended  to  be  used  as  privateers  or  commissioned  ships  of 
the  Confederate  States  in  cruising  and  carrying  on  war  against  the 
United  States.  To  complaints  of  traffic  carried  on  with  blockaded  ports, 
or  in  articles  contraband  of  war,  it  was  answered,  on  the  part  of  Her 
Majesty's  Government,  that  these  were  enterprises  which  Her  Majesty's 
Government  could  uot  undertake  to  prevent,  and  the  repression  of  which 
belonged  to  the  United  States  as  a  belligerent  Power.  Allegations,  on 
the  other  hand,  that  vessels  were  being  prepared  for  cruising  or  carry- 
ing on  war  were  immediately  referred  to  the  proper  officers  of  the  Gov- 
ernment at  the  several  localities  for  careful  investigation  and  inquirj'. 
If,  oa  such  investigation,  it  appeared  by  sufficient  primafacie  endenee 
that  any  illegal  act  was  being  or  had  been  committed,  the  vessels  were 
forthwith  seized,  and  proceedings  instituted  according  to  law ;  if  not, 
the  result  was  at  once  communicated  to  Mr.  Adams,  and  directions  were 
given  to  the  local  authorities  to  watch  closely  the  vessels  as  to  which 
his  suspicions  had  been  aroused.' 

It  is  said,  in  the  Counter  Case  of  the  United  States,  (See.  Ill,  par.  14,) 
that  *'  the  United  States  do  not  understand  that  it  is  true  that '  allega- 
tions that  vessels  were  being  prepared  for  cruising  or  carrying  on  war ' 
were  in  all  cases  followed  by  seizure  of  the  vessels  when  sufficient prtma- 
facie  evidence  of  the  illegal  purpose  was  furnished.  They  understand 
the  exact  contrary  to  be  the  case." 

The  general  course  pursued  by  the  British  Government  in  these  mat- 
ters is  correctly  described  in  the  foregoing  extract  from  the  British  Case 
The  United  States  question  whether,  "in  all  ctues,'"  this  course  was 
adhered  to.  Even  with  this  addition,  however,  the  proposition  ques- 
tioned is  true,  excluding  only  the  case  of  the  Alabama,  in  which  some 
evidence  sufficient  to  justify  action  on  the  part  of  the  Government  was 
iodeetl  furnished,  bnt  furnished  so  late  that  the  departure  of  the  vessel 
took  place  before  the  Government  had  been  advised  to  that  effect. 

75.  It  is,  however,  alleged,  on  tlie  part  of  the  United  States,  that  each 
of  these  four  vessels,  if  not  actually  armed  and  equipped  a»i>  th.i  >i.. 
for  war  within  British  territory, obtained  herarmamentfirom  ™™i.%,^"™' 
thence;  that  thisarmameut  was  in  each  case  purchased  and  "^  O"' Bn..in, 

'British  Cue,  pp.  31,  33. 
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aent  out  by  tbe  same  person  or  persons  who  had  procureil  siud  scul  out 
the  ship;  tbat  sucb  person  or  persons  was  or  were  an  agent  or  agents 
of  tbe  Government  of  tUe  Confederate  States,  employed  for  these  pur- 
poses; and  that  the  crews  with  which  the  vessels  were  mauued  were 
chiefly  composed  of  British  subjects,  obtained  from  England  by  tbe  same 
agency.  And  it  is  contended  that,  under  these  circumstances,  tbe  Tri- 
banal  ought,  as  against  Qreat  Britain,  to  assume  tbat  these  vessels  were 
really  armed  and  fltt«d  out  within  British  territory,  and  to  make  its 
award  on  that  assumption. 

76.  To  assume,  under  any  circumstances,  that  vessels  armed  iu  the 
waters  of  Portugal  or  France  were  armed  in  Great  Britain,  is  to  assume  a 
fiction ;  and  to  base  an  argument  or  award  on  tbis  assumption,  would 
be  to  base  an  argument  or  award  upon  a  fiction.  International  duties 
and  liabilities  cannot  be  made  to  repose  on  such  a  foundation.  If  it  be 
meant  to  affirm  that  a  neutral  Government  is  as  much  bound  to  prevent 
arms  from  being  sent  abroad  for  this  purpose  and  under  these  circum- 
Btences,  as  to  prevent  the  actual  arming  of  a  belligerent  vessel  of  war 
within  the  nentral  jurisdictioit,  where  is  the  proof  of  this  supposed  obli- 

fation,  and  when  was  it  sanctioned  by  the  general  consent  of  natious  ! 
1 18  perfectly  unknown,  and  was  never  heard  of  before.  The  acts,  which 
are  supposed  to  be  virtually  tbe  same,  and  which  the  heutral  Govern- 
ment is  on  that  account  supposed  to  be  under  the  same  obligation  to 
prohibit,  are  in  reality  different,  and  the  reasons  which  support  the  in- 
ternational obligation  in  the  one  ease  are  wanting  in  the  other.  To  at- 
tempt to  found  such  an  obligation  on  tbe  second  of  the  three  HoleSf 
which  prohibits,  in  language  previously  familiar  to  publicists,  the  use  of 
neutral  territory,  by  tbe  perniissiou  or  with  the  acquiescence  of  the  neu- 
tral Sovereign,  as  a  base  of  naval  operations,  or  for  the  renetcal  or  aug- 
mentation of  military  supplies  or  arms,  would  be  clearly  indefensible. 
Upon  tbe  manner  in  which  the  phrase  "base  of  operations,"  and  other 
similar  expressions,  have  been  from  time  to  time  applied  to  subjects  not 
witbin  their  proper  meaning  iu  tbe  diplomatic  correspondence  of  the 
American  Government,  some  observations  will  be  made  hereafter;  iu 
this  place  it  is  sntficient  to  poiut  out  that  the  sending  abroad  of  muni- 
tions of  war  which  are  intended  to  be  used  in  arming  a  particular  ship, 
is  not  the  same  thing,  and  does  not  involve  the  same  hostile  use  of  neu- 
tral territory,  as  the  placing  of  the  same  armament  on  board  of  the 
belligerent  vessel  in  the  jwrt  of  the  neutral  country,  from  whence  she 
is  to  sail  when  so  armed ;  nor  is  it,  like  the  latter,  comparatively  easy  of 
repression  without  an  unreasonable  interference  with  neutral  trade. 
How  indeed  is  the  neutral  Govemmeut  to  know  the  destination  of  the 
arms,  or  for  what  market  or  vessel  they  are  intended  f  This  is  a  matter 
into  which  neutral  Governments  have  never  been  held  bound  to  inquire, 
and  would  certainly  never  undertake  to  inquire.  Does  the  supi>osed 
obligation  in  respect  of  the  export  of  arms  arise  when  ship  and  arms 
are  procured  from  different  countries,  or  only  when  they  are  obtained 
from  the  same  country  f — when  from  different  ports,  or  only  when  from 
the  same  jKirtT — when  purchased  by  different  agents,  or  only  when  the 
agent  is  the  same  I  Where  is  the  line  to  be  drawn,  and  is  it  to  be  the 
duty  of  the  nentral  Government  to  search  out  all  these  various  circum- 
stances, or  bow  many  of  them ;  and  how  is  it  to  do  so  t  Little  consid- 
eration is  needed  to  show  that,  although  the  several  acts,  by  which  a 
ship,  and  the  armament  which  is  to  be  put  on  board  of  her,  are  sepa- 
rately procured  and  sent  abroad,  may,  as  against  the  persons  by  whom 
or  by  whose  orders  they  are  done,  be  regarded  as  so  mauy  steps  ia  the 
execution  of  a  single  enterprise,  and  parts  of  one  transaction,  they  can- 
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not  witL  justice  be  so  regarded  as  against  the  ueiitral  Gorerumeiit, 
ichicti  (so  far  as  it  caa  deal  witti  tbem  at  all  in  tbe  way  of  preventioD) 
can  onlydeal  with  tbem  separately,  and  which  may,  and  most  frequently 
wonld,  be  wholly  ignorant  of  the  existence  of  the  plan  that  was  their 
sole  counecting  link,  or  at  any  rate  nnable  t«  substantiate  it.  For  the 
acts  done  beyond  its  territorial  jurisdiction,  whether  by  neutral  citizens, 
or  by  belligerents  with  their  aid,  the  neutral  State  cannot  be  held  re- 
sponsible.' 

77.  The  fkcts  relative  to  the  arming  of  the  several  vessels  now  in 
fiaestiou  have  been  stated  in  the  Case  and  Counter  Case  of  Great 
Britain,  and  they  will  be  found  to  illustrate  the  truth  of  the  foregoing 
propositions. 

78.  The  Alabama  departed  firom  Great  Britaiu  wholly  unarmed,'  and 
iippears  to  have  been  equipped  for  war  in  tbe  waters  of  the  Azores,  or 
l>art1y  in  those  waters  and  partly  on  the  high  seas,  receiving  her  arma- 
ment from  two  vessels  which  sailed  respectively  at  different  times  from 
LlveriKK)!  and  from  Ix)ndon,  without  any  apparent,  known,  or  suspected 
coDuection  with  her.  One  of  these,  tbe  Agi'ippina,  cleared  in  the 
month  of  August  from  the  x>ort  of  London  for  l5emerara ;  the  other,  the 
Bahama,  cleared  from  Liverpool  on  the  lltb  of  the  same  month  for 
Nassau.^  There  is  nothing,  so  far  as  the  British  Government  is  aware, 
to  distiuguish  these  two  vessels  from  others  freighted  with  munitions  of 
war,  which  might  be  destined  for  places  in  the  Confederate  States,  or  to 
attract  tlie  special  attention  of  the  officers  of  customs  at  the  several 
porta.*  No  information  ever  rejichod  the  British  Government  which 
could  lead  to  the  belief  that  they  were  employed  to  carry  arms  to  a  ship 
intended  for  the  war  service  of  the  Confederate  States,  or  for  any  pur- 
l>ose  which  tbe  British  Government  could  be  called  upon  to  prevent. 

70.  The  Georgia,  which  also  left  Great  Britain  unarmed,  received  her 
armameut  in  French  waters  from  the  Alar,  a  small  steamer,  which  was 
stated  to  be  a  regular  trader  t>etweeu  the  port  of  Kewhaven  in  Sussex,  on 
the  British  Channel,  and  the  Channel  Islands.'  The  Alar  sailed  from 
Xewhaven  with  a  regular  clearance  for  Alderney  and  St.  3IaIo.    Itsnb- 

'  See  corrwpondence  between  tbn  tinited  States  anil  I'ortiiK^I ;  Hr.  J.  Q.  AdaioB  to 
the  Clievalier  de  Sena,  Marcli  H,  1818,  and  September  W,  IHiiO,  (Appendix  to  British 
t'MC,  vol.  iii,  pp.  150,  157.) 

-British  Case,  p.  97;  Appendix  to  ditto,  ■■ol.  i,  p.  '205, 

'  Hritisb  Case,  pp.  100-104 ;  Appendis:  to  ditto,  vol.  i,  pp.  llOS-'iVi. 

'Auiouk  tbe  papers  laid  before  Conf^eas  by  tlie  Govern meDt  of  the  Udi ted  States,  and 
DOW  also  printed  m  vol.  i  of  the  Appendix  to  the  British  Case,  (p.  25ti,)  aro  two  dis- 
pMches  from  Mr,  Dudley,  tbe  United  States  oonaul  at  Liverpool,  to  his  Government. 
Tbe  first  of  these,  dated  Aasnst  13, 1S62,  states  that  be  "  understands  that  Laird's  gun- 
boat 2H0  is  somewhere  either  un  the  coast  of  England  or  Irelaad,  and  that  they  are 
shipping  to-day  fifty  more  nien  who  are  to  be  taken  to  her  to-night  on  a  steamer."  In 
the  soeond,  datod  the  following  day,  he  reports  that  the  men  were  placed  on  board  the 
Bahama,  which,  after  shipping  them,  and  cannon,  shot,  and  ammunition,  had  left  her 
•lock  at  3  o'clock  that  morning,  and  was  no  longer  to  bo  seen.  She  had,  in  fact,  sailed 
to  meet  the  Alabama,  whicii  was,  at  tbat  time,  not  off  the  coast  of  England  or  Ireland, 
an  supposed  by  Mr.  Dndley,  bnt  at  Torceira,  in  the  Azores,  (see  afltdavits  of  Kedden 
»nd  Vonge,  Api)endix  to  British  Case,  vol.  i,  pp.  210, 220. )  There  appears  do  reason  to 
believe  that  Mr.  Dudley,  before  the  sailing  of  the  Bahama,  knew  or  supposed  that  she 
was  intended  to  carry  out  men  or  arms  for  tbe  Alabama ;  nor,  though  he  states  tbat  be 
had  (apparently  on  the  i:ith,  after  her  departure)  written  all  the  particnlars  to  Hr. 
Adams  in  I^ndon,  and  to  the  United  States  consul  at  Dublin,  was  any  representation 
made  or  information  given  to  tbe  British  antboritios  either  in  London  or  Liverpool  on 
the  subject.  The  fttst  information  recoivml  bv  Her  Mf^losty's  government  of  the  ermn- 
naent  of  tbe  Alabama  off  Terceira  was  derived  from  a  report  of  the  customs  officials  at 
Liverpool,  dated  the  .td  S^tomber  following,  on  the  return  of  the  Bahama  to  thai 
pdrt.     (Aii!)pndii  to  British  Case,  vol,  i,  p.  208.) 

'British  Caw,  pp.  121-128:  Appendix  to  ditto,  vol.  i,  pp.  401-418. 
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seijueutly  appeared  that,  about  two  hoars  before  her  departure,  (which 
occurred  at  2  o'clock  iu  the  morning,)  a  number  of  persous,  acme  of  whom 
appeared  to  be  seamen  and  some  mechanics,  had  arrived  by  railway,  and 
gone  on  board  of  her.  On  the  day  following  that  on  which  she  sailed, 
the  agent  for  the  steamer  told  the  collector  of  customs  that  she  had 
mnnitions  of  war  on  boanl.'  At  the  time  of  her  departure,  there  was 
nothing  whatever  to  connect  her  with  the  Georgia,  which  had  sailed 
three  days  before,  under  her  original  name  of  the  Japan,  from  Greenock, 
for  Point  de  Galle  and  Hong-Kong,  and  of  which  nothing  was  known  to 
the  customs  officers  at  Newhaveu  or  to  the  Government ;  nor  does  there 
appear  to  have  been  anything  which  would  have  warranted  the  cuBtoms 
officers  in  detaining  or  interfering  with  the  Alar.  !No  information  had 
been  received,  nor  was  there  any  fact  within  the  knowledge  of  the  Gov- 
ernment or  their  officers,  until  she  had  alrea^ly  sailed,  indicative  of  any- 
thing hostile  to  the  United  States  in  her  employment  or  destination. 

80.  The  Shenandoah,  which  likewise  sailed  from  England  without 
annameDt,  took  it  on  hoard  iu  Portuguese  waters,  near  to  the  Madeira 
Islands.^  The  steamer  Laurel,  by  which  it  was  conveyed  thither,  bad 
sailed  from  LiveqKwl  with  a  regular  clearance  for  IKaasau  and  ]tfata- 
moras.'  There  was  nothhig  whatever  to  connect  her  with  the  Shenan- 
doah, which  had  sailed  ou  the  previous  day  from  the  port  of  London  for 
Bombay,  under  her  original  name  of  the  Bea  King,  and  of  which  nothing 
was  or  could  be  known  to  the  customs  officers  at  Liverpool,  nor  to  the 
Government.  It  apjiears  that  some  suspicion  had  been  excited  in  the 
mind  of  the  United  States  consul  at  Liverpool  as  to  the  Laurel ;  bnt  the 
suspicion  was  that  she  was  intended  to  become  a  Confederate  cruiser  or 
privateer.^  He  had,  as  he  said  himself,  no  evidence,  and  be  made  no 
representation  to  any  officer  of  the  Government.  Sor  does  there  appear 
to  have  been  any  ground  of  belief  or  suspicion  which  would  have  war- 
ranted the  en stoms  officers  in  detaining  or  interfering  with  her.  Of  her 
real  errand  nothing  whatever  was  known,  until  the  receipt  of  intelligence 
from  the  British  consul  at  Teneriffe.  Her  M^est.v'a  Government  is  not 
aware  that  any  claim  has  ever  been  made  by  the  United  States  against 
Portugal,  on  the  ground  that  the  Shenandoah  was  converted  iuto  a  ship 
of  war  within  Portuguese  territory. 

81.  The  Florida  is  the  only  vessel  of  which  it  is  alleged  that  she  whs 
armed  in  British  waters.  The  circumstances  stated  on  this  head  in  cer- 
tain affidavits,  which,  more  than  two  years  afterward,  were  for  the  first 
time  produced  by  the  United  States,'  and  which  the  British  GovemmeDt 
has  no  means  of  verifying  or  disproving,  were  as  follows:  That  before 
the  Florida  (then  known  as  the  Oreto)  sailed  from  Nassan — which  she  did 
after  having  cleared  as  a  merchant-steamer,  and  with  a  very  small  crew, 
hired  iu  the  port — a  schooner  called  the  Prince  Alfred  had  pot  to 
aeti,  apparently  with  the  design  of  running  the  blockade,  and  freighted 
with  some  guns  and  ammunition  as  cargo.  There  was  nothing  what- 
ever to  connect  her  with  the  Oreto,  which  was  then  lying  in  the  har- 
bor, after  having  been  released  by  the  judge  of  the  proper  conrt  from 
seizure  under  the  cliarge  previously  made  against  her,  but  not  siih- 
staotiated,  of  violating  the  Foreign-Enlistraent  Act.  There  does  not  ap- 
I>earto  have  been  any  circumstance  within  the  knowledge  of  the  local 
authorities  to  direct  special  attention  to  the  cargo  of  the  Prince  Alfred, 
to  disclose  her  errand,  or  to  furnisb  a  reason  for  detaining  her.    No  com- 

'  British  Clwe,  p.  123  ;  AppeDdix  to  ditto,  viil.  i,  p.  Wo. 

-'  BritiBh  Case,  pp.  136-141 ;  Appendix  tii  ditto,  vol.  1,  pp.  477-490. 

"'Apiwnaix  to  BritUb  Cawi,  vol.  I,  pp.  492,4^ 

'Appeudix  to  Case  of  United  SUtes,  vol.  vi,  p.  556. 

*  Bntiah  CaMi,  p.  67 ;  Appeudix  to  ditto,  vol.  i,  p.  80. 
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plaint  or  represeutatiou  respecting  ber  seems  to  have  beeu  made  by  the 
coDsal  of  tbe  United  States  at  tbe  time,  nor  until  about  a  month  after- 
ward.' It  is  stated  that  wliile  at  sea  she  was  overhauled  by  the  Oreto, 
.'or  Florida,)  and  that  the  two  vessels  then  proceeded  to  Green  Cay, 
where  the  cargo  of  the  Prince  Alfred  was  transferred  to  the  Florida.  If 
tliis  was  so,  it  was  certainly  a  violation  of  British  territory  by  both  ves- 
sels. But  it  was  a  violation  which  furnished  no  proof  of  negligence  on 
tbe  part  of  tbe  local  authorities,  still  less  of  the  British  Government, 
which  was  tbe  party  wronged  and  not  the  wrong-doer.  Green  Cay  ia  a 
small  island  at  a  considerable  distiiuce  from  Nassau,  nniubabited,  aud 
visited  only  by  fishermen.'  Violations  of  neutral  territory  committed 
by  a  belligerent  in  remote  and  unfrequented  places,  where  no  effective 
L-outrol  «an  be  exercised,  were  never  before  imputed  to  a  neutral  Govcrn- 
niFDt,  as  permitted  or  allowed  by  it  in  breach  of  its  obligatlous  toward 
the  other  belligerent.  Over  such  a  dominion  as  the  Bahamas — which 
consist  of  several  hundred  islands,  scattered  over  a  wide  surlace,  most 
of  them  desolate  and  uninhabited,  and  some  merely  small  rocks  or  islets 
—110  Government  in  tbe  world  could  reasonably  be  expected  to  exercise 
such  a  control  as  to  prevent  the  possibility  that  acts  of  this  kind  might 
\>e  furtively  done  in  some  part  of  its  sboi'es  or  waters. 

52.  It  is  suggested,  on  tbe  part  of  the  United  Staten,  that  the  arms 
liuiiUy  put  on  board  of  the  Florida  bud  previously  been  transi>orted  to 
Nassau  from  Hartlepool  in  the  steamer  Bahama.  JSo  evidence  of  this- 
is  produced  by  the  United  States.  But,  if  it  were  true,  the  facts  placed 
before  the  arbitrators  by  the  United  States  themselves  clearly  prove, 
iliat  the  purpose,  to  which  the  Bahama's  cargo  was  intended  to  be  ap- 
plied, was  unknown  alike  to  the  British  government  and  to  the  oQtcials 
of  the  United  States  iu  England.  By  the  latter  it  was  believed  to  be 
tiestined  for  a  confederate  port,  and  intended  to  run  the  blockade.^  The 
Florida  herself  did,  in  fact,  go  into  and  re-issue  from  a  confederate  port 
hefore  she  began  to  cruise  against  the  shipping  of  the  United  States.* 

53.  It  has  thus  beeu  made  clear  that  all  the  arms  and  uunitiona  of 
war  which  wers  sent  from  ports  within  the  Queen's  dominions,  in  order 
ti)  be  used  in  arming  confederate  vessels,  were  shipped  as  in  the  ordi- 
nary coarse  of  commerce ;  that  the  purpose  to  which  it  was  intended 
that  they  should  be  applied  was  not  known  to  tbe  British  Government 
or  its  oftlcers ;  that  they  had  no  means  of  knowing,  and  no  reason  even 
to  suspect  it.  Hence,  if  it  were  possible  to  suppose  that  any  obligation 
to  prevent  the  shipment  of  cargoes  destined  for  such  a  purpose  wus  in- 
•  iimbent  ou  a  neutral  Government,  there  would  be  no  just  ground  for 
imputing  negligence  on  that  score  to  tho  Government  of  Gr^at  Britain. 
But  no  such  obligation  in  fact  existed ;  aud  the  facts  above  stated  ap- 
pear to  show  that  tbe  effectual  discharge  of  any  such  obligation  would 
ordinarily  be  impossible  to  a  neutral  Government,  unless  by  the  total  and 
iutliscriminate  prohibition  of  the  export  of  arms  and  munitions  of  war. 
The  second  rule  of  the  treaty  of  Washington  is  directed,  not  against 
proceediugs  of  this  kind,  but  against  the  use  of  neutral  territory  as  a 
liase  of  operations  for  naval  warfare,  or  for  the  renewal  or  augmentation 
■if  military  supplies  or  arms  to  ships  employed,  or  intended  to  be  era- 
ployed,  in  the  war-service  of  a  belligerent,  with  the  cousent,  or  by  the 
>iufferance,  of  the  neutral  Government. 

'  Appendix  to  British  Cuae,  vol.  i,  p.  m. 

■  Ibitl.,  uol.  i,  p.  BO ;  vol.  v,  p.  20. 

>  BritUh  CoDDter  Cuse,  p.  74 ;  Appendix  to  Case  of  the  Uuited  States,  vol.  vi,  pp.  222,. 

i,  p.  73;  Caie  of  the  UuiUrf  States,  p. 
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84.  The  tribunal  may  be  hei-e  reminded  that  even  the  fact  that  an; 
particniar  vessel  was  freighted  with  arms  and  manttioDS  of  war  would 
not  of  necessity  be  known  to  the  officers  of  the  cnstoms  before  her  de- 
parture, and  would  probably  be  unknown  to  them  if  the  jiarties  cod- 
cerued  in  the  shipment  had  any  motive  whatever  for  not  disclosing  it. 
Unless  where  an  exemption  was  claimed  from  customs  duties  otherwise 
payable,  or  a  remiesion  of  import  duties  already  paid,  the  law  did  not 
re<iuire  that  any  statement  or  specification  of  the  particulars  of  any 
cargo  should  be  furnished  to  the  officers  of  the  revenue  before  the  sail- 
ing of  a  ship.  The  specifications,  being  required  only  for  the  compila- 
tion of  the  statistical  returns  from  the  various  ports,  might  be  furnished 
at  any  time  within  six  days  after  clearance.  IJor  were  there  any  means 
of  ascertaining,  otherwise  than  by  the  statement  of  the  master  or  owner, 
to  what  port  a  vessel  was  destined,  or  of  guarding  against  the  contin- 
gency that,  having  cleared  for  a  specitled  destination,  she  might  change 
her  course  when  at  sea.' 

86.  It  is  suggested,  on  the  part  of  the  United  States,  that  the  crews 
of  all  or  some  of  these  four  vessels  were  in  part  composed 
fff-.'Jfnii.'o'.-.'  of  British  subjects.  If  that  fact  could  be  proved,  it  would 
'^l?","!"^!^  not  impose  any  liability  on  Great  Britain.  If,  indeed,  the 
*""■  British  government  had  given  permission  to  one  of  the  bel- 

ligerents to  enlist  men  in  Great  Britaiu,  for  either  its  military  or  uaval 
service,  this  might  have  given  jnst  ground  for  remonstrance  and  com- 
plaint to  the  other  belligerent,  especially  if  the  latter  were  refused  a 
like  privilege.  But  it  is  not  pretended  that  anything  of  this  kind  oc- 
curred. If,  again,  a  vessel  of  war  of  either  belligerent  bad  been  suffered, 
by  connivance  or  acquiescence  on  thepart  of  the  anthoritiesof  a  British 
port,  to  increase  her  strength  iu  the  port  by  adding  to  her  complement 
of  men,  this  would  undoubtedly  have  been  a  proper  subject  of  complaint 
nuder  the  general  principles  of  international  law,  as  well  as  nnder  the 
second  of  the  three  rules.  Bnt  nothing  of  this  kind  has  been  proved. 
It  may  be  assumed  to  be  true  that,  in  the  cases  of  the  Alabama  and 
Georgia,  a  considerable  number  of  seamen  were  induced  to  leave  Eng- 
land with  an  intention,  on  the  part  of  the  persons  who  iuduced  them  to 
go,  that  they  should  afterward  be  solicited  to  enlist  in  the  naval  service 
of  the  Confederate  States,  and  that  many  of  these  did  afterward  enlist 
in  that  servive ;  and  it  may  probably  be  true  that  some  of  them  knew  or 
suspected  that  they  would  be  invited  to  do  so.  Bnt  the  facts  show  that 
(unless,  {>erhaps,  in  one  or  two  individual  cases)  no  proposal  to  take 
service  under  the  Confederate  Government  was  made  to  them  until  they 
were  at  a  distance  from  England  ;  that  persuasion  was  then  nsed  to  in- 
duce them  to  join,  by  promises  of  high  pay  and  prize-money ;  that  some 
consented  and  others  refused ;  that  the  latter  were  sent  home,  aud  the 
former  signed  fresh  articles  and  entered  into  a  new  engagement  and  a 
new  service.  In  every  case  the  same  coarse  appears  to  have  been  pur- 
sned.  Sailors  were  hired  in  England  for  an  ordinary  mercantile  voyage, 
in  the  hope  that  they  might  afterward  be  won  over,  when  at  sea,  by 
large  promises,  and  by  appeals,  which  it  might  well  be  thought  would 
not  be  addressed  in  vain  to  men  of  careless,  roving,  adventurous  habits. 
In  fact,  however,  this  expectation  was  in  no  small  measure  disappointed. 
The  crew  who  went  out  on  board  the  Oreto  (afterward  the  Florida) 
lodged  complaints  before  a  magistrate  at  N'assau,  on  the  groaud  that 
there  had  been  a  deviation  from  the  voyage  for  which  they  were  hired; 
tbey  thna  obtained  their  discharge  from  the  ship,  and  a  fresh  crew  were 
afterward  hired  at  Kassan,  who  refused  to  sail  becanse  they  had  donbts 
I  Sec  British  Case,  p.  G7, 
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abont  her  real  character  and  iutwnded  employment.'  The  crew  by  which 
she  was  manned  during  her  Rniise  whs  hired  at  Mobile.'  With  respect 
to  tlie  crew  of  the  Alabama,  it  appears  from  Clarence  Tonge's  affldavitH, 
produced  on  the  part  of  the  United  States,  that,  after  the  vessel  had 
put  to  sea,  he  was  directed  to  "circulate  freely"  among  them  and  "in- 
doce  them  to  go  on  the  vessel "  after  she  siioald  get  to  Terceira.*  Many 
men  when,  after  arriving  at  Terceira  the  new  proposal  to  join  was  ac- 
tonlly  made  to  them  refused,  and  were  sent  back  to  England,*  Of  the 
seamen  who  went  on  board  of  the  Japan  (afterward  tho^Georgia)  and 
the  Alar,  a  considerable  proportion — twenty-four  at  the  least — refnaed 
in  likA  manner  to  join  the  confederate  service,  when  invited  to  do  so, 
the  vessels  being  then  in  French  waters.^  Of  the  crew  of  the  Sea  Kin^ 
(afterwards  the  Shenandoah)  only  tliree  or  fonr  yielded  ;  and  these,  it 
was  stated,  were  under  the  influence  of  liqnor.  Forty-two  refused,  al- 
tboagh  tempt«d  by  the  most  profuse  offers  and  far  from  home,* 

86.  It  is  clear  that  acts  and  contrivances  of  this  Itind  on  the  part  of  a 
belligerent,  althongli  the  netral  power  may  regard  them  a-s  injurious  to 
itself,  and  as  tending  to  endanger  its  friendly  relations  with  the  other 
belligerent,  do  not,  even  wbea  partially  successful,  give  to  the  latter 
any  claim  against  the  neutral. 

87.  It  came  to  the  knowledge  of  the  British  Oovernment  during  the 
civil  war  that  endeavors  were  being  made  to  induce  British  snbjects 
to  go  inconsiderable  numbers  to  the  United  States,  nominally  to  be 
employed  in  making  railways  or  other  works  of  a  tike  kind,  but  really 
with  the  intention  that,  when  there,  they  should  enlist  in  the  United 
States  Army.  HerMujesty'sUovernment  does  not  attribntetheseeiideav- 
ors  to  the  (government  of  the  United  States,  nor  hold  that  Government 
responsible  for  them.  They  were  made,  however,  and  tbey  partially 
succeeded,  as  was  known  to  and  admitted  by  the  Government  of  the 
United  Stat«s.'' 

88.  Effbrts'have  been  made,  on  the  part  of  the  United  States,  to  prove 
that  the  Shenandoah  was  enabled  to  sliip  a  considerable  addition  to  her 
crew  at  IVfelbonrue  by  the  connivance  or  culpable  negligehee  of  the 
colonial  authorities.  This  charge  is  one  which,  f^m  its  nature,  would 
recinire  to  be  supported  by  the  clearest  evidence.  But  it  has  not  been 
so  sabstantiated ;  on  the  contrary,  it  is  disproved  by  the  facts. 

The  accusations  on  this  head,  contained  in  the  Case  of  the  United 
States^  have  already  been  answered  in  detail  in  the  British  Counter 
Case,  (pages  94-lOu,)  to  which  HerMajeaty'agovernment  would  refer  the 
Tribnnal  as  affording  also  a  sufficient  reply  to  the  further  observations 
contained  in  the  Counter  Case  of  the  United  States.  The  physical  ob- 
stacles which  delayed  the  repairs  of  the  Shenandoah   have  been  fully 

'  British  Case,  p.  Bit;  Appendix  to  ditto,  voL  i,  pp.  46,  49;  Appendix  to  Case  of  the 
Uuited  SUtea,  vol,  vi,  p.  ^64. 

■Britieh  Case,  pp.  67,  78;  Appendix  to  ditto,  vol.  i,  pp.  116-1£>;  Briliah  Coanter 
Caae,  p.  79. 

'  Appendix  to  British  Case,  vol.  i,  p.  230 ;  vol.  ii,  p.  S^l ;  Appendix  to  Case  of  United 
SUtea,  vol.  vi,  pp.  432,  438. 

■See  Itedden's  affldavit'.  Appendix  to  British  Coae,  val.  i,  p.  210;  Appendix  to  Case  of 
the  ITuited  States,  vol.  vi,  p.  433. 

''See  AfSdbvits  of  Thompsou  and  Mahon;  Appendix  to  British  Case,  vol.  i,  pp.  412- 
41A ;  Appendix  to  Case  of  the  Uuited  States,  vol.  vi,  pp.  511-515. 

•  BritiHb  Case,  pp.-136-141 ;  Appendix  to  ditto,  vol.  i,  pp.  47T-481, 4ri5-490 ;  Appeudiz 
to  Case  of  the  United  SUt«s,  vol.  vi,  pp.  566-571. 

*  Appendix  to  Case  of  the  United  States,  vol.  i,  pp.  270,  261,  533,  590 1  vol.  ii,  pp.  406, 
460;  vol.  iT,  p.  248. 
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vxitlaioed',  and  tlie  pecaliar  difiBciilties  uuder  wliich  tUe  Colonial  anthor- 
ities  labored,  I'lom  tbe  abtsence  of  auy  BritUh  vexsel  of  war,  aud  the 
impossibility  of  exercittingauefllcieut  control  over  tbe  Bliipmeiit  of  men 
troui  difi'ereut  parts  of  tbe  Bay.  Oil  tbe  otberbaad,  tbe  active  vigilanci 
eujoiued  upoo  and  exercised  by  tbe  authorities,  tbe  examiuation  of  the 
vessel  by  Goveiiiment  officers  belore  permission  to  repair  was  given,  the 
daily  reports  furnished  to  the  Governor  ot  the  progress  of  the  repairs,  the 
stringent  course  adopted  totrard  tbe  commander  of  the  vessel  in  order  to 
obtain  tbe  an^st  of  tbe  men  who  were  discovered  to  have  gone  on  board 
of  ber,  and  the  prosecution  and  punishment  of  those  of  tbem  wbo  were 
atueuable  to  tbe  law,  all  show  tbe  determination  of  tbe  Governor  anil 
bis  advisers  to  prevent  any  violation  of  neutrality  so  far  as  it  was  in 
their  power  to  do  so.  Such  was,  in  fact,  the  imiiressiou  originally  made 
by  the  i-eport  ot  tbeir  proceedings  upon  the  iniud  of  Mr.  Adams,  as  shown 
by  bis  letter  to  Mr.  Seward  of  tbe  12th  April,  18f>5.' 

Tbe  United  States  have,  in  tbeir  Counter  Case,  (Sec.  VUI,  par.  4,) 
questioned  the  accuracy  of  the  observations  made  at  page  100  of  the 
British  Case  as  to  the  composition  of  the  crew  of  the  Sbcnandoah,  and 
as  to  the  statements  made  by  a  man  named  Temple  on  tbe  subject.  The 
correspondence  which  took  place  at  the  time  on  this  point  will  be  found 
at  pages  691-724  of  the  first  volume  of  the  Appendix  to  the  British  Case, 
and  will,  Her  M^esty's  Government  l>elieves,  amply  bear  out  all  that 
has  been  said  in  tbe  British  Case.  It  will  be  seen  from  tbe  list  an- 
nexed to  Temple's  affidavit  (page  701)  that  the  composition  of  the  cren^ 
was  as  stated,  and  from  the  police  report  ())age  714)  that  Temple  himself 
admitted  Chat  a  considerable  portion  of  his  own  affidavit  was  false. 

89.  Stress  has  been  laid,  in  tbe  Case  of  the  United  States,  on  the 
rh.rx  ■■  10  rr.,^  alleged  facts  that  tbe  vessels  in  question  were  built  and  pre- 

K' "'!!'.,«"„>"-«  pared  for  sea  under  the  su[>erintendence  of  Bnllock,  who 
juiiu™  was  an  agent  of  the  Confederate  Government,  or  some  other 

agent  of  that  Government;  that  the  armament  sent  out  for  them  was 
also  procured  and  sent  out  under  Bullock's  orders,  and  that  the  officers 
and  men  drew  their  pay  through  a  firm  of  merchants  in  Llverixiol. 

Although  most  of  the  evidence  adduced  in  support  of  these  allegations 
is  of  little  value,  and  they  rest  even  now,  to  a  considerable  extent,  uii 
cotxjectuie  and  suspicion,  there  is  little  doubt  that,  as  to  some  of  the 
vessels,  they  are  substantially  trne.  But  it  cannot  be  admitted  that,  if 
true,  they  impose  a  liability  on  Great  Britain. 

90.  It  is  to  be  observed,  in  the  first  place,  that  the  information  od 
which  the  United  States  now  rely  was  not,  at  the  times  with  reference 
to  which  the  question  of  due  diligence  has  to  be  determined,  in  the  pos- 
session of  the  British  Government;  much  of  it  bad  not  even  been  ac- 
quired by  the  Government  of  the  United  States.  Of  Bullock's  employ- 
ment, and  of  the  facts  that  be  was  an  agent  of  the  Confederate  Govern- 
ment, and  that  be  had  anything  to  do  with  the  contract  for  building  the 
Alabama,  the  British  Government,  up  to  the  time  of  the  departure  of 
the  Alabama,  aud  until  long  afterward,  had  no  proof  beyond  sncb 
statements — unsupported  by  anything  which  could  properly  be  called 
evidence — as  were  contained  in  the  depositions  furnished  by  Mr.  Dadley 
and  Mr.  Adams,  in  relation  to  that  vessel,  a  few  days  before  she  B«led.^ 

'  Tile  paper  referrud  to  in  the  Cinint«r  Cnse  of  tlie  United  States,  mi  showinE  tb»l 
tbe  repairs  to  tbe  machinery  of  Che  vessel  were  mit  cumaenced  iintil  she  had  been 
fourteen  ilnys  in  port,  pves  also  tlie  reaeoa  of  the  delay,  viz,  tlint  tboy  could  not  be 
oftecteil  until  the  vessel  nas  placed  upon  tbe  slip.  This  latter  operation  had  been 
delajed  by  the  Btat«  of  the  weather  aud  tides.  Appendix  to  Britisb  Cmb,  vol.  i,  pp- 
529.6.10. 

■  Appendix  to  Case  of  the  United  fitetes,  vol.  t,  pp.  641,  64S. 

>  British  Case,  pp.  ^-69, 93,  95 ;  Appendix  to  ditto,  vol.  i,  pp.  189-199, 196. 
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Bollock's  transactions  were  sorrouuded  with  the  ntmost  secFecy,  and 
aoooned  by  the  employment  of  intermediate  agents ;  and  what  the  Gov- 
eniment  of  the  [Juited  States  knew  or  suspected  aboat  them  appears  to 
have  been  derived  from  reports  which  they  were  unable  to  anthenticate. 
After  the  departure  of  the  Alabama,  Bullock  does  not  api>ear  to  hare 
succeeded  in  sending  to  sea  a  single  vessel  intended  for  a  Confederate 
croiser.  After  the  arrest  of  the  Alexandra  and  the  defeat  of  the  Boheme 
for  procaring  the  two  rams,  he  seeuis  to  have  transferred  his  operations 
to  France,  where  be  contracted  for  six  ironclads,  and  eacceeded  in  ob- 
taining one.'  It  does  not  appear,  nor  does  the  British  Govprnment  un- 
derstand the  United  Btatea  to  allege,  that  he  had  anything  to  do  with 
the  Georgia  or  Shenandoah. 

91.  It  must  be  observed,  further,  that  schemes  and  operations,  snch 
as  are  attnbuted  to  Bullock,  can  in  England  t>«  repressed  by  the  inter- 
position of  the  Executive,  only  when  and  so  far  as  they  take  the  tbrm 
of  actual  infringements  of  the  law.  The  law  selects  those  acts  which  it 
is  practicable  and  expedient  to  prohibit  and  punish  as  criminal,  and 
these  it  prohibits  and  punishes;  the  Executive  can  act  only  by  enforcing 
the  law,  and  it  has  not  the  power  to  expel  from  its  territory  persons 
whose  pmceedings  it  may  disapprove,  or  whom  it  may  regard  with  sus- 
picion. Nor  does  Her  Mtyesty's  Government  understand  that  snch  a 
power  exists  in  the  TTnited  States.  The  numerous  expeditious  wltioh 
have  been  tltted  out  in  the  United  States  against  friendly  couutries  have 
l>een  organized  systematically  by  persons  residing  in  the  United  States, 
sometimes  resident  there  for  that  special  purpose.  But  the  Governniont 
of  the  United  States  has  admitted  no  liability  on  that  account,'  and  has 
not  interfered,  unless  or  until  it  had  reason  to  believe  that  the  law  was 
being  broken.^  The  payment  of  money  to  the  families  or  relatives  of 
men  serving  in  Confederate  ships  was  not  a  breach  of  the  law.  On  the 
other  baud,  enlisting  men  for  that  service,  or  inducing  them  to  go  abroad 
for  that  purpose,  was  an  ofifense;  and,  whenever  evidence  of  this  could 
be  obtained,  prosecutions  were  instituted  against  the  persons  incrimi- 
nated.* 

In  a  letter.  dat«d  January  27,  I860,  from  Ur.  Morse,  the  Consul  of 
the  United  States  in  London,  communicated  by  Mr.  Adams  to  Earl 
Bussell,  mention  was  made  of  the  "  head  of  the  Confederate  Navy  De- 
partment in  Europe,  Commodore  Barron.*"  This  officer  wasresident  at 
Paris,  from  whence  be  appears  to  have  issued  instructions  to  ofUcers 
commanding  Confederate  ships  of  war.  A  letter  of  instructions  from 
him  to  the  Commander  of  the  Florida,  dated  Paris,  25tii  January,  ISGl, 
was  found  oa  boiurd  of  that  vessel  when  captured  at  Bahia.*     Her  Bri- 

'  AppeDdix  to  Coouler  Cuse  of  (lit)  United  States,  pp.  S50, 857 ;  Britinh  Countur  Case, 

<  Id  a  corTMponflenoe  which  biu  ntoentl;  piused  between  the  Oovernments  of  the 
United  Status  aud  of  Nii^amgua,  and  wbicb  bus  been  published  in  the  Official  Giuette 
of  the  latter  Republic,  tbe  Uiiittsd  States  have  itiHtinctV  declined  to  agree  to  tbe  refer- 
ence toaCommissiou  of  the  claims  of  NiCHritgiinii  iiitizous  arisiti);  out  of  the  acts  uf  llli- 
liDabirlnE  expuditioDs  from  the  United  Stntes,  and  the  bombard ineot  of  QreytoiTi),  de- 
«liainK  all  respoDii bill ty  iu  regard  to  theae  ukiins,  aod  stating  that, as recanlA  tlieacts 
of  W^ker,  the  filibiiattiriu);  chief,  they  felt  conscious  that  they  bod  fulliUed  all  that 
Gonld  be  reqnirad  of  theoi,  either  by  the  laws  of  tbe  United  States  or  by  interaatioDal 
Uw. 

'Brititih  Coanter  Case,  pp.  25-47  ;  pp-  82-85,  (note.) 

*  Bee  tbe  trial  of  Messra.  Jones  and  Higbatt,  for  enlistint;  men  for  the  Georgia ;  of  Ur. 
Ramble,  for  enlisting  mun  forthoRappauaorinck ;  of  Captain  Corbett,  for  enlisting  men 
for  the  Shenaudoub  ;  of  James  Cnoniugbiini,  Edward  and  James  Campbell,  and  Jobu 
Seymonr.    Appendix  to  Case  of  tbe  Uniteil  States,  vol.  iv,  pp.  550-618. 

'Appendix  to  Case  of  tbe  United  States,  vol.  ii,  p.  175. 

•  Appendix  to  British  Case,  vol.  i,  p.  150. 
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taonie  Majesty's  OoverDtuent  is  not  aware  tbat  any  proceedings  were 
taken  against  Commodore  Barron  by  tbe  Government  of  France. 

A2.  It  would  be  extravagant  to  contend  tbat  tbe  want  of  power  to  pre- 
vent a  belligerent  from  baving  agencies  in  a  nentral  country  for  the 
purpose  of  making  mercantile  contracts  for  such  articles  as  it  needs,  or 
for  tbe  payment  and  receipt  of  money  on  its  account,  (altliough  some  of 
aucb  contracts  and  payments  may  have  been  connected  with  ships  ia- 
tended  for,  or  actually  in,  its  service,)  is  equivalent  to  a  permission 
to  tbat  belligerent  to  employ  the  neutral  territory  as  "  a  base  of  naval 
oiwrutions." 

1)3.  Upon  this  snbject  it  seema  necessary  to  observe  tbat,  altbough,  in 
the  diplomatic  (lorrespondence,  during  the  war,  of  the  American  Gov- 
ernment with  Mr.  Adams,  its  minister  in  Great  Britain,  and  of  Mr. 
Adams  with  the  British  Government,  allegations  were  frequently  made 
tbat  Great  Britain  and  her  colonies  were  used  as  a  '^  base  of  operatioDs" 
against  the  United  States,  that  "  war  was  virtually  carried  on,"  aod 
that  hostile  "expeditions"  were  prepared  from  and  iu  British  ports — 
tbe  same  correspondence,  when  examined  with  care,  and  with  a  doe 
regard  to  the  order  of  events,  proves  that  these  an<l  similar  pbraaea 
were  really  employed  to  describe  what  the  Government  of  the  United 
States  regarded  as  the  combined  and  aggregate  effect  of  a  great 
viiriety  of  matters — the  existence  of  Confederate  agencies  and  agents  in 
Great  Britain,  the  supplies  of  arms,  munitions  ot  war,  and  ships,  by 
blockade-running  and  otherwise,  to  tbe  Confederate  States,  and  the 
negotiation  of  the  Confederate  cotton  loan — with  each  and  all  of  which 
tbe  British  GovemnLent  was  continnully  urged  to  intertere,  althongh 
(except  as  to  such  of  them  as  could  be  brought  within  the  terms  of  the 
Foreign -Enlistment  Act)  they  were  neither  enabled  by  their  own  mnnici- 
pal  law,  nor  bound  by  international  law,  to  do  so. 

M.  Of  this  statement,  tbe  following  proofs  will  snfSce.  On  the  12th 
May,  1862,  Mr.  Adams  wrote  thus  to  Earl  Bussell:  "  It  is  very  certain 
that  many  British  subjects  are  now  engaged  iu  undertakings  of  a  hoMliU 
characUr  to  a/oreign  State,  which,  though  not  technically  within  the  atrict 
letter  of  t^e  enlistment  act,  are  a»  much  contrary  to  its  spirit  as  if  th^  levied 
lear  directly.  Their  measures  embrace  all  the  operations  preliminary  to 
openly  currying  on  war — the  supply  of  men,  and  ships,  and  arms,  and 
money,  to  one  party^  in  order  that  they  may  be  the  better  enabled  to 
overcome  the  other;"  •  •  •  and  be,  immediately  alterward,  speaks 
of  "  thia  virtual  letying  of  war  from  the  ports  of  a  friendly  power," ' 

On  tbe  9th  March,  1863,  (miiny  months  after  the  Alabama  had  com- 
menced ber  cruise,)  Mr.  Seward  wrote  to  Mr.  Adams  on  the  subject  of 
a  recent  ea]>ture  by  the  Florida,  and  of  the  question,  then  under  con- 
sideration by  tbe  President,  whether  letters  of  marque  should  be  granted 
to  protect  the  commercial  marine  of  the  United  States  against  the  cou- 
fetlerate  crnisers.  "  The  ni-gumeut,"  he  said,  "  as  it  is  put  in  American 
commercial  circles,  is,  that  war  is  carried  on  against  the  United  States 
by  forces  levied  and  dispatched  from  the  British  Islands,  while  the  United 
States  are  at  peace  with  Great  Britain.  Thovgh  ire  may  regard  this 
statement  of  the  case  as  extravagant,  if  not  altogether  erroneous,  it  cannot 
be  concealed  that  it  has  sufilcient  appearance  of  truth  on  this  side  of  the 
ocean  to  render  it  necessary  to  protect  our  commerce  by  employing 
every  possible  means  of  defense."^  This  dispatch  was  read  by  Mr. 
Adams  to  Earl  Bussell  on  the  26th  March,  1863.' 
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In  replying  to  these  and  similar  letters,  tl>«  distinction  betveeo  what 
had  actoally  been  done,  and  a  rirtual  carrying  on  of  war  from  Great 
Britain,  or  the  use  of  British  territory  as  a  buse  of  warlike  operations, 
vas  well  pointed  out  by  Earl  linssell,  in  letters  dat«d  the  12tb  June, 
18S2,  27th  March,  186J,  and  2d  April,  1863;'  at  the  name  time  that  he 
declared  the  determination  of  the  British  Government  to  uRe  all  the 
means  in  its  power  to  prevent  any  breaches  of  the'  Foreigti-Enlistinent 
Act,  The  good  faith  witb  which  those  declarations  were  acted  on  was 
OQ  many  subsequent  occasions  acknowledged. 

Mr.^dams,  on  the  6th  of  April,  1863,  with  reference  to  certain  Amer- 
ican authorities  which  had  been  appealed  to  by  Earl  Russell  and  the 
souudness  of  which  he  (Mr.  Adams)  admitted,  thus  pnc  his  argument: 
'^The  sale  ivnd  transfer,  by  a  neutral,  of  arms,  of  mnnitions  of  war,  and 
ecen  of  vesseU  of  tear,  to  a  belligerent  cotintry,  not  subject  to  blockade  at 
the  time,  ofi  a  purely  commercial  traneaction,  is  decided  by  thene  authorities 
Mt  to  be  un^ir/ul.  They  go  not  a  step  further;  and  precisely  to  that 
ertent  1  have  myself  taken  no  exception  to  the  doctrine.  But  the  case  is 
changed  when  a  belligerent  is  shown  tn  be  taking  measures  to  establish 
a  system  of  operations  in  a  neutral  conntry,  with  the  intent  to  carry  ou 
a  war  from  its  ports  much  in  the  same  way  that  it  would  do,  if  it  could, 
from  its  own  teiTitory ;  when  it  appoints  agents  residing  in  that  country 
for  the  purpose  of  borrowing  money  to  be  applied  to  the  fitting  out  of 
hostile  armaments  in  those  very  ports,  and  when  it  appoints  and  sends 
OQt  agents  to  superintend  in  those  ports  the  constructing,  eqnip]>ing, 
and  arming  ships  of  war,  as  well  as  the  enlisting  of  the  subjects  of  the 
ueutral  cooutry,  to  issue  forth  for  the  purpose  of  carrying  on  hostUitiea 
on  the  ocean."* 

The  doctrine  suggested  in  this  letter,  that  the  existence  of  a  blockade 
^ves  to  h  trade  in  articles  coutniband  of  war  with  the  blockaded  bel- 
ligerent a  character  different,  in  the  view  of  international  law,  (so  far 
a«  the  duties  of  a  neutral  Government  are  concerned,)  ftxim  tiiat  which 
it  would  otherwise  possess,  is  (as  Her  Majesty's  Government  coQceives) 
entirely  unwarranted,  either  by  reason  or  by  anthority. 

On  the  14th  November,  1S63,  Mr.  Seward,  communicating  to  Mr. 
Adams  information  which  he  had  received  from  the  Canadian  authori- 
ties, as  to  certain  designs  of  emigranr  insnrgents  in  Canada  against  the 
territory  of  the  United  States,  and  expressing  the  satisfaction  of  the 
President  at  the  friendly  proceedings  of  those  authorities,  followed  up 
a  nu^cestion  as  tn  some  possible  amendments  of  the  laws  of  the  two 
nations,  by  the  inquiry:  "Could  we  possibly  avoid  conflicts  between 
the  two  conntriea,  if  British  shores  or  provinces  shoHld,  through  any  mis- 
undemtanding,  be  suffered  tn  become  bases  for  military  and  naval  operations 
against  the  United  States  T^  ^  He  then,  apparently,  still  consitlered  the 
suggestion  that  they  had  already  become  so,  (In  the  language  of  his 
former  letter  of  the  9th  March,  ISftS,)  as  "extravagant,  if  not  alto- 
gether erroneous."  Yet,  on  the  Otb  of  January,  1864,  he  wrote  to  Mr. 
Adama  as  if  certain  papers,  showing  "that  the  belligerents  have  a 
regularly  constituted  treasury  and  counting-house,  with  agents  in  Lon- 
don for  paying  the  wages  of  the  British  suhje<!ts  who  are  enlisted  there 
iit  this  nefarioas  service,"  were  sufficient  to  "  prove,  beyond  a  possible 
doubt,  that  a  systematic  naval  war  has  been  carried  on  for  more  than  a 
year,  by  subjects  of  Her  Majesty,  from  the  British  Islands  as  a  base;" 
and  that,  by  means  of  this  evidence,  the  difSculty  previously  felt  by 
Uer  Majesty's  Government  in  acting  upon  remonstrances,  which  were 
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''held  iiiconclasive  and  unsatisfactory,  becaose  it  waa  said  tliat  they 
were  not  attended  with  sach  clear,  direct,  and  conclusive  proofs  of  the 
oftttnses  complained  of  as  would  enable  the  Ciovernment  to  arrest  the 
ottenders,  and  apply  judicial  correction  to  tlie  practices  indicated,"  had 
been  "  fully  and  completely  removed." ' 

TUis  wuH  followed  up,  ou  the  lltU  of  March,  1864,  by  another  letter 
from  Mr.  Seward,  in  whicli  he  said:  "  It  waa  neen,  as  we  thought,  early  in 
the  month  of  December  lust,  that  British  porU,  at  home  and  abroad,  irere 
becoming  a  base  for  operations,  hostile  and  dangerous  to  the  United 
States  ;"=  and,  on  the  2d  of  July,  ISfii,  by  a  further  letter,  sajinp  (with 
nianifest  rei'ereuce  to  the  tnule  of  blockade-runners,  cairied  oti  l^ooi  the 
Bahamas  and  elsewere,)  "  Tou  can  hardly  omit  to  inform  Earl  RuBBell 
that  the  whole  of  the  British  West  India  Islauds  are  practically  used 
by  our  insurgent  enemies  an  a  base  for  hostile  operations  against  the 
United  States;  and  the  profits  derived  by  British  subjects  from  these 
enterprises  are  avowed  in  every  part  of  the  British  empire  with  as  lauch 
tYeedom,  and  as  much  satisfaction,  as  if  the  operations  were  in  fKtn- 
fonuity  with  international  law,  and  with  treaties."^ 

It  is  satisfactory  to  Her  Majesty ^s  Governmeut  to  be  able  to  add  to 
these  extracts  another,  from  a  letter  written  by  Mr.  SewanI  on  the  28th 
(>t  the  same  month  of  July,  1861 :  '*  During  the  latter  part  of  the  year 
\8(i'4,  the  (Government  of  Great  Britain  manifested  a  decided  determina- 
tion, not  only  to  avoid  intervention,  but  also  to  prevent  unlawful  naval 
intervention  by  British  subjects.  This  manifestation  produced  a  very 
happy  eB'ect  in  the  United  States."* 

9o.  What  was,  from  time  to  time,  actually  and  successfully  done  by 
Great  Britain  to  prevent  any  uiilawlul  equipments,  or  augmentation  of 
the  naval  force  of  the  Confederate  Government  within  her  territory,  has 
been  sufficiently  stated  in  the  British  Case.^  The  Arbitrators  (Aso  knotr 
in  what  instances,  and  under  what  circumstances,  the  vigilance  of  Her 
Majesty's  Government  is  said  to  have  been  insufficieut,  or  to  have  been 
eluded..  But  a  still  more  adequate  conception  of  the  difference, 
between  the  plans  which,  according  to  the  information  from  time  to  time 
obtained  by  the  agents  of  the  United  States,  were  formed  or  supposed 
to  have  been  formed,  tor  obtaining  ships  useful  for  war  purposes  of 
the  Confederate  States  from  British  territory,  and  the  actual  results  of 
Chose  plans,  (aud,  therefore,  a  more  adequate  conception  of  the  general 
efficacy  of  the  attitude  assumed  and  the  means  used  by  the  British 
Government  tor  the  maintenance  of  Her  Majesty's  neutrality.)  may  be 
arrived  at  from  some  other  parts  of  the  same  correspondence,  contained 
in  the  llrst  volume  of  the  Appendix  to  the  Case  of  the  United  States. 

96.  In  August,  1861,  Mr.  Seward  heard,  throiigh  what  he  considered 
"  a  very  direct  channel,"  that  Captain  Bullock  had  "  contracted  for  tat 
iron  steamers — gunboats — all  to  be  armed,  at  $750,000  for  all,  and  all 
to  come  out  as  war-vessels."^  In  February ,-1862,  he  received  informa- 
tion from  Mr.  Morse,  the  United  States  Consul  in  London,  that  the  Con- 
federate Agents  in  London  and  Liverpool  were  "  engaged  in  preparing 
a  whole  Jteet  of  piratical  pri\'ateers,"  to  depredate  on  American  com- 
merce in  European  waters.^  Mr,  Adams  had  heard  in  April,  1862,  that 
"as  many  as  fifteen  vessels"  were  preparing  to  sail  from  British  waters 
"  to  assist  the  insurgents."*  On  the  28tb  of  April,  1862,  Mr.  Seward 
wrote:  "Captain  Bullock,  of  Georgia,  is  understood  to  have  written 

'  Appendii  to  Cttw  of  tbn  Uailed  SUtt;*,  vol.  1,  p  609. 
=  Ibid.,  p.  3.W.  'Ibid.,  p.  613. 

<  Ibid,  p.  50S.  "  British  Cam,  pp.  3I-ra. 

"Appcudix  to  Case  of  tbe  Uuited  States,  vol.  i,  pp.  rilT,ul>J. 
'Ibid.,pp.  344,34S.  •Ibid.,  p.  240.  , 
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that  he  baa  Jive  steamers  bailt,  or  Ijought,  armed,  and  supplied  with 
materia]  of  war  in  England,  which  are  now  aboDt  being,  or  are  on  their 
way  to  aid  the  insurgents."'  In  May,  1S62,  Mr,  DniUe.v,  the  United 
States  Oonsnl  at  Liveri>ool,  gave  information  to  Mr.  Adams  and  Mr. 
Monse  of  "  the  purchase  of  thirty  steamers,  for  the  purpose  of  making  a 
combined  attack  on  our  coasta.^  On  the  8th  September,  1862,  Mr.  Seward 
wrote :  "  We  hear,  officially  and  unofficially,  of  great  naval  pre[)aration3 
which  are  on  foot  in  British  and  other  foreign  ports,  under  cover  of 
neutrality,  to  give  the  insurgents  a  naval  forcer.  Among  the  reports  is 
ODe  that  a  naval  armament  is  fitting  ont  in  England  to  lay  New  York 
ander  contribution."^  In  certain  intercepted  letters  of  Confederate 
Agents,  of  August  and  October,  18(i2,  it  was  stated  that  a  person  {an 
American)  named  Sanders  had  contracted  with  the  Naval  Department 
of  tbe  Confederate  States  for  six  iron-clad  steamers  from  England;* 
with  respect  to  which  he  said,  "  great  skill  and  diplomacy  must  be  ex- 
ercisetl  to  avoid  the  interference  of  European  Governments."*  On  the 
30th  IJecember,  1862,  Mr,  Dudley'informedMr.  Seward  of  the  prepara- 
tion of  a  most  formidable  ram  at  Glasgow,  and  two  ironclad  rams  in 
London,  and  three  other  suspected  vessels,  (besides  the lAlexaudra,  and 
the  rams  at  Birkenhead.)'  In  April,  18(i3,  information  came  of  pri- 
vateers fitting  out  in  Vancouver's  Islaud : '  and  at  a  later  date,  Feb- 
ruary, 18t(5,  of  an  expedition  against  New  York,  to  consist  of  "fire  iron- 
elada,  on  their  way  from  French  and  English  jwrta,"  with  the  aid  of 
"live  blockade-running  steamers,  to  be  converted  into  privateers,  armed 
with  two  gnus  each."" 

97.  This  series  of  reported  designs,  which  were  never  accomplished,  at 
once  proves  how  impossible  it  was  for  the  British  anthorities  to  act  in- 
discriminately, ivud  without  evidence,  upou  every  alarming  report  and 
rumor  which  migbt  be  conveyed  to  them  by  the  Agents  of  the  United 
States  in  this  country,  and  shows  what  might  actually  have  been  done, 
if  those  authorities  had  really  been  careless  or  negligent  ns  to  the  en- 
forcement of  the  law,  or  had  really  permitted  Her  Majesty's  territory 
Xxt  be  used  as  a  base  of  hostile  operations  against  the  United  States,  If 
snch  designs  were  formed,  Mr.  Adams  merely  spoke  the  truth,  when, 
writing  of  the  Confederacy  on  21st  of  July,  1864,  he  said  "  its  audacious 
attempts  to  organize  a  navy  iu  this  kingdom  (Great  Britain)  Aatie  utterly 

failed."* 

98.  An  answer  has  been  given  to  the  complaints  which  the  United 
States  make  against  Great  Britain  in  respect  of  the  alleged  ^.^^ ^.^^  ^^_^ 
equipment  in  British  [torts  of  vessels  intended  for  the  Con-  r»|pJ£i^.ui-f^, 
federate  service,  and  of  the  original  departure  from  British  ™^-!i^r.'Jl' 
territory  of  vessels  alleged  to  have  been  specially  adapte<l 

with  in  it  to  warlike  use.  But  it  is  further  urged,  on  the  part  of  the 
United  States,  that  the  four  vessels  now  in  question,  (tbe  Florida,  Ala- 
bama, Georgia,  and  Shenandoah,)  after  having  l)een  procured  from 
British  [wrts  by  agents  of  the  Confederate  Government,  and  converted 
into  ships  of  war,  entered,  whilst  cruising  in  that  character,  several 
ports  within  the  Colonial  possessions  of  Great  Britain;  and  it  is  con- 
tended that,  when  that  occurred,  the  British  antborities  were  under  an 
obligation  to  seize  and  detain  them;  and  that  for  tbe  non- performance 
of  this  obligation  Great  Britain  is  liable  to  the  United  States. 

'Appenitls  to  Case  of  the  Uniteil  StAtes,  vnl.  i,  n.  ■i4:t. 
■Ibid.,  p.  649.  o Ibid.,  p.  651. 

nbid.,  p.  .Ma.  'Ibid.,  p.  596. 

*Ibid.,p.573.  "Ibid.,  p.  6.T5, 

'Ibirt.,  p.  371.  "Ibid.,  p.  507. 
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99.  Tbe  demands  of  tbe  United  States  npon  Qreat  Britain  daring  ttie 
var  nere,  as  to  many  things,  greatly  iu  excess  of  whatcouid  be  justified 
by  iuteruational  law ;  bat  an  obligation  like  this  was  uerer  snggested, 
except  upon  tbe  view  that  all  Ooufeiierate  sbips  of  war  and  privateers, 
wbicb  might  be  found  upon  the  ocean,  ought  to  be  treated  as  piratea, 
and  denied  any  belligerent  oharaeter  or  belligerent  righte. 

lOU.  It  rests  with  the  United  Btates,  which  assert  this  obligatioa,  to 
prove  that  it  existed.  They  have  attempted  to  support  it  by  putting  a 
forced  interpretation  on  oneof  the  clauses  in  tbe  first  of  tbe  three  Rules — 
an  interpretation  plainly  at  variance  with  its  natural  and  obvious  mean- 
ing. If  tbe  sense  thus  ascrilied  to  tbe  Knie  bad  been  its  true  sense,  it 
could  have  applied  only  to  vessels  which  could  be  proved  to  have  b«en 
specially  adapted  within  British  territory  to  warlike  use,  a  description 
which  might  include  tbe  Alabama,  but  could  not  possibly  include  tbe 
Georgia  or  Shenandoah.  To  these,  therefore,  tbe  rule,  even  if  con- 
strued in  this  strained  and  unnatural  manner,  could  not  apply.  But 
the  reasons  given  in  the  British  Counter  Case  (Part  II,  p.  IT)  for  alto- 
gether rejecting  this  constrnction,  which  was  not  at  the  time  within  tbe 
contemplation  «f  tbe  high  contracting  parties,  and  is  wholly  repudiated 
by  Great  Britain,  are,  in  the  view  of  the  British  Government,  couuluaive. 

101.  That  the  argument  of  tbe  United  States  on  this  point  ia  not  only 
unsupported  by  tbe  principles  which  have  liitherto  governed  the  ad- 
mission of  public  ships  of  war  into  neutral  ports,  but  in  direct  conflict 
with  those  principles,  has  likewise  been  shown  in  the  Counter  Case  of 
Great  Britain,  (l*art  II,  pp.  18-20.)  The  general  principle  was  there 
stated  as  follows : 

A  TMwel  cnniinisHiniied  aa  n  public  s^ip  of  n 
of  the  naval  force  of  the  Ooverumeot  by  nhirh  tihe 
'^~   ""  '   '''--'        ■■         laiKDB     "  ■■ 

bfeii  reqiiireil  to  do  so  by  coaipetoQC  anttmriliy)  would  be 'directed  Df^iiiHt  her  GoverD° 
ment,  and  vronld  nt  the  same  liaie,  if  done  nithont  previoiiHwaniiug,  be  an  iafraction 
of  a  recoguized  iiiiileralaniling,  on  tbe  faith  of  which  she  entered,  and  on  (be  obserr- 
^nce  of  which  she  bnd  »  riKbt  to  lely.  If,  while  in  oeutrnl  waters,  sbe  commita  *d; 
violutioii  of  neutrality  or  other  oflunae  ngaiuat  the  neutral,  force  niuy  undonlit«<lly  fa« 
eiiiployed,  in  any  way  n'hich  may  be  nccewiLry,  in  order  to  prevent  or  arn-st  the  nn- 
lawfiil  act,  and  to  compel  her  ilepartnre.  But  rcdresB  onght  not  to  be  sougbt  against 
thealiip  herself;  it ehouhl  besought,  if  DeKdfiil.  ngainst  her Oovern ment.  A  fortiori, 
this  ia  true  if  the  offense  were  conimiltcil  Iwfoni  she  arrived  at  tbe  neutral  port. 
Tlius,  of  the  violutioQH  of  neutrnlit;  committed  during  the  war  the  grueseat  and  nuMt 
fluicrant  by  far  was  tliat  jierpetratud  hy  tbe  Wnchusett  iu  the  harbor  of  Babia.  The 
Brazilian  anthorities  woulil  have  been  amply  juntitied  in  firtni;  on  that  vessel  white 
engafted  iu  the  act,  and  aiuking  her  if  necessary.  If  she  had  afterward  presented  her- 
self iu  a  Braziliau  port,  they  would  doubtless  have  refused  iier  admission ;  bnt  they 
would  have  rightly  abntnined,  even  ou  such  provocation,  from  seizing  and  detaining 
her,  A  miillo  fortiori,  the  same  proposition  holds  good  if  the  net  complained  of  were 
done  befure  the  offending  ship  came  into  the  possession  of  the  commissioning  Ooveru- 
ment,  or  before  sbe  was  iiicori>OTated  into  its  uaval  service. 

The  British  Government  believes  this  statement  to  be  agreeable  to 
authority,  and  to  general  usage.  It  is  supported  by  the  American 
judgments,  in  the  cases  of  the  Santissima  Trinidad'  and  tbe  Exchange.* 

102.  Were  then  these  vessels,  supposing  it  proved  that  they  or  any 
of  them  had,  before  being  commissioned,  become  liable  to  seizure  tor 
an  ofi'ense  against  law,  (the  piTiof  of  which  rests  with  the  Uuited 
Stales,)  not  correctly  regarded  by  tbe  British  Colonial  authorities  as 
pnbhc  commissioned  shipsl  It  would  be  enough  to  answer  that,  if  this 
were  so,  the  same  error  was  committed  by  the  authorities  of  France, 

'  Appendix  to  British  Case,  vol.  iii,  p.  86.       '  See  British  Coaoter  Case,  p.  80,  Dote. 
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Brazil,  the  Netberlands,  and  other  neutral  Powers,  and  similar  accDSS- 
tionit  inigtit  with  equal  justice  be  directed  against  them  also.'  But  no 
error  was  committed  either  by  those  Powers  or  by  Great  Britain.  The 
resseis  in  question  entered  the  ports  of  neutral  nations  with  those 
evideuces  qf  being  pnblic  commissioned  ships,  which  by  universal  usage 
Toold  have  been  accepted  as  sufficient  if  they  had  borne  the  flag  of  a 
recoftuized  sovereign  State ;  and  these  evidences  vwere  accepted  in 
other  neutral  ports  as  well  as  those  of  Great  Britaia.  There  is  no 
reason  to  doubt  that  they  were  in  fact  validly  commissioned,  according 
to  eHlablished  usage  under  the  authority  of  commissions  and  orders 
isHiied  by  the  Government  of  the  Oonfederate  States.  The  circumstance 
that  the  particular  act'  by  which  the  vessel  was  invested  with  a  public 
character  was  in  each  case  done,  not  within  the  territory  held  and  con- 
trolled by  that  Government,  but  at  sea,  was  not,  according  to  usage, 
Diaterial,  since  it  is  perfectly  competent  for  any  Government  to  conimis- 
BioD.  out  of  itn  dominions,  vessels  which  may  never  have  been  within 
the  circuit  of  them,  and  this  has  been  of  no  infrequent  occurrence. 

Indeed,  in  the  very  year  18C4,  in  which  the  Shenandoah  was  commis- 
aioned,  a  merchant  vessel  called  the  Takiang  was  chartered  and  com- 
missioned for  the  United  States  naval  service  at  Shanghai,  and  an  officer, 
a  party  of  men,  and  a  gun  haviug  been  placed  on  board  of  her,  she  was 
dispatched  to  join  the  allied  fleet  in  Japan,  where  she  took  part  in  the 
action  fought  at  Simonasuki  on  the  4th  of  September.' 

lOS.  The  only  question,  therefore,  which  remains  is,  whether  the  cir- 
cumstance that  the  Confederate  States,  though  recognized  as  belligerent, 
had  not  been  recognized  as  sovereign,  mude  it  the  duty  of  the  author- 
ities of  neutral  itortn,  in  this  one  particular  respect,  not  to  treat  vessels 
commissioned  by  the  Confederate  Government  as  they  would  have  been 
bound  to  treat  commissioned  ships  of  a  recognized  Power.  The  answer 
to  this  question  cannot  be  doubtful,  if  we  consider,  in  the  first  place, 
the  principle  of  a  recognition  of  belligerency ;  and,  secondly,  the  reason 
of  the  general  immunity  from  local  Jurisdiction  everywhere  conceded  to 
pahlic  vesaels  of  war, 

UH.  A  neutral  power  which  recognizes  as  belligerent  a  community 
trhicb  it  has  not  recognized  as  sovereign,  thereby  allows,  as  against 
itself,  to  that  community  all  the  jura  belli ;  the  first  of  which  is  the  right 
to  employ  military  and  naval  forces,  and  to  make  provision,  in  the 
cnstoniary  modes,  for  their  command  and  discipline.  The  right  to  ap- 
point and  commission  officers,  and  to  commission  ships  of  war,  is  essen- 
tial to  the  exercise  of  the  jv»  belli  at  sea ;  regular  warfare — in  other 
words,  war  regulated,  controlled,  and  moderated  by  established  rules 
and  usages — would,  indeed,  beimpossible  without  it;  such  commissions, 
therefore,  are  of  necessity  recogidzed  by  the  neutral  Power ;  and  vessels 
armed  with  them  are  allowed  to  exercise,  as  against  the  ships  and  sub- 
Jcrt.s  of  the  neutral,  those  jura  belli',  which  are  by  usage  exercisable  by 
regularly  commissioned  ships.  To  merely  honorary  privileges,  such  as 
Halutes  and  the  like,  officers  of  a  Government  not  recognized  as  sover- 
eign have  no  claim,  though  no  law  or  custom  forbids  that  the  courtesies 
which  officers  of  different  nations  are  accustomed  to  exchange  should 
U-  shown  to  them  personally.    The  British  Government,  during  the  war, 

'  Hritwh  CaA«,  pp.  12,  IT,  Appeodix  to  British  Ca«e,  vol.  vi,  pp.  \~\A'i.  British  Coud- 
tw  L'iwp,  pp.  na-123. 

-  Ah  to  IbiH,  8M  HritUh  Ciue,  p.  34. 

'■('(irrrMpoiiiIeQce  reiipectiDK  of  airs  of  Japan,  (Japan  No.  1, 1B8&,)  presented  toPorlia- 
mrut  lc«5,  pp.  100-109. 


ny  Google 


298  BRITISH    ARGUMENT. 

gave  orders  tj>at  the  Confederate  flag  sboiild  not  be  sainted.'  Bnt  the 
priociple  of  an  impartial  nentrality  requires  that  any  powers,  liberties, 
or  immuuities,  the  refusal  of  whicli  to  one  belligerent  would  place  him 
at  a  disiwlvautage  in  matters  relating  to  the  w^r,  should  be  admitted  to 
belong,  for  the  purposes  of  the  war,  to  botb  alike. 

105.  What,  tbeu,  is  the  reason  of  the  immunity  from  local  jarisdiction, 
which  is  secured  b^~  custom  to  public  ships  of  war,  and  to  what  class  of 
privileges  does  it  belougf  Is  it  to  be  reckoned  among  honorarj'  privi- 
teges,  and  regarded  as  affecting  only  or  chiefly  the  dignity  of  the  Sover- 
eign or  State  under  whose  flag  the  vessel  sails  I  Clearly,  this  is  not 
ao.  The  reason  (which  has  been  frequently  explained)  i»,  thut  this  ex- 
ceptional immunity  is  necessary,  in  order  to-  prevent  the  operations  id 
which,  and  the  objects  for  which,  a  militaiy  or  naval  force  is  employed, 
from  being  subject  to  be  defeated  or  interfered  with  by  the  action  of  a 
foreign  Power.  It  is  essential  that  the  supreme  and  undivided  command 
of  those  forces  aud  every  part  of  them  should  be  exercised  by  the  Sead 
or  Oovei-nment  of  the  State,  independently  of  all  external  control ;  and 
this  is  a  right  which  no  State  would  ever  consent  to  forego.'  It  is  man- 
ifest that  this  reason  is  as  strong  in  the  ca»e  of  a  community,  ander  a 
Ae  facto  Government,  carrying  on  war,  but  not  recognised  as  sovereign, 
as  in  that  of  a  recognized  sovereign  State ;  and  that  to  refuse  this  Gree- 
dom  to  one  of  two  belligerents  aud  grant  it  to  the  other,  would  place 
the  former  at  disadvantage  in  matters  relating  to  the  war,  and  would  not 
be  incompatible  with  impnrtial  neutrality.  It  would  be  in  effi-ct  to  grant 
to  the  one  and  refuse  to  the  other  access  to  the  ordinary  hospitalities 
of  the  neutral  port ;  since  it  is  improbable  that  any  beUigerent  <>ovem- 
ment  would  suiter  its  armed  ships  to  subject  themselves,  by  entering 
the  territorial  waters  of  a  foreign  sovereign,  to  any  other  jurisdiction 
than  its  own.  Such  has  been  the  practice  of  all  civilizeil  nations  during 
revolutionary  wars,  before  an  insurgent  population  has  established  its 
title  to  be  recognizei  as  an  independent  State ;  such  were  the  principles 
aud  the  practice  of  the  United  States  during  the  wars  between  Spain 
and  Portugal  and  their  revolted  Colonies,  before  those  Colonies  had 
achie\'ed  their  independence. 

106.  A  passage  in  Mr.  Justice  Story's  jndgment  in  the  case  of  the 
Santissima  Trinidad  sums  up  in  so  clear  a  manner  the  consequences 
resulting  from  the  existence  of  belligerency  and  neutrality,  in  a  case 
of  civil  war,  that  it  may,  with  much  advantage,  be  here  subjoined.  The 
question  related  to  the  ship  Independencia,  which  bad  passed  into  the 
war  service  of  the  Kevolutionary  Government  of  Buenos  Ayres,  under 
the  circumstances  stated  in  an  earlier  part  of  the  present  Arguuient.' 

"Ill  (;'">e''ai,"  aaid  that  eminent  juilpi,  "the  coiuiniraion  of  n  public Hhip,  ii);aed  by 
the  pniperautharitioB  of  the  natiun  to  trhich  she  belongs,  is  a  complete  proof  of  bor 
Qfttiuual  character.  A  hill  of  sole  Ih  nut  necewar;  to  be  produoeil,  iiur  will  the  Coiirti 
of  a  foreiK"  conutcy  iuqnire  into  the  nieatiit  by  which  the  title  to  the  uroperty  b»» 
been  ncijnired.  It  trnulcl  be  to  exert  tlie  i-ight  of  examining  into  the  raliilit;  uf  the 
actd  of  the  fo re igti  sovereign,  anil  to  nit  in  jndicinent  upon  them,  iu  caeeB  where  be  hM 
not  ooiiiHideil  the  JnriBdicliun,  and  where  \\.  would  be  iucnnsisteut  with  \X»  own 
Huproinauy.  The  uuinmiftsion,  therefore,  of  a  public  ship,  when  duly  autheuticateit— 
■m  far,  at  lca»t,  u  foreign  Conrtu  are  cod cerned~i in  ports  abRolute  verity,  and  the  title 
is  not  examinable.  The  property  must  be  taken  lo  be  cliily  acqnired,  and  cannot  be 
controverted.  This  has  been  the  settled  practice  between  nations;  and  it  is  a  mis 
foundetl  iu  public  oonveuieuce  and  policy,  aud  cannot  ba  broken  in  opou  without  en- 
dangering tne  peace  and  repose  as  well  of  neutral  as  of  belligerent  sovereigne.  Tbe 
coDimission  in  the  present  cose  is  not  ezpreBSud  in  the  most  uue<tuivooal  temis ;  but  ils 
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fair  pniport  and  inteqtrotation  maat  ba  de«med  to  apply  to  k  pablio  ihip  of  the  G»v- 
erunioQt,  K  we  add  to  this  tbe  corroburative  (estiiiumy  iif  our  owri  buiI  the  Britinb 
Consul  at  Biieiioa  Ayres,  an  well  m  that  of  private  citizuas,  to  the  Dotoriet;  of  her 
rlaiin  to  a  public  churiicter,  aud  her  adtaiBsioii  into  onr  porM  as  a  pnblic  ship,  irith  the 
immunities  ami  privilegeii  lielougiiig  tu  aticli  Hhip,  with  the  fxpress  npprobotiflti  of  our 
own  Governnieut,  it  does  not  seem  too  much  to  assert,  wlialevur  might  be  the  private 
HUBpicion  of  a  hirkiug  Ainericau  iiili:rest,  that  she  must  be  Judicially  held  to  b«  a  pub- 
lic Hhip  of  the  country  wlioeo  couimiHsiun  shu  licnrs. 

*'  There  is  another  objectiou  urged  ngaiiiRt  the  admisRion  of  this  veHM>I  to  Iha  privi- 
|p)C«9  and  immunities  of  a  public  ship  which  may  well  be  disposed  of  iu  counection 
with  the  question  nlremdy  coutiidei'ed.  It  is  that  Buenos  Ayres  has  not  l>eoii  acktiowl- 
iilgeil  oa  a  Bovereign,  Independent  Goveruuieiit  by  the  Executive  or  Let;iH]atiire  of  tbe 
(.'nlt«d  Stales,  and  thercfuro  is  not  entitled  to  have  her  ships  of  war  recoj^uizod  by 
our  conrts  as  national  ships.  Wc  have  in  ibruier  coses  bad  occaeiou  to  expruse  our 
upiniou  on  this  point.  Tho  (%vertiiueat  of  the  United  States  bos  recognized  the 
existence  of  a  civil  war  botweeti  Spain  atid  her  colonies,  and  bos  avowiid  a  ileter- 
mination  to  remain  neutral  between  the  partios,  and  to  allow  to  each  the  same  rights 
of  asylum  and  hoapitality  and  intercourse.  Each  parly  is  tbercforo  denmod  by  us  a 
lielligereiit  nation,  having,  so  far  us  cuncerna  ns,  the  sovereigu  rights  of  war,  and  oiiti~ 
lied  to  be  respucted  in  the  Bxercise  of  those  rit^hts,  W»  caunot  iuCerfere  to  the  preju- 
dice of  either  belligerent,  without  makinf>  oursHlvea  a  party  to  the  uoiitest  and  deport' 
ing  from  the  posture  of  neutrality.  All  captures  made  by  each  mast  be  considered  as 
having  the  same  validity ;  and  all  the  immunities  which  niny  lio  claimed  t)y  public 
ships  in  our  ports  under  the  law  of  nations  must  be  couaidered  as  ci|Ually  tlm  tig  ht  of 

107.  Some  incoDTenieiice  may  arise  (as  appears  to  l>e  suggested  in 
the  Counter  Case  of  the  Uuited  Statesj  frotii  the  circiitasttince  tliat', 
should  anj  cause  of  complaint  arise,  no  offieial  representations  can  *be 
made  by  the  neutral  to  a  Goverument  with  which  it  has  no  official  inter- 
course. But  this  inconvenience  is  liable  to  occnr  in  every  case  iu 
wbich  a  belligerent  cruiser  commissioned  by  such  a  Government  may 
have  done  any  aniawt'ul  or  improper  act  on  the  hi^h  seas,  such  as  an 
irregular  exercise  of  the  rif;lit  of  search  or  an  illegal  capture.  This  has 
not,  however,  prevented  neutrals  from  conceding  to  such  cruisers  on 
the  high  seas  the  exercise  of  the  rights  which  belong  to  shiiis  duly  com- 
misaioued.  Again,  iuconvenience  may  arise  where  citizens  or  subjects 
of  the  neutral,  who  may  be  within  tlie  territory  held  and  ruled  by  such 
a  Government,  Jiave  siillcred  from  any  real  or  apparent  abuse  of  {mwer. 
Yet  it  has  not  been  the  practice  of  neutrals  in  such  cases  to  treat  the 
df  facto  Government  as  non-existent,  although  they  may  not  have  recog- 
nized it  as  sovereign.  More  than  once  during  the  war  Ucr  Majesty^s 
Government  was  desirous  of  addressing  uitoBlcial  representations  to  the 
Governiueut  existing  in  the  Confederate  States;  and  it  was  prevented 
IroDi  doing  so  only  by  the  refusal  of  the  United  Stat«s  Government  to 
allow  such  communicntious  to  pass  through  the  blockaded  ports.  But 
it  id  clear  that  this  refusal  could  not  impose  on  neutral  powers  any  ob- 
ligation to  treat  Confederate  ships  or  the  Confederate  Government 
itself  in  a  manner  difierent  from  that  in  which  they  would  otherwise 
have  been  eutttled  to  treat  theto. 

108.  The  British  Government  will  here  repeat,  as  bearing  on  this  part 
of  the  subject,  two  pro|>ositious  already  stated  in  the  commencement  of 
ita  Case,  and  which  It  believes  to  be  incontrovertible : 

and  t:  ...„. 

Deutrel  power 

IS  bound  to  recognize.  In  inattera  relatiiie  to  the  war,  commisaiaus  isiitied  by  each  bel-    ' 
ligerent,  and  captures  made  by  oocb,  to  the  same  extent  and  under  the  same  conditions 
as  it  recognizes  commissions  issued  and  captores  niade  by  the  other. 

'AppendiK  to  British  Case,  vol.  iii,  p.  t)6.  A  portiuu  of  the  passage  given  above  was 
cited  by  Hr.  Justice  Grier  when  delivering  the  judgment  of  the  Supreme  Court  in  the 
cases  of  the  British  ship  Hiawatha  and  three  other  vessels  captured  by  United  States 
crnisert  in  (be  first  year  of  the  civil  war.  See  also  jndgmenta  in  the  case  of  the  Diviua 
Postoro  BDd  Eatrelta.    (Ibid.,  pp.  80,  SI.) 
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Where  either  belllEereat  U  a  oommnnlty  or  body  of  penona  not  reoogniced  b;  the 
uentral  power  bb  coDstitutiog  »  sovereigu  State,  commiuioax  issued  b;  anuh  belligerent 
are  recoeoized  as  nets  eiaaDAtiog,  Dot  iudeail  from  a  suveroiga  Goverumoul,  bat  from 
a  person  or  persons  exercieiDg  de  facto,  iu  reUtion  to  the  war,  the  powers  of  a  aoTereigu 
Govt- 


'  British  CHse,  p.  4. 

Tbc  Coiiuter  Cose  of  the  United  States  contains  the  followiag  statoiuent,  (sec.  I. 
par,  1:) 

"It  is  nssnmed  in  that  (tlie  British)  Cobb  that  tlio  rebels  of  the  United  Stated  were, 
by  Her  Mi(JeHty'B  Proclamation  of  May  H,  IHdl,  iriveated  with  Bcrtne  undeflned  polilic«l 
Bttribulien.  Bnt  tbn  United  States  have  hitlierto  understood  that  Her  Majesty's  Gov- 
ernment merely  oiwuDied  to  regard  the  persons  who  resisted  the  power  of  the  United 
States  BH  a  body  of  iiisurreotionists  who  might  be  recngntied  as  cliithed  with  bellig- 
erent, rights  at  the  discretion  of  uentral  poners.  They  thereforo  thinlc  it  right  to  coa- 
olnde  that  the  frequent  use  in  the  British  Case  uf  language  implying  recognized  politi- 
ecU  attribntes  in  the  insarrection  is  an  inadvertence." 

The  British  Government  is  at  a  loss  to  understand  what  is  intended  by  this  obserTa- 
tloD,  the  United  States  having  omitted  to  specify  or  indicate  the  particular  expressions 
to  which  they  refer.  But,  in  order  to  avoid  misconception,  Her  Majesty's  Oo  vera  men  t 
will  refer  to  a  judgment,  pronoDucod  since  the  conclnsiuo  of  the  war,  by  the  Supreme 
Court  of  the  United  States,  iu  reference  to  the  character  and  statoa  of  the  Canfeiientte 
St^ates  and  their  Governmoiit  during  the  war.  There  are  so  far  m  Her  M^esty's  Gov- 
ernment are  aware,  no  expresNious  in  the  British  Case  which  might  not  iio  used  with 
strict  accuracy  and  propriety  by  a  foreign  Oovemment  in  rcferenDe  to  a  state  of  a&in 
which  has  been  thus  characturized  by  tlie  domestic  Tribunals  of  the  United  States,  and 
by  the  highest  of  these,  the  Supreme  Court. 

The  case  referred  to  is  TlionngtoD  M.  Smith  and  Hartley,  decided  in  the  Supreme 
Colirt  of  the  United  States,  in  December,  1868. 

The  Chief  Justice  delivered  tbeopiniou  of  the  Court.  * 

"  Thi!  questions  before  iis  upon  this  appeal  are  these : 

''  1.  Can  a  coutrnct  for  the  uaymeut  of  Confederate  notes,  made  during  the  late  re- 
bellion, between  parties  reaidine  within  the  so-called  Confederate  States,  be  enforced 
at  all  in  the  conrts  of  the  Uuit>.'iT  States  t 

"S.  Can  evidence  be  received  to  prove  that  a  promise  expressed  to  be  for  the  pay- 
ment of  dollars,  was,  in  fact,  made  for  the  payment  of  any  other  than  lawful  dollars  of 
the  United  Stales  T 

"  H,  Doos  the  evidence  iu  the  record  establish  the  fact  that  the  note  for  |I0,O00  was 
to  be  paid,  by  agreement  of  the  parties,  in  Confmlerate  notesf 

"  The  question  is  by  no  means  free  from  dilSculty.  It  cannot  bo  questioned  that  the 
Confuderute  not^s  were  issued  in  furtherance  of  an  unlawful  attempt  Co  overthrow  tbs 
Government  of  the  United  States  by  insnrrectinnary  force.  Nor  is  it  a  duobtful  princi- 
ple of  law  thnt  no  contracts  mode  in  aid  of  such  itn  attempt  can  be  enforced  tfamiigh 
the  Courts  of  the  country  whose  Government  is  thua  assailed.  Bnt,  was  the  contract 
of  the  parties  to  this  suit  acontract  of  that  character  t  Can  it  he  fairly  deacribed  ass 
contract  in  aid  of  the  rolielliou  ! 

"In  examining  this  question,  the  stat«  of  that  part  of  the  country  in  which  it  was 
made  mnnt  be  considered.  It  is  familiar  history,  that  early  in  l^JSl  the  authorities  of 
•even  States,  supported,  as  was  alleged,  by  popular  miyniities,  combined  for  the  orer- 
IbroR  of  the  National  Union,  and  for  the  establishment,  within  ita  boundaries,  afi 
separate  and  independent  confederatiun.  A  governmental  organization,  repreientiog 
these  Slates,  was  established  ut  Muulgomery,  Alabama,  Srst  under  a  Provisiuuat  Cou- 
atitntiOD,  and  aft^Tward  under  a  cuustitntiou  intended  to  be  pennanent.  Iu  theeoune 
of  a  few  month;  fonr  other  States  acceded  to  this  Confederation,  and  the  seat  of  tha 
central  authority  was  transferred  to  Richmond,  Virginia.  It  was,  by  the  central  ao- 
tbority  thuH  organized,  and  under  its  direction,  that  civil  war  was  carried  ou  npon  • 
vast  scale  ogaiuat  the  Government  of  the  Uuiteit  States  for  more  than  fonr  years.  Its 
power  WHS  recoenized  afi  supreme  in  nearly  the  whole  of  the  territory  of  the  States 
confederated  in  insurrection.  It  was  the  aotaal  Oovernmeut  of  all  the  insurgeul  Statu 
except  thoae  portiona  of  them  protected  from  its  eontrot  by  the  presence  of  the  armed 
forces  of  the  National  Government. 

"  What  was  the  precise  character  of  thia  Government  in  contemplation  of  law  I 

*'  It  ia  difficult  to  define  it  with  exactness.  Any  delinitinn  that  may  be  given  ms;- 
not  improhahly  be  found  to  re4|Uire  limitation  and  qualification.  But  the  genersl 
priuciples  of  law  relating  to  dr  facto  Government  will,  we  think,  conduct  us  tu  a  cou- 
clnsiou  snthciently  accurate. 

"  There  are  several  degrees  of  what  is  called  ds/aclo  Government. 

*'  Such  a  Government,  in  its  highest  dejcree,  aasnnieH  a  character  very  closely  resem- 
bling that  of  a  lawful  Qovurnmeut.  Thia  is  when  the  usurping  Government  expels  tht 
legolai  anthoritice  from  their  customary  seats  and  fnnctions,  and  es(abliabes  itself  in 
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109.  It  is  an  error  therefore  to  suppose  that  it  was  the  duty  of  the 
aathorities  in  aoy  British  port  to  seize  or  detain  Coofederate  ships  of 
war  on  tho  ground  that  they  were  snspected  or  believed  to  have  been 
originally  obtained  from  England  or  equipped  there  by  violation  or  eva- 
sion of  the  law.  Oti  the  coutrary,  to  do  thia  would  have  been  a  depart- 
ure from  the  principles  of  an  impartial  neutrality:  to  do  it  without 
some  previous  notice,  exoludiiig  them  from  the  right  of  admission  to 

in|{  characteristic  of  hucIi  a  Govern inent  in,  tliat  tulherenCi  to  it  in  n'arat;aiiiM  Che  Oov- 
ernment  de  jure  do  Diit  inuar  tliB  pBiiftllies  of  treason;  ftwl  umler  certuin  limitations, 
obliKutLons  awtamed  by  it  ia  bolinlf  of  the  country,  or  otburwise,  will,  in  general,  be 
respected  hy  the  Oovernment  dejure  n-hsn  restOTeil. 

"  Examples  of  this  deBoription  of  GuveraiURnt  de  facto  are  fnand  in  English  history. 
Th«  statute  U  Henry  YII,  c.  1,  relieves  from  peniiltiee  for  treason  alt  persons  who,  in 
defense  of  the  Kinji;  for  the  lime  beinj;,  wafce  n-ur  nKainat  those  who  endeavor  to  sub- 
vert bia  anthority  by  force  of  nruis,  though  wftrrantcd  in  so  doing  by  their  lunful 
nioaarcli. 

"But  this  is  where  (he  usurper  obtaios  actnal  possession  of  the  royal  authority  of 
the  kiugdum;  not  wlieo  he  has  aiicceeded  only  in  establishiog  his  power  over  particu- 
l»r  localities.     Beiug  in  possession,  allegiance  is  due  to  him  as  King  de  facto. 

"Another  Hxamplu  may  be  found  iu  the  Oovernment  of  Eugland  nniler  the  Commuii- 
wealtb,  first  by  Parliament,  and  afterwards  by  Cromwell  as  Protector.  It  was  not,  in 
tbe  CO  11  tempi  at  iou  of  law,  a  Government  dejMir,  but  it  wasa  Goverament  ife/nufoiD  the 
most  absolute  sense.  It  incurred  obligations  and  made  conquests  which  remuiued  the 
oblijjations  and  conquests  of  England  after  the  Restoration.  The  better  opinion  doubt- 
less IS,  thai,  acta  done  iu  obedience  to  this  Governnienl:  could  not  be  Justly  regarded  as 
treasouable,  though  in  hostility  to  the  King  de.  jure.  Such  acts  were  prolecWd  froui 
criaiiual  prosecution  by  tbe  spirit,  if  uot  by  the  tetter,  of  tbe  statute  of  Henry  the 
Seventh.  It  was  held  ofliorwise  by  the  judges  by  whom  Sir  Henty  Vane  was  triad  for 
treasun,  in  the  year  following  the  Hestoratiun.  But  such  a  judgment,  in  such  a  time, 
bus  little  anthority. 

"  It  ia  very  certain  that  the  Confederate  Government  was  never  acknowledged  by  the 
United  Stales  as  a  de /acto  Goveranient  in  this  sense.  Nor  was  it  nctinowludgod  as 
BQCh  by  other  powers.  No  treaty  was  maile  by  it  with  any  civilize<l  Slate.  No  obliga- 
tions of  a  national  character  were  created  by  it.  binding,  after  its  dissolution,  on  tbe 
Stales  which  it  represeuted,  or  on  the  Xational  Government.  From  a  very  early  period 
of  the  civil  war  to  its  close,  it  was  regarded  as  simply  the  military  representative  of 
the  insurrection  against  the  authority  of  the  United  States. 

"  But  there  is  another  description  of  Government,  called  also  by  publicists  a  Govern- 
ment dt  facto,  but  which  might,  perhiip.t,  be  more  aptly  denomiuutiid  a  Oovernment  of 
paramount  force.  It«  distinguisbiiig  characteristics  are.  (1,)  that  its  exiatonce  is  main- 
tained by  active  military  power,  within  the  territories,  aod  against  the  rightful  author- 
ity of  an  established  and  lawful  Ooverunient;  and  (2,)  that  while  it  exists,  it  must 
necessarily  be  obeyed  in  civil  matters  by  private  citinens,  who,  by  acts  of  obedience, 
rendered  in  submission  tosuch  force, do  not  become  responsible,  as  wrong-doers,  for  those 
acts,  though  not  waiTante«l  by  the  laws  of  the  righlful  Govcmmeut.  Actual  Giovern- 
luenta  of  this  sort  are  established  over  districts  differing  greatly  in  extent  and  condi- 
tions. They  are  usually  adtninislered  directly  by  military  authority,  but  they  may  be 
ailministored  also  by  civil  anthority,  supported  more  or  lees  directly  by  mililary  force. 
"One  example  of  this  sort  of  Government  is  found  in  the  case  of  Caatine,  in  Maine, 
reduced  to  British  jiossession  during  tho  war  of  \i\%.  From  tho  1st  of  September, 
1«14,  to  the  ratification  of  the  Treaty  of  Peace  in  1815,  according  to  the  jnd^ent  of 
this  Coarc  in  Uiiiteit  States  m.  Rice,  '  the  British  Government  exerciaed  all  civil  and 
military  authority  over  the'place.  Ihe  authority  of  the  United  States  over  the  terrl- 
lon'  wa«  HUHiiended,  and  the  laws  of  tbe  United  States  could  no  longer  be  ri)^hlfnlly 
enforced  there,  or  he  obligatory  upon  the  iuhaliitanis  who  remained  and  submitted  to 
tbe  conqncror.  By  the  surrender,  tlie  inhabitants  passed  under  a  temporary  allegiance 
to  the  British  Govominent,  and  were  bound  by  sucli  laws,  and  such  only,  as  it  choae  to 
recoguite  and  impose.'  It  is  not  to  be  inferred  from  this  that  the  obligations  of  the 
people  of  Castine  as  citizens  of  the  United  Stales  were  abrogated.  They  were  sus- 
pended merely  by  the  presence,  and  only  during  the  presence,  of  the  paramount  force. 
A  like  example  was  found  in  the  case  of  Tanipico,  occupied  during  the  war  with 
Mexico  by  troops  of  the  United  Slates.  It  was  neteriuined  hy  this  Court,  in  Fleming 
r«.  Page,  (bat,  allbougb  Tampico  did  not  become  a  port  of  the  United  States  in  conse- 
qnence  of  that  occupation,  still,  baling  come,  together  with  the  whole  State  of  Ta- 
maalipOH,  of  which  it  was  part,  into  tbe  exclnsivu  possession  pf 'the  national  forces,  it  innst 
be  regarilcd  and  respected  by  other  nations  as  the  territory  of  the  Uuited  States.  These 
were  cases  of  temporary  possession  of  territory  by  lawful  and  regular  Governments  M 
war  with  the  country  of  which  the  country  so  poaaeased  was  part. 
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British  [wrts  according  to  the  ordinary  praci^ice  of  nations,  would  hare 
been  a  flagrant  public  wron^f. 

110.  But  it  may  be  observed  that  in  order  to  charge  Great  Britain 
with  a  breach  of  international  duty,  and  a  consequent  heavy  liability, 
on  the  plea  that  they  were  not  arresteil  and  detained  by  the  authorities 
of  the  British  Colonies  visited  by  them,  it  woald  be  necessary  tt  prove, 
not  only  tiiat  the  forbearance  to  do  so  was  a  mistaken  exercise  of  jndg- 

"Tlie  Central  Govern tiiunt,  eatablished  for  ths  iiisurj^ent  States,  diffareil  from  tUe 
temporary  Govurnmuuts  at  Ca^tlne  and  Tampico  in  the  circoniatance  tbat  its  authurtty 
did  not  originntH  in  lnwfnl  actn  of  rej^ulnr  war ;  but  it  was  not,  on  tliat  account,  lea* 
actiial  or  If  hs  supreme.  And  we  ttiitik  that  it  innst  be  classed  anions  the  Governiuetits 
of  whicb  tlie«e  are  examples.  It  It  tu  be  observed  tbat  the  righte  and  obligations  of  a 
belligerent  were  coticeileU  to  it,  In  its  luilitnry  character,  very  stion  att^r  the  war  began, 
from  motives  of  bnmauity  and  ospedieiicy  by  the  United  States.  Tlie  whole  ti^rrilorj 
controlled  by  it  was  thereafter  held  to  be  enemies'  territory,  and  the  inhabitants  of 
that  territory  were  held,  in  most  respects,  for  enemies.  To  the  eiteLit,  then,  of  actual 
snpremocy,  however  unlawfully  gaine<1,  in  all  matters  of  goveminoot  within  its  niili- 
tary  linen,  the  power  of  the  Insurgent  Government  cannot  he  qncstiiined.  That  snurem- 
acy  did  not  JuHtify  bcIh  of  hostility  towards  the  United  States.  How  far  it  should 
excnse  them  tuaat  be  left  to  the  lawful  Government  npoo  the  re-establish  in  out  of  ilB 
authority.  Hat  it  mode  obedience  to  its  authority,  in  civil  and  local  matten,  not  ouly 
a  necessity  but  a  dnty.    Without  hucI)  obctliunce,  civil  order  was  impos-Hible- 

"  It  was  by  this  Government  exercisiDg  its  power  throughout  an  immense  territory 
that  tile  Confederate  notes  wero  issued  early  in  the  war,  and  these  notes  in  a  short 
time  became  almost  exclusively  the  currency  of  the  insurgent  States.  As  contracts  in 
theniselvvH,  except  in  the  contingency  of  snccessful  revolution,  these  notes  were  nnlli- 
ties;  for,  except  in  that  event,  there  could  be  ito  payer.  They^bore,  iudeeil,  this  char- 
acter upon  their  face,  for  they  wore  made  payable  '  after  the  ratiflcation  of  a  treaty  of 
)>eace  between  the  Confederate  States  and  the  United  States  of  America.'  While  the 
war  lasted,  however,  they  had  a  eertoin  contingent  valne,  and  were  used  as  iitoney  in 
nearly  nil  tho  business  transactions  of  many  millions  of  iwoplc.  Thuy  mnst  br 
regarded,  therefore,  as  a  currency,  imposed  on  the  commntiity  by  irreeislihlo  force. 

"It  seeiun  to  follow  as  a  necessary  consequence  from  this  actual  supremacy  of  the 
lusnrguut  Government,  as  a  belligerent,  within  the  territory  where  it  circulated,  and 
ttom  the  necessity  of  civil  obedience  on  the  jiart  of  all  who  remained  in  It,  that  thin 
oiirreucy  must  be  considered  in  courts  of  law  in  the  same  light  as  If  it  hod  brn^n  issaeit 
by  a  foreign  Governnieut,  temporarily  occnpying  a  part  of  the  territory  of  the  United 
8tat«s.  Contracts  stipulating  for  payments  in  this  currency  cannot  he  regarded  for 
that  reason  only  as  made  in  aid  of  the  foreign  invasion  in  the  one  case,  or  of  the 
domestic  insurrection  lu  the  other.  They  have  no  necejjsary  relations  to  the  hostile 
Goventnient,  whether  invading  or  insurgent.  They  are  transactions  in  the  ordinary 
course  of  civil  society;  and,  though  they  may  indirectly  and  remotely  promote  the 
ends  of  the  unlawful  Government,  are  without  blame,  except  when  ptovnl  to  have 
been  entered  into  with  actual  intent  to  fnrther  invasion  or  insurrection.  We  cannul 
doubt  that  such  contracts  should  be  enforced  in  the  courts  of  the  United  States,  after 
the  restoration  of  peace,  to  the  extent  of  their  just  obligation.  Tho  tirst  question, 
therelbre,  must  receive  an  aflSnnative  answer." 

The  reasons  given  for  the  Judgment  of  the  Court  on  tho  two  remaining  qnestions 
have  no  bearing  on  the  subject  of  tliis  note. 

The  United  States  Counter  Case  states  (sec.  iii,  par.  3,)  that  the  Arbitratois  will 
observe  "  that  the  other  Governments  did  not  recognize  the  title"  (Confederate  States) 
"  which  the  iusurgents  had  taken  for  theinaelves," 

The  British  Proclamation  of  Neutrality,  May  IS,  1861,  (Appendix  to  British  Case, 
vol.  iii,  p.  17,)  referred  to  the  seeiwled  Slates  not  as  the  "Confederate  States,"  but  us 
"certain  States  styling  themselves  the  Confederate  States;"  and  throughout  the  civil 
war  they  were  ennstantly  spoken  of  in  the  British  oCHcial  correspondence  au<l  uotiAca- 
tions  as  the  "  so-styled  Confederate  States." 

On  the  other  hand,  the  Spauish  Proclamation  of  the  17th  June,  1861,  (Appendix  to 
British  Cose,  vol.  iii,  p.  23,)  uses  tho  desiKiiation  "  Confederate  States  of  the  Sonth." 
The  United  States  Minister  at  Madrid  iiiforme«1  the  Spanish  Governineut  that  "  Ihi' 
President  had  read  "  this  Proclamation  "  with  the  greatest  satist^tion."  (Diplomatic 
correspondence  laid  before  Congress,  1861,  p.  'Hi.) 

Tho  circular  iustrnctions  issued  by  the  Government  of  Brazil,  June  33,  1S63,  spesk 
of  "the  Bt«amor  Alabama  of  the  Confederate  States."    (Appendix,  vol.  iii,  p.  25.) 

The  term  ns»d  in  the  French  lleclaratiou  of  the  10th  June.  1661,  viz,  "  les  fitaC*  qui 
jrrAesdeal  former  nne  Confederation  partionlihre,"  is  in  fact  equivalent  In  Biguiflealioii 
to  the  words  of  the  British  Proolomation,  "  styling  themselves." 
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meat  on  a  question  of  at  least  reasonable  donbt,  but  tliat  it  watt  a  phiin 
violatfuu  of  a  known  and  established  rule.  It  would  be  impossible  to 
maintain  this  with  uny  seinblauce  of  reason.  Id  lavth,  the  colonial 
authorities  acted  rightly. 

111.  It  is  further  suggested  by  the  United  States  that  these  vessels, 
nbeii  admitted  into  ports  of  the  British  Ooloniea,  were  al- 
lotred  to  enjoy  there  facilities  and  advantitges  which  were  >»c.u°i"^'  i^il 
unt  ac<;orded  to  armed  vessels  of  the  United  States.  And  "oi-^-  ^^  »w't 
(since  it  is  evident  that  mere  partiality,  though  it  would  be  '"'"" 
a  lieviation  from  nentrality,  and,  as  such,  a  proper  subject  for  remon- 
siraiice,  would  not  supply  a  ground  for  such  eliiims  as  those  of  the 
United  States)  it  is  also  contended  that  these  facilities  and  advantages 
vera  SQch  as  by  the  rules  of  international  law  no  neutral  may  concede 
u  any  belligerent,  and  that  they  enabled  or  assisted  the  Confederate 
vniisers  to  inflict  the  losses  on  which  the  United  States  found  their 
ciattn  against  Great  Britain. 

113.  It  has  been  clearly  shown,  on  the  contrary,  in  the  British  Coun- 
ter Case,  not  only  that  the  particular  restrictions  for  which  the  United 
(States  contend  as  imposed  by  international  law  hati  in  reality  no  exist- 
ence, were  not  known  to  that  law,  and  are  not  deducible  from  the  three 
Knles  of  the  Treaty  of  Washington,  (Counter  Case,  Part  II,  pp.  15,  10 ;) 
but  it  has  likewise  been  amply  proved  by  a  detailed  examination  of  the 
tacts,  that  all  the  complaints  of  the  United  States  on  this  score  are 
devoid  of  the  slightest  foundation;  that  the  British  Colonies,  though 
occasioDally  resorted  to  by  Confederate  ships,  were  by  far  more  largely 
and  more  Ireely  used  by  armed  vessels  of  the  United  States;  that  no 
partiality  whatever  was  shown  tn  the  former;  and  that,  if  infractions 
of  the  Queen's  Regulations  were  sometimes  committed,  the  United  States 
cruisers  were  the  more  frequent  offenders ;  lastly,  that  the  treatment  of 
CoQl'ederate  cruisers  in  British  ports  was  essentially  the  same  as  that 
which  they  received  in  the  ports  of  other  neutral  nations,  and  by  no 
means  more  las  or  indnlgent.  (Counter  Case  oi  Great  Britain, 
Part  IX.) ' 

113.  It  has  thus  been  made  manifest  that  the  complaints  of  the 
United  States,  notwithstanding  their  number,  the  charac-  ,^-„  „,  ,„, 
ler  of  gravity  which  has  been  ascribed  to  them,  and  the  ^[r,™'';,;"^*'';!^,;!!^ 
warmth  with  which  they  have  been  urged,  reduce  them-  »"«""'- 
Mves  when  examined  to  a  very  small  compass.  After  all  charges 
Tliich  are  irrelevant,  plainly  inadmissible,  or  absolutely  trivial,  have 
Wu  set  aside,  there  remain  only  some  allegations,  (which  Great  Britain 
contends  are  erroneous,)  applicable,  at  the  most,  to  one  or  two  isolated 
ca.iesof  unintentional  delay  or  mistaken  judgment  on  questions  new 
and  doubtful,  on  the  part  either  of  the  Government  itself  or  of  sub- 

'  It  U  stated  in  the  Counter  Case  of  the  Unitod.  States,  sec.  v,  par.  5,  that  "  it  ap- 

Kam  in  cipar  colora  timt  Bermuda  was  mado  a  base  of  ho8ti]o  operations  hy  the 
uriila.  The  commander  of  that  vessel  having  coaled,  and  having  Men  at  Barbadoi 
'ilhin  IcM  than  seventy  days,  and  having  then  cmised  off  the  port  of  New  York  de- 
ttroyinfc  American  veaseEs,  arrived  at  Bermuda  and  informed  the  Oovernor  of  all  these 
^U.  The  Governor,  witli  a  koowledoe  of  them,  gave  him  a  hospitable  reception  and 
permitted  hini  to  coal  and  repair."  This  passage  might  lead  to  the  impression  that 
ihr  Florida  had  coaled  at  Barbados  within  seventy  days  of  hei  arriTal  at  Bermuda, 
but  this  was  not  Ihe  fact.  The  Florida  coaled  at  Barbados  on  the  34th  of  February, 
1^.  (Appendix  to  British  Case,  vol.  i,  p.  91.)  Slie  did  not  arrive  at  Bermuda  till  the 
IMh  of  July  folluiving,  nor  did  she  coal  at  an;  British  port  iu  the  interval.  On  his 
aiTlval  at  Bennnda,  her  commander  atuteil  tbat  he  had  been  at  sea  seventy  days,  with 
Ibe  <-xr«plioa  of  visits  to  tfae  Havana,  Barbados,  and  a  port  in  the  Brazils,  each  of 
*tiich  had  occupied  Ihss  than  twenty-four  hoars.  (Appendix  to  British  Case,  vol.  I,  p. 
I'M.)    No  coal  was  taken  in  at  Borbodoa  oo  this  second  visit. 
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ordinate  officials  iu  Great  Britain  or  in  distant  colonies  and  dependen- 
cies. Tlie  iiinltiplied  and  faeavy  claims  nhich  the  United  States  nake 
against  Great  Britain  rest  on  this  slender  I'oundation. 

114.  Tlie  British  Governmentwill  here  repeat  some  observations  which 
it  has  already  presented  to  the  consideration  oi  the  Arbitrators : 

A  cliargo  of  iujiirious  negligeiice  on  the  part  of  a  iavHrelf;ii  Guvemment,  in  the  »x- 
eroiso  of  auy  uf  tlie  powers  uf  HovureiKnty,  ne«iU  to  be  auutaiuod  i>d  atronf;  atiil  solid 
grounds,  Every  suvercigu  Government  claims  tlie  right  to  be  iiiUepHUd»nt  uf  external 
scrutiny  or  inierfareucB  in  itJi  exorciiie  of  tlieao  powers ;  ami  tbe  guuirnJ  aaauuiptioa 
that  they  are  exercised  witli  good  faith  and  reawiiisblo  care,  nod  that  laws  am  fairly 
aud  properly  administered— au  auiimptiua  without  which  peuce  and  friendly  iuter- 
conree  eonld  not  exist  amonit  nations — onght  to  sulwist  until  it  haa  been  displaced  by 
proof  t«  the  r.outrary.  It  is  not  enough  to  Hiiggeat  or  prove  that  a  Guveruuient,  iu  the 
exercise  of  a  reaiiunable  judgment  on  some  (luestiou  of  fact  or  law,  and  usiii);  the 
means  of  intbnuatton  at  its  command,  has  formed  and  acteil  uu  an  opinion  from  which 
anollier  Giivemuieutdissouts  or  can  iudnce  au  Arbitrator  todissent.  Stillless  is  it  suf- 
ficient  to  show  that  a  judgment  pronounced  by  a  court  of  competent  jurisdictiou,  >iid 
acted  upou  liy  the  Executive,  was  tainted  with  error.  An  admiuistrative  act  founded 
on  error,  or  an  erroui.'ous  Jud|;nieut  of  a  Court,  niny,  indeed,  under  some  c i re iini stances, 
found  a  claim  to  citmp^nsatiou  ini  beliulf  of  a  pel-son  or  Goverumont  injured  by  tbe  act 
or  judgment.  But  a  charge  of  negligeuco  brought  against  a  Gioveniment  cannot  be 
supported  on  anch  grounds.  Nor  is  it  enough  to  suggest  or  prove  sonio  defoct  of 
judgment  or  penetration,  or  somewhat  less  than  the  ntniust  possible  promptitude  aud 
celerity  of  action,  on  tbe  part  of  an  officer  of  the  GoviTnuieut  in  tbe  execution  of  his 
otHcial  dntiiffl.  To  found  on  this  alone  a  claim  to  compensation,  as  fur  a  breach  of  in- 
temalioDftl  duty,  ironld  be  to  exact,  in  international  affairs,  a  perfectiou  of  adminis- 
tration which  few  QoverniDeuts  or  none  attain  in  fact,  or  could  reaaonalily  bope  t' 

attain,  in  their  domestic  concerns ;  it  would  set  '  

unjust  and  fallacious  stamtant,  would  give  ot ..   ._ _    .     . 

complnintn.  aud  render  the  situation  of  neutrals  intolerable.  Nor,  ^aiu,  . 
be  held  responsible  for  u  delay  ot  omiasiixi  occasioned  by  mere  accident,  and  not  bj  the 
want  of  reasonable  foresight  or  care.  Lastly,  it  is  oot  sufficient  to  sbow  that  an  act 
has  beeu  dune  which  it  was  the  dnty  of  the  Government  to  endeavor  to  prevent.  It  is 
necessary  to  a11e};;«  and  to  prove  that  there  haa  liMin  a  failure  to  use,  for  the  prevention 
of  au  act  which  rbe  Giivemment  was  bound  to  eudeavor  to  prevent,  such  care  as  Gov- 
erumeuts  ordinarily  employ  in  their  domestic  coucerus,  and  may  reasonably  be  ex- 
pected to  exert  in  matters  of  international  interest  aud  obligation.  These  considers 
tions  apply  with  es|ircial  force  to  uatious  which  are  in  the  ecijoymeut  of  free  institu- 
tions, aud  in  which  the  Government  is  bound  to  obey,  and  caunot  dispense  with,  the 

113.  What,  then,  are  the  claims  which,  on  these  slight  and  ansubstan* 
r».™ier »(  ih.  '''*'  S™'"'*'^,  the  United  Stales  have  pi-esented  to  the  tri- 
,i.,™™'i"unii'i.j  bunal  I  They  are  claims  for  the  value  of  all  captures  made 
'""■  by  all  the  ships  enumerated  in  their  Case — nay,  even  (as  it 

would  seem)  for  all  captures  whatever  ascertained  to  have  made  by 
confederate  armed  ships  during  the  war ;  for  all  losses  inflicted  by  them 
which  the  American  citizens  who  have  suffered  thereby  may  think  proper 
to  ask  to  have  charged  against  Great  Britain;  and,  further,  for  tbe 
expenditure  alleged  to  Lave  been  incurred  in  trying  to  capture  those 
ships  or  to  protect  United  States  commerce  against  them. 

116.  The  British  Goveniment  has  thought  it  right  to  present  to  the 
m^^uif—  o.  notice  of  the  arbitrators  some  considerations,  which  it  be- 
'^.«!i"'^^U^m-  lieves  to  be  just  and  material,  directed  to  show  that  any 
■■uori  claims  of  this  nature  for  losses  iu  war,  alleged  to  have  been 

sustained  through  some  negligence  on  the  part  of  the  oeatral,  are,  in 
principle,  open  to  grave  objections.  It  has  been  observed  that  the 
alleged  default  of  the  neutral,  even  if  it  he  established,  is  not,  in 
any  true  or  proper  sense,  the  cansj  of  the  loss  to  the  belligerent; 
certainly,  it  is  in  no  sense  the  direct  or  active  cause;  that  the  only 
slmre  iu  producing  this  loss  which  can  be  attributed  to  the  neutral  is 
indirect  and  passive,  and  consists  in  mere  unintentional  omission ;  that 

'  British  Case,  pp.  166-7. 
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ta  aacertaia  with  any  appioaeb  to  precision  vhat  that  sfaartt  really  had 
)>een  ironld  be  in  almost  all  cases  difficult,  aad  in  many  impossible ; 
that  there  is  no  precedent  for  such  claims,  and  that  any  argameut 
which  can  be  derived  from  the  treaty  of  1794,  and  the  proceedings 
of  the  commissioners  under  it,  militates  against  them.  It  was  farther 
pointed  oat  that  the  relation  actually  held  toward  the  United  States 
by  the  people  of  the  Confederate  States,  who  were  the  active  agents  in 
itiflicting  tiie  losses  complained  of,  and  by  whom,  according  to  the  rea- 
soning of  the  United  States  themselves,  the  neutrality  of  Great  Britain 
was  violated  or  eluded,  is  itself  an  argament  against  these  demands. 
These  States  are  part  of  the  Union,  and  would  share  ia  any  benefit 
which  woold  accrue  to  its  public  revenue  from  whatever  the  arbitrators 
might  award  to  be  paid  by  Great  Britain.  On  what  principle  of  inter- 
national  equity,  it  was  asked,  can  a  Federal  Commonwealth,  so  com- 
posed, seek  to  throw  upon  a  neutral,  assumed  at  the  most  to  have  been 
guilty  of  some  degree  of  negligence,  liabilities  which  belonged  in  the 
first  degree  to  its  own  citizens,  with  whom  it  has  now  re-entered  into 
relations  of  political  nujty,  and  from  which  it  has  wholly  absolved 
those  citizens ! ' 

117.  Supposing,  however,  the  question  of  compensation  to  arise,  and 
snpjKtsing  the  arbitrators  to  be  of  opinion  that  claims  of  this  nature 
are  not  altogether  inadmissible  in  principle,  it  has  been  maintained,  ou 
ihe  part  of  Great  Britain — 

That  the  losses  which  may  be  taken  into  account  by  the  arbitrators 
are  at  the  utmost  those  only  which  have  directly  arisen  from  the  cap- 
ture or  destruction,  by  one  or  more  of  the  cruisers  specified  in  the  case 
of  the  United  States,  of  ships  or  property  owned  by  the  United  States, 
or  by  citizens  of  the  United  States,  and  that  the  extent  of  the  liability 
of  Great  Britain  for  any  such  losses  cannot  exceed  that  proportion  of 
them  which  may  be  deemed  justly  attributable  to  some  specific  failure 
or  failures  of  duty  on  the  part  of  her  Government  in  respect  of  such 
cmiser  or  cruisers ; 

That  it  is  the  duty  of  the  arbitrators,  in  deciding  whether  claims  for 
compensation  in  respect  of  any  particular  default  are  tenable,  and  ou 
the  extent,  if  any,  of  liability  incurred  by  such  defoult,  to  take  into 
account,  not  only  the  loss  incurred,  but  the  greater  or  less  gravity  of  the 
default  itself  and  all  the  causes  which  may  have  contributed  to  the  loss, 
and  particularly  to  consider  whether  the  alleged  loss  was  wholly  pr  iu 
jiart  doe  to  a  want  of  reasonable  activity  and  care  on  the  part  of  the 
Uniteil  States  themselves,  to  an  omission  on  their  part  to  take  such 
measures  as  would  have  prevented  or  stopped  the  depredations  com- 
plained of,  and  conduct  the  operations  of  war,  proper  for  that  purpose, 
with  the  requisite  degree  of  energy  and  judgment ; 

That  the  claims  for  money  alleged  to  have  been  expended  in  endeavor- 
ing to  capture  or  destroy  any  confederate  cruiser  are  not  admissible  to- 
gether with  the  claims  for  losses  inflicted  by  such  cmiser ;' 

That  the  claims  for  interest  are  clearly  inadmissible.  The  demands  of 
the  United  States  are  not  for  a  liquidated  snm,  payment  of  which  has 
been  delayed  by  the  fault  of  the  debtor.  They  are  a  mass  of  doubtful 
claims,  of  unascertained  amount,  which  have  been  a  subject  of  negoti- 
ation, which  Great  Britain  has  long  been  willing  to  refer  to  arbitration, 
and  which  would  have  been  so  referred,  had  not  obstacles  been  repeat- 
edly interposed  by  the  United  States ;  ^ 

'British  Counter  Caso,  p.  m  ~^   Uhi-L^pTuil  ~~ 

'Ibid.,  p.  140. 
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That,  ehould  the  tiibaDal  award  a  bdid  in  gross,  this  sum  ought  to  be 
measared  solely  by  the  exteot  of  liability  which  the  trifooDal  mag  find 
to  have  been  iDCurred  by  Great  Britaiu  on  account  of  any  failure  oi 
feilures  of  daty  proved  against  her.* 

118.  These  propositions  appear  to  Great  Britain  too  clear  to  need  the 
support  of  argument.  It  is  evideut  that  should  the  arbitrators  be  satis- 
fled  that,  as  to  auy  ship  and  in  any  particular,  there  has  been  a  clearly 
ascertained  default  on  the  part  of  Great  Britain,  it  would  then  become 
their  duty  to  examine  wherein  the  default  consisted,  and  whether  it  was 
a  just  ground  for  pecuniary  reparation  ;  and,  if  so,  to  determine  the  gen- 
eral limits  of  the  liability  incurred,  having  regard  both  to  the  nature 
and  gravity  of  the  default  itself  and  the  proportion  of  loss  justly  and 
reasonably  assignable  to  it.  The  liability  thus  determined,  or  the  ag- 
gregate of  such  liabilities,  as  the  case  may  be,  constitutes,  it  is  evident, 
the  only  just  measure  of  the  compensation,  if  any,  to  be  awarded  to  the 
United  Statea  The  basis  of  the  award  must  be  the  fact,  established  to 
the  satisfaotion  of  the  arbitrators,  that  certain  losses  have  been  sns- 
tained  on  the  one  side,  which  are  justly  attributable  to  certain  specific 
failures  of  duty  on  the  other,  in  respect  of  a  certain  ship  or  ships ;  and 
the  basis  of  the  award  must  also  be  the  basis  for  computing  the  sum 
to  be  awarded.  The  power  of  awarding  a  gross  sum  does  not  author- 
ize the  arbitrators  to  depart,  iu  substance,  from  this  basis,  although  it 
may  relieve  them  from  the  necessity  of  a  miuute  inquiry  into  the  par- 
ticulars of  alleged  losses  and  from  intricate  and  perhaps  inconclusive 
calculations. 

The  only  question  which  can  arise,  should  the  tribunal  be  satisfied 
that  Great  Britain  has  failed  in  the  discbarge  of  any  international 
obligation  toward  the  United  States,  is,  what,  if  any,  compensa- 
tion in  money  would  afford  a  juat  reparation  for  the  loss  caused 
by  that  default!  International  law,  while  it  recognizes  the  obligation, 
as  between  sovereign  States,  to  redress  a  wrong  committed,  knows 
nothing  of  penalties.  Two  alternative  modes  of  ascertaining  the 
amount  have  t>een  provided  by  the  treaty.  But,  which  mode  soever 
it  may  be  found  convenient  to  pursue,  the  question  continues  to  be  in 
substance  the  same ;  for  the  foundation  of  the  award  must  remain  the 
same,  (some  specific  failure  or  foilnres  of  duty,  alleged  and  proved  to 
the  satisfaction  of  the  Tribunal,)  and  the  principle  of  calculation,  tha«- 
forCfls,  of  necessity,  the  same.  What  is  dnefrom  Great  Britain!  wonld 
be  toe  question  for  the  arbitrators  j  what  is  due  ftt)m  Great  Britain  f 
would,  in  like  manner,  be  the  question  for  the  board  of  assessors,  and 
justice  would  as  clearly  forbid  that  more  than  what  is  due  should  be 
awarded  by  the  former  as  that  less  should  be  awarded  by  the  latter. 

119.  Lastly,  it  has  been  shown  by  a  fair  and  careful  examination 
of  the  various  classes  of  claims  presented  by  the  United  States,  so  far 
as  snch  an  examination  was  possible  in  the  absence  of  the  necessary 
materials,  (which  the  United  States  have  not  furnished,)  that  the  esti- 
mates of  losses,  private  aud  public,  which  have  been  laid  before  the  Tri- 
bunal, are  so  loose  and  unsatisfactory,  and  so  plainly  excessive  in 
amount,  that  they  cannot  be  accepted  as  supplying  even  a  prima/aeie 
basis  of  calculation.  It  has  been  likewise  shown  that  the  estimates  of 
expenditure  were  the  claims  on  that  head  to  be  considered  admissible, 
are  also  too  unsatisfactory  to  serve  a  similar  purpose.' 

Some  new  matter  being  contained  in  the  revised  list  of  claims  ap- 
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pended  to  the  Conoter  Case  of  the  TJDited  States  with  reference  to  these 
pointy  Her  Ma^iesty's  OoTernment  has  thought  it  most  conreDient  to 
embody  their  farther  views  and  argnmente  on  thia  part  of  the  subject 
in  a  farther  report  from  the  committee  appointed  by  the  Board  of  Trade, 
which  constitutes  the  Annex  (G)  to  this  argument.  A  further  note  ou 
the  claims  presented  by  the  Government  of  the  United  States  for  ex- 
penditure alleged  to  have  been  incorred  in  the  pursuit  and  capture  of 
the  confederate  cruisers  is  also  appended  as  Annex  jD.) 

120.  With  reference  to  the  question  of  compensation,  it  has  been  ob- 
served that  it  would  be  unjust  to  hold  a  neutral  nation  liable  for  losses 
inflicted  in  war,  which  reasonable  energy  and  activity  were  not  used  to 
prevent,  on  the  plea  that  the  vessels,  which  were  instrnmental  in  the 
infliction  of  the  loss,  were  procured  from  the  neutral  country,  even 
thongh  it  may  be  alleged  that  there  was  some  want  of  reasonable  care 
OD  the  part  of  the  neutral  government.  The  utmost  period  over  which 
a  liability  once  established  on  the  ground  of  default  could  be  extended 
on  any  rational  principle  would  be  that  which  must  elapse  before  the 
aggrieved  belligerent  would,  by  the  use  of  due  diligence  and  proper 
means  on  bis  own  part,  have  the  opportunity  of  counteracting  the  mis- 
chief.' The  United  States  seem  to  take  exception  to  this  position. 
To  Oreat  Britain  it  appears  to  be  just  and  reasonable  in  itself,  to  be  sup- 
ported by  sound  legal  principles  and  analogies,  and  to  be  a  necessary 
limitation  of  claims  of  this  nature,  should  they  be  considered  admissible 
in  principle. 

121.  The  British  government  has  been  compelled,  therefore,  to  take 
notice  of  the  inefficiency  of  the  measures  which  were  adopted  by  the 
Government  of  the  United  States  during  the  war  to  protect  their  com- 
merce at  sea  and  prevent  the  losses  of  which  they  now  complain — losses 
sustained  from  ordinary  operations  of  war,  the  whole  burden  of  which 
the  belligerent  seeks,  now  that  the  contest  is  at  an  end,  to  transfer  to  a 
neutral  nation.  It  can  hardly  be  doubtful  that  these  would  have  been 
in  great  measure  averted,  if  the  naval  resources  of  the  United  States 
had,  at  the  time,  been  employed  with  reasonable  activity  for  the  purpose.^ 

122.  It  is  not,  then,  without  reason  that  the  British  government  has, 
in  the  concluding  paragraphs  of  its  Counter  Case,  described  cj„,i„.„^ 
the  claims  which  the  tribunal  is  asked  to  sanction  by  its 

award  as  of  grave  and  serious  consequence  to  all  neutral  nations.  In 
troth,  it  is  not  too  much  to  say  that,  were  they  to  be  affirmed  as  the 
United  States  have  presented  them,  and  were  the  principles  on  which 
they  have  been  framed  and  argued  to  obtain  general  acceptance,  the 
sitnation  of  neutral  jiowers  would  be  entirely  altered,  and  neutrality 
would  become  an  onerous  and,  to  the  less  powerful  states,  (such,  espe- 
cially, as  cherish  the  freedom  of  commerce  and  have  free  institutions,}  an 
almost  impossible  condition.  It  is  the  interest  of  all  nations  that  the 
recognized  duties  of  neutrality  should  be  discharged  with  good  faith 
and  reasonable  care;  and  Great  Britain  requires  of  others  in  this  re- 
8x>6cC  nothing  which  she  is  not  ready  to  acknowledge  herself  equally 
bonnd  to  perform.  But  it  is  likewise  the  interest  of  all  nations,  and  in 
a  still  higher  degree,  that  these  duties  should  be  as  little  burdensome 


123.  The  question  submitted  to  the  tribunal  is  not  whether  the  subor- 
dinate officials  of  the  British  goverument^  or  even  the  government 
itself,  might  or  might  not,  on  some  occasions  during  the  war,  have 
acted  with  greater  dispatch  or  with  better  judgment.    Nor  has  it  to 

■  Britinh  Counter  Case,  p.  140.  '  Ibid.,  part  X,  pp.  138-140. 
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(letenuiue  whether  it  wonld  1)©  for  the  advaotageof  the  world  that 
rules  of  action  which  have  not  beeu  recognized  iu  past  time  shonld  be 
established  for  the  fature.  These  are  matters  of  opioioa  which  Great 
Britain  would  not  have  consented  to  refer  to  arbitrators.  Tlie  question 
for  decision  is  a  qaestion  of  positive  duty  and  liability,  to  be  determiaed 
solely  by  the  application  of  accepted  rules  and  settled  principles  to 
ascertained  facts.  And  no  award  can  with  justice  be  made  against 
Great  Britain  to  which  the  United  States,  or  Italy,  or  Switzerland,  or 
Brazil,  or  any  other  power,  under  similar  circumstances,  would  be  justly 
unwilling  to  submit. 
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ANNEX  (A.)~COMMUNICATIONS  BETWEEN  THE  BRITISH  AND 
AMERICAN  GOVERNMENTS,  DURING  THE  CIVIL  WAR,  WITH 
REFERENCE  TO  THE  STATE  OF  THE  NEUTRALITY  LAWS  OF 
GREAT  BRITAIN. 


Iq  addition  to  the  Aunei:  (B)  to  the  British  Counter  Case,  it  is  tliougLt 
desirable  here  to  exhibit,  in  one  view,  the  effect  of  every  material  com- 
mnnication  which  passed  during  the  war  between  the  British  and  Amer- 
ican governments  with  reference  to  the  stat«  of  the  nentrality  lawa  of 
Great  Britain.  It  will  be  seen  (1)  that  the  equal  efBcacy  of  the  provi- 
sions of  the  British  foreign-enlistment  act  with  those  of  the  American 
act  of  the  20th  April,  1818,  was  never  during  that  period  serionsly  called 
iu  question,  and  (3)  that  the  only  additional  legislation  then  solicited 
from  Great  isritain  by  the  United  States  was  of  a  different  kind,  with 
a  view  cither  to  the  prevention  of  the  trade  in  articles  contraband  of 
war  between  Great  Britain  or  her  colonies  and  the  Confederate  States,  or 
to  the  more  effectual  repression  of  acts  inconsistent  with  neutrality  iu 
the  British  North  American  possessions,  conterminons  with  the  United 
States. 
On  the  28th  June,  1801,  Mr.  Seward  wrote  thus  to  Mr.  Adams: 
As  it  ia  DDdeiHtood  tbat  there  i»  ao  act  of  tlie  British  Ptirliameiit  limilur  to  our  act  of 
wtutrality  of  the  20(k  April,  1818, 1  have  to  reqoeHt  tbat,  if  any  infringomeDt  of  tlie 
Briliab  act  adverae  to  the  riglits  of  this  Government  ahould  come  to  your  kooMrledge, 

KQ  will  cause  complaint  tbeieof  to  be  made,  in  order  that  the  parties  implicated  ma; 
proaeonted  according  to  lair. ' 

On  the7th  September,  18C1,  Mr.  Seward  instructed  Mr.  Adams  to  remind 
LordBussellof  an  act  of  Congress  passed  in  1838,  during  an  insurrection 
against  the  British  authority  in  Canada,  adding: 

The  Britiab  government  will  jadge  for  itaelf  whether  it  ia  stigseBtive  of  any  meaa- 
nres  on  the  part  of  Great  Britain  that  might  tend  to  preserve  the  peace  of  the  two 
countries,  and,  thiongh  that  way,  the  peace  of  all  nations.' 

On  the  10th  of  the  same  month  he  forwarded  to  Mr.  Adams  au  inter- 
cepted letter  relative  to  the  shipment  of  arms  and  powder  from  itfausau 
for  the  use  of  the  confederates,  and  said : 

Tke  exittbig  friluft  etatvie  for  the  prevmtion  of  fAe  armtA  egKJid'oiu  ogtAntt  eouvtriei  at 
ptaoe  with  Great  Britain  is  understood  to  it  nmiiar  to  our  act  of  Coniptti  of  t)n  5(A  of 
AfrU,  1618.  FroceedJQgB  like  that  referred  to  in  the  letter  of  Baldwin,howeTer,  afford 
tia  special  reason  to  expect  legislation  on  the  part  of  the  British  QovemmeDt,  of  the 
cbaiaotcr  of  onr  set  of  1638.  It  ma;  he,  however,  that  the  Briti^  Qovemment  now 
has  the  power  to  prevent  the  exportation  of  contraband  of  war  from  Britieb  colonies 
near  the  United  States,  for  the  use  of  the  insorgcnte  in  the  Bonth. ' 

On  the  11th  and  the  14th  of  September,  1861,  Mr.  Seward  expressed 
his  regret  that  the  British  laws  were  not  effectual  to  repress 
this  description  of  trade.  At  a  much  later  date,  (24th  October,  1864,) 
recnrring  to  the  same  suggestion,  he  wrote : 

The  ineafficienoy  of  the  British  nentrality  act  and  of  the  warojog^  of  the  Queen's 
proclamation, to  arrest  the  canses  of  cornplaint  refened  to,  were  anticipated  early  in 
the  existing  struggle ;  and  that  Oovemment  was  asked  to  apply  a  remedy  by  passing 

■  Appendix  to  Case  of  the  United  States,  Tol.  i,  p.  517. 
>  Ibid.,  p.  660. 
>  Ibid.,  p.  ^19.    See  also  Mr.  Adams's  letter  of  May  12,1662;  ibid.,  pp.  663, 664. 
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an  act  iDore  Btrln^cnt  iu  its  character,  gncb  aa  ours  of  the  lOtb  March,  1>^,  which  was 
occa«it>u«d  li;  a  Himilar  coiidition  of  affairs.  This  request  has  Dot  been  complied  witb, 
tbough  its  reasonableness  outl  necessity  have  boen  shown  by  subsequent  events-' 

The  act  of  Congress  of  183S,  thus  referred  to,  was  a  temporary  ststnte. 
(of  two  years'  duration,)  by  which  power  was  given  to  the  officers 
of  the  United  States  Government  "  to  seize  or  detain  any  vessel,  or 
any  arms  or  mnnitioDB  of  war,  which  might  be  provided  or  prepared 
for  any  military  expedition  or  enterprise  agaiast  the  territory  or  domin- 
ions  of  any  foreign  prince  or  state,  Ac.;,  conterminous  icitk  the  United  States, 
and  with  whom  they  were  at  peace,  contrary  to  the  sixth  section  of  the  act 
of  the  -Qth  April,  1S18,''  and  "to  seize  any  vessel  or  vehicle,  and  all  arms 
or  mnnitions  of  war,  about  topa^s  tke  frontier  of  the  United  States  for 
any  place  mtUn  an^  foreign  state,  &c.,  conterminoua  with  the  United  States, 
where  the  character  of  the  vessel  or  vehicle,  and  the  qoantity  of  arms 
and  mnnitions,  or  other  circnmstances,  shonld  furnish  probable  cause  or 
believe  that  the  vessel  or  vehicle,  arms  or  munitions  of  war,  were  intended 
to  be  employed  by  the  owner  or  owners  thereof,  or  any  other  person 
with  his  or  their  privity,  in  carrying  on  any  military  expedition  or  ope- 
rations tcithin  the  territory  or  dominions  of  any  foreign  prince,  &c.,  conter- 
minout  with  the  Uni^d  States,"  soitable  provisions  being  made  for  the 
trial,  in  due  course  of  law,  of  the  legality  of  all  snch  seizures.  These 
powers  (limited,  as  they  were,  to  operations  illegal  under  the  act  of  20tti 
April,  18L8,  of  which  the  destination  should  be  some  t^irritory  conter- 
minous with  the  United  States)  were  still  further  guarded  and  limited 
by  the  following  proviso : 

Prodded,  That  nothing  in  UiU  act  contained  ikall  be  mnilrtied  to  extend  Ut,  or  iitttr/trt 
iFifA,  any  trade  in  armi  or  nmnilions  of  war,  conducted  in  ruwit  6jr  »ea,  trith  a»g/ortifitport 
or  olac*  wKatever,  or  witb  aoy  other  trade  which  mijjht  have  been  Uwfullj  CArned  on 
before  the  passa)^  of  this  act,  under  the  law  of  nations,  and  the  provisions  of  the  act 

berebr  amended. 

If  a  law  substantially  similar  to  this  had  been  enacted  in  Great 
Britain,  it  would  have  been  wholly  inapplicable  to  the  trade  by  sea  in 
articles  contraband  of  war,  for  the  repression  of  which  its  enactment 
was  suggested  by  Mr.  Seward.  Its  efficacy  would  have  been  confined 
to  such  acts,  hostile  to  the  United  States,  as  might  be  attempted  in  the 
British  possessions  conterminons  with  those  States.  Such  a  law  was, 
iu  point  of  fact,  enacted  by  the  Canadian  Legislature  as  soon  as  acts  of 
that  nature  were  attempted  by  the  Confederates  in  the  British  North 
American  provinces ;  and  Her  Majesty's  Government  bas  no  reason  to 
suppose  that  the  measores  then  taken  to  preserve  from  violation  tlie 
neatrality  of  Her  Majesty's  North  American  possessions  were  deemetl 
ansatisfactory,  or  insntBcient  to  meet  that  emergency,  by  the  Qovem- 
ment  of  the  United  States. 

Of  the  correspondence  which  took  place  between  Deoember,  ltHl2,  uid 
March,  1863,  when  Her  Maje'^y's  Government  invited,  from  Mr.  Adams, 
suggestions  with  a  view  to  concurrent  amendments  in  the  Foreign-Enlist- 
ment Acts  of  both  countries,  (which  suggestions  were  met  by  an  invitation 
from  the  United  States  to  Her  Majesty's  Government  to  make  proposi- 
tions for  that  purpose,  it  being  at  the  same  time  expressly  stated  that 
the  Government  of  the  United  States  considered  their  own  law  "  as  of  very 
sufficient  vigor,"  or,  as  Earl  Kossell  understood  Mr.  Adams  to  say, 
that  "  they  did  not  see  how  their  own  law  on  this  subject  eould  be  im- 
proved,")' and  the  opinion  then  formed  and  annonnced  to  Mr.  Adams  by 
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the  Britisb  Goverament,  (oa  wliich  they  aln^ays  afterward  acted,)  that 
the  British  law  was  also  sufficient  for  its  iateoded  purpose,  in  all  cases 
in  which  the  necessary  evidence  of  the  facts  conld  be  obtained,  a  snf- 
flcieat  account  has  been  giTen  in  the  Annex  (B)  to  the  British  Goanter 
Case. 

The  reply  of  Mr.  Seward,  {2d  March,  1863,)  when  informed  of  the  con- 
clnsion  thus  arrived  at  by  the  Cabinet,  has  been  referred  to  in  an  earlier 
portion  of  this  argnment.  "  It  remains,"  he  said, "  for  this  Government 
only  to  say,  that  it  will  be  your  duty  to  urge  upon  Her  Majesty's  Gov- 
ernment the  desire  and  expectation  of  the  President,  that  henceforwwd 
Her  Majesty's  Government  will  take  the  necessary  measures  to  enforce 
the  execution  of  the  law  as  faitkfally  at  this  Qovernment  has  executed  the 
vorresponding  atatutea  of  the  United  States.^  >  The  substantial  agreement 
of  the  provisions  of  the  British  law  with  the  law  of  the  United  States, 
OQ  this  subject,  was  repeatedly  afterward  admitted  and  referred  to. 

On  the  9th  April,  1863,  Mr,  Dayton  wrote  from  Paris  to  Mr.  Sew- 
ard :  "  I  told  M.  Dronyn  de  Lhuys  our  Foreign- Entiatment  Act  was  the 
name  as  that  of  England  j"'^  to  which  Mr.  Seward  replied,  (24th  April, 
1863 :)  "  You  have  done  the  country  a  good  service  iu  explaining,  in 
your  conversations  with  M.  Dronyn  de  Lhuys,  the  manner  in  which  we 
have  heretofore  maintained  our  nentrality  in  foreign  wars,  hy  enforfsing 
our  enlistment  laics,  tchich  are  in  all  respects  the  same  as  those  of  Qreat 
Britain/'  ^ 

On  the  lltb  July,  1S63,  (after  the  trial  of  the  Alexandra,  and  with 
reference  to  the  view  of  the  British  Foreign-Enlistment  Act,  then  taken 
by  the  Lord  Chief  Baron  Pollock — a  view  in  which  Her  Majesty's  Gov- 
ernment never  acquiesced,  and  on  which  they  never  afterward  acted,) 
Mr.  Seward  wrote : 

I  may  safely  protest,  on  behalf  of  tlie  UuitedStntes,  against tbeassamption  of  tliat 
posllioa  by  the  Bntish  nation,  becaase  tliia  Governmeut,  tcilh  a  SUIult  aeaatty  linularlo 
that  of  Great  BritaiA,  does  constantly  hold  itself  able  and  boaod  to  prevent  Haab  iqju- 
ries  to  Great  Britaia,  The  President  thinkg  it  not  improper  to  enggest,  for  the  consid- 
eratioD  of  Her  Majesty's  Goremmcnt.  the  qaeetioa  whether,  oa  appeal  to  be  made  by 
them.  Parliament  might  not  think  it  jast  and  expedient  to  amend  the  existing  Statnte 
in  sDcb  a  way  as  to  effect  what  the  two  Governments  actually  believe  it  ought  now 
to  accomplish.  In  case  of  such  an  appeal,  the  Preaident  would  not  hesitate  to  apply 
to  Congress  for  an  aqnivalent  amendment  of  the  laws  of  the  Uoited  States,  if  net 
Mj^esty's  Government  should  desire  inch  a  proceediog,  ailhoagk  here  inch  oa  amend- 
■i«iit  it  not  ikemed  neceuary.' 

On  the  10th  September,  1863,  Mr.  Adams  reported  to  Mr.  Seward, 
with  expressions  of  much  satisfaction,  a  speech  then  recently  made  by 
Earl  Bnssell  at  Dundee : 

Yoa  will  not  fail  to  observe  the  greatly  increased  flnnaeas  of  bis  langnage;  and 
more  especially  his  intimation  that  nmr  poinerg  may  be  aetieited  froM  FarUam«*l,  if 
AOM  aoio  held  ihould  prove  iiuufflcient.     Thit  is,  at  least,  the  true  tOHefi 

On  the  16th  of  the  same  mouth,  Mr.  Adams  (with  reference  to  the 
iroD-cIad  rams  at  Birkenhead,  wbicb  were  soon  afterward  seized  by  Her 
Majesty's  Government)  wrote  to  Earl  Buesell : 

Yoar  Lordship  willpenuit  me  to  remind  yoa  that  H4T  M^esty's  GovemiaeDt  oanaot 
JDBtly  plead  the  inefQcienoy  of  the  provisions  of  the  EalUtment  law  to  ODfoTce  the  du- 
ties of  neutrality  In  the  present  emergency  as  depriving  them  of  the  power  to  pre- 
yeot  the  anticipated  danger.  It  will  donbtless  be  remembered  that  the  proposition 
made  by  yon,  and  which  I  have  bad  the  honor  of  being  the  melinm  of  coDveying  to 
my  Government,  to  agree  npon  some  forms  of  ameodmeat  of  the  respective  Statutes 

>  Appendix  to  the  Case  of  the  United  States,  vol.  i,  p.  669. 
■  Ibid.,  p.  6B1.  *  Ibid.,  p.  «70. 

>  Ibid.,  p.  362.  •  Ibid.,  p.  673. 
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of  tl^e  two  conDtries,  in  order  to  make  tbem  more  effective,  wns  entertaiDod  by  the 
latter,  not  frinti  any  teant  nf  eonfidmeein  tAa  ability  toatforoe  the exUtitig  8l«tut«,\fa%  trora 
a  desire  to  co-operata  with  what  tlien  appeared  to  be  the  wish  of  Her  Mt^eetj's  Uinis- 
ters.  But,  upon  my  commaDicating  this  reply  to  your  Loidship  and  Inviting  the  dis- 
Ciission  of  propoeitioDs,  yon  then  iaformed  me  that  it  hod  been  decided  not  Ui  proceed 
any  farther  in  this  direction,  as  it  was  the  opinion  of  the  Cabinet,  auetained  by  the 
nnthority  of  the  Lord  Chaucellor,  that  the  law  was  fully  effective  in  its  present 

There  were  other  parts  of  the  letters  {not  necessary  to  be  farther  al- 
luded to)  which  led  Earl  Ituseell  to  reply  in  the  following  terms,  (Sep- 
tember, 25, 1863 :) 

There  are  passages  in  your  letter  of  the  ICtli,  as  well  as  in  some  of  your  former  onts. 
which  so  plainly  and  reiieatedly  imply  an  intimation  of  hostile  proceeding  towuil 
Great  Britain  on  the  part  of  the  Government  of  the  United  6tat«B,  unless  steps  ace 
taken  hy  Her  Majesty's  Government  which  the  law  docs  not  authorize,  or,  unless  tbe 
law,  which  ycu  consider  as  insufflcient,  is  altered,'  that  I  deem  it  incumbent  upon  me, 
in  behalf  of  Her  M^esty's  Government,  frankly  to  state  to  you  that  Her  Mtueot^ \ 
Government  will  not  be  indnced  by  any  anch  consideration  either  to  overstep  the  limila 
of  the  law  or  to  propose  to  Pailinmeut  any  uewlHtv,  which  they  may  not,  for reasoilE of 
their  own,  think  proper  to  be  adopted.  They  will  not  shrink  from  any  conseiinencv^ 
of  snch  a  decision.' 

To  which  Mr.  Adams,  on  the  29th  September,  1S64,  rejoined  : 

I  mast  pray  your  Lordship's  pardon  if  I  confess  myself  at  a  loss  to  i>erceive  what 
portions  of  my  late  correspondence  could  justify  the  Implications  to  wnich  yoa  refer. 
So  far  from  intimating  "  hostile  proceedings  toward  Great  Britain,  unless  the  law, 
which  I  consider  as  insufficient,  is  altered,"  theiuTienof  m^argamtntKntto  tirgt  «  rt- 
}ia»ce  upon  i}teUKM»«ffldent,aa  veil  from  the  pa»t  apfriMM  of  Ae  VnitedSlatn  atfiwm 
the  amfidenoe  exprttted  in  it  ly  the  humI  eminent  toiOuaits  in  Uit  }ei,*gio».^ 

In  Xovember  and  December,  1663,  daogerB  on  the  side  of  Canada  led 
to  a  revival  of  the  question,  whether  some  legislation,  similar  to  that  of 
the  United  States  in  1838,  might  not  be  useful  for  the  prevention  of  those 
dangers;*  and  a  law  for  that  purpose  was  soon  after  enacted  by  the 
Canadian  Parliament,  as  has  been  already  mentioned. 

Nothing  farther  passed  upon  this  subject  between  the  two  Govern- 
ments before  the  conclusion  of  the  war. 
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The  Frencb  Translations,  both  of  the  Case  of  Her  Mjyesty's  Goveru- 
ment  and  of  the  Case  of  the  United  States,  (unofficially  provided  for  the 
convenience  of  the  Arbitrators,)  have  given  the  text  of  the  three  Bulesia 
Article  VI  of  the  Treaty,  with  some  variations  of  rendering,  which  (un- 
less corrected}  might  possibly  give  occasion  to  misconceptions  of  the 
exact  sense  of  parts  of  those  Rules.  It  has,  therefore,  been  thought  ex- 
pedient here  to  subjoin,  in  parallel  columns,  an  accurate  copy  of  the 
original  English  text  and  a  revised  French  Translation : 

KUIES.  RKGI.E8, 

A  neutral  Government  iabound —  Un  Goaveniement  neutro  est  teau — 

RiBt.  To  use  due  diligence  to  preveot  1.  De  faire  lea  daea  diligences  poor  pri5- 

ihe   flttiDK   ont,   arming,    or  eqaipping,  venir    la   mifte    en    ^tat,   I'armement  en 

within  ita  jurisdiction,  ofany  vessel  which  Knerre  oar^qnipement,  dans  sajori  diction, 

it  has  reasonabto  groand  to  believe  is  in-  oe  tout  valaaeau  qn'il  est  laiaonnablenient 

tended  to  cmise  or  to  carry  on  war  against  fondi  i,  croiie  destln^  &  croiser  on  &  faire 

a  Power  with  which  it  is  at  peace  ;  and  la  gaeire  ooatre  nne  puissance  aveo  la- 

also  to  nse  like  diligence  to  prevent  the  qnelle  oe  Oonvemement  estenpaiz;  etde 

dniartiire  from  its  jnrisdiction  of  anj  ves-  faire  anssi  mSme  diligence  pour  empicher 

sel  intended  to  craise  or  carry  on  war  as  le  depart  hors  de  sa  Jariaiction  de  tout 

above,  SDch  vessel  having  been  speciallT  naTlredestinJ  ftcrolaeronifyrelaguene, 

adapted,  in  whole  or  in  part,  within  Bach  comme  il  est  dit  oi-deeaas,  ce  navire  ayant 

joriadiction,  to  warlike  oso.  616  sp^cialoment  adapts,  an   tont  on  en 

Secondly.  Not  to  permit  or  suffer  either  partie,  dans  les  limites  de  sa  dlte  jaridlo- 

belligiirent  to  make  use  of  its-  porta  or  tion,  &  des  nsages  bellig^rants. 

wafavs  as  the  base  of  naval  operations  2.  De  ne  permettre  ui  souEHr  que  I'an 

against  the  other,  or  fbr  the  parpose  of  the  des  belligSianta  fasse  osaKe  de  ses  ports  od 

renewal  or  augmentation  of  military  sup-  de  see  eanx  oomme  d'nne  base  d'op6rstioii8 

pliea  or  arms,  or  tbe  recmttment  of  men.  navales  contie  I'antre,  ni  pour  renonveler 


Thirdly.  To  exeroise  dne  diligence  in  its  on  angmenter  sea  mnnitione  militaires  on 

own  ports  and  waters,  and,  as  to  all  per-  son  aimement,  on  a*;  procurer  des  reomes. 

sons  within  ita  jurisdiction,   to  prevent  3.  lyexercer  lea  dnea  dili^uces  dans  ses 

any  violation  of  the  foregoing  obligations  propres  porta  et  eanx,  st  al'Sgard  de  ton- 

and  doties.  tes  personnes  dans  lea  limites  de  sa  jur' 


The  following  is  the  translation,  above  referred  to,  of  the  Bnles,  as 
stated  in  the  American  Case,  printed  in  parallel  columns  with  a  second 
translation,  which  will  be  found  at  page  513  of  the  first  Part  of  the 
^'  Choix  de  Pieces  Justificatives,"  famished  by  the  United  States : 


RtGLIIS.  R&OLES. 

Un  GoQvemement  neatre  est  oblif(£ —  Un  Gouvememeot  nentre  est  tenu — 

1.  A  faiie  tontea  lea  diligences  n^oea-  Premi^rement.  De  faire  toutea  lea  dili- 

saiTeapoiu  a'oppoBerdanalea  limitesdeaa  genoes  nSceasaries   pour  £viter  qu'il  soit 

jarldlction  temtoriale  &  ce  qn'on  vaisseau  ana6  oa^nip^,  dans  aaJaridict)on,anoan 

soit  mia  en  msanre  de  prendre  la  mer,  &  ce  vaisaean  qn'il  aerait  ioadi  &  croire  dispose 

qn'il  Boit  ann^  on  iinuip^  qoand  ce  Goa-  &  oroiaer  on  &  fiiiro  la  enerre  oontre  nne 

veniementadeamotilssQfiisanfaponr  pen-  puiManoeaveo  loqnelle  il  eat  en  paix;  et 
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Ber  que  ce  v^saaan  eiit  dastio^  ^cToiwrcm  d'nser  de  lamfiniediligeDcepoiiiemptetieT 

ilfiuredes  acteadecaerreoontreunepuis-  que  del  Tsi«eani  destine  &  croiaeroul 

sauce  nveo   laqnelle  il  eat  Inl-meme  en  Aire  la  fnierre,  comme  il  eat  dit  ci-deaaos, 

paix.    Ce  Gonvuniemeat  doit  faire^gale-  eortent  de  8aJaTidictioii,B'ila  y  ont  ^t^,eD 

nent  tontesleadilixenceB  D^eBSBiieBpoui:  tout   on  partie,  adapts   ap^cialement  ^ 

a'opposer  &  oe  qu'un  vaiaaeau  deatin^  &  I'lisage  de  la  goerre. 
cruiser  on  &  faire  dea  actoa  de  guerre, 
conime  il  est  dit  ci-desaus,  quitte  lea  li- 
mitea  desa  juridictiont«iTitorialedanB  le 
cas  oil  il  y  nurait  6t6  ap^ciaMment  adapts, 
eoit  en  totality,  aoit  en  partie,&de8DBi^s 
bellic^ranta. 

2.  Un  gouTemoment  neutre  ne  doit  ni  Secoudemeut.  11  est  tenn  de  ne  permet- 
permettre  ni  toMrer  qne  I'nn  des  belligi^-  tie  ni  eouffrir  qti'aucan  dea  bellig^ranta 
raats  se  serve  de  ees  ports  oa  de  sea  eaux  m  serre  de  sea  ports  on  de  sea  eauz  poor 
commed'nnebBsed'op^rationtiavalecontre  en  faire  la  base  d'opdratioua  navalescon- 
nnautiebeU]g^raut;ili]edoitnipemiettre  tie  1' autre,  oq  dana  le  bat  aoit  de  lenon- 
ni  tol^rernOQ  plus  que  I'aii  dee  belligdranta  veler  oaaugment«r]asap[)rovisioanemenU 
reDonvelle  on  aQgineute  ses  appro  vision-  militaireaou]e8ariuee,Boit  de  recmterdes 
nements    militaires,  qu'il  ae  pioeare  dea  hommea. 

axmea    on  bien  encore  qn'il  tacmte   dea 
hommea. 

3.  Un  Gonvemement  nentre  eat  oblig^ 

de  faire  toutos  lea  diligences  requiaes  dana  Tioiaifemement.  D'ezercerlasutveillaoce 

sea  ports  et  dans  aes  eauz,  en  vne  do  pr^  n&wsaaire  dana  aaa  proprea  porta  et  daos 

venii  t^nte  violation   des  obligatioDa  et  aea  eanx,  comme  auaai  aur  tout  indiridn 

devoirs    ci-dessns   6Qoric(Ss;    il    agira  de  dana   aa  Juridiction,  pour  prdvenir  Urate 

m£me  &  I'iSgard  de  tontes  leapersonneaqui  violation  dea  obligations  ct  dea  droits  qui 

se  trouvent  daas  sa  Juridiction.  prScMent. 
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ANNEX  C -REPORT  OF  THE  COMMITTEE  APPOINTED  BY  THE 
BOARD  OF  TRADE. 


Iq  accordance  witb  tbe  request  of  the  Board  of  Trade,  we  bave  exam- 
ined the  Revised  List  of  Ulaiins  presented  by  the  United  Stat«B  A^ent 
oa  the  15th  of  April  last,  and  have  to  offer  the  following  observations 
on  them  in  continnation  of  oiir  First  Report : 

The  aggregate  amoant  of  claims  contained  in  the  Revised  Statement  is 
$25,547,1()1.  It  Is  composed  of  a  claim  of  $ij,808,0(i6,  for  increased  In- 
snrance  premiums ;  a  claim  of  $479,033,  which  is  styled  "miscellane- 
ous ;"  and  a  claim  of  $10,260,062,  for  losses  sustained  in  respect  of  the 
vessels  destroyed  by  the  crnisers. 

As  regards  the  claim  for  "  increased  insnraace  premiums,"  it  is  aclaim 
for  alleged  indirect  losses,  with  which  we  have  no  concern.  It  may  not, 
however,  be  unworthy  of  notice  that  the  claim  has  been  increased  flrom 
$1,120,795,  in  the  Former  Statement,  to  $5,808,066  in  the  Revised  State- 
ment, between  the  resi>ective  dates  of  the  4th  of  October  and  the  15th 
of  jVIarch. 

As  regards  the  before-mentioned  "miseellaneoas"  claim,  it  is  to  be 
foand  at  p.  200  of  the  Revised  Statement,  and  consists  of  the  following 
items : 

1.  A  claim  of  $11,788,  which  is  described  as  follows :  "  For  detention 
of  ship  at  Philadelphia,  nnable  to  procure  freight  by  reason  of  the  depre- 
dations of  the  Alabama  and  other  insurgent  cruisers." 

2.  A  claim  of  $15,761  for  the  detention  of  another  ship,  which  Is  de- 
scribed in  exactly  the  same  way  as  the  last  claim. 

3.  A  claim  of  $55,000  "  for  loss  of  vessel  captured  by  insargent  crnis- 
ers V.  H.  Joy  and  Music  {sailing  ander  letters  of  marque)  near  the 
month  of  the  Mississippi." 

i.  Aclaim  of  $95,000  "  for  expenses  and  Joss  on  account  of  the  break- 
ing np  of  the  regnlar  voyage  of  the  bark  Almina,  the  ship  Daylight,  and 
Che  ship  Julia  (Jr.  Tyler." 

5.  A  claim  of  $300,032  for  damages,  breaking  np  business  of  "  dis- 
patch-liae  of  China  packets." 

6.  A  claim  of  $1,452  by  John  Burns,  Manchester,  England,  for  bis 
deceased  son  Joseph  Barns,  "  for  loss  of  one  hundred  and  eightieth 
share  in  catchings  of  the  whale-ship  Hedaspe,  of  New  Bedford,  which  he 
(the  claimant)  states  was  sunk  by  the  Alabama  with  all  hands  on  board." 

As  regards  the  first,  second,  fourth,  and  fifth  of  these  claims,  it  is 
manifest  at  once,  from  the  above-mentioned  description  of  them,  taken 
from  the  Statement  itself,  not  merely  that  the  damages,  which  are  not 
and  cannot  be  attributed  in  any  definite  degree  to  any  one  or  more  of 
the  Confederate  crnisers,  are  of  for  too  remote  a  character  to  be  allowed, 
but  also  that  these  claims  are,  from  their  very  natare,  entirely  and  esaen- 
tially  claims  for  indirect  losses,  with  which  we  have  nothing  to  do. 

As  regards  the  third  claim,  there  is  no  doubt  that  it  must  have  been 
inadvertently  inserted,  for  the  cruisers  Y.  H.  Joy  and  Music  therein  re- 
ferred to  are  not  comprised  in  the  list  of  cruisers  mentioned  in  the 
United  Stat«s  Case  or  Counter  Case,  and  are  not  stated  to  have  been  in 
any  way  connected  with  any  act  or  default  on  the  part  of  the  British 
Government.' 

'  The  ume  coosiderfttion  affecCa  the  claims  connected  with  the  oruiaets  Boatoa  and 
Sallie  in  the  "FonDer  StalemeDt,"  (see  p.  63.) 
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As  regards  the  claim  by  Jobn  Barnsfor  his  deceased  son  Joseph  Baru». 
it  will  be  eitough  to  observe,  iu  the  first  place,  that  it  is  appareutly  ad- 
vanced by  a  British  subject;  in  the  second  ptacu,  that,  consideriug  the 
nature,  variety,  and  extent  of  the  demands  generally  put  forward,  one 
can  scarcely  doubt  that,  if  the  whale-ship  Hedaspe  had  been  in  fact  de- 
stroyed by  the  Alabama,  there  would  have  been  other  claiiuH  advanced, 
besides  one  for  the  loss  of  only  the  one  hundred  and  eightieth  share  iu 
the  catcbings  of  the  vessel ;  and,  in  the  third  place,  that  the  claim  is  an 
remarkable  for  the  absence  of  all  material  particulars  in  the  statement, 
as  it  ia  for  the  improbability  of  the  fact  on  which  it  is  alleged  to  have 
been  founded. 

For  these  reasons  we  are  of  opinion  that  the  whole  of  this  "  miiicel- 
laneons  "  claim  of  $479,033  must  nudonbtedly  be  rejected. 

There  remains  then  to  consider  the  claim  of  $19,260,062. 

This  amount  exceeds  the  corresponding  sum  in  the  Statement  on 
which  we  have  already  reported  by  $1,359,429,  the  excess  being  dueparttg 
to  claims  in  respect  of  vessels  not  claimed  for  nor  mentioned  in  the  Former 
ataUment,  andpartly  to  additional  claims  being 2>vt  forward  in  respect  of 
vessels  mentioned  in  that  Statement. 

Before,  however,  analyzing  this  excess,  and  stating  the  result  at  which 
we  have  arrived,  it  will  be  useful  to  make  some  observations  which  pre- 
sent themselves  on  comparing,  with  the  Revised  Statement,  the  Original 
List  of  claims  which  was  sent  by  Mr.  Seward  to  Mr,  Adams  in  August 
1866,  and  also  the  extension  of  this,  as  presented  bythe  President  to 
the  House  of  Bepresentatives  in  April,  1869,  and  which  are  to  be  found 
iu  the  fourth  volume  of  "  the  Correspondence  concerning  Claims  against 
Great  Britain  transmitted  to  the  Senate  of  the  United  States." 

These  lists  of  claims  not  only  strongly  confirm  the  opinion  we  ex- 
pressed in  our  First  Beport,  that  the  estimate  we  there  made  of  the 
value  of  the  vessels  was  probably  a  very  liberal  one,  bnt  also  show  in  a 
remarkable  manner  how  since  the  yearlSCG  the  claimants  have  inmost 
cases  enormously  increased  their  estimate  of  the  losses  alleged  to  have 
been  sustained  by  them. 

We  will  cite  some  of  the  more  striking  instances,  callins  the  list  of 
claims  sent  to  Mr.  Adams  the  "  Original  List,"  the  list  presented  to  the 
House  of  Bepresentatives,  the  "  United  States  Amended  List,'*  the  State- 
ment on  which  we  have  already  reported  the  "  Former  Statement,"  and 
the  revised  list  of  claims  on  whicb  we  are  now  reporting  "  the  Bevised 
Statement." 

The  Alert. — The  claim  as  stated  in  the  "  Original  List"  amounted  to 
$37,859 ;  in  the  "  Bevised  Statement"  {p.  1}  it  amounts  to  $202,726.  In 
the  "  Original  List "  there  was  a  claim  of  $30,000  for  "  interruptum  of 
voyage ;"  but  now,  iu  addition  to  that  amount,  there  is  claimed  a  som  of 
$144,809  for  ^^prospective  eamingsJ' 

The  Anna  Schmidt. — This  vessel  was  in  the  "  Original  List "  valued  at 
$30,000,  which  is  somewhat  less  than  the  average  valuation  we  have 
allowed  in  proportion  to  her  tonnage,  but  in  the  "  Bevised  Statement " 
(p.  13)  the  sum  claimed  in  respect  of  the  vessel  is  double  tliat  amonnt. 

The  Oolden  Eagle. — In  the  "  Oiiginal  List "  the  owners  claimed  for  the 
vessel  $36,000,  and  for  freight  $26,U00.  Our  average  estimate  in  propor- 
tion to  her  tonnage  was  about  $45,000.  In  the  "Bevised  Statement" 
(p.  40)  the  owners  claim  $86,000  for  vessel  and/rdght,  thus  increasing 
their  claim  by  ne^ly  60  per  cent. 

The  Highlander.— She  was  a  vessel  of  1,049  tons,  and  was  in  ballast. 
In  the  "  Original  List"  two  insurance  com  ganies  advanced  claims  for  in- 
surances to  the  extent  of  $30,000,  which  was  probably  abont  the  value 
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of  tlie  vesael,  but  in  the  "Eeviaed  Statement"  {p.  46)  the  owners  put 
forward  an  adtlitional  claim  for  the  ship  to  the  extent  ot  $84,000.  Tbis 
claim  is,  Lowever,  far  less  extravagant  than  the  claim  for  freight,  which 
in  the  "Original  List"  amonnted  to  $6,000;  whereas  in  the  "  Revised 
Statement"  it  exceeds  8()8,000,  and  is  advanced  TCithout  any  dedactiou 
whatever,  although  the  ship  was  in  ballast  at  the  time  of  her  capture. 
It  will  be  found  that  at  pages  6  and  27  of  our  first  report  we  have  epe- 
cially  commented  on  the  character  and  extent  of  the  extraordinary 
demands  pnt  forward  in  respect  of  this  vessel. 

The  Ocean  Boter, — In  the  "  Original  List"  the  owners  claimed  $10,400 
for  value  of  ship,  toss  of  oil  on  board,  and  damages /or  breaking  up  of  voy- 
age. The  claims  now  advanced  in  the  "  Kevised  Statement "  (p.  68)  in 
respect  of  the  same  losses  exceed  $193,000,  the  difference  between  the 
original  claim  and  the  more  recent  one  being  made  up  entirely  of 
"  double  claims/or  single  losses." 

The  Kate  Gory. — In  the  "  Original  List "  the  owners  claimed  $27,800 
for  the  value  of  tM  Wig,  outfit,  and  oil  on  board,  and  there  was  also  a 
claim  of  $1,820  for  the  value  of  "  reasonable  prospective  catch  of  oil." 
In  the  "  Bevised  Statement"  (p.  .'^l)  the  amonnts  insured  have,  as  nsaal, 
been  added  to  the  claims  by  the  owners,  and  there  has  been  inserted  a 
claim  of  $19,293  for  loss  of  "prospective  catch,"  ao  that  the  original 
claim  for  $29,620  has  grown  to  $56,474. 

The  Lafayette,  Xo.  2. — In  the  "  Original  List "  the  owners  valued  the 
ship  and  outfit  at  $24,000,  which  is  less  than  our  average  valuation  ac- 
cording to  her  tonnage ;  and  the  secured  earnings  at8I0,4Tj;  but  in 
the  "  Revised  Statement "  (p.  55)  the  claim  put  forward  in  respect  of  ship 
and  outfit  and  secured  earnings  is  more  than  $89,000 ;  and  the  prospective 
earnitigs  which  were  in  the  "Original  List"  valued  at  $33,446,  are  now 
estimated  at  a  sum  exceeding  $50,000.  The  original  claim  for  $69,471 
has  grown  to  $141,858. 

The  Rockingliam. — The  claim  in  the  "Original  List"  amounted  to 
^105,000,  whereas  the  claim  in  the  "Revised  Statement"  (p.  74)  exceeds 
$225,000.  This  is  also  one  of  the  vessels  which  we  selected  in  oar  first 
report  (page  23)  as  a  striking  example  of  the  exorbitant  nature  of  some 
of  the  claims.  There  can  be  no  doubt  that  the  original  claim  was  verj 
extravagant,  but  in  the  "  Revised  Statement"  it  has  been  doubled  by 
improperly  adding  the  insurances  to  the  alleged  values. 

The  Union  Jack, — In  the  "  Original  List"  it  is  stated  that  O.  Potter, 
after  deducting  the  amount  received  from  the  Atlantic  Insurance  Com- 
pany, claims  the  sum  of  $7,584 ;  but  in  the  "  Revised  Statement "  (page 
111)  he  claims  the  sum  of  $34,52fl  without  making  any  deduction  for 
insurances,  although  the  insurance  companies  at  the  same  time  claim 
$32,014  in  respect  of  the  amount  insnred  by  them ;  aud  it  therefore 
clearly  follows  that  a  sum,  at  any  rate  exceeding  $26,000,  is  claimed 
twice  over, 

The  Catherine. — In  the  "Original  List"  the  owners  claimed  abont 
$45,000  for  vessel  and  secured  earnings,  but  made  no  claim  in  respect  of 
prospective  earnings.  Now  in  the  Revised  Statement  (p.  229)  there  is  a 
claim  put  forward  of  $35,829  for  loss  of  vessel  and  cargo,  over  and  above 
$31,676,  the  alleged  amount  of  insurances  by  the  owners,  which  is  also 
at  the  same  time  claimed  by  the  insurance  company.  In  addition  to 
this  there  is  a  claim  for  prospective  earnings  exceeding  $19,600,  so  that 
the  original  claim  of  $4o,805  has  now  grown  to  the  enormous  sum  of 
$272,108. 

TA«Farorite.— Shewaaabarkof  393  tons.  In  the  "Original  List"  the 
Atlantic  Insurance  Company,  as  insurers  and  assignees  of  the  owners, 
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claimed  for  loss  on  vessel  and  outfit  $40,000,  which  there  can  be  little 
doubt  waa  the  fnll  valne.  In  the  "  Revised  Statement"  (p.  240)  the  claims 
in  respect  of  the  vessel  and  Qutfit  amount  altogether  to  $110,000.  The 
master  in  the  "  Original  List"  claimed  $1,498  for  the  Joss  ofhiseffeeti  ;  but 
now  he  claims  for  the  loss  of  his  personal  property,  $2,239,  and /or  lost  of 
interest  in  oil  and  bone  $2,709. 

The  Isaac  Hoicland. — In  the  ''  Original  Liat "  the  claim  for  prospective 
earnings  was  $53,075,  but  in  the  "  Eevised  Statement"  (p.  247}  it  has 
grown  to  nearly  four  times  that  sum,  namely  to  $196,158,  Moreover  in 
the  "  Original  List"  the  owners  claimed  $65, 000  for  ship  and  outfit,  sub- 
ject to  abatement  for  insurance;  whereas  in  the  "  Eevised  Statemenfthey 
claim  the  same  sum,  hut  protest  against  any  diminution  of  claim  by  reason 
of  insurance  obtained  by  t^m,  although  the  insurance  companies  claim  at 
the  same  time  the  whole  amount  insured  by  them. 

Tke  General  WiUiams.~-lii  the  "  Original  List "  the  owners  claimed 
$40,503  as  damages  by  the  destruction  of  the  vessel,  over  and  above 
$44, 673,  tLe  amount  trf insurances  received  by  them.  In  the  "  Revised 
Statement"  (p.  241)  there  is  added  to  theamoant  of  insurances  a  snm  of 
$85,177,  the  claim  being  in  this  manner  alt  but  doubled.  There  are  also 
added  the  following  claims :  A  claim  by  the  owners  for  ^'prospective 
earnings  amounting  to  $196,807 ;  a  claim  by  the  master  for  loss  of  *'yro- 
spective  catch,  time,  and  occupation,"  amounting  to  $20, 000;  a  similar 
claim  by  the  mate,  amounting  to  $10,000  ;  another  claim  of  $30,000,  for 
insurances  on  vesM  and  owyt/y  and,  finally,  the  sum  of  $16,000  for 
insurances  by  the  owners  on  the  f  esser*  prospective  earnings.  In  this  man- 
ner the  original  claim,  which  was  less  tban  $66,000,  has  grown  to  the 
snm  of  $406,934,  and  has  therefore  been  increased  more  than  sixfold. 

The  instances  we  have  given  are  snfQcient  to  indicate  that,  since  the 
year  1866,  the  owners  have,  to  a  very  rcmarliable  extent,  raised  their 
demands  in  respect  of  the  vessels  and  their  earnings;  but  the  table  (No. 
1)  appended  to  this  report,  which  exhibits  the  amounts  claimed  in  1866 
in  the  "Original  List;"  those  claimed  in  1869  in  "the  List  presented  to 
the  United  States  House  of  fiepresentatives ;"  those  comprised  in  the 
"  Former  Statement"  of  November,  1871 ;  and  those  claimed  in  the  Ee- 
vised Statement  of  March,  1872,  will  show,  in  a  far  more  striking  man- 
ner, to  what  an  enormous  extent  almost  every  claim  has  grown  at  each 
of  these  successive  stages. 

After  these  preliminary  observations,  we  proceed  to  analyze  the 
revised  claim  of  $19,260,062 ;  and,  following  the  plan  adopted  at  page 
13  of  our  first  report,  we  begin  by  directing  attention  to  and  correcting 
some  mistakes  or  errors  which  appear  to  have  crept  into  the  flgares  in 
the  "Eevised  Statement,"  as  they  had  done  in  the  former  statement. 

The  following  have  the  effect  of  improperly  diminishing  the  claim, 
and  require  its  total  amount  to  be  increased : 
CommonvieaUh. — The  addition  of  tbe items  (pajcel 31-137) gives  ....     (153,645 

The  amoDnt  claimed  in  the  Summar;  (page  337)  is 452,042 

TliiiBKiviDg  a  differeoce,  which  bu  to  fe  added,  of (1,603 

Conitt  Am. — The  addition  of  the  itema  (page  147)  gives 25,400 

The  total  amount  of  the  ciaim  Is,  ho \rever,  stated  at 25,000 

Thus  giving  a  difTerence,  which  has  to  be  added,  of 400 

Morning  Star.— la  the  Eerised  Statement,  page  64,  the  claim  ad- 
vanced Is  15,614.40,  gold,  nhsreaa  on  the  statement  on  which  we 
have  reported  it  was  (7,744,  currency,  thus  giving  rise  to  an  ap- 
parent difference  of  (S,11KI.60.  Bot,  for  the  pnrpoae  of  comparing 
the  tivo  statements  with  one  another,  it  will  be  proper  to  keep 
the  omouDt  iacnrrency,  and  therefore  neceasarf  to  add 3,130 

Therefore  the  total  sum  to  be  added  is 4, 133 

n,g7cd  ay  Google 
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Oo  the  otber  hand,  the  following  errors  have  tbe  effect  of  improp- 
erly increasing  the  claim,  aad  require  its  total  amotiDt  to  be  reduced : 

ToiirHr.— The  addition  of  the  items  (pBRB  31)  Kires (32,307 

The  unonot  claimed  in  the  Summary  (page  33i!)  ia 33, :)07 

Thus  giving  a  difference,  which  has  to  be  deducted,  of ?1,000 

Ifri  Storhtcit.— (Page  59.)  lu  this  claim  there  ie  an  error  to  the 
nmonnt  of  (33,350  of  the  atrimgeBt  character.  After  the  claim  by 
tbe  on-Qers  there  is  inserted  a  momoraudum  that  the  ineuronces 
effected  amounted  to  (23,350 ,'  a  memorandum  which  was  indeed 
not  necessarf,  inasmuch  as  that  same  amoant  is  claimed  by  three 
impanies;  ;et  that  sum  of  (23,350,  (so  referred  to  in 
tudiUD,)  OB  well  OB  the  like  amonnt  claimed  by  the 
a  companies,  is  made  to  form  part  of  the  total  claim. 
This  strange  mistake  most,  of  course,  be  corrected  bj  deducting 
thesnmof 23.350 

OcramSirtr. — (Page  68.)  An  exactly  similar  mistake  to  that  which 
we  bare  Jost  aot»d  presents  itself  in  this  case.  Tbe  sant  of 
(34,710,  whiob  ie  referred  to  as  "  tbe  amount  of  the  insurances  " 
bting  added,  altbough  the  same  amonnt  is  claimed  by  the  iugur- 
snce  compauieA.    We  have,  therefore,  to  deduct  the  sum  of 21,710 

Sea  ZarL— (Page  78.)  An  exactly  similar  mistake  of  adding  to  the 
amounts  claimed  by  the  insurance  companies  the  sums  mentioned 
by  the  owners  as  "the  amonnts  of  the  insurances"  presents 
ilulf  in  this  cose,  and  renders  necessary  a  dedncljou  of 7,  9^ 

riimJadc. — Tbe  addition  of  the  items  (page  110)  gives 173,175 

Tbe  amount  claimed  in  the  Summary  (page  336)  is 173,335 

Thus  giving  m  difference,  which  ha«  to  &  deducted,  of 60 

Cnum  Peini.— The  addition  of  tbe  items  (page  148)  gives 417, 903 

Tlie  amoant  claimed  in  the  eammary  (page  337)  is 417,913 

Thoi  giving  a  diffarenoe,  which  has  tub«  added,  of 10 

H.  J.  Coleord. — (Page  186.)  There  is  an  error  in  addition  (which 
vb  notice  only  for  tbe  pnrpoeeof  keeping  onr  figures  accurate) 
amounting  to 1 

to  these  errors  have  to  be  added  those  adverted  to  at  page  13 
of  our  former  report,  which  have  not  been  corrected,  tik,  those 
occurring  in  the  cases  of  the  General  Williams,  Gypsy,  and  Pearl, 
vhich  errors  are  repeated  in  the  "Revised  Statement,"  and 
amonnt  to 123,346 

Tiiese  errora  reonire,  therefore,  the  claim  to  be  altogether  reduced  by  the 
sum  of 180,457 

We  have,  therefore,  to  dednct  the  last-mentioned  amonnt  from,  and  to 
add  the  before-mentioned  enm  of  (4,133  to  (19,260,062,  which  is  the 
total  amount  of  tlie  claims  in  the  "  Revised  Statement,"  esclusive  of 
Ihe claims  styled  "miscellaneous,"  and  those  for  "increased  insurance 
preminms."  Having  made  the  necessary  snbtraction  and  addition,  we 
irrive  at  the  corrected  amonnt  of 819,083,738 

.ti  compare«l  with  the  corrected  amount  of  the  clum  in  the  "Former 
Statement,"  as  oacettained  at  page  13  of  onr  first  report 17,763,910 

>linwiQg  therefore  an  increase  of  claim  in  tbe  "  Bevised  Statement," 
aniouutiDg  to 1,319,828 

Adopting,  as  in  our  first  report,  tbe  classes  A,  B,  C,  D,  E,T,  ■which 
we  there  defined,  and  under  which  we  arranged  the  various  vessels,  the 
corrected  amounts  of  claims  In   tbe  "Former"  and  in  the  *'I±eviBed 

'  [n  the  "  former  statement,"  altbough  there  were  t 
Df  the  Levi  Starbnck,  Ocean  Rover,  and  Sea  Lark  as 
ujtQi,''  the  errors  above  pointed  ont  were  not  made. 
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Statements"  respectively,  together  witli  the  increase  of  claim  io   the 
latter  statement,  may  be  exhibited  in  the  folIowiDg  form  : 


• 

51 
P 

III 

•as 

ill 

il 

»8, 147. 368 
3, 107, 142 

504,481 

*8, 073,810 
2,867,619 
5,794,687 

730,959 
396,835 

642:235 

19,083,738 

17,763,910 

l,319,82i? 

It  is,  hoiiTever,  to  he  observed  that  in  order  to  ascertain  the  amoant  of 
the  additional  claims  actually  advanced  in  the  "  Bevised  Statement,"  we 
mnst  take  into  account  the  ftet  that  in  this  statement  the  claims  in  re- 
spect of  four  vessels  have  been  withdrawn,  and  those  in  respect  of  three 
others  have  beeu  reduced.  In  these  cases,  namely,  of  four  of  the  eight 
bonded  whalers,  (belonging  to  Class  A,)  captured  by  the  Shenandoah, 
the  claims  comprised  in  the  "  Former  Statement,"  amounting  to  $208,- 
996,  have  been  entirely  withdrawn  ;  in  the  case  of  the  Altamaha,  (be- 
longing to  Class  A,)  captured  by  the  Alabama,  the  claim  has  been  re- 
duced by  $15,450 ;  in  that  of  the  Avon,  (belonging  to  Class  B,}  captured 
by  the  Florida,  the  claim  has  been  reduced  by  $67,000 ;  and,  finally, 
in  the  case  of  the  Emma  Jane,  (belonging  to  Class  D,)  captured  by  the 
Alabama,  the  claim  has  been  reduced  by  $9,000. 

Iq  order,  then,  to  determine  the  amount  of  the  additional  cUiinu  com- 
prised in  the  "  Revised  Statement,"  we  mnst  evidently  deduct  the  above 
sums  from  the  claims  made  in  the  former  statement,  before  comparing 
them  with  those  in  the  Eevised  Statement,  and  in  this  manner  it  can  be 
shown  that  the  additional  claims  may  be  exhibited  in  reference  to  their 
amonnt  and  distribution  in  the  following  tiible : 


In  I«fs[«DC«  to 


i.„re„^ 

ocmlwn. 

■  "as 

A1nltt.nt.... 

V6i™l,tti,dinBii™iK««oaao 

...    140,IIM 

»..    mlva 

-  *s^ 

CUrauee'. .'.'.'. 

;.  gSS 

::  145; m 
■-  ^'"'^ 

%T9t 
..    119.041 

Betribotion. . 

We  now  proceed  to  consider  the  amounts  of  the  additional  claims  as 
stated  and  arranged  in  the  first  column. 
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Class  A. 

There  is  one  alteration  in  the  "  Revised  Statement"  of  some  importance 
which  we  have  already  referred  to.  In  the  claim  in  respect  to  the  Alta- 
maha,  (which  will  be  found  commented  on  at  page  19  of  oar  first  report 
as  oae  manifestly  extravagant,)  in  addition  to  the  claim  hy  the  owner  of 
$13,000  for  the  brig  and  her  outfit,  there  was  a  claim  in  respect  of  the 
brig  advanced  by  "  an  agent"  amounting  to  $15,450.  This  latter  claim 
has  been  withdrawn,  bo  that  the  total  claim  in  the  "  Bevised  Statement" 
is  reduced  by  that  amonut,  and  the  sum  now  claimed  for  the  vessel  and 
her  outfit  is  1 12,000,  which  isonlyllOO  more  than  our  allowance  of 
f  100  per  ton  would  give. 

Id  the  "  Former  Statement "  the  claims  in  this  class  were : 

In  ibapect  of  41  -wbalers,  ftmonnting  to J7, 435,743 

In  respect  of  6  fish ing-veBaels,  amounting  to 43,360 

Inrespact  of  8  whalers  "bonded"  or  detained, amonoling  to.  -       595,747 

Therefore  tlie  total  claim  in  the  "  Former  Statemenl "  amount- 
«.l  to |)j,»73,810 

but  there  have  lieeu  withdrawn  the  claims  for  4  out  of  the 
6  "  bonded"  whalurs,  amounting  together  to 208,996 

And  the  claim  in  ruapect  of  the  Altamaha  haa  been  reduced 
by  15,450 

LeaTJng  tbereigre  the  amount  of |7, 849, 364 

Wbifh  Binoaot  baa  to  be  compared  with  the  corrected  amount 
of  the  claima  in  Claw  A,  cootained  iu  the  "Revised  Slate- 
mtnt,"  that  ia  to  say,  with ^,147,363 

Therefore  tbe  total  amount  of  the  aditloool  claims  in  Claw  A, 
cuntained  in  the  K«viiied  Statemeut,  amouots  to 1997,999 

TluM  additional  claims  consist  of — 
Kfw  Claims,  that  is  claims  in  respect  of  vessels  not  mentioned 
in  the  Former  Statement,  amounting  to $30,205 

firlier  Claims,  that  Is,  claims  in  respect  of  vessels  which  are 
luentioned  in  the  Former  Statement,  viz : 

0)  For  yossoIb  and  outfits e.2fi:l 

iljForsocnred  earnings 30.789 

I'.  I  For  prospective  earoings.--.  ..... --... . 150,314 

id)  For  damages 55,200 

If)  For  personal  effects 23,228 

267, 794 

Giviuga,  before  a  total  of 397,999 

I.  As  regards  the  Further  Claims,  In  our  First  Report  on  Class  A  we 
fiilly  provided  for  all  losses  sustained  in  respect  of  the  vetseU  and  outfits, 
Iheir  tecured  and  prospective  eamtTigs  (a,  &,  c.)  We  therefore  see  no 
reason  why  any  allowance  sbonid  be  made  on  account  of  these  Fur&ier 
Claims,  but  it  may  be  worth  while  to  observe  that  so  far  as  they  relate 
to  the  vessels,  they  can  almost  all  be  proved  to  arise  from  insurance 
companies  and  the  owners  simnltaneoasly  putting  forward  claims  for 
Ibe  same  sums;  that  the  additional  claims  tor  projective  earnings  are 
advanced  by  three  vessels,  the  La  Fayette,  Catherine,  General  Williams, 
for  the  prospective  mrnittgs  of  which  enormous  sums  were  already  claimed 
in  the  "  Former  Statement,"  and  which  will  be  found  specially  referred 

2»°  wglc 
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to  at  pages  317  and  318  of  this  Beport,  as  illastratiog  tUe  remarkable 
extout  to  7hich  the  owners  hare  iocreased  their  claims  since  the  year 
1866. 

The  item  of  ^55,200  foTdatnagea  comprises  claims  for  IoMo/lim«,  vaga, 
and  occupation.  These  mast,  for  reasons  stated  io  oar  First  Beport,  be 
disallowed,  bat  it  may  nevertheless  be  useful  to  cite  some  instances  in 
order  to  show  the  nature  and  extent  of  the  claims  advanced  under  this 
head. 

The  Master  of  the  Edward  Carey  claims  $10,000  as  damages  for  loss 
of  time  and  occupation;  the  Mate  of  the  Pearl  and  a  Cooper  on  board 
the  same  vessel  claim  respectively  $5,000  and  $1,200  for  loss  of  time; 
the  Mate  of  the  Levi  Starbock  claims  $9,000  for  loss  of  time. 

As  regards  the  claim  of  923,22S  iorioss  of  personal  effects,  by  far  the 
greater  part,  namely,  $18,346  is  advanced  in  respect  of  losses  occasioned 
by  the  captures  made  by  the  Shenandoah.  It  will  be  found  id  our  First 
Report  on  Class  A  that  we  considered  the  claims  for  loss  of  personal 
effects  occasioned  by  the  captures  made  by  the  Shenandoah  to  be  veiy 
extravagant,  and  that  we  consequently  made  a  ratable  allowance  for 
these  'claims,  while  we  passed  those  in  respect  of  vessels  captured  by 
the  other  cruisers.  We  see  no  reason  for  allowing  anything  more  for 
pergonal  effects  alleged  to  be  lost  by  reason  of  captures  by  the  SbeoaD- 
doah;  but  to  show  the  exorbitant  nature  of  the  additional  claims  of 
$18,346  we  will  mention  that  the  Master  of  the  Catherine  claims  $3,625; 
the  First  Mate  of  the  Isaac  Howlaud  claims  $3,227 ;  and  the  Master  of 
the  Pearl  claims  $5,350,  • 

With  respect  to  the  farther  claims  for  personal  effect*  in  the  cases  of 
the  other  whalers  we  propose  to  pass  them,  with  the  exception  of  those 
by  the  Master  and  Mate  of  the  ^ye,  (a  vessel  of  211  tons,)  amounting 
together  to  $2,023.  We  think  that  $750  will  be  an  ample  allowance  for 
these  two  claims.  These  considerations  will  give  $3,609  as  the  total 
allowance  in  respect  of  the  Further  Claims  for  personal  effects. 

II.  As  regards  the  New  Claims,  that  is,  claims  in  respect  of  vessels 
not  mentioned  in  the  "Revised  Statement."  These  consist  of  four  fishing- 
vessels,  alleged  to  have  been  destroved  by  the  Tallahassee,  viz:  the 
Etta  Caroline  of  39  tons,  (p.  280  of  the  "Bevised  Statement,")  the 
Floral  Wreath  of  54  tons,  (p.  281,)  the  Magnolia  of  36  tons,  (p.  285,)  luid 
the  Pearl  of  43  tons  (p.  280,)  and  two  fishing-vessels,  the  Bipple  of  6i 
tons,  (p.  210,)  and  the  Archer  of  62  tons,  (p.  207,)  the  former  of  which 
is  stated  to  have  been  destroyed  by  the  Tacony,  and  the  latter  of  which 
is  alleged  to  have  been  detained  by  the  same  cruiser  and  to  havelotf  A«r 
outfit 

In  respect  of  the  first  fonv  jisUingvesseU  destroyed  by  the  Tallahassee 
the  claims  for  the  valae  of  the  vessels  amounts  to  $16,200,  and  the  claim 
for  secured  earnings  to  $900.  We  propose  to  allow  this  last  claim  of  $900 
and  the  claim  of  $2,700,  the  alleged  value  of  the  Magnolia  and  Pearl,' 
and,  estimating  the  value  of  the  Etta  Caroline  and  Floral  Wreath  at 
the  rate  of  $50  per  ton,  in  accordance  with  our  First  Keport  on  Class  A, 
to  ^low  for  their  values  $4,650,  so  that  our  proiwsed  allowances  in  re- 
spect of  the  four  fishing-vessels  destroyed  by  the  Tallahassee  amonot 
altogether  to  $8,250,  whereas  the  claim  amounts  to  $17,100. 

As  regards  the  liipple  and  the  Archer,  the  two  fishing-vessels  cap 
tured  by  the  Tacony,  the  claim  in  the  "  Bevised  Statement"  in  respect 
of  the  former  for  vessel  and  catckings  on  board  is  $8,805,  that  in  respect 

■  Tbis  TeBHKl  Poarl  is  a  dilferent  vessel  from  tliat  reftTreil  to  ubovQ ;  the  cUimiin  k- 
epectof  tlio  former,  irliirli  is  a  Bnialllishiiig-vptwel,  is  at  pnge  286,  and  the  clain^iu  w- 
Bpect  of  the  latter,  which  is  a  liark,  in  at  p.  2.59. 
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01' the  Archer  for  outfits  lost  is  $2,500,  and  for  loss  of  time  91,800,  so  that 
tlie  total  claim  Id  respect  of  thesd  two  flshiug-TcsseU  is  $13,105. 

In  accordRDce  with  our  First  Report  on  Class  A  we  propose  to  allow 
lor  tlie  Talue  of  the  Ripple  and  her  ontfit  at  the  rate  of  $50  per  ton 
(SiviDif  $3,200,)  and  for  the  outfit  of  the  Archer  at  the  rate  of  $20  per 
lOD  (giviDf;  $l,240,j  and  for  the  catehings  of  the  Ripple,  and  the  detention 
lit  tlie  Archer,  we  propose  to  allow  the  snm  of  $900  each. 

We  thus  And  that  the  total  amount  to  be  allowed  for  the  Ripple  and 
tbe  Archer  will  be  $6,240. 

The  result,  therefore,  is  tlint  for  the  A'eu?  Cktm«,  amounting  to  $30,205, 
n*e  propose  to  allow  $14,400. 

Adding  to  that  amount  the  sum  of  $3,600,  the  above-mentioned 
allowance  for  theFurtJier  Claims,  we  find  that  our  allowance  for  all  tbe 
iulilittoual  cliiimg  in  Class  A,  comprised  in  the  "  Revised  Statement,"  is 
*1S,099. 

The  above  i-esnlts  may  be  exhibited  in  the  following  form  : 

CliuniH.  rTO[>u*<IAllt>R'a. 

-Vftf  ffainm ■. #;iO,aor.  $14,490 

firHtrClainu— 

d)  Ve«wU  and  ontHts $8,363                               

.*;.S«<;uredeaniiugs :»,78!>                              

.'■I  Prospective  eariiiogs 150,314                               

iiJiDamuRM STi.SOO                              

•   PcrBonal  eff.H;t8 W.2a«  "  — 


207,794 


Class  B. 

We  will  DOW  proceed  to  report  on  such  claims  comprised  in  the  "Re- 
vised Statement "  as  are  to  be  referred  to  Clasa  B,  that  is  to  say,  the 
class  of  vessels  loaded  with  given  specific  cargoes ;  and  we  begin  by  notic- 
iDg  an  exceptional  case  in  which  a  somewhat  important  redaction  is 
made  in  the  claim.  It  will  be  fonnd  at  page  22  of  oar  First  Report  that 
«'e  selected  the  Avon  as  a  case  illustrating  the  extravagant  nature  of 
H>me  of  the  demands  under  this  Class  B.  She  was  a  vessel  of  900  tons, 
and  the  total  claim  in  respect  of  ship  and  freight  in  the  "  Former  Stat«- 
meut"  amoanted  to  $130,000.  We  allowed  for  the  vessel  $36,000,  and 
for  the /re^At  $25,000 ;  so  that  the  total  allowance  was  $61,000.  In 
ihe  '^Revised  Statement,"  the  claim  has  been  rcdnced  from  the  afore- 
mentioned sum  of  $130,000  to  $63,000,  being  only  $2,000  more  than  oar 
allowance. 
In  the  "  FoTmeT  Statement "  the  claims  id  this  lAaae  amonutcd 

to 12,867,619 

Bill  the  I'laim  in  respect  of  the  Avon  baa  been  reduced  by 67,000 

LcavitiR,  Ihercfure,  the  amonat  of |2, 800, 619 

I<i  W  coinparfd  wiib  tbe  corrected  amoant  nf  claims  in  Cla»H 

R.  coniaine<l  in  the  Keviited  Statement,  aiuoautiu);  Vo 3, 107,141 

Tfaercrure.  Ihe  total  aiuotint  of  the  additional  claims  in  tbe  Ke- 

viwd  Statement  ie ., 306,529 


And  it  consists  of: 
"   Additinnal  claims  for  value  of  vuhhcIs,  (iuotudiag  in 

1.  Aililitiunul  cluiiiiB  for  value  of  fteiKht8,(incliidiDgiii ,._  ....   . 

'  I  Aiidition.tl  claiins  fur  value  of  carKoca,  (iuoludiog  insurances)..  87,706  J'$30G,52S 

il  Addiliuual  claims  lor  damagea 7,lilCt  I 

'  Additioiini  ctaims  for  pcroousl  effects 10,7MJ  . 
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As  regards  the  item  (a,)  the  additional  claims  for  the  vetteU,  it  con- 
sists of  $40,000  claimecl  by  owners  or  insaraace  companies  over  and 
above  tbeir  claims  in  the  "  Former  Statement ; "  of  $17,442  for  vessels 
not  mentioned  in  the  "  Former  Statement  ;^  of  $104,200  for  veeseU  the 
valoe  of  which  was  not  claimed  for  in  the  "  Former  Statement,"  althoagh 
claims  in  respect  of  their  cargoes,  or  other  matters  connected  with  them, 
were  advanced. 

The  first-mentioned  part  of  the  claim,  amounting  to  $40,000,  must, 
of  course,  be  rejectetl,  as  the  estimate  of  $40  per  ton  which  we  made  ui 
our  First  Report  will,  m  onr  opinion,  afford  an  adequate  allowance  for  the 
value  of  the  vessels. 

The  second -mentioned  part  of  the  claim,  amounting  to  $17,442,  is 
for  the  Otter  Kock,  (page  123,)  the  Arcade,  (page  266,)  and  the  E.  F. 
Lewis,  (page  279.)  Although  in  none  of  these  cases  any  tonnage  is  given 
or  other  means  affortled  to  arrive  at  a  judgment  of  the  values,  never- 
theless, inasmuch  as  it  would  not  be  prudent  or  proper,  for  the  purposes 
of  onr  Present  Keport,  to  reject  these  claims  altogether,  we  have  esti- 
mated the  value  of  the  vessels  by  making  a  deduction  proportlooate  to 
what  we  found  in  onr  First  Report  on  Class  B,  to  represent  the  o%'ervaln- 
ation  of  all  the  vessels.  The  deduction  so  arrived  at  amounts  to  $6,843, 
leaving  as  the  allowance  to  be  made,  $10,800. 

As  regards  the  last  mentioned  portion  of  the  claim  for  $104,200,  it  will 
be  fbuud,  in  the  note  at  page  20  of  onr  First  Report,  that  in  Class  B  there 
were  five  vessels  the  values  of  which  were  not  claimed.  In  the  "  Revised 
Statement,"  claims  are  now  advanced  for  three  of  these  vessels,  viz,  the 
M.  L.  Potter,  of  400  tons,  (page  122,)  the  Windward,  of  160  tons,  (page 
204,)  and  the  Lamont  Dnpont,  of  195  tons,  (page  285.)  Accordingly,  for 
the  values  of  these  vesseU  of  an  aggregate  tonnage  of  755  tons,  we  now 
make  an  allowance  at  oui  ordinary  rate  of  $40  per  ton,  amounting  to 
$30,200,  and,  adding  this  to  the  afore-mentloned  sum  of  $10,800,  we 
find  that  there  shonid  be  allowed,  in  respect  of  the  claim  of  $161,642 
for  the  value  of  the  vessels,  (a,)  the  sum  of  $41,000, 

As  regards  the  item  (o,)  viz;  the  additional  claim  of  $39,233  for 
freights  and  insuratices  thereon,  It  is  divisible  into  $8,477  claimed  by 
owners  or  insurance  companies  for  freights  over  and  above  their  claims 
in  the  "  Former  Statement ; "  of  $  1,266  for  freights  in  respect  of  vessels, 
not  comprised  in  the  "  Former  Statement  j"  of  $29,500 claimed  for  freights 
of  vessels  (for  the  first  time)  in  the  "  Revised  Statem^it,"  althongh  other 
claims  connected  with  those  ships  were  advanced  in  the  Former  State- 
ment. 

The  first -mentioned  part  of  this  claim,  $S,477,  must  be  rejected,  sioce 
we  have  already  made  allowance  in  our  former  report  for  losses  ia 
respect  of  freight. 

The  secondly-mentioned  part  of  the  claim,  $1,256,  we  propose  to  pass, 
as  it  does  not  appear  to  us  to  be  very  excessive. 

The  last-mentioned  part  of  the  claim,  $29,500,  is  made  np  of  $6,000  in 
reapect  of  the  M.  L.  Potter,  $5,000  in  respect  of  the  I.  Littlefield,  and 
$18,500  in  respect  of  the  Gilderaleeve,  for  which,  in  the  Farmer  State- 
ment, no  claims  were  advanced ;  and,  consequently,  no  allowance  has 
yet  been  made.  We  have  shown  in  our  First  Report  that  the  claims  for 
gross  freight  cannot  be  admitted,  and  we  propose,  instead  thereof,  to 
make,  in  accordance  with  the  principles  stated  in  oar  First  Report,  the 
ample  allowance  of  $6,000. 

As  regards  item  (c,)  viz :  the  additional  claim  of  $87,706  for  cargo  and 
iitsuramcea  therein,  the  amount  of  the  insurances  being  $72,197.  The 
Bame  difficulties  which  we  explained  in  our  First  Report  of  coarse  present 
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tbemselves  here  also  in  respect  of  the  cargoes ;  aud,  although  (as  we 
shall  show  when  diseassing  the  additioaal  claims  nnder  Class  G)  there 
are  many  reasons  for  inferring  from  the  additional  claims  made  in  the 
K«nsed  Statement  that  onr  deduction  of  12  per  cent,  will  probably  prove 
to  be  very  inadequate,  we  think  it  better  for  the  purpose  of  this  provi- 
sional estimate  to  abide  by  the  rule  we  have  hitherto  adopted. 

As  regards  item  (rf,)  viz  :  the  claim  of  J7,183  for  damages,  it  is  pre- 
.seuted  in  respect  of  one  ship,  (tbe  Emily  Fisher,  page  222,)  the  tonnage 
(if  which  is  not  given,  and  it  is  described  as  a  claim  for  partial  destruc- 
lionoftke  vessel,  for  loss  of  freight,  for  loss  paid  oteners  of  cargo,  and  for 
I'm  (paid  ejrpenaes,  d:c.)  on  vessel.  The  ship  is  described  in  the  "  Kevised 
Statement "  aa  having  been  captured  by  the  "  lletribution,"  and  run 
.i^hore  on  the  Acklin  Islands,  where  she  was  partially  destroyed; 
whereas  in  the  "  Former  Statement"  no  mention  whatever  was  matle  of 
lier  having  been  run  ashore,  nor  was  any  reference  made  to  any  claim 
advanced  for  damage  to  tlie  ship,  although  a  particnlar  description  was 
given  of  the  injury  sustained  by  the  cargo.  Goosideriug  the  peculiar  form 
in  which  the  claim  is  presented,  aud  that  if  the  ship  had  in  fact  sua- 
taiaed  iujiiry  for  which  the  owners  had  not  already  received  compensa- 
tion, those  owners,  who  are  stated  to  reside  in  New  York,  wonld  in  all 
jirobability  have  advanced  claims  at  an  earlier  moment  than  the  15th 
April  last,  wo  are  of  opinion  that  this  claim  should  be  entirely  rejected ; 
aud  it  appears  to  us  that  the  propriety  of  this  view  is  much  confirmed 
iiy  the  fact  that  a  considerable  portion  of  the  additional  claim  is  alleged 
10  be  for  loss  paid  to  owners  of  cargo,  and  that  the  latter  claim  for  loss 
of  cargo  S!),3.'iL'.20,  while  the  insurers  on  cargo  claim  ej^actly  the  same 
amount. 

Finally,  as  regards  item  (<■,)  viz:  the  claim  of  §10,758  for  personal 
eftcis,  we  propose,  as  in  our  First  Report,  to  go  through  the  different 
cases,  and  to  state  when  we  think  that  any  deduction  should  be  made; 
merely  premising  that,  in  estimating  the  deduction,  we  have  taken  into 
account  the  tonnage  and  character  of  the  vessel,  the  form  in  which  each 
tiaim  is  presented,  as  well  as  other  circumstances  which,  in  certain 
cases,  appear  to  ns  material,  but  which  it  is  not  necessary  to  point  out 
snecitically. 

Lafa^tlte. — Here  tlie  claim  by  tliu  mate  for  t7t>e,  Khicli  is  mure  Ibao  tliiit  advauix<l 
liy  the  CuptiiiD,  appears  to  ui  oxcuHsii'e.   W»  pn>poKe  that  it  itli»iilil  be  Te<l>it»Hl 

}f.  L.  Potter. — We  pTopuHO  no  rednction. 

.I'o*. — In  tbia  eaan  tbe  Mnster,  in  addition  to  bin  furnier  claim,  wbicb  (aa  will  be 
itvn  on  teiurvDce  to  otir  First  Raport,  pa^e  "iA)  appeared  to  us  exorbitant,  ban 
ulvanced  a  claim  of  ^iOO,  \Vh  propose  tbat  Ibis  should  be  rnjectcil.  Tbis 
will  rwiHire  a  dwlnction  of 200 

.'-'irfif  m  (.'roM. — We  pro]iose  no  deduction. 

''iian. — Here  tbe  Mate  claims  for  lott  of  peraoaai  effect*  aad  vmgcn,  (1.VJ.  For 
rrasuns  full]' stated  in  our  First  Report  tbe  claim  for  wng^oiUHt  be  disallowed, 
uiid  we  puriMiee  to  allow  in  respect  of  tlit  lout  of  effecU,  jiOO,  making  a  dt-duc- 
lion  of 225 

.Irlanlie. — In  tbis  caite  tbe  Master  claims  fur  low  nf /reight,  ilora,  ^lonal  effects, 
fT'.ft;  the  Mate  claims  4166 ;  and  tbree  seamen  claim,  respectively,  $14.^, /ur 
'""  of  ixrwnal  fjfecti.  We  propose  to  allow  in  reepect  of  tbe  Master's  claim, 
i'-"'!).  We  propose  no  dediictioo  in  tbe  case  of  the  claim  mmle  by  the  Mate. 
The  claims  by  the  seamen  appear  to  us  to  require  a  deduction  of  frS5.  The 
'■rltTt  of  making  those  several  allowances  will  be  to  allow  in  all,  (675,  and  to 
malie  a  deduction  alto^^tbet  of 7dO 

■'("lUiK.— We  do  not  propose  that  any  deduction  should  be  made. 

ii«,,do.— Here  we  hull  a  claim  of  |4,94t  for  loss  of  perional  cffecli  by  Henry  W. 
Jiihnnin,  who  is  merely  descri lied  as  of  Stamford,  Connecticut.  We  tbiuk 
that  to  vague  and  large  a  claim  for  wnuiuif  '-ffivlt  put  forward  at  the  last  mc 
ment  is  not  likely  to  be  a  boiKi-fidr  claim,  aD<l  Chat  it  should  tberefore  l>e  disal- 
lowed, making  a  deductiou  of .-- ■■   4,941 
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Wi»4ward.—  lo  this  caae  the  Mtwtor  claims  for  b>M  of  ptrmnal  fffecli,  |500.    Thin 
appeora  to  us  extra vagaut,  and  we  propose  that  a  deduction  should  be  niadeof   tlM 

These  dednetioDS  will  be  found  to  reduce  the  claim  of  $10,758,  foi 
personal  effects,  to  $3,132. 

The  resaltj  therefore,  at  which  we  have  arrived  in  respect  of  tlie 
claims  comprised  in  Class  B  may  be  exhibited  in  the  following  fonn: 

Clainui.        P»|»rl 

ta)  For  vessels $16,643  $41,(Klil 

ib)  For  freights ■J9,'J33  ^,^-'■ 

(o)  For  cargoes 87,706  TMr- 

id)  For  damages , 7, 1S3      

(e)  For  personal  effects 10,708  3,JK 

306,522,     W.^'> 

Class  C. 

lu  the  "Focmor  Statement"  the  claims  comprised  in  ttiis  class 
amount  to JS.TW.tK 

In  the"  Revised  StatemeDt"  the  cloinu  comprised  in  this  class 
amount  to $G.U3,27a 

But  the  errors  pointed  out  at  pogeSlR  of  this  Report  in  res^t 
of  the  Commonwealth,  Sea  Lark,  Union  Jack,  Crown  Point, 
and  Colcord,  vessels  beloDgiDg  to  this  class,  require  alto- 
gether a  deduction  of 6,446 

So  that  the  corrected  amonnC  of  claim  in  the  "  Revised  State- 
ment "is 6,*3fi,9i! 

Therefore  the  total  amount  of  the  additional  claims  in  the  "  Re-  

vised  Statement"  is , GIS.SS 

And  i  t  consists  of  ;  rz—       — 

(  Additional  claims  for  vessels,  amounting  to  |104, 651  ) 

a.  I  Additional  claims  for  iusuranccs  on  vessels,  >$172,6rij 
i                                                       amonntingto      69,001  S 

i  Additional  claims  for  freights,  amountinfc  to      14,  493  i 

b.  {  Additional  claims  fur  iusumuces  on  freights,  y     79,  GUJ 
(                                                        amounting  to      65,200  S 

(  Additional  clHimii  for  cargoes,  amounting  to    226, 47tj  ) 
c  <  Adititiouat  clainis  for  ioaurances  on  cargoes,  >  336, 699 

(  omouutiugto     110,231  S 

a.    Additional  claims  for  damngcs,  amouutiug  to 22,000 

r.     Additionni  claims  for  pcrsotial  pfTecIs,  amounting  to 31. 191 

642, 235 

As  regards  item  [a,)  for  vesseh  and  insurances  on  vessels,  it  codsi^In 
with  the  exception  of  $31,800,  of  Further  Claims  for  vessels  already 
claimed  for  in  the  "  Former  Statement,"  and  may  be  almost  entirel.v 
traced  to  owners  advancing  claims  simaltaneously  with  insurance  com- 
panies. An  adeqaate  allowance  for  the  value  of  these  vessels  has.  in 
oar  opinion,  been  made  in  our  First  Report,  and  we  therefore  cannot  pro 
pose  any  further  allowance  in  respect  of  the  additional  claim,  {H2y6ol,- 
except  as  regards  the  sum  of  $21,800  just  referred  to,  which  repreBeDl> 
a  claim  for  the  Robert  Gilflllan,  of  240  tons,  (p.  ^21,)  a  vessel  not  com- 
prised in  the  "Former  Statement;"  estimating  her  value  at  our  rate  oi 
$iO  per  ton,  we  allow  for  her,  $9,600. 

It  follows,  therefore,  that  for  the  claim  (a)  of  $172,652  for  the  rmtU 
we  prox>ose  an  allowance  of  $0,600. 

As  regards  item  [b,)  for  freights  and  insurances  on  freigkU,  itconsisis.  I 
with  the  exception  of  an  amount  of  $61,500,  entirety  of  Further  Claimt  I 
for  freights  already  claimed  for  in  the  "  Former  Statement,"  and  it  niufii- 
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for  the  same  reason  for  which  we  have  just  disallowed  Bimilar  claims  iu 
respect  of  the  vessels,  he  rejected. 

As  to  the  amount  of  $61,000,  the  residue  of  this  item,  it  is  claimed 
bf  the  Atlantic  Insurance  Company  in  respectof  the  Contest,  (pivge  30.) 
It  is  to  be  observed  that  iu  the  lievised  Statement  the  ship-owners  repeat 
the  {ulmissiOD  made  in  the  "  Former  Statement,"  that  tbey  have  received 
{.'13,500  f<»'  insurances  on  ship  and  cargo,  and  for  this  amount  the  insur- 
ance company  might  be  expected  to  claim ;  but  in  addition,  they,  for 
tbe  llrst  time,  advance  a  claim  in  the  "Revised  Statement "  for  $61,500 
in  lespect  of  freight  by  claiming  for  insurance  on  ship,  cargo,  and  freight  in 
the  lump,  a  round  sum  of  $100,000.  The  ship  was  bound  on  a  voyage 
from  Japan  to  Xew  York,  and  was  1,100  tons  register,  so  that  the  claim 
(or  freight  is  at  the  rate  of  $5G  per  ton;  but  itmust  be  rejected,  because 
it  is  an  unjustifiable  claim  for  gross  freight ;  and  according  to  the  prin- 
ciples fully  stated  in  our  First  lieport,we  substitute,  in  proportion  to  the 
toDiiag:e  of  the  vessel,  an  allowance  which  we  have  estimated  at  $4,000. 

It  follows,  therefore,  that  for  the  claim  (b)  of  $79,093  for  freight,  we 
propose  an  allowance  of  $4,000. 

We  now  pass  to  item  (c,)  for  cargoes  and  insurance  on  cargoes  ;  bat  be- 
fore analyzing  this  large  additional  claim,  it  appears  to  us  important  to 
premise  the  following  general  observations. 

As  regards  the  form  iu  which  these  additional  claims  are  presented, 
there  are  two  facts  disclosed  iu  the  list  of  documents  appended  to  the 
statements  of  the  claims  which  distinguish,  in  a  very  notable  manner, 
thfsedtMtttonrrlclaimsfrom  tbosecomprised  in  the  "Former  Statement." 
The  one  is,  that  the  majority  of  the  new  claims  are  presented,  not  by 
the  claimants  themselves,  but  by  one  or  two  firms  who  seem  to  have 
made  it  their  business  to  collect  claims.  TLe  other  is,  that  in  a  very 
?re;it  uQinber,  and,  we  believe,  iu  the  majority  of  cases,  there  are  no 
biiU  of  lading  filed  at  Washington  which  would  evidence  the  shipment 
of  the  goods  or  the  property  ia  them. 

From  the  volume  already  referred  to  in  this  Report,  containing  "The 
CAirespoD deuce  leliiting  to  claims  against  Great  Britain,"  it  appears  that 
a  iiKt  of  claims  was  prepared  as  early  as  the  year  1866,  and  that  in  1869 
there  was  presented  to  the  Congress  of  the  United  States  a  new  list, 
irhich,  according  to  the  statement  of  Mr.  Hamilton  Fish,  (to  be  found 
at  page  444  of  the  same  volume,)  the  Government  of  the  Uuited  States 
"  used  every  efi'ort  to  make  as  complete  as  possible."  Under  these  cir- 
cumstauces.  and  also  when  we  find  again  a  third  list  of  claims  presented 
to  tlie  Tribunal  at  Geneva,  it  seems  scarcely  credible  that  persons  having 
I'lHtained  bona  fide  losses,  unless  they  had  already  received  compensa- 
tion, would  have  omitted  to  present  them  in  any  of  the  three  list^,  and 
would  have  deferred  doing  so  until  the  15th  of  April  last.  We  there- 
fore expect  that,  if  ever  these  additional  claims  come  to  be  separately 
investigated  and  properly  sifted,  it  will  be  found  that  many  of  them  are 
tictitious ;  that  in  numerous  cases,  and  especially  in  those  of  goods  con- 
siEned  to  or  from  British  porta,  the  owners  were  insured  iu  England, 
and  have  received  compensation  from  British  underwriters ;  and  that  iu 
other  cases,  particularly  iu  those  where  no  bills  of  lading  have  been 
flied,  consignors  are  now  claiming  for  goods,  the  property  in  which  has 
passed  to  consignees,  who  either  are  claiming  at  the  same  time,  or  have 
been  paid  by  English  underwriters. 

We  have  not,  however,  felt  ourselves  justified  in  acting  upon  this  ex- 
pectation, but  have,  with  the  exception  of  a  few  eases  which  we  shall 
particularly  notice,  adopted  the  course  pointed  out  on  page  7  of  oar  First 
Kcport.     We  accordingly  propose  to  deduct,  as  before,  12  per  cent  from 
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the  gross  amount  of  the  additional  claims  for  goods,  pioDts,  coDimis- 
sioDs,  and  insurances,  and  to  regard,  for  the  porpoae  of  the  present 
estimate,  the  balance  as  representing  the  valae  of  the  goods,  free  oa 
board,  together  with  ordinary  interest  from  the  time  of  shipment  until 
capture.  This  dedaction  of  12  per  cent,  is  justified  by  the  reasoDa  fdlly 
stated  in  the  introductory  part  of  oar  FirstBeport,  especially  as  the  ad- 
ditional claims  for  cargo  here  also  include  sometimes  claims  for  profits 
at  the  rate  of  50  and  even  100  per  cent.,  as  trell  as  claims  for  commis- 
sions, and  damages  for  non-arrival  of  goods,  and  moreover  appear  to 
involve  "double  claims  for  single  losses"  to  a  considerable  amount. 

Having  made  these  preliminary  observations  we  proceed  to  consider 
this  item  (c)  of  $336,699,  which  comprises  claims  for  cargoes,  projitg, 
commissions,  and  insurances  thereon;  and  we  will  begin  by  specifying 
those  particular  claims  which  we  think  ought  to  be  rejected. 

1.  W.  McGilvery,  page  219, — This  is  a  vessel  not  claimed  for  in  the 
"  Former  Statement,"  and  for  her  cargo  a  claim  is  made  of  $4,7^ ;  bat  as 
the  Jeff  Davis  is  not  one  of  the  cruisers  mentioned  in  the  United  States 
Case,  this  claim  must,  for  the  reasons  stated  at  page  2  of  the  British 
Connter  Case,  in  reference  to  the  Boston  and  the  bailie,  be  certainly 
rejected. 

2.  Anna  F.  Schmiilt,  page  16. — Baker  and  Hamilton,  of  Sacramento, 
California,  claimed  in  the  "Former  Statement"  $6,474  partly  directly, 
and  partly  through  insurance  companies.  In  the  "Kevised  Statement ** 
they  advance  a  claim  of  $13,078,  which  is  all  but  double  the  former 
amount  We  conflider  this  to  constitute  iu  all  probability  a  dovhU  claim 
far  a  single  loss,  and  propose  therefore  to  reject  this  additioual  claim  of 
86,604. 

3.  Sea  Lark,  pages  78-82. — Here  Osgood  and  Stetson  admit  baring 
received  irom  the  Merchants'  Mutual  Marine  Insurance  Company  $1,000, 
but  do  not  give  credit  for  this  sum,  although  it  is  also  at  the  same  time 
claimed  by  the  insurance  company.  This  therefore  constitutes  a  chuble 
claim  for  a  singU  loss,  and  gives  rise  to  the  deduction  of  $1,000. 

4  Sea  Lark.~-F.  M.  and  Mary  Rollins  claim  $10,000,  but  admit  having 
received  from  insarance  companies  $1,665  in  gold,  which,  according  to 
the  rat«  of  exchange  inferred  from  the  case  of  the  Morning  Star,  as 
stated  in  page  319  of  this  Beport,  would  amount  to  $2,150  currenci/.  There 
must  therefore  be  a  deduction  of  $2,160. 

5.  T.  B.  Wales,  page  96. — There  are  here  two  additional  claims,  viz, 
a  claim  by  Young  and  Emmons  of  $3,588  for  loss  on  cargo  above  iiwur- 
anoe,  and  a  claim  by  Samuel  Stevens  of  $3,500  for  loss  on  cargo  and 
profits  above  insura/ice.  On  comparing  the  claims  made  by  these  persons 
and  by  the  companies  with  whom  they  had  effected  insurances  in  the 
"Kevised  Statement"  and  in  the  "Former  Statement,"  we  have  scarcely 
any  doubt  that  these  claims  have  been  already  discharged  by  the  insnr- 
ance  companies  who  are  claiming  at  the  same  time,  and  we  therefore 
reject  these  two  claims,  which  together  amount  to  $7,0SS. 

6.  Good  ffope,  page  218. — Here  the  Eqaitable  Safety  lusnrauce  Com- 
IMiny  have  advanced  two  additional  claims,  one  of  $10,000  aa  insurers 
o»  cargo,  and  another  of  $10,000  as  insurers  o»  ship  for  Jasigi,  Ooddard 
&  Co.  On  comparing  the  claims  made  by  this  firm,  and  by  companies 
as  insurers  for  them  in  the  "Original  List"  of  1866,  with  those  in  the 
"List  presented  to  Congress  in  1869,"  as  well  as  with  those  in  the 
"  Former"  and  in  the  "  Revised  Statements,"  we  think  it  can  be  proved, 
almost  beyond  a  doubt,  that  the  additional  claim  by  the  insnranoe  com- 
pany of  $10,000  in  respect  of  the  cargo  must  be  r^ected  as  a  double  cIoiM 
for  a  single  toss. 
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7.  Croion  Point. — It  appears  from  the  "Original  List"  that  M.  Heller 
&  Brother,  of  San  Francisco,  and  J,  Heller  &  Brother,  of  Ifew  York,  are 
the  same  firm ;  and  &01D  this  fact  it  can  be  inferred,  with  scarcely  any 
iloabt,  from  the  claims  which  M,  Heller  and  J.  Heller  advance  for  loss 
on  cargo,  (at  pp.  125, 126  of  the  former,  and  pp.  152-154  of  the  Revised 
Statement.)  that  they  are  making  ^oubU  claims  for  single  losses,  at  Uast 
to  the  extent  of  C9,044 ;  we  say  at  least,  because  we  cannot  help  viewing 
with  considerable  suspicion  a  claim  made  at  the  same  time  by  a  firm  of 
William  Heller  &  Co.,  of  S"ew  York  and  San  Francisco,  (page  125  of  the 
''  Former,"  and  page  151  of  the  "  Revised  Statement,")  for  very  nearly  the 
same  amount  as  that  claimed  by  John  Heller.  We  therefore  dednct  the 
sum  of  19,044. 

Adding  then  together  the  seven  amounts  of  $4,752,  $6,604,  $1,000, 
*2,150,  $7,OS8,  $10,000,  and  $9,044,  which  we  reject  for  the  reasons  just 
stated,  and  subtracting  their  total  amount  of  $40,638  from  the  amount 
biaimed  for  cargoes,  namely,  $336,699,  we  obtain  a  balance  of  $296,061. 
For  reasons  already  stated,  we  deduct  from  this  balance  12  per  cent., 
mi  thus  obtain  the  sum  of  $260,534,  which,  for  the  purpose  of  the 
[iresent  estimate,  we  propose  to  allow,  instead  of  the  claim  of  $336,699. 

As  regards  item  (d,)  of  $22,000  for  damages,  there  are  two  claims,  each 
of  $10,000 — one  by  the  widow  of  the  First  mate,  and  the  other  by  the 
t>econd  mat«  of  the  Crown  Point — for  damages,  loss  oficages,  and  personal 
tfecls.  We  have  assamed  that  of  this  sum  $1,000  is  claimed  for  personal 
efatts,  and  have  therefore  excluded  it  trom  this  item ;  and  the  remaining 
ildjOOO  we  put  down  as  a  claim  for  damages  and  loss  of  wages,  time,  &c., 
nliich,  for  reasons  fully  stated  in  our  First  Report,  must  be  rejected.  The 
lesidne  of  this  item,  viz,  $3,000,  represents  a  claim  for  damages  occar 
sioned  by  the  Jeflf  Da^is,  (see  page  219,)  with  which,  for  the  reason 
aheady  stated,  we  have  nothing  to  do.  It  follows,  therefore,  that  we 
propose  to  reject  entirely  the  clai»  {d)  of  $22,000  for  damages. 

As  regards  item  (e,)  of  $31,191  for  personal  effects,  it  will  be  found,  OQ 
referring  to  our  former  Seport  on  Class  C,  (page  26,)  that  the  claiuB  for 
}<m  of  personal  effects  on  board  the  vessels  comprised  in  that  class  are 
especially  extravagant,  and  that  we  consequently  made  a  general  allow- 
ance for  these  claims,  at  the  rat«  of  $3  per  ton,  This  allowance  appeared 
and  still  appears  to  us  to  be,  on  the  whole,  sufficient  to  cover  any  loss 
probably  sustained  in  respect  of  personal  eff'ects  ;  and  as  the  "  Revised 
Statement"  does  not  comprise  any  new  vessels  belonging  to  this  class 
except  the  Robert  GilflUan,  (which,  as  already  stated,  we  put  on  one 
'tide,)  we  do  not  think  that  the  additional  claim  (e)  iav  personal  effects 
calls  for  any  additional  allowance. 

The  resolt,  therefore,  at  which  we  have  arrived  as  to  the  additional 
claims  onder  Class  C  may  be  exhibited  in  the  following  form  : 


I  Clum. 

I.  V,:«M,ls I  tl72,6S2 

^  Freights ]  79,693 

-  fs^oM xtfi.eas 

'■  DaiagM I  22,000 

■■  Pi-r80D»l  effects ,  31,191 


Disallowed.      Allowe«l. 


75,e9a  1 

76, 165  1 

4.000 
260.  KM 

ai.iai  
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•     Class  D. 

Id  the  "Funuer  Statement"  tlie  claima comprised iathia class auiouut  to  ...    $73i).:>r>:i 
But  or  tbis  amount  tliera  has  been  nitlidrawn,  in  the  caso  of  tbe  Emma  Jane, 
(page  37,)  the  sum  of 9.»h> 

Leaving  a  sum  of 721,  Sf*' 

To  be  compared  witb  the  sum  claimed  iu  tbe  "Revised  Statement" SdT,?:!! 

So  that  the  tot  »l  amountoftbeoiMTfioHaf  claims  ia  tbe"  Reviaed  Statfmeut''is    lG5.<e 

And  it  couHiHts  of  claims  fur — 

(a.)  For  ves8elB 5">-^Unfi;rj 

For  insurancoB  on  ditto 5,000  (•^'"■^' 

(i.)   Forfreigbta 

For  ins arancea  on  ditto 

Ic.)  ForcarBoea 5,000  >     ,jj  ... 

For  insSrances  on  ditto 21, 115  J     *■'"' 

(d.)  Fordamaf^ 1S.&>| 

it.)   For  personal  effect* S.ft- 

As  regards  item  (a)  for  ve»itels  and  insurances,  it  cousists  of — 

-Veu?  Claims,  [i.  e.,  claitos  for  vessels  not  comprised  in  "  Former  St.'ll^ 
ment,")  « 102,459. 

Further  Claims,  (i.  e.,  fresh  claims  for  vessels  comprised  in  "  Fomei 
Statement,")  tl4,500. 

Tbe  J^eic  Claims,  amoanting  to  1102,459,  are — for  the  TacoDy,  295  tODs. 
(page  206 ;)  the  Ooldea  fiocket,  610  tons,  (page  269;)  and  the  Vigilant. 
660  tons,  (page  271.) 

In  the  absence  of  all  information  as  to  the  class  or  condition  of  fit&f 
vessels,  we  valne  them  at  our  average  rat«  of  940  per  ton,  which  gives 
an  allowance  of  962,200. 

The  Further  Claims,  amounting  to  914,500,  consist  of  a  claim  of  $500 
for  the  Josiah  Achom,  and  914,000  for  the  Estelle. 

As  to  the  Josiah  Achom  it  will  bo  found  that  at  page  28  of  our  First 
Beport  there  was  a  claim  of  97,500  for  tiie  vessel  and  her  outfit,  which  ve 
felt  ourselves  compelled  to  allow,  becanse  there  was  no  information 
given  as  to  her  tonnage,  destination,  or  employment.  The  "  Beviseil 
Statement"  supplies  the  required  information,  and  as  our  valoation  of 
this  vessel  of  125  tons  would  be  considerably  less  than  the  amount  oi' 
97,500  already  allowed,  we  think  the  additional  claim  must  certainly  bt^ 
rejected. 

As  to  the  Estelle,  on  referring  to  page26of  our  First  Report  it  will  bf 
seen  that  we  there  rejected  tbe  claim  of  94,000  which  was  made  by  sn 
insurance  company,  becanse  it  did  not  seem  in  any  way  to  represent  the 
value  of  the  vessel,  for  which  no  claim  was  advanced  in  the  "  Form» 
Statement."  In  the  "Revised  Statemenfaclaimis  made  of  $14,000  for 
the  value  of  this  vessel,  (300  tons,)  and  although;it  is  somewhat  in  excess 
of  onr  average  valuation,  still,  judging  from  the  trade  in  which  she  ffs^ 
engaged,  we  assume  that  she  must  have  been  a  vessel  of  a  good  clas^ 
and  we  propose,  therefore,  that  tbe  claim  of  914,000  should  be  allowed. 

We  have  thus  estimated  the  Jfeic  claims  at  962,200,  and  the  Further 
claims  at  914,000,  and  therefore  propose  an  allowance  of  976,200  ior 
the  claim  (a)  of  9116,959  in  respect  of  the  vessels. 

As  regards  item  (e,)  for  cargoes  and  insurances  thereon,  it  conaisteof  i 
claim  of  921,155  by  the  Atlantic  Mutual  Insurance  Company,  for  in- 
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gursiice  OD  cargo  i>cr  the  Umpire,  and  a  claim  of  $5,000  by  Messrs. 
Lawson  and  Walker  ou  accoiiut  of  Collins  for  cargo  per  tke  Mondamin. 

Ab  to  the  claim  by  the  Atlautic  Mutual  Insurance  Company,  althougb 
it  seems  almost  iuexplicable  that  it  shogld  have  been  preseoted  ouly  at 
the  last  moment,  we  propose  to  allow  it,  subject,  however,  to  tliose  re- 
marks wliich  we  made  at  page  14  of  this  Eeport  as  to  all  the  additional 
claims  for  cargoes.  As  to  the  claim  for  goods  per  the  Moudamin,  it  is' 
(or  cargo  on  board  a  vessel,  described  at  page  159  of  the  "Revised  State- 
ment" as  being  in  ballast,  and  for  this  reason  cannot  be  regarded  with- 
out suspicion ;  moreover,  it  is  put  forward  at  the  last  moment  without 
auy  particulars  or  information  to  support  it,  and  is  merely  presented  in 
a  letter  from  Messrs.  Lawson  and  Walker,  one  of  the  two  or  three  firms 
wbo  seem  to  have  made  it  their  business  to  collect  additional  claims. 
For  all  these  reasons  the  claim  is  one  which  in  our  opinion  should  be 
rejected. 

Dedacting,  then,  12  per  cent,  from  the  claim  by  the  Atlantic  Mutual 
Insurance  Company  of  $21,155,  we  obtain  the  sum  of  $18,623,  which, 
for  reasons  stated  in  our  First  Bexwrt,  ne  assume  to  represent  the  value 
of  the  cargo  iree  on  hoard,  and  we  therefore  propose  that  this  sum  of 
$1S,623  be  allowed  for  the  claim  (c)  of  $26,155  in  respect  of  the  cargoen. 

As  regards  the  item  (d)  for  dama^eg,  it  cousists  of  only  one  claim  of 
$13,500  by  the  owners  of  the  Tacony  for  "  loss  by  iuterruption  of  hnsi- 
ness,"  a  claim  which  must  be  rejected  for  reasons  so  often  stated  in  our 
First  Report 

As  regards  the  item  (e,)  iorpersonal  effects,  the  claims  are  as  follows: 

The  Sorwra,  p.  90. — Here  are  claims  amounting  to  $5,471  by  the  Master 
and  Mate  for  loss  of  effects,  tune,  passage,  and  expenses,  no  such  claim  hav- 
ing been  made  in  the  "  Former  Statement."  For  reasons  stated  in  our 
First  Report  the  only  claim  which  can  be  taken  into  account  is  that  for 
hm  of  personal  effects,  and  we  consider  that  for  this  loss  a  sum  of  $1,000, 
viz,  $700  for  the  Master  and  $300  for  the  Mate,  will  give  adequate  eom- 
(•ensatioD. 

The  Mondamin,  p.  ISS. — Here  a  new  claim  is  advanced  hy  Dilliufcham 
for$l,l43  for  loss  of  personal  effects,  &c.,  but  as  the  vessel  was  in  ballast, 
and  the  Master  and  Mate  make  no  claim  for  personal  effects,  and  there  iv, 
■10  description  given  of  the  claimant,  and  no  informatioB  as  to  whether 
he  nas  a  passenger  or  a  seaman,  we  think  this  claim  ought  not  to  he 
allowed. 

The  Harvey  Birch,  p.  220. — Here  there  is  an  additional  claim  by  the 
Captain  of  $1,047.  In  our  First  Report  (p.  28)  we  allowed  the  sum  of 
i3,.500  for  loss  of  peisonal  effects  on  board  this  vessel,  and  as  we  con- 
Miler  this  allowance  amply  sufhcient  to  cover  all  such  losses,  we  think 
this  claim  should  be  r^eeted. 

The  Delphine,  p.  234. — Here  the  Mate  claims  $825,  but  as  in  our  First 
Report  (p.  28)  we  allowed  the  liberal  sq/n  of  $3,090  for  loss  of  personal 
effects  in  respect  of  this  vessel  of  705  tons,  we  think  this  further  claim 
siioulil  be  disallowed. 

The  Tacony,  p.  200. — Here  Doherty  at  the  last  moment  makes  a  new 
claim  of  $772  for  loss  of  personal  effects.  Here  again,  as  no  description 
is  giveu  of  the  claimant,  and  as  it  is  not  known  whether  he  was  a  pas- 
senger, common  seaman,  or  officer,  we  think  that  a  claim  of  this  vague 
kind,  presented  only  at  the  last  moment,  ought  not  to  be  assumed  to 
be  a  claim  other  than  by  a  seaman,  and  we  allow  $30. 

We  therefore  propose  that  for  the  clnim  (e)  of  $9,258  for  personal 
effects  there  should  be  allowed  $1,080. 
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The  result  at  which  we  have  arrive<i  with  refereoce  to  the  claims  in 
Glass  D  may  be  exhibited  in  the  following  form : 


AmoDnt 
{    claimed. 

_1 


(o.)  VesBela tII6,959 

(b.)  Caigoea I  26,155 

(c)  Damagea 1  13,500 

(<i.)  PeiwDol  efleclB I  9,258 


DiullowAd. '    Allowed. 


165,878 


Class  B,  F. 

In  the  "  Former  Statement"  the  cl^ms  com  prised  iu  thJa  c\aaa  ore. #2A'-,'<ri 

Id  the  " Revised  Statement"  the  claiaisin  this  climx  amoDut  to $jOI,  951 

IJut  on  acconat  of  the  errors  of  S-2,130  and  of  {4UU,  pointe<l  out  at 
page  4  of  this  Report,  in  reference  to  the  CorriHS  Ann  and  Mornini; 
titu,  (two  vesaela  belonging  to  thia  class,)  there  mnst  bo  add^d 

the  sum  of ii,53U 

5tll,l-[ 

So  that  the  total  amonntof  the  adilHioiiat  claims  in  the  "  R^vispil  Statement  " 


This  cousiats  of  claiiiiB— 
(a.)  For  vessels flSO,  189  ?.,.^  ,- 

For  insurances  on  vessels 6, 9a«  1  *'•"'" 

(6.)  For  freights 21, 156  >     „.  ,., 

ForinBuroncesonfreiglits {       ' 

(c)  For  cargoes a.OOOJ    „  j.„ 

For  insurances  on  cargoes let,  WO  J    "■ 

(d.)  For  damages 

(«.)  For  personal  effectn 4,043        i,W 

As  regards  item  (a,)  furvessela  and  insurances,  it  conHiats  of : 
-Veir  Claim*,  i.  «.,  claims  for  vessels  not  coiapriseil  in  "  Former  Statement"....  $31, i"" 
Further  Claiati,  i.  e.,  fresh  claims  for  vessels  comprised  in  "Former  Statemeot ". .  1>.  "'■' 

The  Ifew  Claims  for  veasela  are  as  follows  : 

1.  The  M.  Y.  Davis,  p.  185.— The  claim  for  vessel  is  $16,100.  Her 
loanage  and  class  are  not  given,  nor  is  it  stated  where  or  when  she  v^ 
captured,  or  on  what  voyage  she  was  bound,  and  as  this  claim  was  oot 
presented  until  the  15th  March  last,  and  was  then  presented  by  Messrs. 
LawsoD  &  Walker,  (the  firm  already  referred  to,)  without  any  material 
informatioii  or  particulars  beiflg  given,  and  apparently  without  beins 
supported  by  any  affidavit  of  the  owner,  or  other  proper  evidentiary 
document,  we  think  it  should  be  rejected. 

2.  The  Joseph  Martcell,  p.  269. — This  ship,  the  tonnage  of  which  is  not 
given,  is  represented  to  have  been  captured  by  the  Sumter  and  ron 
ashore,  to  have  been  afterwards  got  off  and  taken  into  the  port  of  Cien- 
fuegos,  and  to  have  been  there  sold  with  her  cargo  by  order  of  the 
Court  of  Admiralty.  The  claim  for  the  vessel  is  $1,988,  advanced  by  an 
insurance  company,  for  insurances  on  her.  It  may  well  be  that  tJie 
events  above  described  constituted  a  constructive  totalloss,  and  ohlifli^ 
the  insurance  company  to  pay  the  amoniit  insured,  but  Id  such  cnse  tbe 
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property  woald,  by  abandoDmeDt,  pass  to  them,  aad  as  tbey  have  not 
given  credit  for  its  proceeds,  oor  supplied  any  particulars  to  sliow  that 
it  was  substantially  depreciated  by  any  injory  directly  sustained  by 
reason  of  the  capture,  we  are  of  opinion  that  this  claim  oaght  not  to  be 
allowed. 

The  Further  Claims  for  vessels  are  as  follows : 

1.  The  Corriss  Ann,  (p.  147,)  0/ 568  tons. — On  referring  to  our  First  Re- 
port (p.  30)  it  will  be  found  that  there  was  only  a  claim  of  $1,000  for 
freight  and  no  claim  for  the  vessel.  lu  the  "Kevised  Statement"  there 
is  a  claim  of  $20,000  for  the  vessel,  and  as  we  do  not  consider  it  excess- 
ive, considering  her  tonnage,  we  propose  to  allow  it. 

The  QeTteral  Berry,  p.  172. — This  vessel,  the  tonnage  of  which  is  not 
given,  is  described  as  having  been  in  the  United  States  Service  when 
destroyed.  It  appears  from  the  synopsis  of  the  list  of  papers  apjwnded 
to  the  Statement  that  a  claim  of  $16,000  was  presented  to  the  United 
States  Senate  for  the  loss  of  this  vessel.  If  this  amount  had  been  paid, 
the  present  claim  is,  in  fact,  one  presented  on  behalf  of  the  United 
States  Government  in  respect  of  a  vessel  in  its  service ;  but,  whether 
this  be  or  be  not  so,  it  seems  to  us  at  any  rate  certain  that  under  the 
circumstances  more  than  $16,000  cannot  be  fairly  demanded,  and  we, 
therefore,  propose  only  to  allow  that  sum. 

3.  The  Oeorge  Latimer,  (p.  173,)  0/  200  tons. — Here  there  is  a  claim 
of  $10,431.  In  the  "Former  Statement"  there  was  a  claim  only  of  $1,600 
for  the  vessel,  which  we  allowed,  as  her  tonnage  was  not  given.  (See 
page  30  of  First  Eeport.)  Being  now  informed  of  her  tonnage,  and  valu- 
ing her  at  oar  average  rate,  we  think  there  should  be  an  additional 
allowance  of  $7,000. 

4.  The  Byzantium,  (p-  208,)  of  1,050  twta.—lt  will  be  found  at  page  30  of 
our  First  Report,  that,  as  no  claim  was  made  for  the  value  of  the  ship  in 
the  "Former  Statement,"  we  inferred  that  she  had  been  probably  insured 
and  paid  for  by  English  underwriters,  but  as  a  claim  is  now  advanced 
for  ship  and  freight  of  $50,787,  of  which  we  ascribe  $45,000  to  ship  and 
$5,787  to  freight,  we  propose  to  allow  for  the  vessel,  at  the  rate  of  $40 
per  ton,  (though  with  very  considerable  doubt,)  the  sum  of  $42,000. 

5.  The  Daniel  Troicbridge,  (p.  267,)  of  185  tons.— la  the  •'  Former  State- 
ment" there  was  no  account  given  of  her  tonnage,  nor  of  what  had  been 
done  with  ber.  In  the  "  Revised  Statement "  she  is  said  to  have  been  de- 
stroyed on  the  22d  October,  1861,  and  there  is  a  claim  of  $8,500  for  vea- 
tel,  and  of  $7,394  for  cargo  and  outfit,  of  which  latter  sum  we  put  $5,000 
down  to  cargo,  and  $2,304  to  outfit.  As  it  seems  almost  inexplicable  that 
a  loss  which  occurred  at  so  early  a  period  should  not  have  been  claimed 
for  nntll  the  15th  March  last,  unless  the  owners  had  received  compensa- 
tion, and  as  there  is  no  claim  by  American  insurance  companies,  it  is 
only  with  very  considerable  hesitation  that  we  propose  to  allow  for  the 
value  oiship  and  outfit,  in.proportion  to  her  tonnage,  the  sum  of  $7,500. 

6.  The  Eben  Bodge,  p.  268.— In  our  First  Report  (p.  30)  we  allowed  the 
only  claim  contained  in  the  "  Former  Statement,"  viz,  the  sum  of  $2,250, 
whichwasclaimedbyaninsurancecompauy.  lu  the  "Revised  Statement" 
there  is  now  a  very  heavy  claim  for  vessel,  outfit,  and  general  earnings, 
showing  her  to  have  been  a  whaler.  It  appears,  from  the  account  given 
of  ber  by  Captain  Semmes,  that  she  was  probably  a  vessel  of  about  250 
tons,  and  that,  when  she  was  captured,  she  was  leaking  badly,  and  had 
no  cargo  on  board.  As  we  have  already  allowed  $2,500,  we  have  no 
doubt  that  we  shall  be  giving  ample  compensation  by  making  an  addi- 
tional allowance  of  $20,000. 

The  result  of  this  analysis  is,  that  for   the  additional  claim  (o)  of 
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9160,17?  fnr  pettsele  and  insuraiwes  tAereon,  we  propose  that  tbere  should 
be  made  an  allowance  of  9112,500. 
As  regards  item  {6}  tor  freigftts,  this  eonaista  of  three  claims: 

1.  The  Harriet  Stevens,  p.  179. — It  will  be  found,  at  page  30  of  oor  First 
Report,  that  we  have  made  an  allowance  in  lieu  of  freight,  and  we  do  not 
think  that  the  additional  claim  calls  for  any  additional  allowance. 

2.  Tite  Byzantium,  p.  208. — Here  there  is  a  claim  for  ship  and  frcigkt  oi 
which,  as  already  mentioned,  we  put  down  $5,787  to  freight.  Innt^of 
this  claim  we  propose  to  make,  according  to  the  principle  stated  in  qnr 
First  Beport,  an  allowance  of  94,000. 

3.  The  Eben  Dodge,  p.  268. — Here  there  is  a  very  large  claim  forpiw- 
pective  earnings.  As  she  bad  only  been  twelve  days  on  her  voyage,  vt 
think  that  91,000  will  be  an  adequate  allowance,  in  accordance  with  tlie 
principle  stated  in  our  First  Keport,  which  led  us  to  reject  the  claims  for 
prospective  earnings. 

We  prefer,  therefore,  that  for  this  claim  (6)  there  be  made  au  allow- 
ance of  95,000. 

As  regards  item  (c)  for  cargoes,  this  is  made  up  of  the  followin;' 
claims: 

1.  The  A  riel,  p.  23. — Here  there  is  a  claim  of  978,  which,  though  small. 
must,  in  onr  opinion,  be  rejected  in  accordance  with  the  observation' 
which  we  made  at  page  20  of  our  First  Keport. 

2.  The  Corrias  Ann,  p.  157. — Here  there  is  a  claim  of  94,400,  which  w 
propose  to  allow,  because  it  is  an  insurance  claim,  althoogh  the  fact  of 
its  being  presented  at  so  late  a  period  makes  it  opeu  to  considerable 
suspicion. 

3.  The  Joseph  Parks,  p.  209. — Here  there  is  an  iusurance  claim  oi' 
93,000,  which  we  propose  to  allow  for  the  same  reason,  but  also  wiiii 
the  same  observation  aa  before. 

4.  The  Neapolitan,  p.  370. — Here  there  is  again  an  insurance  claim  for 
$8,086.    This  we  also  propose  to  allow. 

5.  The  Joseph  Maxwell,  p.  269. — Here  there  is  a  claim  of  92,006  for 
'cargo,  which,  iu  our  opinion,  ought  to  be  rejected  for  exactly  the  same 

reasons  as  have  been  already  stated  for  the  disallowance  of  the  claim  for 
the  vessel. 

6.  The  Daniel  Trowbridge,  p.  267. — We  have  already  mentioned  that 
we  ascribe  95,000,  part  of  the  claim  advanced  in  respect  of  this  vessel, 
to  cargo,  and  we  propose  to  allow  it,  although  not  without  much  doabt, 
especiall)'  on  account  of  there  being  a  combined  claim  for  cargo  antl 
outfit,  of  which  it  is  impossible  to  know  how  much,  if  any,  should  be 
ascribed  to  cargo. 

These  allowances,  iu  re8i>ect  of  tlie  additional  claims  for  cargo,  amoant 
to  921,186,  and,  deducting  as  usual  12  per  cent.,  we  propose  that  tbeit 
should  be  made  an  allowance  of  918,654  iu  respect  of  the  item  {e)  of 
923,270  for  cargo. 

As  regards  item  (e)  for  personal  effects,  it  consists  of  the  foUowJDj; 
claims: 

1.  Tlie  General  Berry,  p.  172.— Here  the  Master  and  Chief  oflBeer  claim 
91,267  for  loss  of  personal  effects.  We  think  that  9700  will  be  adequate 
compensation,  viz,  9500  for  the  former  and  9200  for  the  latter. 

2.  The  Daniel  Trowbridge,  p.  267. — Here  the  Master  claims  $1,57-'. 
although  in  the  "  Former  Statement"  he  claimed  the  extravagant  snm  "f 
97,645.  In  our  First  Iteport  (p.  30)  we  made  him  an  allowance  of  ^l."""- 
and  see  no  reason  to  increase  it. 

3.  The  A.  a.  Bird,  p.  275.— Here  there  is  a  claim  of  9300  by  the  ofliciTs 
for  loss  of  personal  effects,  which  we  propose  to  allow. 
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4.  Z%«  M.  Y.  Davis,  p.  186. — For  the  same  reasons  vhich  led  as  to  re- 
ject tbe  new  claim  for  this  vessel,  we  propose  that  this  claim,  which  is 
likewise  prettented  by  Messrs.  Lawson  and  Walker,  shonld  bo  disallowed. 

We  therefore  think  that  for  the  claim  [e)  of  Ci,(k3,  for  loss  of  pergonal 
ejects,  there  should  be  allowed  $1,000. 

The  result  at  which  we  have  arrived,  in  reference  to  this  class,  may 
therefore  be  exhibited  in  the  foliowiu^  form : 


Am't  claimed. 

Disallowed.  \ 

' 

*46,677 

ie,356  < 

4,616 

Allowed. 

8159, m 
21,156 
23,270 

11:^,(154 

4,04.1 

3,043  j 

207,646 

73,292 

137,154 

COKKEOTION  AND  COMBINATION  OP  ALLOWANCES. 

The  following  table  exhibits  the  results  we  have  arrived  at  as  above 
mentioned  in  respect  of  tbe  Additional  Claims,  contained  in  tbe  Revised 
Statement  arranged  (X)  aocordiug  to  Claims,  (T)  according  to  Interests, 
(Z)  according  tA  the  Uraisers. 


(X)c: 


3i>6,sai  iM,a 

M2.sk  311, i: 


I'' 


Damagra. 


(T)  InlCTMta. 

,Z,0™i-r. 

gu,™ 

i^ 

CUim* 

t^' 

SST::::-. 

t*w.m 

W3.7» 

181,  ids' 

i«).offl    ao.*M 

473,  bid'  371,958 

97.8fB 

78,478       9,lal 

JeB.  DtyU .... 

NwhviilB 

KetribuUon... 

B3:B92 
33.181 

8.883 

«.i4a 

aS3,«3T 

49;ai» 

H6W 

93. 7M 

145,111 

iig.041 

ISO,  848 

DM 

KI.7GS 

l.«».?I4 

M9,ra8 

l,(nW,S74 

819, 238 

Before  proceeding  to  combine  the  foregoing  allowances  with  those 
made  in  our  First  Beport,  so  as  to  arrive  at  the  allowance  in  respect  of  all 
the  claims  contained  in  the  "Bevised  Statement,"  it  will  be  necessary  to 
draw  attention  to  some  alterations  which  shonld  be  made  from  the 
former  allowances  ;  partly  on  account  of  the  withdrawal  of  some  of  the 
claims  contained  in  the  "Former  Statement,"  and  partly  on  account  of 
"ome  corrections  the  propriety  of  which  further  investigation  has  led  us 
to  make.  It  was  stated,  at  p.  5  of  the  Present  Report,  that  the  claims  in 
respect  to  four  bonded  whalers,  amonnting  to  $208,996,  have  now  been 
withdrawn,  and  that  three  other  claims,  for  vessels  and  freights,  have 
lieeu  reduced  by  (altogether)  the  sum  of  $91,450.  The  last  three  rednc- 
tioiis,  it  is  to  be  observed,  do  not  give  rise  to  any  diminntion  of  our 
former  alloirances,  because  these  were  based  on  our  average  estimate  of 
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the  Talnea  of  the  shit)3,  and  not  on  the  actual  amoants  ctintaiDed  fn  the 
statement;  bat,  on  ^e  other  hand,  it  is  clear  that  the  vithdiav^  of 
the  elams  for  the  foar  bonded  whalers  most  canse  a  dedaction  of  $36,000 
from  our  allowance,  this  being  the  amoant  which  we  allowed  ia  onr  First 
Report  for  those  fonr  vessels. 

We  will  now  point  out  the  corrections  which  our  First  Bepoit  seems  to 
ns  to  require : ' 

Id  the  first  place,  the  claims  made  in  respect  of  the  Texana,  captnred 
by  the  Boston,  and  in  respect  of  the  Betsy  Ames,  captured  by  the  SaHie, 
mnst  undoubtedly  be  r^ecteU,  for  the  reasons  stated  at  p.  2  of  the  Brit- 
ish Counter  Case.  These  were  respectively  $400  and  $o,540.  In  onr 
"  First  Beport"  we  made  no  allowance  in  respect  of  the  claim  by  the 
Texana,  for  other  reasons  therein  named,  but  for  the  Betsy  Ames  we 
allowed  the  amount  of  claim  less  12  per  cent.,  or,  in  all,  $1,S?5. 

Tbe  allowance  made  in  onr  First  Report  for  the  values  of  the  vessels 
beloogiug  to  Glass  B  requires  an  addition  of  $7,000,  On  referring 
namely  to  the  foot-note  at  p.  20  of  that  Report,  it  will  be  found  that  we 
supposed  there  were  Jive  vessels  mentioned  but  not  claimed  for  in  the 
Former  Statement,  whereas  there  were  in  fact  only /our,  the  vessel  which 
we  had  erroneously  included  among  the  five  being  the  Palmetto,  of  175 
tons.  We  have,  therefore,  to  add  an  allotcance  for  the  value  of  this  ves- 
sel at  our  average  rate,  amounting  to  $7,000. 

In  the  second  place,  a  closer  esamiuation  of  tbe  claims  made  for  cargo 
in  the  Former  Statement  when  compared  with  those  in  the  Original  List 
and  in  the  Revised  Statement  has  enabled  us  to  discover  the  following 
cases  of  double  claims  for  single  losses,  in  addition  to  those  commented  on 
at  page  27  of  our  First  Report : 

1.  The  Union  Jack — George  A  Potter  {p.  95  of  the  Former,  and  p.  111 
of  the  "  Revised  Statement,"  "  Alabama,"  Class  C)  advances  a  claim  ia 
respect  of  cargo  of  $34,526,  whilst,  at  the  same  time  the  Atlantic  Mntnal 
Insurance  Company  claim  in  respect  of  cargo  $32,014,  so  that  the  latter 
sum  must,  of  course,  be  deducted  from  the  allowances  we  made  in  our 
first  report. 

2.  The  Charter  Oak— (p.  182  of  Former,  and  p.  231  of  "  Revised  State- 
ment,"  Shenanadoah,  Class  C.) — Here  the  Manu&cturers'  Insurance 
Company  claim  $3,500  as  insurers  on  cargo,  and  the  Columbian  Insur- 
ance Company  likewise  claim  the  same  amount  as  re-insurers  for  the 
former  company.  This  is,  therefore,  a  doable  claim,  and  $3,500  must 
also  be  deducted  from  tbe  allowances  made  on  oar  First  Report. 

These  deductions  from  allowances  made  under  our  First  Report  in  re- 
spect of  cargo  make  together  $35,514,  which  amount,  however,  must  be 
diminished  by  the  12  per  cent,  already  taken  off.  We  have  therefore  to 
deduct  $31,253  in  respect  of  cargo. 

In  the  third  place,  we  have,  after  considerable  doubt,  arrived  at  the 
conclusion,  that  it  would  per  naps  be  better  to  include  in  our  "atlotr- 
ancea  for  freights  "  some  part  of  the  expenditure  which  was  taken  into 
account  in  our  taluation  of  the  vessels  and  tAeir  ^utjits. 

'There  are  also  tlie  foUowiufc  rrrala  in  odt  Firet  Beport: 

P.  "iX. — Fourth  paragTBph  from  bottom,  for  "oargo  afsraia"  read  "cargo  of  goano.'' 

P.  84.— Third  line  from  bottom,  (or  "Mr.  RuAisGreen^  read  "CR.  Green," 

P.  Sfii.— Stitfa  line  from  bottom,  foe  "Mr.  Knfoa  Green  "  read  "  C.  R.  Oreeu." 

■<8e>  Bride,)  for  "  R.  Oreeii  and  Co."  rei 

-Table  sbowiug  amoant  of  claims,  &o. : 


,  ,y  Go  Ogle 
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It  will  be  remembered,  that  iD  tbe  introductory  part  of  our  Firet  Report 
we  fiilly  explained  tbat,  in  our  opinion,  tbe  claim  of  gross  freigbt  conld 
Dot  be  allowed,  and  that  adequate  compensation  would  be  granted,  iu 
respect  of  the  claims  for  the  losses  of  the  vessels,  their  -oatfits  and 
frei{fht8,  if  to  the  original  values  of  the  vessels  wore  added  all  the  ex- 
penses incnrred  by  the  owners  for  the  purpose  of  the  voyages  up  to  the 
time  of  the  capture,  together  with  interest.  We  had,  therefore,  to  esti- 
mate the  values  of  the  ves$eis  and  titeir  outfits,  inclnding  the  expenses  in- 
cnrred for  jMvrmonin^  them  and  making  them  fit  and  able  to  leave  port, 
and  to  add  thereto  the  expenses  incurred  from  the  oommcncement  of  the 
voyages  up  to  the  time  of  capture,  blether  with  interest. 

It  will  be  found,  on  reference  to  page  20  of  our  First  Beport,  that  we 
considered  the  price  of  $40  per  ton  to  be  a  "  liberal  estimate  of  the 
average  market  price  on  which  the  value  of  vessels  at  the  commeneement 
of  their  voyages  might  be  safely  based,"  and  we  therefore  took  that  price 
of  $4X)  per  ton  as  representing  the  average  nalue  of  ships  and  ^leir  out^, 
together  with  the  expenses  necessary  for  rendering  them  fit  and  able  to  leave 
port.  These  expenses  we  estimated  on  the  average  at  $3  per  ton,  leaving 
for  what  may  be  called  the  "  naked  value"  of  the  ship  and  her  outfit  a 
sam  of  $37  per  ton ;  a  snm  which  we  considered,  and  still  consider  to 
be,  on  the  average,  amply  sufflisienL  Tbe  expenses  to  which  we  have 
just  referred  would,  no  doubt,  depend  in  each  particular  case  to  a  con- 
siderable  extent  on  the  lengtn  of  the  voyage,  the  employment  of  the 
ship,  on  her  carrying  general  cargoes,  or  carrying  a  given  specific  cargo, 
on  ber  being  loaded  or  being  in  ballast,  and  on  other  similar  circnm- 
stances;  but  we  wore  and  still  are  of  opinion  that  such  expenditare 
will  on  the  whole  be  fully  covered  by  the  average  allowance  of  $3  per 
toD  OD  all  the  vessels.  It  sbonld,  moreover,  be  observed  that  we  have 
also  left  ourselves  a  considerable  margin,  inasmuch  as  we  have  made  no 
exception  in  the  cases  of  those  vessels  for  which  freight  is  not  claimed 
(probably  because  it  has  been  received  from  English  underwriters)  and 
which  therefore  clearly  are  not  entitled  to  this  allowance. 

As  tiie  estimate  of  {40  per  ton  of  the  vessels  includes  the  allowance 
of  $3  per  ton  for  tbe  expenses  of  making  them  fit  and  able  to  leave  port, 
it  follows  from  the  principle  stated  at  tbe  commencement  of  these  obser- 
vations, that  we  bad  only  to  add  for  tbe  vessels  claiming  freight  an  allow- 
ance in  respect  of  the  expenditure  incurred  from  the  commencement  of 
tbevoyageuntiltbecapture,  together  with  interest,  and  it  is  this  amount 
which  we  put  down  in  our  First  Report  as  the  "allowance  for  freigbt." 
Although  this  was  for  several  reasons  convenient,  it  has,  no  doubt,  the 
effect  of  concealing  the  fact  that  the  allowance  actually  made  in  respect 
of  tbe  claims  for  gross  freight  not  only  comprised  the  last-mentioned 
amoant,  but  also  tbe  other  allowance  of  $3  per  ton,  and  we  think  that, 
as  the  form  in  which  the  claims  are  presented  renders  it  almost  neces- 
sary to  award  a  separate  allowance  in  lieu  of  freight,  it  may,  on  tbe 
whole,  be  better  to  make  it  include,  not  only  what  we  termed  in  our  First 
Report  "  the  allowance  for  freight,"  but  also  the  $3  per  ton  for  the  ex- 
penses  of  making  the  vesseh  fit  and  able  to  leave  port,  and  therefore  to  de- 
dnct  this  latter  amount  from  onr  estimate  of  the  values  of  the  vessels, 
which,  as  we  have  already  said,  included  these  expenses.' 

This  alteration  is,  however,  a  matter  of  comparatively  small  impor- 
tance, since  it  of  course  only  affects  the  distribution  and  not  tbe  amount 

'  Strictly  speakine,  tbe  allowaur*  in  fieii  of  frrigkt  IncludBs  also  an  amount  eqniya- 
Innt  to  tlifl  wear  And  tear  of  the  veeHel  np  to  tbe  time  of  capture,  inaaroncb  as  we  hsTe 
allowed  tho  original  vainc  of  the  vcRsel  at  the  commencement  of  tbe  voyaf^. 
22  C 
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of  our  former  allowances,  and  is  only  made  for  the  parpose  of  showmg, 
somewliat  more  clearly,  what  we  did  actually  allow  in  our  First  Report 
in  lieu  of  the  claimt  for  freight. 

We  now  proceed  to  combine  the  allowances  in  respect  of  the  claims 
contained  in  the  Former  Statement  with  those  in  respect  of  the  aidi- 
tUmdi  claims  contained  in  the  Kevised  Statement,  in  order  tn  ascertain 
the  compensation  for  all  the  losses  mentioned  in  the  latter  iStatemeot. 

The  allowances  made  in  oar  First  Heport,  as  altered  in  amonnt  and  ar- 
rangement according  to  the  foregoingconsiderations,  are  fully  exhibited 
in  Table  No.  2,  but  are  briefly  summarized  in  the  following  form : 


AllanDW  In  reaped  of 


A. I|1,7<M91 


339,  Ul 


Iq  reipect  of  Inl«rMtii. 


VeiHia  and  ontflu 
FrnigliU  uid  unrnl 

Penona]  fill^oti  . . 


.    (3,337,930 


Inreepeeto 

fCrnlMH. 

ffitT: 

■J  ,5S 

■::|     S5 

■■'      '■"<■» 

TilUhumr.'... 

Jir*!! 

I  ' 


To  these  allowances  we  have  now  to  add  the  allowances  we  have  ascer- 
tained in  oar  Present  Report  for  the  additional  claims  contained  in  the 
Bevised  Statement ;  and  the  resolt,  which  is  fally  exhibited  in  Table  ^o. 
3,  is  briefly  seen  also  from  the  following  table,  and  gives  the  total  ^low- 
amies  we  propose  for  all  the  claims  contained  in  the  Revised  Statement 


Total  AUowHUS*  In  reT- 
■nucetoOIUH). 

iDnfoKDWtoCndKim 

|1,T83,SS0 
l.TO5,0M 

886,765 

ToMel   uidoutllM 

li  471,685 
BMUe 
4,081,178 

es,it6 

155,750 

Eunlngi  ud  fnlgbta 

?sr:'r: 

U«.«( 

■i'"" 

ss:;;;;: 

RelribaUoa.... 

aMi 

-1    "■»« 

TalliiliuiiH.... 

sftsa 

B,6«t,7»5 

8,«aa,78s 

;  RSRtft 

SUMMARY. 

We  now  proceed  to  give  a  smnmnry  of  the  results  we  have  arrired  « 
in  respect  of  nil  the  cluims  contained  in  the  Itevised  Statement: 

The  sKSi^gol^  Hiiimiiit  claime<1  in  that  Stat«ment  ia ^,517, lt> 

But  tbia  amount  iiiclii'lea  a  cluiiu  fur  iucnwsed  iiiBurauce  pre- 

laiums,  amonntinBto $5,e0i^,066 

And  atno  a  claim  Htytitd  "MittcellHneoux,"  amouiitini;  to 479,033 

t'ur  rfaHODH  alnted  at  pa^e  1  of  tliU  Kfpirt  tliexe  IhM.  two 

cininia  muHt  hn  rpjucteil,  and  there  are  L-ertaili  errora  in  tlie 

lit;uTeB   pniriteiliiut  Rt  l>ni;i^  4  and  5  of  tbia  Kepoit,  wbich 

uu  tbe  whole  necebaitat«H  a  deductiou  of 17G,  334 

LfiiTing  Ha  the  amount  of  claim  to  which  our  allowancL's  apply 19.  IW."^' 
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■  in  which  this  amoant  is  distribated  over  the  various 
ulaims  ia  exhibited  io  the  foUowiag  table  : 


>. 

»™»,.cu«. 

InnftrenutolDte 

KSU. 

I.  «•»,„, 

DCrniKTi. 

t. 

»8.H7.S«3 

Eunlaga  ud  fHlcbu'l" 

358,1*8 

Biiio™.'.;;:.;.'.'.: 

...      IS,  954,159 

PerxHuJeirecU. 

Jeff.KTii 

NaahTlUa 

..'          418,  ISO 
7,T5» 

ti=*-!v;::::. 

....        8.M3,(n» 
159,136 

]     ..,0, 


-As  TO  THE  VESSELS  AND  OUTFITS. 


For  the  reasoos  stated  in  our  First  Report  we  have,  with  scarcely  any 
<>iceptioD,  valued  the  whalen<  at  tlOO,  the  flshing-vessels  at  930,  and 
the  other  vessels  at  440  per  ton  at  the  commencement  of  their  voyages, 
inclading  therefore  the  expenses  necessary  for  malting  them  ready  for 
sea.  We  have  also  shown  that  in  the  cases  of  the  whalers  captured  by 
tlie  Shenandoah  it  is,  with  the  exception  of  two  or  three  cases,  clear, 
from  the  very  admissions  of  the  owners,  that  they  are  advancing  claims 
for  the  same  losses  simnltaneoasly  with  the  insurance  companies,  and 
that,  in  a  great  majority  of  the  other  cases,  a  simikir  course  has,  to  a  very 
great  extent,  been  adopted.  These  considerations,  together  with  the 
circamstance  of  the  owners  having  cousiderably  overvalued  their  prop- 
erty, will  sufficiently  acconnt  for  the  reduction  in  the  amount  of  our 
aliowawxa  as  contrasted  with  the  amount  of  the  claims  for  vesseU  and 
outfiu. 

II, — As  TO   THE  FBBIQHTS   AKD   EARHCfOS. 

It  is  easy  to  prove  that  the  amounts  at  which  they  are  stated  are,  be- 
yond a  doubt,  most  extravagant,  and  that  they  in  many  cases  involve 
ioubte  claims  for  single  losses.  We  have  also  explained  at  length,  in  the 
introdoctory  part  of  our  first  report,  the  various  grounds  on  which,  inde- 
pendently of  its  exaggerated  amount,  this  claim  for  gross  freights  and 
grots  earnings  is  utterly  incapable  of  being  supported,  and  why  it 
^ould  in  our  opinion  be  rejected ;  and  in  lieu  thereof,  such  an  allowance 
be  made  as  would,  as  far  as  is  legitimate  or  possibie,  satisfy  the  princi- 
ple of  restitutio  in  integrum,  by  placing  the  claimants  almost  in  the  same 
IKisitiou  as  if  they  had  not  embarked  in  the  unsuccessful  adventure;  an 
allowance  which  is  far  more  hberal  than  that  which  has  been  awarded 
liy  the  courts  of  America  ia  similar  cases.  This  allowance  we  have 
<^Ktimated  at  $842,436,  which,  when  aihled  to  our  allowance  for  vessels 
und  outfits  and  expenses  incurred  in  making  Hie  ships  fit  and  able  to  leave 
port,  amounts  to$t,3lu,121,  and  will  in  our  opinion  fairly  cover  all  losses 
in  rvM[)ect  of  the  vessels,  their  outfits,  earnings,  and  claims  for  freights. 

III. — As  TO  TQE  CARGOES. 

As  regards  the  claims  for  "  cargoes,'"  it  will  l>e  seen  from  the  introduc- 
tory part  of  our  First  Itoport  that  the  form  in  which  these  chiims  are 
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presented  lias  reudered  it  impoKBible  to  oacertaio,  except  in  compara- 
tively few  cases,  to  wli»t  extent  tbey  involve  double  claims  for  single 
losses,  aa  well  as  profits  and  the  freight  payable  at  the  port  of  disobarge  ; 
and  we  there  fully  stated  the  reasons  wby  we  entertain  no  doubt  that  if, 
from  the  total  amount  claimed  for  cargoes,  proflte,  commissions,  aud 
iasurauces  thereon,  12  per  cent  be  deducted,  the  result  so  obtained  will, 
in  all  probability,  exceed  the  real  value  of  the  goods  at  the  port  of  ship- 
ment, together  with  interest  from  the  time  of  loading  until  captnre. 
We  also  explained  that,  by  awarding  this, compensation,  and  thereby 
placing  the  owners  in  the  same  position  in  which  they  would  have  been, 
if,  instead  of  embarking  their  capital  in  the  shipment  of  the  goods, 
they  had  invested  it  at  the  ordinary  rate  of  interest,  we  were  adopting 
a  mode  of  compensation,  not  only  consistent  with  well-recognized  prin- 
ciples of  jurisprudence,  but  also  more  liberal  than  that  which  has  ever 
beeu  applied  by  the  courts  of  the  United  States. 

In  some  cases,  distinctly  specified  in  our  Keports,  we  have  been  able 
to  discover  that  the  owners  and  the  insurance  companies  are  simnlta- 
neonsly  advancing  claims  for  the  same  losses.  In  these  cases  we  have, 
of  course,  deducted  one  of  such  double  claims,  and  these  deductions, 
together  with  those  in  respect  of  one  or  two  claims  which  we  have 
siiecially  noticed  and  given  our  reasons  for  r^ecting,  amounted  to  aboat 
t3i0,000.  After  taking  off  12  per  cent.  froTu  the  residue  of  the  total 
claim,  we  thus  arrived  at  the  sum  of  $4^084,478  aa  the  allowance  for  the 
cargoes,  hat  although  we  have  provisionally  estimated  the  loss  at  this 
amount,  we  think  it  right  to  repeat  that  in  our  opinion  this  estimate 
will  be  found  to  be  excessive,  not  only  for  the  reasons  stated  in  onr  First 
Beport,  but  also  because  the  additional  claim  of  $473,830,  advanced  for 
cargo  in  the  "  Revised  Statement,"  is  open  to  very  considerable  snspicion 
on  account  of  the  peculiar  circumstances,  fully  stated  at  pages  11  and  12 
of  this  Report. 

IV. — As  TO  CLAIMS  FOB  DAMAGES  AND  PERSONAL  £PF£GTS. 

As  regards  the  claims  for  damages,  we  have  in  almost  all  cases  re- 
jected them,  because  they  are  in  effect  claims  in  respect  of  indirect  losses, 
or  for  damages  of  too  remote  and  contingent  a  character  to  entitle  the 
claimants  to  compensation. 

As  regards  the  claims  for  personal  effects,  we  have  generally  specified 
the  cases  in  which  we  consider  them  excessive,  and  have  come  to  the  . 
conclusion  that  the  sum  of  $155,760  will  cover  any  loss  for  t>erBoniil 
eJfects  which  can  be  proved  to  hare  been  sustained. 

y. — Result. 

The  ultimate  result  at  which  we  have  arrived  is  the  following  : 
The  total  amount  of  the  claims  we  have  been  considering,  that  is,  all 
the  claims  contained  in  the  "Revised  Statement, "  exolnsive  of  those  for 
increased  war  premiums  and  the  claims  styled  ■<  miscellaneous,"  (all  of 
which  are  "  indirect  claims,")  and  after  correcting  certain  errors  of  cal- 
culation, and  withdrawing  those  for  the  Sallieaud  Boston,  is  $19,077,706. 
We  are  of  opinion  that  the  sum  of  $8,623,795  will  be  amply  sufficient  to 
meet  all  the  losses  embraced  in  these  claims. 

The  following  arrangement  shows  the  amount  of  the  claims  connected 
with  each  cruiser,  after  adjusting  the  several  corrections,  on  wbich  we 
linve  reported ;  aud  also  the  corresponding  estimntea  we  have  made  as 
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folly  adequate  to  meet  all  the  loasea  actually  sustaioed,  which,  however, 
are  aiUiject  to  the  reservations  mentioaed  ia  oar  First  Report : 


t^'"™ -•«»"■■"■'-           i  trza 

AuiOUQtS 

allowed. 

Alab»ma 

i  „ 

<3. 361,407 

126,264 

m^.  !T::::::::::::::::::'::::""v'""":'''"'i\    '  "" 

2.900,315 

Georgia 

jBff.D(lVi8 

86,624 

19,021 

Retribntiou ^ 

-■•  1          29,018 

1        159  736 

'              ' 

■ 

'  19,077,798       8,623,795 


The  reservations  to  which  we  have  above  referred  are  the  foUow- 
iug: 

I. — The  (]nestioit  whether  Great  Britain  is  liahle  for  auy  of  the  losses 
which  are  the  stibject-matter  of  these  claims,  and,  if  for  any,  for  which 
of  them,  ia  a  question  with  which  we  have  not  been  concerned ;  and, 
keeping  clear  of  what  was  not  within  onr  province,  we  have  studionsly 
coufined  ourselves  to  the  task  of  sifting  and  analyzing  the  claims,  and 
of  ascertaining  what  in  onr  opinion  ought,  according  to  well-recognized 
principles  of  jurisprudence,  to  be  consideretl  adequate  compensation  for 
the  losses  occasioned  by  each  of  the  Confederate  cruisers. 

II. — Thedata  which  the  statement  of  claimsapplies  are,  in  several  mate- 
rial respects,  so  scanty  and  so  imperfect  that  we  do  not  pretend  to  have 
estimated  the  allowance  for  each  particular  claim  with  complete  accuracy, 
but  we  believe  we  have  shown  that  there  are  valid  and  strong  grounds 
for  concluding  that,  if  ever  these  claims  come  to  be  thoroughly  sifted 
and  examined,  onr  estimate  will  be  found  to  be  in  all  resiiects  a  very 
liberal  estimate. 

NOTES. 

I.  There  is  one  consideration  to  which  it  may  be  proi>er  for  us  to 
direct  attention,  viz,  the  value  of  the  "currency"  dollar  aa  compared 
ivith  that  of  the  "  gold  **  dollar.  We  have  no  donbt  that  the  claims 
comprised  in  the  statement  are  made  in  the  "currency"  dollar,  and  It 
appears  from  the  claim  in  the  case  of  the  Morning  Star  (p.  48  of  this 
Keport)  that  the  value  of  that  dollar  may  be  taken  to  bear  to  that  of 
the  gold  dollar  the  ratio  of  5,614  to  7,744.  In  reducing  the  total  amount 
of  our  estimate  of  allowances  into  "  gold"  dollars  it  must  be  borne  in 
mind  that  so  far  as  it  relates  to  the  claims  for  ships,  freights,  and 
damages  it  has  been  made  in  "  gold  "  dollars,  and  therefore  that  it  is 
only  necessary  to  reduce  the  estimate  in  respect  of  cargoes  and  personal 
effects  into  the  same  currency.  The  total  amount  of  onr  estimate  of  all 
the  losses  alleged  to  have  been  sustained,  when  thus  reduced  into  gold 
dollars,  may  be  converted  into  pounds  sterling  according  to  the  proper 
rate  of  exchange,  (which  in  some  instances  to  be  found  in  the  claims  has 
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been  assumed  to  be  $4.84,)  and  it  will  bo  found  iu  all  probability  to  bf 
considerably  less  than  £1,600,000. 

II.  We  have  appended  to  this  report  Table  IV,  which  shavs  tlie 
values  put  by  Captain  Semuies  on  the  prizes  he  captured,  and  inasmoch 
aa  the  captor  generally  considerably  o  .'er-estimates  the  value  of  his 
prizes,  we  think  that  this  table  may  throw  some  light  which  may  prore 
nsefal  on  the  nature  and  extent  of  the  claims  advanced  for  losses  allege<l 
to  have  been  sustained  by  tlie  Alabama  captures. 

ASTHUB   COH£n. 

Sidney  Youdg. 
June  8, 1872. 
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TuLK  So.  2.—Skineing  lie  retidt  of  the  mmctimu  and  Tt-approprtaiion>  of  Ikt  elaitni  and 
At  eorriitpoitding  alloaaHoea  ia  »amnarie»  Noi.  1,2,  and  3o/  "  Firtl  Jteporl,"  in  aonord- 
uc«  irifA  ow  mtarb,  (Premt  Report,  j>p.  335-338.; 

SiacXAHY  (So.  1.)— CUu«  {corrected  and  rs^tnuged  u  per  Report.) 
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Table  No.  2. — Sktnc'mg  tke  ranU  oftlu  oometioiu  and  re-of^oprialioiu,  ^.— Conliuoal. 
BuHtuRT  (No.  2.)— InteresU  (oonected  and  ro-un>iiK*d  M  per  Beport) 
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Tablk  No.  2. — Slmtmng  the  itmiU  of  (Ae  eorrteHona  and  re-appropriatiom,  4c — Contluued. 
Sl'vmabv  (No.  3.|~CralMn  <oarT«oted  aud  Te^rHnged  u  p«r  Separt.) 
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ANNEX  D. -FURTHER  NOTE  ON  THE  CLAIMS  PRESENTED  BY 
THE  GOVERNMENT  OF  THE  UNITED  STATES  FOR  EXPENDI- 
TURE ALLEGED  TO  HAVE  BEEN  INCURRED  IN  THE  PURSUIT 
AND  CAPTURE  OF  CONFEDERATE  CRUISERS. 


EFFORTS  MADE   TO   CAPTUHE   COyPEDERATE  CRUISEKS. 


Tbe  Uniteii  States  in  tbeir  Gouuter  Case,  while  denyiug  the  pertiaence 
of  the  point  to  the  questious  at  issue,  reiterate  the  assertion  that  they 
"  made  great  efibrts  and  incarreil  great  expense  in  their  efforts  to  cap- 
ture the  Alabama." 

It  is  not  proposed  in  this  puper  to  do  more  than  make  a  passing  refer- 
ence to  the  cases  which  the  British  Oovernment  considers  point  to  an 
opposite  conclasion,  and  which  have  been  fUlly  discassed  in  its  Case 
aud  Counter  Case :  • 

(a.)  The  Tuscarora's  remissness  in  not  following  up  the  Alabama  after 
getting  away  from  Liverpool. 

(b.)  The  escape  of  the  Alabama  from  tbe  San  Jacinto  at  Martiniqae, 
on  16th  November,  1862. 

(c.)  Commodore  Bell's  remissness  in  not  eaptoring  her  after  she  sunk 
the  Hatteras  off  OalTeston. 

{d.)  Admiral  Wilkes's  interference  with  the  Secretary  of  the  Navy's 
orders  to  the  Yanderbilt;  the  failure  of  the  captain  of  that  ship  to  carry 
out  the  orders  implicitly  when  allowed  to  proceed  in  their  ezecation, 
and  his  final  abandonment  of  tbe  parsuit  at  the  Cape  of  Good  Hope. 

The  question  now  to  be  considered  is,  did  the  United  States  Govern- 
meat,  with  the  means  at  ite  disposal,  use  "  due  diligence  "  in  its  efforts 
to  arrest  the  career  of  the  Alabamal 

Mr.  Welles,  the  Secretary  of  the  United  States  Navy,  in  his  first 
Report  to  Congress  after  tbe  commissioning  of  tbe  Alabama, of  1st  De- 
cember, 1862,  stated  that  his  department  had  "dispatehed  vessels  to 
efi'ect  the  capture  of  the  Alabama,  and  there  is  now  quite  a  fleet  on  tjie 
ocean  engaged  in  pursuing  her."    (Page  24.] 

Now,  ou  referring  to  the  claims  put  forth  against  Great  Britain,  in 
Volume  VII  of  the  Appendices  to  the  United  States  C^se,  and  com- 
paring the  several  dates,  we  find  this  "fleet"  is  stated  to  have  con- 
sisted of — 

1.  The  Tuscarora,  a  suitable  ship  for  the  service,  which  was  ordered 
on  the  "  5th  September,  18C2,  to  go  lo  the  West  Indies  iu  se^roh  of  the 
Alabama  and  Florida."' 

'  For  tliB  vuriona  orders  piven  to  these  veaseU,  and  alluded  to  in  tbe  course  of  this 
Annux,  Keu  the  SyDopsiB  of  Orders  giveu  in  the  Appeuilix  to  the  Ca3«  of  tlio  United 
States,  vol.  vii,  opiioHlte  to  po^e  VZO. 
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As  Mr.  Welles,  ia  tbe  same  Report  to  Congress,  stated  that "  the  Tus- 
carora  is  now  in  parsnit  of  this  pirate,"  (Alabama,)  it  may  be  taken 
that  these  orders  were  sent  to  faer  about  the  time  that  the  Chippewa 
was  ordered  to  relieve  her  at  Algc^iras  in  watching  the  Sumter.  The 
Chippewa  was  at  Cadiz  early  in  24ovember,  1862.  It  may  therefore  be 
ossnmed  that  she  relieved  tbe  Tuacarora  about  that  time  ;  but,  as  the 
Tnscarora  was,  in  the  months  of  November  and  December,  cruising 
off  Madeira;  was  at  Qibraltar  on  the  31st  December,  1862;  at  Cadiz 
on  the  17th  January,  1863 :  subsequently  paid  two,  if  not  three,  visits 
to  Madeira  j  was  a^in  at  Gibraltar  on  the  nth  March,'  and  completed 
her  cruise,  it  is  presumed  at  some  port  in  the  United  States,  ou  the  13th 
April,  (See  Synopsis  of  Orders,}  she  could  not  possibly  have  put  the 
onlers  into  execution.  The  name  of  tbe  Tuscarora  does  not  appear  iu 
the  returns  of  the  United  States  ships-of-war  that  visited  the  British 
Islands  in  the  West  Indies  during  this  period.  This  suggested  a  more 
careful  and  complete  investigation  into  her  case,  which  has  resulted  in 
proving  conclusively  that,  in  spite  of  tbe  intentions  of  tbe  Navy  Depart- 
ment, she  did  not  on  or  after  the  5th  September,  1862,  "  go  to  the  West 
Indies  for  tbe  Alabama  and  Florida,"  and  that  therefore  she  was  not, 
on  the  Ist  December,  1862,  the  date  of  Mr.  Wellee's  Keport,  ia  pursuit 
of  the  Alabama. 

2.  The  Vanderbilt,  a  suitable  vessel  when  supplies  of  coal  were  pro- 
cnrable,  then  cruising  in  the  track  of  vessels  bound  to  and  fromGurope; 
of  her  proceedings  ou  this  cruise  nothing  further  la  known.* 

3.  The  San  Jacinto,  a  suitable  vessel,  then  iu  the  West  Indies;  the 
Alabama  had  on  the  previous  ISth  November  escaped  from  her  at  Mar- 
tinique. 

4.  The  Mohican,  a  suitable  vessel;  she  could  not  have  left  the  United 
States  OD  the  "belligerent"  mission  of  capturing  the  Alabama,  as  on 
the  11th  November,  1862,  when  applying  for  coals  at  Bermuda,  to  ena- 
ble him  to  go  to  the  eastward,  her  commander,  Captaiu  Olisson,  assured 
Oovernor  Ord  that  "he  was  not  directly  engaged  in  any  belligerent 
operations  against  the  Confederate  States,  but  was  proceeding  to  a  for- 
eign station  in  the  performance  of  an  ordinary  duty."  (Appendix  to 
the  British  Case,  vol.  v,  p.  32.) 

5.  The  Dacotah,  a  suitable  vessel ;  she  had  ceased  her  pursuit  by 
17th  November,  (see  Synopsis  of  Orders,)  although  Mr,  Welles  named 
her  as  being  still  in  pursuit. 

'  For  record  of  Tiaita  to  GibTaltar,  see  Appendii  to  British  Case,  vol,  v,  p.  229.  The 
(latea  of  the  viaits  of  these  and  other  vesaelB  to  foreigD  porM,  mentiotied  throughout 
thia  Annex,  are  recorded  in  returns  from  British  ConBuU,  M&il  Agents,  &Q.,  which  ciui 
be  produccid  for  the  satisfaction  of  the  Arbicratoca,  if  Bo  desired. 

°It  ia  more  than  probable,  from  indications  niut  with  ia  tntcioK  unt  (he  pmceetlinga 
of  other  United  States  cniiHeri,  that,  had  time  permitted,  friioS  reuioiiB  would  have 
b««n  disooTered  for  au^^esting  abatements  on  account  of  this  cruise,  the  cluitu  fur 
which  is  at  the  rate  ol  nearly  tl,500  a  dsy.  Indee<l,  it  might  be  equally  desirable  to 
eDdeavor  to  trace  out  the  procoediugs  of  other  vesaels,  which  are  wholly  uukuonn, 
except  RO  far  as  stated  in  the  synopsis  of  unlers,  such  us  the  Augusta,  Tioonderoga,  dec. ; 
tbe  claims  on  their  accoiint  were  iiecessAiily  treiited,  iu  the  foiuier  I'cport,  as  admistri- 
ble  ID  the  hypothetical  sense  there  explaiueil,  but  furlber  light  migiit  discover,  aa  in 
•0  many  other  cases,  errors  which  would  juslify  abatements. 
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,  Onward. 
.  Sabine. 


^  Sailing-vesseU,  obviously  useless  io  pursuing  tbe 
Alabama,  and  wliose  employment  on  such  service 
was  condemned  by  the  United  Stat«e  Mii]iHt«rs 
abroad,  e.  g.,  b.y  Mr.  Dayton  (quoted  in  the  liflport 
of  Admiralty  Committee,  Appendix  to  the  BriCJgh 


8   Tno  *»      Case,  vol.  vii,  p.  fl8,)by  Mr.Adamsinhisdiapateli' 

<\   Mf  T  nnin  ^'^  ^^'  ^^^™t  ^^^^  ^^7*  1864,  after  a  convergation 

J'onia.  ^jj.jj  p^Qpg  ^g  Joinville  on  the  inutility  of  United 

States  sailing-ships  in  European  waters,  &c.    Sim- 
ilar opinions  were  expressed  by  tbe  captains  of  the 
Constellation,  St.  Louis,  &c 
Admiral  Wilkes's  flying  aqnailroo  could  not,  from  a  previous  menttoo 
made  of  its  special  duties  in  tbe  same  Report,  p.  vi,  have  been  iDcluded 
io  Mr.  Welles's  "fleet" 

It  is  thus  seen  that,  excepting  the  Tusoarora,  Mobican,  Daootah,aiid 
the  useless  sailing-^ips,  Mr.  Welles's  "  fleet"  is  reduced  to  two  vesuU, 
although  at  the  time  he  could  boaut  of  having  increased  tbe  United 
States  Kavy  to  427  vessels,  and  28,000  men! 

Turning  now  to  tlie  ships  in  pursuit  when  Mr.  Welles  made  his  neit 
Beport  to  Congress,  viz,  on  the  7th  December,  1863,  tbe  Alabama  then 
being  in  the  height  of  her  career,  the  Synopsis  of  Urders  givee  the  firi- 
lowing  ships  as  so  engaged  : 

1.  Yanderbilt;  but  on  the  27tli  of  October  she  had  abandoned  tht 
pursuit,'  and  on  the  7th  December  was  making  her  way  back  to  thr 
United  States. 

2.  Mohican ;  this  ship,  which,  as  will  be  subsequently  shown,  com- 
menced her  pursuit  of  the  Alabama  on  tbe  !)th  May,  1863,  from  tie 
Cape  de  Verds,  also,  on  the  11th  December,  1863,  abandoned  the  pnr- 
sait  at  tbe  Gape  of  Good  Hope,  and  turned  her  head  westward.  She 
was  at  St  Helena  on  the  29th  l)ecember,on  her  way  back  to  tlie  UmtHl 
States.^  Had  she  remained  at  or  near  the  Cape,  or  the  Hanritins,  or 
gone  to  Bourbon  (where  she  could  have  coaled)  for  a  few  weeks,  Av 
would  have  learnt  that  her  chase  had  gone  to  the  East  Indies.  Instead, 
however,  of  so  doing,  her  captain  retraced  his  steps  homeward,  in  spite 
of  communications  be  had  received  when  at  Cape  Town,  and  Thich 
called  forth  these  observations  from  the  TTnited  States  consul  at  tbe 
Mauritius  in  a  dispatch  to  Mr.  Seward  of  the  5Ch  February,  1864 :  "The 
narrative  of  these  things  affords  another  illustration  of  the  necessity  of 
a  man-of-war  in  these  waters.  •  •  •  •  When  the  Mohican 
was  at  Cape  Town^especially  as  the  facts  concerning  the  Sea  Bride  had 
been  commnnicated  by  me  to  the  consul  there,  and  were  by  him  laiil 
before  the  captain  of  the  Mohican,  it  seems  unaccountable  thatttiat 
vessel  did  not  extend  its  cruise  to  Madagascar  and  Mauritius.  It  is  to 
be  boi>ed  that  Captain  Glisson  had  sufiicieut  to  Justify  his  conduct  in 

'  Tbe  fciUon-iiig  io  an  extract  ftnin  Mr.  Adums's  dispatcli : 

"The  l>iiDcei]e  Joinville,  nbo  oiilled  on  me  the  otherday  with  a  letter  to  vo(i,«hirh 
I  bad  the  honor  to  fortrord  by  the  last  ateanier,  made  Bome  remarks  on  tbe  tUtei  ^ 
the  presence  of  our  Bail  ill  g-BhipB  in  Eumpeaa  harbors  in  a  perfectly  friendly  ■jn"'- 
vrfaicli  wore  not  without  tbeir  weight  in  my  mind.  I  have  a  fear  that  theae  tmmI» 
entail  a  heavy  harden  of  useless  cicpenxe,  And  retain  in  utter  inactivity  a  considenkl' 
number  of  the  best  class  of  oar  useful  seamen.  It  would  be  quite  as  welllbrrlie 
country  if  they  were  entirely  withdrawn.  One  st«amer  tilie  the  Kearsarj^  hit  Qion 
iilfluezice  upon  the  opinion  of  nautical  men  than  all  the  obsolete  frigates  remaiDiOf! ''' 
tlie  world  would,  put  together.  Three  or  four  snob,  properly  distributed,  with  gK"^ 
officers,  would  materially  check  the  tendency  to  serre  on  board  of  dnbions  rebel  sbip 
Dip.  Cor.,  I*i4,  Part  i,  p.  732. 

'  Sr>c  Appendix  to  British  Cnso,  vol.  vii,  p.  70. 

=  lhid.,  vol.  V,  p.W4. 
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tnrDiiie  back.    Still,  I  cau  but  hope  that  some  otlier  vessel  from  oar 
now  very  large  navv  may  very  aoon  appear  in  tlie  Iiidiaii  Ocean."  ' 

3.  Onward.    1 

4.  luo,  >  The  sailing-ships  already  tlisjwsed  of. 

5.  St.  Louis.  ) 

6.  Bhode  Island,  stationed  oB  the  Bahamas,  and,  like  the  De  Soto, 
performing  precisely  the  same  duties  aa  Admiral  Wilkes's  Hying  squad- 
ron, (Bee  post,  p.  88.) 

7.  De  Soto;  the  same  off  the  Havana,  (Appendix  to  Britisb  Case, 
vol.  vii,  p.  74.) 

8.  Wyoming.  Thisship,withthe3ailing-sloop Jamestown, represented  , 
the  United  States  interests  in  the  East  Indies,  China,  and  Japan,  and 
had,  of  course,  the  ordinary  duties  of  this  extensive  station  to  carry  on : 
she  was,  at  the  very  time  Mr.  Welles  was  making  this  Eeport,  well  placed 
to  iiitercept  the  Alabama,  being  near  the  Straits  of  Sunda  when  the  lat- 
ter passed  through  them.  The  Wyoming's  further  proceedings  will  be 
snbsequeutly  dealt  with. 

It  is  thus  seen  that,  within  a  very  few  days  of  the  date  of  Mr.  WelleS's 
Report,  the  chase,  pursuit,  or  search  for  the  Alabama  was  practically 
reduced  to  one  efficient  ship,  the  Wyoming,  and  she,  as  will  be  elsewhere 
shown,  virtually,  on  the  13th  of  the  following  February,  gave  up  the 
porsalt,  or  did  what,  as  far  as  any  claim  on  account  of  the  Alabama  is 
concerned,  amouut^id  to  an  abandonment.  Finding  the  Confederate  bad 
probably  left  the  limits  of  his  station,  her  commander  conceived  the 
orders  he  was  then  actingunder  did  not  Justify  him  in  following  the  Ala- 
Imma  beyond  such  limits.  And  yet,  at  this  time,  Mr.  Welles  could 
justly  make  the  yet  prouder  boast  that  the  United  States  Navy  consisted 
of  588  vessels  and  3i,000  men,  exclusive  of  officers! 

From  this  period  b)  the  date  of  the  Alabama's  beiug  sunk,  the  chase, 
pnrsuit,  or  search  was  confined  to — 

1.  The  Sacramento,  a  suitable  vessel,  ordered,  on  "  the  ISth  January, 
1864,  to  cruise  to  the  Cape  de  Terds,  Brazil,  Cape  of  Good  Hope,  and 
thence  to  the  eastward,  or  to  Europe,  according  to  news  of  the  Ala- 
bama." 

She  was  at  Table  Bay  from  the  29tb  April  to  the  5th  May.'  Learning 
there,  doubtless,  that  the  Alabama  had  sailed  on  the  previous  March  fbr 
a  French  port,  she  followed  her  to  Europe,  and  was  at  Lisbon  on  the 
29th  of  June ;  it  has  not  yet  been  ascertained  on  what  day  she  arrived 
there,  but  fifty-six  days  would  seem  to  have  beeu  a  very  long  passage 
for  a  powerfiil  full-rigged  ship  like  the  Sacramento,  with  a  speed  under 
steam  of  12J  kuots,  to  have  made  in  time  of  war  and  in  the  actual  pur- 
suit of  an  enemy.  She  may,  therefore,  have  arrived  at  Lisbon  some  time 
before  the  29th  June,  or  have  touched  at  some  other  European  pott. 
Although  probably  in  want  of  stores  and  supplies,  she  does  not  appear 
to  have  called  at  Cadiz,  which  was  then  the  deitot  for  the  United  States 
ships. 

2.  The  Kearsargo,  from  the  time  she  left  Flushing  till  she  sunk  the 
Alabama. 

3.  The  Wachusett,  a  suitable  vessel,  and  ordered  apparently  to  limits 
judicionsly  chosen  to  intercept  the  Alabama  on  her  returu  westward. 
Sbe  was,  however,  so  fluently  to  be  found  diVring  this  period  in  the 
ports  of  Brazil,  that  she  could  have  spent  but  little  of  her  time  iu  cruis- 
iug  near  the  equator.  The  Alabama,  on  the  2d  May,  1864,  (having  for 
ten  days  previously  been  on  the  track  of  the  homeward-bound  Paciflo 


354  BRITISH  ABGUMENT. 

fillips,)  was,  according  to  Admiral  Semmes,  at  "  onr  old  toll-gate  at  the 
oroasiag  of  the  30=>  parallel,  where,  an  oar  reader  will  recollect,  we 
halted  on  oar  oatward  passage  and  vuM  the  passports  of  so  many  trav- 
elera.  Tbe  poor  old  Bahama  was  not  now  what  she  bad  been  then. 
Her  commander,  like  herself,  was  well-nigh  worn  down."  ("Adrentnres 
Afloat,"  p.  749.)  Where  was  the  Wachusett  about  this  time  t  At  Bahia 
on  the  31st  March,  at  Pemambuco  on  the  27th  April,  at  Bahia  again  on 
the  13th  May  and  on  the  11th  June.  It  would  seem  from  the  translation 
of  a  dispatch  from  Mr.  Webb  to  the  Brazilian  Minister  for  Foreign  Affairs 
of  the  16th  of  October,  18C4,  given  at  page  142  of  the  first  volame  to 
the  Appendix  of  the  British  Case,  that  her  commander  was  then  more 
concerned  in  opposing  the  wishes  of  Mr.  Webb  and  the  United  States 
Consul  at  Bahia  than  in  following  up  the  "  rebel"  crnisers.  The  claim 
on  this  ship's  acconnt  has  been  considered  admissible  for  the  Arbitration, 
(in  the  sense  explained  in  the  Admiralty  Report;)  but  it  will  be  here- 
after shown  that  subsequent  investigation  warrants  the  snggeetion  that 
a  considerable  abatement  Rhould  be  made  from  it. 

4.  The  ^Niagara,  a  suitable  vessel;  but  the  postscript  to  the  Admiralty 
Beport  will  have  shown  that  this  ship  was  sent  to  European  waters  on 
acconnt  of  the  iron-clads  aiid  corvettes  which  were  being  built  in  France 
for  the  Confederates.' 

It  is  therefore  clearly  demonstrated  that,  wheu  the  Alabama  was 
sunk,  the  IJnited  States  cruisers  in  actual  search  of  her  (including  the 
Wachusett  and  also  the  Kearsarge  for  nine  days)  were  only  three,  out 
of  a  navy  which  by  this  time  most  have  numbered  over  600  vessels. 


Pursuing  the  same  coarse  of  inquiry,  and  only  incidentally  alluding 
to  tbe  acts  of  remissness  on  the  part  of  United  States  crnisers  in 
regard  to  the  Florida,  viz :  allowing  her  to  get  through  the  blockading 
squadron  into  Mobile ;  allowing  her  again  to  pass  tbe  blockading  squad- 
ron, and  get  out  again ;  it  will  be  found  that,  at  the  date  of  Mr.  Welles's 
Seport  to  Congress  of  1862,  do  cmisera  were  in  pursuit  of  that  Con- 
federate vessel,  then  blockaded  in  Mobile ;  nor,  indeed,  does  the  United 
States  Counter  Case  contend  that  the  porsuit  in  her  case  was  effective. 
It  simply  states  "  that  it  is  scarcely  necessary  to  aay  that  the  Unit«d 
States  deny  the  allegations  regarding  the  supposed  negligence  of  their 
Navy." 

The  Tascarora,  as  already  shown  above,  was  never  in  the  West  Indies 
in  pursuit  of  the  Alabama  or  Florida,  although  she  was  ordered  there 
for  the  pnrpose. 

On  her  escape  from  Mobile,  the  K,  B.  Cuyler — a  suitable  vessel — was 
sent  by  Admind  Parrngut  in  pursuit  of  the  Florida,  and  continued  to 
cruise  for  seventeen  days.  It  is  not  known  that  there  is  any  ofBcial 
account  of  her  craise  published  ;  but  a  letter,*  purporting  to  be  from  an 
officer  on  board,  and  dated  21st  January,  1863,  "  off  east  coast  of  Yu- 
catan," after  mentioning  that  they  had  pushed  on  to  Cape  Antonio,  but 
bad  lost  sight  of  the  chase,  proceeds: 

"  Had  the  Oneida  accompanied  us,  as  she^was  ordered  to  do,  our 
chance  would  have  been,  double  what  it  was.    *    •       •        "       •      . 

"  There  were  seven  vessels  of  us  off  the  port,  (Mohilft)  We  had  fifteen 
hours'  warning,  and  her  (the  Oreto)  only  way  out  was  throagh  the  main 
ship-channel,  which,  at  the  har,  is  less  than  a  mile  wide.  *  * 
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"  Evei^tliiag  was  done  to  increase  onr  speed,  but  ttie  utmost  was  12} 
knots.    I  have  seen  tfae  ship  go  14. 

"  The  prime  canse  of  ber  escape  was  neglect  to  prepare  for  ber ;  and 
remembering  Commander  Preble^u  case,  I  tbink  the  Department  will 
soon  decide  where  the  fault  lies." 

At  the  date  of  Mr,  Welles's  next  Report  of  Congress,  on  the  7tb  De- 
oember,  1863,  there  was  not  a  single  vessel  in  special  pursuit  of  the 
Florida,  nor  had  there  been  any  sent  daring  the  previous  twelve  months, 
except  those  already  named. 

From  this  date  to  that  of  the  Florida's  seizure  in  the  Fort  of  Bahia 
by  the  Wachusett,  the  following  were  sent  in  pursuit  of  her : 

1.  The  Ticonderogo — a  saitable  vessel — which  appears  to  have  been 
withdrawn  from  the  protection  of  the  Fisheries,  on  tidings  that  the 
Florida  had  re-appeared  off  Bermuda,  in  June,  1864.  She  touched  at 
Barbadoes  on  the  Sth  August,'  but  notbiog  further  is  known  of  her 
proceedings. 

2.  The  Pontoosnc — a  suitable  vessel.  She  appears  to  have  been  the 
only  vessel  of  those  out  on  the  12tb  aod  13tb  August,  1864,  in  pursuit 
of  the  Tallahassee,  whose  orders  embraced  also  the  Florida. 

3.  The  Niagara — a  saitable  vessel — but,  as  already  shown  above,  she 
was  not  sent  in  pursuit  of  the  Florida ;  further  references  to  the  same 
effect  will  be  given  below. 

It  is  thus  seen,  if  no  "  great  efforts  "  were  made  and  no  "  fleet "  waa 
dispatched  to  capture  the  Alabama,  still  less  were  any  serious  efforts 
made  to  capture  the  Florida ;  and  this  assertion  is  advanced  with  a  fnll 
recollection  of  the  intermittent  and  fitful  attempts  made  by  the  Kear- 
sarge  to  blockade  her  in,  and  capture  ber  after  leaving,  Brest,  iu  the 
performance  of  the  ordinary  duties  incidental  toa  state  of  war,  and  when, 
as  shown  by  the  synopsis  and  her  actual  proceedings,  the  Kearsarge 
was  not  detailed  for  the  actual  pursuit  of  any  of  the  Confederate  ships 
in  Class  I  of  the  Admiralty  Report.  , 

Kone  of  the  sailiog-vessels  are  stated  to  have  been  sent  expressly  in 
pnrsuit  of  the  Florida.  Her  escape  Irom  the  Saint  Louis  at  Madeira  on 
the  29th  February,  1864,  is,  however,  a  further  apt  illustration,  if  fur- 
ther proof  could  possibly  be  needed,  of  the  utter  unfitness  of  the  sailing 
ships  for  the  service  of  following  up  these  vessels.  "  I  have  little  hopes 
(said  Captain  Preble)  of  bringing  her  to  action  with  my  canvas  wings, 
tboagb  I  shall  follow  her  to  sea,  if  practicable,  and  try,"  with  what  re- 
salt  might  easily  have  been  divined.* 


The  United  States,  in  their  Counter  Case,  see.  vii,  par.  5,  state  that, 
"  when  Her  Majesty's  Government  made  the  statement  that  no  serious 
endeavor  to  intercept  or  capture  the  Georgia  appears  to  have  been  made 
on  the  part  ofthe  United  States,  it  was  mistaken."  2fo  trace,  however,  of 
any  snch  endeavor  appears  in  the  synopsis  of  the  orders  to  the  United 
States  cruisers^  where  she  is  not  even  named ;  and  the  only  ship  known 
to  have  gone  in  pursuit  of  her  was  the  Niagara,  which  captured  ber 
when  it  was  notorious  she  had  been  dismantled  and  sold,  and  was  char- 
tered as  a  merchant-ship  to  the  Portuguese  Government.  : 

There  is  do  act  of  special  remissness  on  the  part  of  any  United  States 
cmisers  averred  in  reference  to  the  Georgia.  It  would  seem,  however, 
from  the  translation  of  a  letter  addressed  on  the  21st  May,  1863,  to  Mr. 
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Webb,  the  United  States  miaister  at  Bio,  bya  >Ir.  Grebert,  aa  "intelli- 
gent German  gentlemea,*^'  that  the  Mohican  had  been  in  sight  of  the 
Georgia  off  St.  Vincent,  but  it  would  not  appear  that  she  followed  her 
up.  Mr.  Grebert  stated, "  We  were  informed  at  Saiut  Vincent,  C^te  de 
Verda,  that  a  few  days  before  onr  arrival,  a  steamer  had  appeand  in 
sight  of  the  port,  but  hail  immediately  disappeared.  It  is  supposed  that 
this  steamer  must  have  been  a  secessionist  privateer."  Jlr.  Grebert  had 
previously  said  that  the  Mohican  was  at  Saint  Vincent,  and  that  he 
"there  gathered  information  that  in  the  neighboring  waters  another 
vessel  of  war  was  cruising,  supposed  to  be  the  Vanderbilt;"  bat  at  that 
time  the  Vanderbilt  was  Admiral  Wilkes's  flag-ship  in  the  West  Indies. 

Mr.  Grebert  arrived  at  Bahia  on  14th  May,  and  there  "  an  officer  of 
the  Georgia  told  me  that  the  Georgia  had  been  seen  at  Saint  Vincent; 
but  went  higher  up,  {qy.  to  a  higher  latitude  I)  when  she  discovered  tite 
Mohican  in  the  port  of  Saint  Vincent." 

It  ia,  therefore,  very  probable  that  the  steamer  supposed  to  have  been 
the  Vanderbilt  was  the  Georgia,  and  that  the  Georgia  made  oat  the 
Mohican  in  the  harbor,  although  the  latte  r  failed  to  see  the  Georgia. 

Mr.  Webb,  in  a  letter  to  Mr.  Seward  of  23d  June,  1863,  showed  evi- 
dently that  he  was  not  satisfied  with  the  zeal  shown  on  another  oocasion 
by  the  Mohican,  though  he  suggested  that  her  commander  "  may  have 
been  misled  by  some  cnnningly  devised  report."  He  indnlged  in  the 
hope  that  the  converted  merchant  sailing-vessel  Onward  might  be 
more  successful  than  the  Mohican  had  been  in  the  search  for  the  Ala- 
bama, Florida,  and  Georgia,  all  then  on  the  coast  of  Brazil.* 

SHENANDOAH. 

"  The  United  States,  as  to  the  Shenandoah,  maku  the  same  statement 
which  they  have  already  made  in  reply  to  the  statements  of  Her  Maj- 
esty's Government  touching  attempts  to  intercept  or  capture  the  Geor- 
gia."— United  States  Counter  Case,  sec,  viii,  par,  5. 

No  mention  is  made,  in  the  Synopsis  of  Orders,  of  this  ship ;  and  it  ia 
nowhere  stated  that  any  United  States  vessel  was  ever  sent  in  search  of 
her. 

Without  again  going  over  the  same  ground  with  regard  to  the  Niag- 
ara, Sacramento,  &c.,  it  may  be  coofldently  stated  that  the  Iroqaois 
was  the  only  vessel  which,  it  could  possibly  be  suggested,  was  ever  in 
pursuit  of  the  Sheuandoah. 

Putting  aside,  for  the  moment,  the  fact  of  her  orders  referring  to 
"rebel  privateers"  generally,  a  comparison  of  dates  and  a  slight  exam- 
ination of  fiicts  will  show  that  this  ship's  actual  proceedings  had  no 
reference  whatever  to  the  Shanandoah. 

TLcIroquois  received  her  orders  "to  leave  European  waters,  and  cmise 
off  Madeiras,  Brazil,  Cape  of  Good  Hope,  and  to  Batavia,  Bast  Indies, 
for  rebel  privateers,"  about  the  middle  of  September,  1864. 

These  orders  from  the  Secretary  of  the  Navy  would,  therefore,  proba- 
bly have  been  dated  about  the  1st  September.  It  was  then  known  at 
Washington  that  the  only  Confederate  cruiser  at  sea  was  the  Florida, 
the  tute  of  the  Alabama,  and  the  sale  as  a  merchant-ship,  though  not 
the  capture,  of  the  Georgia,  beiug  also  known  to  the  Navy  Department ; 
her  capture  must,  however,  have  been  known  to  the  Iroquois  when  the 
orders  reached  her. 

The'  Iroquois  left  Portsmouth  on  the  ITth  September,  1S61,  and  finally 
'Appendix  to  British  Case,  vol.  i,  p.  389.  *  Ibid.,  p.  S87. 
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quitted  Englaod  on  the  23d  September,  having  gone  to  Dover  to  pro- 
vision.^ 

She  was  then  statctl  by  her  Captaiu  to  be  "  about  to  sail  for  a  station 
remote  from  the  shores  of  Europe."' 

-  At  this  time  nothing  was  known  of  the  Sea  King,  or  Shenandoah ;  no 
mention  was  mode  of  her  nntil  six  weeks  afterward,  when  Mr.  Dayton, 
writing  ftom  Paris,  informed  Mr.  Seward  that  he  had  advised  Captain 
Uraven,  of  the  Niagara,  not  to  follow  the  Sea  King,  as  he  had  "little 
confidence  "  in  the  reliability  of  the  reports  from  Mr.  Morse,  the  consnl 
in  London :  ^  this  was  ten  days  before  any  commnnication  was  made 
respecting  her  by  the  United  States  Legation  to  Earl  Knssell. 

The  Shenandoah  was  commissioned  at  Desertas  on  the  30tb  October, 
made  several  prizes  off  the  Coast  of  Brazil,  then  proceeded  to  Melbonrne 
withont  tonohiiig  at  any  port  en  route,  and  arrived  there  on  the  25tb 
Janoary,  18Qd ;  she,  however,  called  ofi'  the  Island  of  Tristan  d'Acnnha, 
and  landed  some  crews  of  prizes  she  hatl  taken  and  destroyed.* 

On  the  day  following  her  arrival  at  Melbonrne  the  Mail  loft  for  Eu- 
rope, taking  without  doubt  newspapers  giving  accounts  of  her  arriyal, 
as  well  as  the  reports  to  that  effect  which'  the  United  States  Consul 
stated  be  then  sent  to  Mr.  Adams,  and  to  the  United  States  Consul  at 
Hong-Kong.'' 

The  Iroquois,  following  out  her  orders,  was  at  Table  Bay  9th  January, 
18C5,  and  at  Mauritius  39th  January,  1SC5.^ 

As  it  conld  not  have  been  knoivn  at  either  of  these  ports  at  the 
respective  dates  that  the  Shenandoah  had  gone  to  the  eastward  of  the 
Cape,  it  is  clear  that,  not  only  could  the  Iroquois'  onlers  have  had  up  to 
this  date  no  reference  to  the  Shenandoah,  but  that  her  movements  could 
not  have  been  iiiftuenced  by  any  tidings  she  could  have  heiird  at  either 
of  these  places  of  that  vessel's  movements. 

It  is  true  that  the  Iroquois  is  reported  to  have  called  at  Tristan 
d'Acunha  on  her  way  from  the  Brazils,  and  taken  tiie  crews  of  the 
prizes,  who  had  been  left  there  by  the  Sbenandoah,  to  the  Cape,  bnt  it 
is  hardly  probable  they  were  able  to  give  the  commander  of  the  Iroquois 
any  clue  to  the  Shenandoah's  future  proceedings, and,  in  fact,  the  Iroquois 
was  officially  reported  as  having  left  the  Cape  for  Batavia,  showing  that 
no  deviation  from  her  orders  was  then  contemplated  in  consequence  of 
any  such  clue.  She  coaled  neither  at  the  Cape  nor  at  tbe  MaurttiOB, 
although  three  months  had  elapsed  since  she  bad  been  to  a  British 
port ;  hence  it  may  be  inferred  she  was  not  pressing  ou  in  actual  pursuit 
of  any  particular  ship,  but  was  making  her  passages  leisurely  under  sail. 

It  is  not  probable  that  the  Iroquois,  on  arrival  at  Ceylon  on  the  17th 
February,  received  any  special  orders  from  the  Navy  Department  rela- 
tive to  the  Shenandoah,  as  on  the  14th  of  the  previous  month  Mr.  Seward 
had  officially  informed  Her  Majesty's  Charge  d'  Aftaires  at  WashingtOD 
that  "a  reliable  representation"  had  been  made  to  the  Department 
"that  the  Shenandoah  will  be  found  in  the  neighborhood  of  Bermuda."' 
Again,  Mr.  Seward,  in  writing  to  Mr.  Adams  nearly  a  fortnight  later 
(on  the  2Tth)  upon  the  subject  of  tbe  Shenandoah's  captures  off  the  coast 
of  Brazil,  made  no  reterence  to  special  orders  being  sent  to  any  cruisers,' 

'  Appendix  to  BritUh  Coat,  vol.  v,  p.  224. 

-  Diplomatic  CorreBpon deuce,  ie64-'65,  Part  il,  p.  3*2. 

'  Ibid.,  Part  iii.  p.  172. 

*  Appendix  to  Britlali  Caiw,  vol.  i,  pp.  499,  658. 

''Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  583. 

<  Appendix  to  BritiBh  Case,  vol.  v.,  pp.  22H,  233. 

'Ibid.,  vol.  i,p.  498. 

■  Appendix  to  Case  of  the  United  States,  vol.  iii,  p.  335. 
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nor  is  any  meutton  made  io  tbe  synopsis  of  farther  orders  being  seat 
to  the  Iroquois,  as  io  other  cases  when  the  craisers  received  fresh  in 
BtroctioDS. 

Had  she  obtained  any  iakliug  from  the  crows  of  the  prizes  taken  from 
Tristan  d'Acaoha  that  the  Shenandoali  was  likely  to  have  made  theStnuts 
of  Malacca  and  their  neighborhood  her  cruisiug-groaad,  it  would  seem  to 
have  been  at  once  the  proper  and  the  natural  course  of  the  Commander 
of  the  Iroqaois  to  have  filled  up  with  coals  at  the  Cape,  and  pushed  on 
forthwith  to  Batavia,  replenished  coal,  and  then  to  have  proceeded  to 
the  Confederate  cniiseiPs  expected  cruising- ground,  within  which,  in 
three  months  from  leaving  the  Cape,  he  could  again  have  coaled  either 
at  Siogapore  or  Fenaog. 

It  will  have  been  seen  that,  on  arriving  at  Ceylon,  the  Iroquois  would 
probably  have  heard  through  the  newspapers  of  the  arrival  of  the. Shen- 
andoah at  ]tIelbourue.  It  would,  however,  seem  that  she  staid  there 
eight  days  to  take  in  but  150  tons  of  coal;^  and,  instead  of  proceeding 
at  once  to  Melbourne,  to  endeavor,  through  personal  communication 
with  the  United  States  Constd,  to  get  on  her  track,  the  Iroqnois  went  to 
Fehang,  from  whence,  on  or  about  the  2d  March,  I86a,  the  senior  British 
naval  officer  in  the  Straits  of  Malacca  reported  to  his  commander-in- 
chief,  Vice- Admiral  Kuper,  then  in  China,  that  "  the  United  States  sloop 
Iroquois  has  appeared  at  Fenang,  with  the  avowed  intention  of  endeav- 
oring to  intercept  the  Confederate  cruiser  Shenandoah." 

On  the  29th  May,  186S,  she  is  reported  to  have  been  at  Singapore,  and 
still  iu  search  of  the  Confederate  steamer  Shenandoah. 

She  was  thus  probably  for  nearly  three  months  in  the  Straits  of  Ma- 
lacca and  its  neighborhood — io  fact,  near  Batavia — the  destination  indi- 
cated in,  and  therefore  it  may  be  presumed  obeying,  her  original  orders, 
which,  as  before  stated,  could  have  had  no  reference  to  the  Shenandoah. 

In  June  or  July  she  must  have  quitted  her  station,  for  on  the  12Ui 
Aagust,  1865,  she  was  at  the  Cape  on  her  way  back  to  the  United 
States.  This  step  of  returning  homeward  could  have  had  no  reference 
to  the  Shenandoah. 

She  called  at  St.  Helena  on  the  25th  August,  1865.  While  ther^  her 
commander  informed  the  Governor  that  he  had  taken  off  &om  Tristan 
d'Acanha  the  people  lauded  from  the  Shenandoah  and  conveyed  them 
to  the  Cape  of  Qood  Hope  in  the  early  part  of  that  year;  and,  also,  that 
"he  had  been  to  the  eastward  in  search  of  the  Shenandonh,  aud  believed 
she  had  proceeded  to  the  Pacific,  where  it  was  to  be  apprehended  she 
might  do  some  mischief  among  the  American  whalers  in  those  regioDS.*^ 

On  a  full  review  of  these  facts,  and  with  the  light  thrown  on  the 
Iroquois's  proceedings  by  this  conversation  of  her  commander  with  tbe 
Goveruor  of  St.  Helena,  it  cannot  be  seriously  contended  she  was  ever 
JD  actual  or  even  coustrnctive  pursuit  of  the  Shenandoah,  She  left 
England  with  no  such  orders;  it  is  not  averred  in  terms  that  she  or  any 
other  United  States  cruiser  ever  had  such  orders ;  she  never  deviated 
substantially  from  the  orders  laid  down  for  her  guidance  before  proceed- 
ing to  her  "distant  station-,"  while  on  that  distant  station  she  never 
went  far  from  Batavia,  the  final  point  named  in  her  orders;  aud  her 
commander  avowed  that  he  quitted  the  station  with  the  belief  (as  was 
the  fact)  that  the  Shenandoah  was  destroying  whalers  in  the  Arctic 
seas.  Surely  no  proceedings  can  be  less  unlike  "  pursuit"  than  those  of 
the  Iroquois;  that  her  officers  should,  while  in  the  Straits  of  Malacca, 
have  named  the  Shenandoah  as  the  then  special  object  of  their  qneet, 

'  AppeDdix  to  British  Cose,  vol.  v,  p.  229.  *  Ibid.,  vol.  v,  p.  S39. 
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was  nataral,  aince  she  was  thea  the  only  "rebel  privateer"  kaown  to  be 
io  existence,  and  they  woald  have  said  so  ia  good  faith,  bat  of  coarse 
with  no  notion  that  the  whole  cost  of  their  crnise  waa  to  be  eventually- 
claimed  &oni  Great  Britain.  If  snch  a  claim  were  admissible,  a  similar 
claim  woald  be  equally  admissible  on  account  of  every  United  States 
ship  of  war  of  safflcient  force  then  in  commission,  since,  if  the  Shenan- 
doah had  ftdien  in  the  way  of  any  such  ship,  it  would  have  been  the  duty 
of  that  ship,  as  it  was  that  of  the  Iroquois,  to  capture  her;  but  this  is 
not,  cannot  be,  "pursuit."  It  ia  therefore  obvious,  from  this  further 
investigation,  that  the  Admiralty  Committee  were  fully  juatifled,  on  every 
ground,  in  considering  as  inadmisaible  the  claim  made  on  her  account. 
The  claim  made  in  the  United  States  Case  for  the  pursuit  of  the  Shen- 
andoah, the  asseveration  tn  their  Counter  Case  that  "Her  Majesty's  Gov- 
ernment ia  mistalien  in  its  belief  that  no  endeavor  to  intercept  or  captare 
the  Shenandoah  appeared  to  have  been  made  by  the  Government  of  the 
United  States,"  and  the  large  snm  involved  in  this  claim,  amounting, 
without  interest,  to  no  Jess  than  $329,965.08,  will,  it  is  hoped,  affora 
good  and  sabstautial  grounds  for  thinking  that  the  labor  and  research 
exi>ended  in  the  investigation  of  this  particular  case  have  not  been 
frnitless. 

INADEQUACY  AND  WANT  OF  CONCERT  OF  UNITED  STATES 
NAVAL  FORCE  ABROAD,  ETC. 

The  United  States  ministers  abroad  were  constantly  calling  the  atten- 
tion of  their  Government  to  the  inadequacy  of  their  naval  forces  to  arrest 
the  career  of  the  Confederate  cruisers.  Messrs.  Adams,  Dayton,  Pike, 
Perry,  Webb,  Harvey,'  one  and  all  at  different  times  dwell  on  this 
theme ;  but  when  the  letters  on  the  subject  (and  many  of  the  consals 
made  similar  representations)  were  referred  to  Mr.  Welles,  he  may  be 
said  to  have  acted  always  as  if  he  regarded  this  question  as  wholly  sub- 
ordinate to  that  of  the  blockades ;  hence  it  is  seeu  that  the  most  auitable 
vessels  were  taken  from  the  pursuit  to  re-enforce  the  blockading  squad- 
rons, without  regard  to  the  injury  which  the  depredations  of  the  Confed- 
erate cruisers  were  inflicting  on  the  United  States  commerce.  Some- 
times he  explained  that  it  was  want  of  men  which  prevented  him  from 
sending  a  greater  force  in  pursuit;'  but  with  the  number  of  seamen  at 
his  disposal,  28,000  in  1862  and  36,000  in  1863,  exclusive  of  officers,  this 
excuse  would  seem  to  be  of  little  avail  when  the  facts  are  sifted.  How- 
ever, besides  this  notorious  inadequacy  of  force  to  compaas  the  ends 
which  it  ia  submitted  the  United  States  Government  ought  to  have  had 
iD  view,  and  to  have  considered  a  necessary,  if  not  the  first,  duty,  there 
were  other  causes  in  operation  which  are  disclosed  sufficiently  in  the 
correspondence  laid  before  Congress  and  the  House  of  Bepresentatives, 
and  which  tended  to  impair  the  efficiency  of  the  small  force  detailed  for 
this  special  service;  they  were — 

{A.)  The  absence  of  a'ny  communication  to  many  of  the  different  lega- 
tiods  of  the  movements  of  the  several  men-of-war  in  European  waters, 
of  which  there  are  many  complaints. 

(B.)  The  feet  that  there  was  no  naval  head  or  senior  officer  in  Euro- 
pean waters;  each  ship  appeared  to  act  indepeudeutly  and  for  iteelf; 
there  was  a  consequent  absence  of  all  concerted  action. 

'  For  iOBtaoceB,  see  Diplomatio  CoireapondeDce,  18C3-'63,  part  ii,  pp.  902,  980,  1378; 
lS64-'65,  part  iii,  p.  323;  part  iv,  pp.  375,  302,  319,  325 :  186C-66,  part  m,  p.  102. 
'  Diplomatio  CorreapondeDce,  l6&l-'65,  part  iii,  p.  43. 
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From  tbese  causes  combined,  wliich  may  be  abuodantlj  prov8<l  from 
the  Uaited  States  documents,  and  wliich  were — 

(a.)  InsofBcieDcy  of  force ; 

(b.)  Ignorance  of  movements  of  the  ships  on  the  part  of  United  States 
Ministers ; 

(c.)  Independence  of  action  on  the  part  of  each  ship ; 
it  may  fairly  be  inferred  tliat  the  United  States  Government  did  not 
"  actively  and  diligently  exert  their  naval  power  "  to  arrest  the  conrae 
of  the  Alabama  or  the  other  Confederate  cruisers. 

EKROES  IN  THE  SYNOPSIS  OF  OttDERS. 

Frequent  reference  is  made  in  the  Report  of  the  Admiralty  Committee 
and  its  Appendices^  as  well  as  in  this  paper,  to  errors  in  the  synopsis  of 
orders ;  a  few  fi-esh  illustrations  may  not  be  inapt : 

(a.)  The  Chippewa  is  stati^d  to  have  been  watching  the  Snmter  at 
Algeciras  to  the  30th  May,  1863.  Sow  not  only,  as  is  well  known,  Lad 
the  Sumter  lell  Gibraltar  as  an  unarmed  ship  on  the  previons  8th  of 
February,'  but  the  Chippewa  was  herself  with  some  of  Admiral  Wilkes's 
ships  in  the  West  Indies,  at  Cape  Haytien,  on  the  21st  May,  1863,  and 
at  iN'assan,  "  from  St.  Thomas,"  on  the  2uth  MRy.*  She  had  been  at 
Cadiz  on  the  12th  February,  and  again  in  March,  and  she  was  at  Ma- 
deira in  April ;  hence  the  synopsis  must  be  in  error  in  stating  that  she 
was  watching  the  Sumter  at  Algeciras  to  the  30th  May,  1863. 

(b.)  The  Kearsarge. — In  the  admiralty  report  it  has  been  noticed  with 
reference  to  this  ship's  orders  of  30tb  September,  1862,  "to  capture  the 
Rappahannock  or  other  rebel  privateers  in  European  waters,"  that  the 
synopsis  must  be  in  error. 

Mr.  Welles,  in  his  report  of  the  1st  December,  1SC2,  stated,  at "  last 
advices  (she)  was  also  in  pnrsuit  of  the  290,"  (page  23.) 

In  the  United  States  Case  she  is  stated  to  have  been  at  Gibraltar 
with  the  Tuscarora,  watching  the  Sumter,  and  it  is  implied  that  this 
was  continued  till  that  vessel's  sale. 

The  Kearsarge  was,  in  fact,  about  the  time  to  which  5Ir.  Welles  must 
have  referred  to,  viz,  on  the  30th  September  and  on  3d  November, 
watching  the  Sumter  at  Gibraltar,^  and  on  the  4th  November  she  was 
at  Cadiz :  she  was  certainly  not  in  pursuit  of  the  Alabama,  which  ves- 
sel was  then  in  the  ^V'est  Indies. 

(e.)  Ino. — There  is  a  claim  on  behalf  of  this  sailing-ship  for  fifteen 
months  for  convoying  the  Aqnila  with  the  monitor  Camanche  on  board. 
Now  the  Camanche,  on  the  Ist  February,  1803,  was  building  at  Jersey 
City,  and  on  the  14th  ^larch  of  the  following. year,  was  at  San  Fran- 
cisco, California.*  It  seems  more  probable  that  there  is  a  further 
errror  in  the  synopsis  than  that  this  service  should  have  taken  fifteen 
months  to  perform, 

{d.}  Juniata. — From  the  synopsis  of  orders,  the  dates  given,  and  the 
amount  of  the  claim  on  her  behalf,  it  would  be  iuferred  that  this  ship 
commenced  her  service  with  Admiral  Wilkes's  squadron  on  the '4th 
December,  1862 ;  whereas  she  did  not  leave  the  United  States  for 
nearly  five  months  after  that  date.  A  correspondent  of  the  New  York 
Herald,  writing  oa  the  22d  January,  1863,  says  that  the  Juniata, 

>  Britiab  Case,  vol. 
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which  had  been  noder  sailiue^  orders  siuce  November,  was  still  at  Phil- 
adelphia, being  detained  by  a  defect  in  her  machinery,  (Nev  York  Her- 
ald, Jaauary  26,  1863.)  She  went  to  Fortreas  Monroe  on  the  17th 
March,  and  sailed  for  the  Havana  on  the  25th  April,  18G3,  (see  Kev 
York  HenUd  of  that  date.)  The  United  States  Navy  Eegisterfor  1863 
Bhowa  that  on  the  Ist  February,  1863,  she  was  in  Hampton  Boads, 
and  not  with  the  West  India  sqoadron. 

(«.)  The  Oonnpcticnt. — To  cntise  between  Bermuda  and  Kassau  to 
watch  for  the  Sumt«r  f)-om  3d  August,  1863,  to  7th  September,  1863. 

This  claim  is  made  for  a  period  when  the  Sumt«r,  as  admitted  in  the 
United  States  Case,  p.  88,  had  changed  her  character,  and  become 
the  Gilwaitar.  She  sailed  from  Liverpool  on  the  3d  Jaly,  1863,  as  a 
merchant-vessel  witliout  armament,  with  a  cargo  of  warlike  stores  for 
Charleston,  >  and  the  Connecticnt  was  doubtless  employed  to  look  oat 
for  her  J  bat  as  she  was  then  simply  a  blockade-runner,  or  a  merchant- 
ship,  with  contraband  of  war  on  board,  or  both,  it  is  clear  that  under 
no  circnmstances  could  this  claim  be  admissible  under  the  treaty. 

{/.)  Ticonderoga, — In  a  note  in  the  appendix  to  the  report  of  the  ad- 
miralty committee,^  attention  is  called  to  the  fact  that  between  May, 
1863,  and  June,  1864,  although  her  cost  is  claimed,  no  service  is  given 
in  the  synopsis  of  orders  for  the  period.  This  was  not  an  omission  to 
specify  the  service,  but  an  error  in  the  dates  and  charges ;  as  within 
the  period,  for  which  it  would  otherwise  be  inferred  she  was  in  pursuit 
of  Confederate  cruisers,  she  was  actually  under  repairs  (had  "work 
done'')  at  the  navy-yards  of  Brooklyn;  Charlestown,  Alassachusetts;. 
Philadelphia,  and  Norfolk,  respectively ;  ^  aud  she  is  shown  in  the  Navy 
Register  for  1864  as  being  on  the  12th  of  March  of  that  year  "ready  for 
sea  at  Philadelphia. "  Again,  it  is  obvious  that  she  could  not  have 
been  employed  in  the  Gulf  of  Siiint  Lawrence  protecting  the  fisheries 
during  the  winter. 

(a.)  Niagara. — The  cln,im3  on  account  of  this  ship  and  the  Sacramen- 
to have  been  already  dealt  with  in  the  admiralty  report  aud  its  post- 
script on  the  grounds — 

1.  That  tliey  are  generally  inadmissible. 

2.  That  they  extend  far  beyond  the  existence,  as  confederate  cruisers, 
of  the  vessels  on  account  of  which  the  claims  are  made. 

3.  That  they  extend  to  periods  long  after  the  cessation  of  hostilities. 
But  in  addition  to  these  fatal  errors  or  objections  to  the  cliiims,  the 

following  are  also  obvious  errors : 

4.  Mr.  Adams  stated  that  the  Niagara  bad  left  France  for  the 
Onited  States  on  the  8th  August,  1805;*  the  claim,  however,  embraces 
a  period  forty-four  days  beyond  that  date,  although  a  vessel  of  her 
speed  could  hardly  have  occupied  that  time  iu  making  the  passage 
across  the  Atlantic. 

5.  The  Niagara  accompanied  the  Bussiau  squadron,  which  convoyed 
the  remains  of  the  Czarevitch  from  Lisbon  to  the  North  Sea,  and  for 
which  act  of  courtesy  the  Russian  government  expressed  itself  deeply 
sensible  and  grateful  to  that  of  the  United  States ;  but,  through  a 
manifest  error  in  the  synopsis  and  in  the  claims,  the  cost  of  the  ship 
for  this  period  is  claimed  against  the  British  Government. ' 

(h.)  Nereua. — The  claims  for  this  ship  on  convoy  service  embrace  a 

'Appendix  to  Case  of  the  United  States,  toI.  vi,  p.  203. 
'Appendix  to  British  Coae,  toL  Tii,  p.  75. 
>  United  States  Navy  Baport,  December,  1864,  pp.  1,005  tt  «eq. 
•  Diplomfttic  correspondence,  lS65-'66,  part ),  p.  573. 
•Ibid.,paniii,  p.  127. 
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period  during  whicti  she  was  employed  with  tbe  fleet  at  the  attacks  oa 
and  float  capture  of  Fort  Fisher  between  21th  December,  1864,  and  15tti 
■Janaary,  1865.'  She  may  have  been  employed  on  this  service  for  a  mnch 
longer  period,  and  she,  as  well  as  her  consorts  in  convoying  duty,  may  have 
been  often  simiiacly  withdrawn  during  the  i>eriod8  embraced  ia  tbe 
claims,  as  it  is  only  incideotally  that  errors  of  this  character  can,  in  the 
absence  of  complete  iuformation  as  to  the  orders  and  the  movements  of 
the  United  States  cruisers,  be  discovered. 

It  is  thus  shown  that  there  is  a  sufficiently  large  number  of  patent 
errors  in  the  synopsis  of  orders  to  warrant  its  authority  on  matters  of 
fact  being  questioned,  when  other  data,  generally  derived  from  United 
-States  official  docnmeats,  point  to  differeut  coaclusions.  They  are  ad- 
dnced  with  this  sole  object,  as  they  generally  refer  to  claims  which 
have  not  been  regarded  as  admissible  (on  the  hypothesis  explained  io  tbe 
admiralty  report)  under  tbe  treaty,  aud  consequently  it  has  not  been 
thought  necessary  to  give  their  money  value. 

ADMIRAL  WILKES'S  FLYING  SQUADRON. 

The  total  amount  claimed  for  the  services  of  this  flying  squadron, 
which  originally  consisted  of  one  converted  merchant-steamer,  four 
second-class  steam  sloops,  three  paddle-wheel  steamers,  one  sailing-ship, 
one  sailing  store-ship,  and  one  sailing-ship  occasionally,  if  not  always, 
used  as  a  coal-ship,  is  so  large  ($1,457,130)  that  it  may  not  be  thongbt 
an  abundance  of  caution  to  add  to  the  reasons  which  tbe  admiralty  com- 
mittee justly  looked  on  as  couclusive  why  these  claims  should  be  con- 
sidered wholly  inadmissible : 

1.  The  accounts  of  prizes  captured  by  United  States  cruisers,  which 
Tiave  been  carefully  examined,  the  returns  of  visits  of  United  States 
8hips-o£-war  to  British  West  India  Islands,  aud  the  incidental  notices 
scattered  here  aud  there  in  the  reports  of  the  Secretary  of  the  Xavy  to 
Congress,  iu  other  official  papers,  and  in  the  newspapers  of  the  day, 
abundantly  prove  that  for  the  periods  respectively  claimed  none  of  these 
ships,  though  the  squadron  is  called  "  flying,"  proceeded  beyond  the 
limits  officially  designated  by  Mr.  Welles  as  the  "  West  Indies."  When 
flnally  brokea  up  under  the  command  of  Admiral  Lardner,  Admiral 
Wilkes's  successor,  Mr.  Welles  spoke  of  it  as  the  "  West  India  squadron;"^ 
the  term  "  flying  "  is  an  tu;  post  facto  designation. 

2.  The  contiauance  of  this  squadron  as  an  organization  had  no  refer- 
ence whatever  to  the  confederate  cruisers,  but  solely  to  the  duration  of 
the  trade  at  Matamoras.  Mr.  Welles  stated  iu  his  report  of  7th  Decem- 
ber, 1863,  (page  viii,)  that  "  the  occupation  of  Kio  Grande  and  Browna- 
ville  (13th  November,  1863)  has  put  a  final  termination  to  the  lately  ex- 
tensive commerce  of  Matamoras,  which  is  becoming  as  insignificant  aa 
it  was  before  the  rebellion." 

Now  at  that  dat«  the  Alabama,  Florido,  and  Georgia  were  in  being  as 
confederate  cruisers,  aud  yet  so  little  were  their  proceedings  heeded  ia 
reference  to  this  "flying  squadron"  that,  takiog  the  dates  from  the 
synopsis  of  orders,  when  that  report  was  written  the  squadron  had 
dwindled  down  to — 

The  Tioga,  a  paddle-wheel  steamer  of  809  tons ; 

The  sailing-vessel  Gemsbok,  which  was  frequently,  if  uot  always,  used 
as  a  coal  or  as  a  store  ship ; 

And  the  sailing  etore-ship  Kational  Guard. 
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It  cannot  be  supposed  the  Tioga  was  ever  afterward  detached  from 
Admiral  Lardner's  squadron  or  sent  in  the  actual  pursuit  of  any  of  the 
Goufederate  cruisers,  (all  then  on  the  other  side  of  the  Atlantic,)  since 
OQ  thfi  24th  March,  1864,  she  vras  off  Elbow  Light,  (Bahamas,)  and  it 
may  be  assumed  she  was  within  the  limits  assigned  to  her  by  her  orders 
until  the  claim  on  her  account  ceased,  viz,  27th  June,  1864.' 

All  the  other  vessels  stated  to  have  composed  this  squadron  had,  at 
different  times,  been  previously  withdrawn,  and  were  afterward  to  be 
found  attached  to  blockading  squadrons. 

The  words  "  stated  to  have  composed  "  are  used  inteiitionallj,  as  it  is 
impossible  to  reconcile  the  dates  given  in  the  abstract  of  the  claims  with 
those  given  elsewhere ;  for  instance,  in  the  case  of  the  Juniata,  as  already 
shown,  there  is  an  error  of  nearly  five  months ;  in  the  Navy  Begister  for 
January,  1863,  the  Gemsbok  and  the  Oneida  are  shown  as  attached  to 
blockading  sqnadrons,  and  in  that  for  January,  1864,  the  Tioga  is  named 
as  attached  to  the  East  Gulf  blockading  squadron— duties  palpably  in- 
consistent with  the  pursuit  of  the  confederate  cruisers. 

The  claim  oa  account  of  the  Oneida  commences  on  the  very  day  (16th 
January,  1860)  that  she  allowed  the  Florida  to  escape  from  Mobile.  It 
is  believed  that  after  that  date  she  continued  to  be  employed  in  the 
blockade  of  that  port,  as  she  is  stated  in  the  Navy  Begister  for  1863  to 
have  been  attached  to  the  "West  Gulf  squadron  on  the  1st  February, 
1863. 

MISCELLANEOUS  GASES, 

Xoi  affecting  the  claims  coruidered  by  the  admiralty  committee  as  odmiBSi- 
ble  (upon  the  hypothesis  explained  by  them)  for  arbitration. 

VANDEEBtLT. 

It  should  be  borne  in  mind  that,  notwithstanding  her  superior  speed 
and  armament,  the  Vanderbilt  was  an  unfit  vessel  to  send  iu  pursuit  of 
the  Alabama,  since  She  was  wholly  dependent  on  her  steam-power ; 
hence,  after  making  a  passage,  if  she  coald  not  replenish  her  coal,  she 
was  powerless ;  this  explains  parts  of  her  proceedings. 

On  her  way  to  the  Cape  she,  in  obedience  to  her  orders,  went  to  Fer- 
nando Xoronha,  Pemambuco,  and  Kio,  there  coaled,  and  notwithstand- 
ing she  was  in  pursuit  of  an  enemy  remained  in  port  nineteen  days. '  As 
a  matter  of  fact,  if  she  had  staid  there  about  five  or  six  days  and  sailed 
on  the  20th  July  direct  for  the  Gape,  (as  she  was  ordered,)  she  would, 
instead  of  never  meeting  the  Alabama,  have  found  her  in  Table  Bay. 

From  Hio  she,  however,  went  to  St.  Helena,  there  took  all  the  coals 
she  could  get,  (400  tons,)  but  on  her  arrival  at  Simon's  Bay  (where  it 
was  not  known  that  she  had  been  at  St.  Helena)  she  was  again  allowed 
to  coal,  taking  nearly  1,000  tons.'  After  remaining  eight  days  "  paint- 
ing ship,"  (so  Semmes  says  in  "  My  Adventures,"  page  663,)  she  again 
put  to  sea  and  went  to  Mauritius,  where  she  was  again  allowed  to  coal, 
(though  under  what  circumstances,  or  what  representations  her  captain 
made  to  the  governor,  it  is  nowhere  stated,)  but  there  is  another  unac- 
coantable  delay  in  port  of  seventeen  days ;  *  she  returned  to  Table  Bay, 

>  United  8tat«fl  Navy  Beport,  DMember,  1665,  p.  48& ;  Appendix  to  Case  of  the  United 


Coogic 


364  BRITISH  ARGUMENT. 

and  made  arraugemeDts  to  coal  before  obtaining  permissioti :  this  was 
of  conrse  refused,  aod  her  coaling  stopped,  bnt  not  autit  she  bad  talcea 
nineteen  tons  on  board.  Then  hearing,  donbUess,  that  there  vag  cc^ 
at  Angra  PequeSa,  her  captain  went  there  and  took  possession .  of  it, 
saying  "  he  mast  have  coal,"'  aiid  with  this  snpply  he  went  to  St.  Helena 
and  Bahia,  where  donbtlass  he  obtained  a  further  supply,  thence  to 
Barbados  and  to  the  United  States. 

These  facta  prove : 

Ist.  That  the  Vanderbilt  was  not  fitted  for  the  pursuit  to  sach  distant 
regions,  where  supplies  of  coal  were  limited,  owing  to  her  having  no 
aail-power. 

2d.  That  in  addition  to  deviating  from  her  orders  she  exhibited  d» 
haste  in  quitting  some  of  the  ports  she  touched  at  to  carry  on  her  par- 
suit. 

SAN  JACINTO. 

Of  this  vessel's  proceedings  there  are  more  full  details  than  of  those 
of  any  of  the  other  United  States  cruisers,  given  in  a  letter  of  the  Sec- 
retary of  the  Navy  of  30th  August,  1871,  Appendix  to  Case  of  the 
United  States,  vol.  vi,  p.  345. 

Semmes  describes  her  as  having  a  moi'e  powerful  battery  and  double 
the  crew,  but  that  the  Alabama  had  the  "  speed  of  her ;"  however,  it 
may  be  assumed  she  was  not  an  unsuitable  vessel  to  have  been  sent  in 
the  pursuit;  she  was,  as  will  be  subsequently  shown,  withdrawn  after 
being  about  two  and  one-half  months  on  this  service,  and  was  atleriranl 
attached  to  the  eastern  blockading  squadron. 

If  the  arbitrators  consider  that  she  is  proved,  as  stated  at  p.  139  of 
the  British  Couuter  Case,  to  have  been  remiss  in  allowing  the  Alabama 
to  escape  ft'om  Martinique,  a  question  would  then  arise  whether  any 
portion  of  the  claim  made  in  her  behalf  was  admissible,  aud  whether 
such  claim  (if  any)  could  be  carried  beyond  the  date  of  the  Alabama's 
escape. 

AUGUSTA. 

Kothiug  is  kuown  of  her  crui.se,  which  only  lasted  ten  weekn,  and 
consequently,  though  she  was  a  suitable  vessel  for  the  service,  she  must 
necessarily  have  performed  it  in  a  very  perfunctory  manner.  She  does 
not  ap|>ear  to  have  called  at  Bermuda  or  any  of  the  British  West  India 
Islands. 

She  was  afterward  employed  in  the  North  Atlantic  blockading  squad- 


Also  a  suitable  vessel ;  was  withdrawn  after  but  one  mouth's  service, 
and  for  the  same  service. 

HIAGABA. 

It  may  possibly  be  thought  unnecessary  to  accumulate  further  proob 
as  to  wbat  was  the  actual  employment  of  this  ship,  since  the  postscript 
to  the  admiralty  report,  and  the  United  States  official  documents  thereio 
mentioned,  will,  it  may  be  considered,  have  proved  conclusively  that  she 

'  See  "  CoTTegpondeDce  respecting  the  captnre  of  tbe  Saxon  brtheUnitodStktesBbip 
Vanderbilt,"  laid  before  Parliament,  {North  America,  No.  2,  1864,)  pp.  1,  T,  13. 

'  See  Navy  Register,  im3 ;  also,  Navy  report,  December,  1863,  p.  56,  an<l  Sjnopsii  of 


ANNEX    D. EXPEKSEa    OF   PURSUIT.  365 

was  not  sent  to  Bnrope  io  parantt  of  any  of  the  Confederate  vessels 
named  in  the  United  States  Case,  but  to  watch  the  vesseU  then  being 
coDStracted  for  the  Confederates  in  French  ports.  The  claim,  however, 
for  this  ship  is  so  vast  in  amonut,  ($648,234,)  that  it  is  thougut  better, 
at  the  risk  of  being  prolix,  to  give  other  qaotatious  from  United  States 
sources  which  have  been  met  ■with,  and  which  are  very  pertinent  to  the 
contention  that  she  never  was  engaged  in  pursuing  the  Alabama  or 
Florida. 

True  It  IB  that  on  the  28th  April,  1864,  Mr.  Adams  informed  Mr.  Sew- 
ard that  the  Alabama  was  "  reported  at  Capo  Town,  and  about  to  come 
to  France;"'  and  as  the  Kiagara  left  the  United  States  the  end  of  the 
following  month,  it  might  be  not  UDoatarally  inferred  that  she  was  dis- 
patched to  Europe  in  conaeqnenoe  of  these  tidings,  and  hence  that  she 
waa  sent  in  pnrsnit  of  the  Alabama;  but  a  dispatch  from  Mr.  Seward 
to  Mr.  Adams  of  the  28th  May,  when  that  of  the  28th  April  must  have 
been  received,  efftectually  dispoises  of  this  hypothesis.  "  The  Siagara," 
Mr,  Seward  stated,  '*  will  go  to  Europe  on  Wednesday  next.  •  •  • 
We  have  adopted  this  policy,  not  alone  on  account  of  the  naval  expe- 
(litioua  with  which  we  are  threatened  from  British  ports,'  bnt  also  be-' 
cause  we  have  not  been  aWe  to  procure  entirely  satisfactory  assurances 
froDi  the  French  Government,"  &o.,  about  the  vessels  building  at  Bor- 
ileaus. 

Mr.  AdatDS  had,  two  days  before,  (26th,)  written  to  Mr.  Seward  to 
this  effect :  "  My  impression  is  that  hereafter  the  base  will  be  substan- 
tially transferred  to  the  other  side  of  the  Channel,"  and  he  also  refers  to 
the  foar  vessels  in  process  of  constmction  in  France,' 

Attention  has  been  already  called  by  the  committee  to  tbe  Niagara 
being  "  withoot  orders."  Mr.  Harvey,  the  United  States  minister  at 
Lisbon,  writing  to  Mr.  Seward  on  the  29th  November,  1864,  confirmed 
this  curious  and  important  fact  in  these  terms :  ■'  In  saying  that  I  refer 
lo  the  fact  that  the  Niagara  has  been  practically  tied  up  for  several 
tDODtbs  at  Flushing,  Antwerp,  and  the  British  colonies,"  (query,  Chan- 
nel,) "and,  as  is  understood,  waiting  for  orders  which  are  to  regulate 
her  farther  movements."* 

Can  it  still,  in  the  face  of  the  overwhelming  evidence  to  the  contrary, 
he  seriously  contended  that  from  30th  May,  1864,  to  the  20th  Septem- 
ber, 18&J,  the  Niagara  "was  cruising  in  the  North  Atlantic  in  search  of 
tlie  Alabama  and  Florida !" 

MONET  CLAIMS— FUBTUER  ABATEMENTS  SUGGESTED. 

Where  n»ne  are  suggested  the  crvisers  are  not  named. 

irrsCAEOEA, 

It  has  been  already  shown  that  she  never  went  to  the  West  Indies  in 
IHirsuit  of  the  Alabama  and  Florida,  and  consequently  the  amoonts 
ithich  were  considered  admissible,  upon  the  hypothesis  of  the  admiralty 
report,  under  tbe  belief  that  she  had  carried  out  her  orders,  should  be 
abated  as  follows : 

'  Diplomatic  Correspon deuce,  I»(i4-'G6,  Purt  i,  p.  (>4l. 

=  Ibiil.,  part  ii.,  p.  60.  At  this  time  tlie  only  Confederate  craiser  in  a  British  port  of 
tbe  Thole  of  tboM  named  in  the  United  States  Case  was  the  GeorEia,  then  diamantled, 
an<i  known  to  be  for  sale ;  conBeqaeotly,  tbe  "  naval  expeditiona"  which  Mr.  Seward 
^w  apprehenRire  of  could  not  have  conxiBted  of  any  of  tbe  Confederate  cruisers,  'wbich, 
''V  any  pouibility,  could  be  conaidered  to  come  within  the  pnrview  of  the  txeaty  of 
W^jibiugton. 

'  Ibid,,  Part  ii,  p.  29.  *  Ibid.,  Part  iv,  p.  325. 
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Amount  coDBideredbypotbeticallyBdmigaible  by  the  Committee $89,765  5S 

Abatements  BUKKestedoQ  account  of  the  Alabama $32,736  39 

Abatements  suKtceeted  on  account  of  the  Florida 32,736  29 

6&,472  58 

There  vonid  etill  remain  a  snm  considered  hypothetically 

admiKsible,  which  refers  to  a  period  of  six  weeks  before 

the  Alal}ama  left  Liverpool,  and  to  another  of  four  weeks 

(luring  which  the  Tascarora  was  TialtiDg  British  ports ;  she 

finally  went  toCadiz  on  the  8d  September,  1863;  amonntio);  


BAN   JACINTO, 

Reference  has  already  been  made  to  a  letter  from  the  Secretary  of  the 
Kavy,  giving  details  of  this  ship's  proceedings ;  but  it  is  by  no  means 
a  full  report,  as  no  mentioo  is  made  of  her  visit  to  Martinique,  when 
the  Alabama  escaped  from  her,  Dor  does  it  mention  the  fact  that  after 
this  escape  the  Saii  Jacinto  was  no  longer  employed  in  pnisnit  of  the 
Alabama,  bat  was  attached,  dnring  a  part  of  the  period  for  which  clums 
are  made,  to  the  East  Gulf  blockading  squadron.  This  is  sbown  in  the 
Navy  Begister,  where,  on  the  Ist  January,  as  well  as  on  the  Ist  Feh- 
ruary,  18(i3,  she  is  named  as  attached  to  this  squadron,  thoagh  the  pre- 
cise date  at  which  she  was  withdrawn  from  the  pursuit  is  not  given.  If 
the  official  Navy  Register  needed  confirmation,  it  wonld  be  fonnd  in  a 
correspondence  from  Key  West  of  the  15th  January,  1863,  pablished  in 
the  Kew  York  Herald  of  January  27,  which  stated  that  "  she  (the  San 
Jacinto)  comes  from  St.  Thomas  for  supplies,  and  will,  I  nnderstand, 
be  temporarily  attached  to  the  Eastern  Gulf  blockading  sqaadron.'' 
Taking,  however,  the  date  given  iu  the  Navy  Begister,  viz,  let  Jan- 
uary, 1863,  as  the  date  of  her  withdrawal  from  the  pnrsuit,  the  claims 
on  her  accoant  would  stand  thus  : 

Amonnt  considered  bypotheticaUy    admissible  by  the  Admiralty  Com- 
mittee      $65.42143 

Proportion  now  shonn  to  be  inadmissible 16, 1S3  20 

Amount  that  may  now  be  considered  hypothetically  admissible 49,238  23 


It  has  been  already  shown  why  this  ship  should  be  considered  to  have 
been  performing  the  ordinary  duties  on  a  foreign  station^  until  the  9th 
May,  1863,  when  she  left  the  Cape  de  Verdes  for  the  Brazils,  and  may 
be  assumed  to  have  commenced  her  pnrsait  of  the  Alabama,  She  even^ 
nally  arrived  at  Table  Bay  on  the  11th  December,  1863.*  Here,  with- 
out waiting  to  ascertain  where  the  Alabama  bad  gone,  which  she  might 
have  done  (if  he  could  not  remain  at  the  Gape)  by  proceeding  to  Bourbon 
or  to  the  Manritius,  her  captain,  like  the  commander  of  the  Vanderhilt, 
gave  up  the  pnrsnit,  and  on  the  19th  December  turned  his  ship's  head 
homeward,  where  he  airived  in  April,  1864,  Although  a  very  suitable 
ship  for  the  pursuit,  and  althongh  when  she  arrived  iu  the  United  States 
the  Florida,  Alabama,  and  Georgia  were  on  the  high  seas,  she  was 
withdrawn  from  this  special  Ber\-ice.  and  was  afterward  employed  oq 
the  North  Atlantic  blockading  squadron. 

It  Is  therefore  clear,  on  these  premises,  that  tbe  (hypothetically)  ad- 
missible claim  on  accoant  of  this  ship  could  not  extend  beyond  the 

r''That  the  Cape  de  Verdea  was  the  foreign  station  to  which  tbe  Mohican  was  priK 
ceedins  in  tbe  performance  of  an  ordinary  duty  when  she  called  at  Bermuda  may  be 
fairly  inferred  ftom  her  being  there  on  the  2Ist  December,  1863;  22d  January,!!:^; 
20th  Febmary,  1863 ;  31st  March,  1863 ;  22d  April,  1863 ;  leaving  on  the  9th  May,  Kfi3. 
for  the  Brazils. 
•Appendix  to  British  Case,  toI.t,  p. 228. 
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period  embraced  between  the  9tli  May,  1863,  wben  she  may  be  con- 
sidered to  bare  commenced  the  pursuit,  and  the  19th  December,  when 
she  abandoned  it,  the  amonnt  of  which  could  not  exceed — 
Amoaat  considered  by  the  Admiralty  Commit t«e'sBn]ypothetica1Iy  admEs- 

Bible : $25^,310  32- 

PrDportiou  now  fjioiru  to  i>p  iaadmiMible 151,863  76 

Amonnt  that  may  now  be  considered  bypotbetically  admiasiblB.--.    106,446  56 

WACHUSETT. 

Second  cruise : 

She  was,  as  before  stated,  a  suitable  vessel,  and  her  cruising-gronnd 
well  chosen  to  intercept  the  Alabama  when  returning  to  Europe  or 
again  going  soath.  Although  she  actually  captured  tbe  Florida  in 
^hia,  the  Admiralty  Committee  considered  itself  justified,  by  the  synop- 
sis of  her  orders,  in  considering  her  as  in  search  of  the  Alabama  only ; 
bat,  on  the  supposition  that  she  was  cruising  near  the  line  and  making 
only  occasional  visits  to  Brazilian  ports,  it  was  of  opinion  that  the 
clfum  was  admissible  np  to  the  19th  September,  thus  allowing  her  three 
months  to  learn  tbe  fate  of  tbe  Alabama.  It  turns  out,  however,  as 
before  stated,  that  the  Wachusett  si)ent  a  large  portion  of  her  time  in 
port.  The  news  of  the  sinking  of  the  Alabama  on  the  19th  June,  1864, 
was  taken  to  the  Brazils  by  the  French  packet  which  left  Bordeaux  on 
the  24th  June  and  arrived  at  Hio  de  Janeiro  on  the  18th  July,  at  which 
date  the  Wachnsett  must  ha\%  learned  the  news,  as  she  arrived  at  Rio 
de  Janeiro  on  the  7th  July,  and  did  not  leave  until  the  3d  of  the  follow- 
ing month,  when  she  sailed  for  Bahia  and  arrived  there  on  the  12th 
Angnst.  Hence  tbe  claim  on  her  account  for  the  pursuit  of  the  Ala- 
bama wonld  cease  on  the  18th  July.  The  fact  of  her  remaining  in  port 
sixteen  days  after  the  news  arrived  and  then  going  on  in  Babia  ia  a  fur- 
ther proof  that  tbe  Florida  was  not  a  special  object  with  her.  The 
claim  on  account  of  the  Wacbusetti wonld  stand  thus ; 

Amonnt  considered  hypothetically  admiisible  [by  tbe  Admiralty  Commit- 
tee  tl45,936  06 

Proportion  now  shown  to  be  ioadmiMible 38,666  98 

Amount  that  may  dow  be  coDsidered  hypothetically  admissible.-.-     107,1169  C8 

BHODE  ISLAND. 

This  case  is  precisely  tbe  same  as  that  of  the  De  Soto,  and  although 
she  did  not  happen  to  take  as  many  prizes  as  that  vessel,  yet  her  actual 
positions  from  time  to  time  can  be  sufficiently  traced  to  prove  that  she 
never  went  in  porsnit  of  the  Alabama,  but  was  continuously  employed 
on  the  same  kind  of  service  as  Admiral  "Wilkes's  squadron,  in  the  imme- 
diate vicinity  of  the  Bahamas.  In  the  Kavy  Eegister  for  1st  Jannaiy, 
1864,  she  is  given  as  belonging  to  tbe  West  Indian  squadron,  aud  she 
was  withdrawn  from  the  service  before  the  sinking  of  the  Alabama, 
showing  that  her  employment  was  nut  dependent  on  the  Alabamans 
career  or  movements. 
The  Bhode  Island's  positions  on  tbe  following  days  were : 

12th  May,  1863 Hog  Island,  Bahamas. 

21st-23ci  May,  1863 Cape  Hay  tien. 

30th  May,  1863 Bleuthera,  Bahamas. 

16th  August,  1863 Latitude  27°  N.,  longitude   76°  W,,';(where 

she  captured   steamer  Cronstadt<, '.value, 

|301,940.)> 

■Appendix  to  British  Case,  vol.  t,  p.  225 ;  Unit«d  States  Navy  Bepoit,  December, 
1863,  pp.  557,  567 ;  Diplomatic  Conespondence,  1864-'C5,  part  ii,  pp.  412  et  teq. 
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3Ist  August,  1863 St.  Thomas. 

16th  September,  1S63 St.  Tbotuas. 

10th  October,  1863 St.  Thomas. 

As  she  therefore  never  went  in  pnrsnit  of  the  Alabama,  the  whole  of 
the  claim  on  her  account  is  inadmissible,  amounting  to  $li'7,972.66. 

SACRAMENTO. 

With  reference  to  the  Postscript  to  the  Admiralty  Report,  it  now  ap- 
pears, as  before  stated,  that  the  Sacramento  was  at  Lisbon  on  the  29th 
June,  1863,  and  must  therefore  on  that  day,  if  not  before,  either  there 
■or  at  some  other  European  port,  hare  heard  of  the  fate  of  the  Alabama. 
The(hyi>otheticaIly)  admissible  claim  on  her  account  would  consequently 
be  subject  to  a  further  abatement  of  at  least  fourteen  days,  and  would 
stand  thus : 

Amount  originallj  coneidared  bj^othetically  adniwible  by  tbe  Admiroltf 

Conuuittee $113,296  28 

Aba t«mcnt  suggested  b,v  tbo  Postscript  to  tbe  Report 6,536  70 

I'urtber  abatement  no«'auggeat«d t(,  318  IB 

Amonnt  tbat  may  Don  be  ooniideted  bypolbetically  admissible 97,441  34 

WYOMrao. 

Until  the  middle  of  1863  the  Wyoming  was  the  only  United  States 
vessel  of  war  in  the  East  Indies,  including  China  and  Japan,  (the  James- 
town sailing-sloop,  sent  to  reinforce  ber,  being  at  the  Gape  on  the  14th 
March.)'  When  the  orders  of  the  2Cth  January,  1863,  were  sent,  as  well 
as  when  they  would  have  reached  her  headquarters,  Macao,  she  had  to 
perform  the  whole  of  the  duties  of  this  extensive  station ;  and,  in  fact, 
in  July  of  that  year,  the  Wyoming  attacked  the  batteries  of  Simonosaki, 
in  consequence  of  an  outrage  upon  an  American  ship;'  hence,  it  would 
appear,  she  was  not  able  to  put  the  orders  to  proceed  to  the  Straits  of 
Suuda  to  watch  for  the  Alabama  into  execution  until  the  25th  Septem- 
ber, 1863.  She  was  at  Singapore  on  Ist  December,  having  been  near 
theStraitsofSnnda  when  the  Alabama  passed  through,  early  in  Novem- 
ber, and  where  she  had  been  for  some  time  on  the  lookont  for  the 


After  leaving  Singapore  she  went  to  Rhio,  where  she  remained  lonjc 
enough  to  receive  a  ball  ihim  the  Dutch,  and  give  one  in  return ;  and 
yet  the  Alabama  had  been  burning  ships  almost  within  sight  of  her.' 

She  was  at  Labuan  between  15th  and  ISth  December,*  "  in  search  of 
the  Alabama,"  and  it  is  probable,  judging  from  the  dates,  that  she  bad  a 
fair  wind  up  the  China  Seas,  that  she  called  at  Manila  after  lea^'ing 
labuan,  and  was  repwred  at  the  royal  dock-yard  at  Cavite,  as  she  was 
not  at  Hong-Kong  until  the  9th  February.^  Here  she  mnst  have  heard 
of  the  visit  of  the  Alabama  to  Singapore;  that  she  had  left  on  the  23d 
December,  going  to  the  westward,  and  that  she  was  off  Malacca  on 
Christmas  Day.  Kow,  the  commander  of  the  Wyoming  most  either,  on 
the  9th  February, 

{a)  Have  given  up  the  pursuit,  or,  {what  amounts  to  the  same  thing, 
so  far  as  any  claim  against  Great  Britain  is  concerned,) 

'  Appendix  to  British  Case,  vol.  v,  p.  2-28, 

'United  States  Navy  Report,  Deosniber,  1^163,  pp.  558,561. 

'  Semmes's  Adventures  AHoat,  p.  TUH. 

*A^peDdis  to  Britiali  Cnae,  vol.  v,  p.  338. 
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(b)  Have  considered  tbiit  be  had  fullltled  his  orders;  for,  instead  of 
going  to  the  southward,  he  re-apjieared  at  HoDg-Eong  on  tlie  Utti  March.' 
At  this  time  he  probably  received  his  further  orders  of  the  "2l8t  No- 
vember, 1863,  to  cODtiniie  cruiaing  until  news  of  the  destruction  of  the 
Alabama  should  reach  her,  then  to  return  to  the  United  States;"  as  in 
little  over  nine  weeiis  (16th  May)  she  was  at  Table  Bay,'  and  her  passage 
dowD  the  China  Sea  being  agaiust  the  southwest  monsoon,  she  must 
have  proceeded  immediately  on  receipt  of  these  further  orders;  but 
whatever  chance  there  may  have  heeu,  had  she  proceeded  in  February  and 
not  then  practically  hare  given  up  the  pursuit,  in  March  she  had  none. 
Indeed,  it  is  abundantly  clear  that  tho  Wyoming  did  not,  when  she 
arrived  at  the  Cape,  regard  herself  as  in  pursuit  of  the  Alabama,  bnt 
as  simply  homeward  bound;  since  otherwise  she  would  have  followed 
the  Confederate  cruiser  to  Europe,  which  was  known  to  be  her  destina- 
tion. On  the  28tb  April  Mr.  Adams  (writing  from  Tendon)  informed 
Mr.  Seward  that  the  Alabama  was  "  reported  at  Cape  Town  and  abont 
to  come  to  France,'"  information  which  he  doubtless  received  from  the 
Unitvd  States  Consul  at  the  Cape ;  who  would  also,  without  doubt,  have 
imported  it  to  the  commander  of  the  Wyoming  on  his  arrival  there  in 
May ;  bat  instead  of  following  up  the  Alabama  until  he  heard  of  her 
destruction,  (which,  at  all  events,  might  have  given  a  color  to  this  part 
of  the  claim,  which  covers  the  cost  of  the  passage  of  the  ship  from  her 
station,  China,  to  the  United  States,)  he,  notwithstanding  his  positive 
onlers  to  that  effect,  appears  to  have  made  the  best  of  his  way  to  the 
United  States. 

It  would  thus  seem  that  the  period  for  which  a  claim  conld  be  made 
for  this  ship  could  not  extend  beyond  the  0th  Februnry,  lS<i4,  when  she 
practically  abandoned  the  pursuit  of  the  Alabama,  and  consequently 
the  amount  bypotheticatly  admissible  wonld  stand  thus : 

Amoant  considered  by  the  Admiralty  Committee  to  bo  hypotiiotically  ad- 

miiisilito ta0j,G62  ffii 

Proi>ortioa  aotr  Hbown  to  be  iDiuliuiBsible 110,363  14 

Amount  tbnt  may  now  be  cousiderod  aa  hypoibptically  adoiisaible 92,299  49 

There  are  two  or  three  noticeable  and  curious  features  connected  with 
this  claim : 

1.  The  United  States  Minist.er  at  Japan  seems  to  have  had  no  expec- 
tation that  the  Wyoming  would  have  quitted  the  station  when  she 
did ;  her  doing  so  caused  him  great  embarrassment.* 

2.  During  the  period  for  which  claims  are  made  against  Great  Britain, 
British  men-ofwar  were  assisting  the  Wyoming's  consort  (a  sailing 
vessel)  on  the  station,  and  receiving  the  thanks  of  the  United  States 
Government ;  for  instance : 

When  the  Jamestown,  the  consort  herself,  was  ashore  near  Yeddb  iu 
October,  1863 ; 

When  the  Encounter  took  an  American  consular  prisoner  from  Japan 
to  Shanghai  in  January,  1864 ; 

Her  Majesty's  steamer  Perseus  assisting  the  American  bark  Maryland, 
ashore  in  Japan,  &c.^ 

'  Appendix  te  British  Case,  vol.  v,  p.  223. 

•Ibid.,  p.  328. 

^Diplomatic  CoixeapoDdeDce,  l@B4-'5,  Part  I,  p.  6 

•"'  ■       ■  "  "  .tiir,p 


•Diplomatic  Correspond ence,  18Q4-'5,  Part  HI,  pp.  447,  493,  51T. 
» Ibid.,  Pari  I.  p.  310 ;  I'art  II,  p.  197  ;  Part  UI,  p.  C92. 
24  C 
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CONCLUSIONS. 

From  these  i)remises  the  followiug  reaults  are  dedacil>le: 

(a.)  That  on  the  lat  December,  18G2,  ouly  two  suitable  vessels  were 
in  the  actual  pursait  of  the  Alabama. 

(ft.)  iriiat  ou  the  following  December  the  two  were  leduced  to  cue. 

(c.)  That  whea  she  was  sunk,  there  were  only  three,  including  the 
Kearsarge. 

{d.)  That  there  were  never  more  than  three  effective  vessels  iu  search 
of  the  Alabama  at  any  one  time. 

(e.)  That  during  the  months  of  Febraary,  March,  wid  April,  1863, 
there  was  no  effective  vessel  in  pursuit. 

(/.)  That  the  average  number  of  United  9tat«8  vessels  in  pursuit, 
while  the  Alabama  was  pursuing  her  career,  was  less  than  two. 

{g.)  That  the  United  States  Navy  was  increased  from  400  to  COO 
vessels  during  this  period ;  a  considerable  proportion  of  which  were 
suitable  vessels. 

(h.)  That  on  the  Ist  December,  1862,  no  vessels  were  in  pursuit  of  tUe 
Florida. 

((.)  That  on  the  7th  December.  1863,  no  vessels  were  in  pursuit  of  the 
Florida. 

{j.)  That  on  the  7th  October,  1864,  when  captured  at  Bahia,  two 
vessels  were  in  pursuit  of  her,  exclusive  of  the  Wachusset. 

{k.)  That  no  United  States  cruiser  was  sent  in  special  pursuit  of  the 
Georgia. 

{l.)    Nor  of  the  Shenandoah. 

(in.)  That  the  claim  for  the  conditional  arbitration  considered  ad- 
missible (upon  the  hypothesis  explaineil  in  the  Admiralty  Koport) 
on  account  of  the  Alabama  should  be  accordingly  further  abated 
by $536, 104  21 

(«.)  On  account  of  the  Florida 32,  736  29 

(o.)  On  account  of  the  Sumter,  (see  Oonnecticat,  p.  83)  .       26, 651  00 

{p.)  And  the  hypothetically  admissible  amounts  so  corrected  woald 
-stand  thus: 

For  the  four  Confederates  in  Class  I $940,460  24 

For  the  Alabama  onlv 891, 580  82 

For  the  Florida  only 48, 879  42 

P.  S. — With  reference  to  the  note  on  page  331  as  to  the  cruise  of  the 
Vanderbilt,  it  would  appear  from  announcements  in  the  New  Yoric 
Herald  during  the  months  of  November  and  December,  1862,  and  Jan- 
nary,  1863,  that  this  vessel  was  at  least  20  days  in  iKirts  of  the  United 
States  during  those  mouths.  The  following  are  the  dates  of  her  arrival 
and  departure:  Sailed  from  New  York  November  6,  1862;  returned 
November  30.  Sailed  again  December  11,  and  returned  to  Fortress 
Monroe  January  17, 1863,  from  whence  she  did  not  sail  again  till  after  the 
28th  of  the  same  month,  when  she  left  with  the  Weehawken  monitor  iu 
tow.  This  suggests  a  still  further  abatement  of  $30,000  in  the  claim  for 
this  vessel,  reducing  the  total  amount,  hypothetically  considered  admis- 
.sible  for  arbitration  on  account  of  the  Alabama,  to  $361,580.82,  asd 
that  for  the  four  vessels  Class  I  to  $910,460.24. 
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I.-STATEMENT  OF  SIR  ROUNDELL  -PALMER.  MADE  AT  THE 
SEVENTH  CONFERENCE,  ON  THE  27TH  JUNE,  1872.' 


Farther  argament  appeiirs  to  Her  Britaauic  Majesty's  Counsel  to  be 
P.M..  n.hirh  i'*<!*S8ary  on  the  following,  among  other  points,  as  to  all 
1- .^.'.A.Tnh'r Tr  which  he  is  prepared  to  show  that  the  new  arguments  now 
advanced  by  the  Counsel  of  the  United  States  are  either 
wholly  erroneous  and  unwarranted,  or  calculated  to  mislead,  unless 
corrected  by  proper  explanations  and  qualifications. 

[The  statement  then  contiunes,  as  shown  pott,  pages  380  to  384  in- 
clusive, and  closes  as  follows :] 

IV.— As  to  the  particular  akipsj  Florida,  Alabama,  Oeorgia,  and  Shenan- 
doah. 

Her  Britannic  Majesty's  Conusel  does  not  here  particularize  various 
new  matters  now  brought  forward  or  suggested  in  the  Argument  of  the 
Uuited  States  as  to  each  of  these  ships.  If  those  matters  should  appear 
to  the  Arbitrators  to  be  of  any  importance,  it  is  not  doubted  tbat  they 
Till  ask  for  and  receive  the  expIauaCions  and  answers  coDcerning  them^ 
which  Her  Majesty's  Counsel  will  be  ready  at  the  proper  time  to  give. 

Gfncral  reaaong  w%  further  arguments  on   the  abate  points  should  be 
allowed. 

1.  Thecharacterof  the  documentary  evidence  presented  in  the  several 
volumes  of  the  Appendix  to  the  Case  of  the  United  States,  containing  a 
luge  mass  of  miscellaneons  papers,  or  extracts  from  papers,  laid  before 
the  Congress  of  the  Uuited  States,  as  to  much  of  which  it  was  necessa- 
rily impossibleforllerBritannic  Majesty's Gi>vemment  to  anticipate  the 
use  which  would  be  made  of  them  in  argument  until  the  present  Argu- 
meut  of  the  Uuited  States  was  presented. 

2.  The  course  taken  by  the  Government  of  the  United  States  in  with- 
holding (as  far  as  was  possible)  their  reply  as  well  to  the  Case  as  to  the 
Counter  Case  of  Great  Britain  until  the  Argument  was  delivered,  so  as 
to  make  it  impossible  for  the  arguments  to  be  at  the  same  time  delivered 
on  the  part  of  Her  Britannic  Majesty's  Government,  to  de^I  adequately 
hy  anticipation  with  many  important  views  which  it  was  intended  by 
the  United  States  to  present  to  the  Tribunal.  » 

3.  The  new  and  copious  use  made  iu  the  Argument  by  the  United 
States  of  extracts  from  the  works  of  Sir  Robert  Pliillimore,  and  from 
speeches  and  writings  of  various  British  statesmen  iu  Parliament  and 
elsewhere,  to  many  of  which  no  reference  had  been  before  made,  and 
^meof  which  are  nctuitlly  now  appended  as  new  matter  to  the  Argument 
itself. 
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II.-REPLY  OF  THE  COUNSEL  OF  THE  UNITED  STATES  IN 
RESPONSE  TO  THE  FOREGOING  STATEMENT  OF  SIR  ROUS- 
DELL  PALMER.' 


Tbe  Counsel  of  the  United  States  desire  to  Bnbmit,  to  the  Arbitrators 
i^^_^^  ^  J  some  observntions  regarding  the  Memorandaiu  of  the  Gonn- 
th^^p^^'h„l![d  sel  of  Great  Britain,  presented  at  the  conference  of  the  27th 
ruUoMt'pt^U^  instant,  in  support  of  the  request  of  the  Britiah  Government 
"*  for  leave  to  file  au  additional  arfnimeot  on  behalf  of  his  Gov- 

ernment. 

I.  The  Arbitrators  having  already  refnaed  to  ^rant  that  request  asbe- 
iue  incompatible  with  tbe  first  clause  of  the  fifth  article  of  the  Treaty 
of  Washiugton,  no  occasion  remains  to  discuss  the  Memorandum  in  this 
relation,  but  it  needs  to  be  done  in  relation  to  the  second  clause  of  the 
same  article  of  the  Treaty. 

The  stipulation  is  that  subsequently  to  the  filing  of  wdtten  or  printed 
argnmente  by  both  parties  on  the  prescrihed  day,  "  the  Arbitrators  may, 
if  they  desire  further  elucidation  with  regaixl  to  any  point,  require  n 
written  or  printed  statement  or  argument  or  oral  argument  by  counsel 
upon  it." 

In  construction  of  this  clause  we  respectfully  suggest : 

1.  That  under  it  no  question  of  general  argument  can  arise  until  after 
the  Arbitrators  shall  have  themselves  examined  the  regular  Argamente 
of  the  parties,  together  with  the  respective  Gases  and  Counter  Gases, 
and  coroe  to  the  conclusion  that  some  particular  point  or  points  may  re- 
quire elucidation.  But  this  contingency  cannot  nowhave  arrived,  because 
tbe  regular  and  prescribed  Argument  of  the  British  Government  was 
not  filed  until  tbe  same  Conference,  and  of  course  there  can  have  beeo 
as  yet  no  such  examination  of  the  subject  as  the  clause  in  question  sup- 
poses. 

2.  The  clause  presupposes  a  requirement  on  the  part  of  tbe  Arbitra- 
tors for  reason  of  desire  of  elucidation  on  their  part.  It  contemplates 
a  particular  state  of  mind  of  tbe  Arbitrators,  growing  out  of  their  ex- 
amination of  the  subject-matter,  constituting  a  personal  desire,  and  re- 
sulting in  a  requirement  made  of  their  own  accord  and  for  their  own 
satisfaction. 

Such  an  occasion  may  arise,  bat  the  Memoraadam  is  wholly  inappli- 
cable thereto.  The  Memorandum  does  not  assume,  or  pretend  to  meet, 
any  requirement  or  any  mental  desire  of  the  Arbitrators.  On  the  cod- 
trary,  it  expresses  only  a  desire  of  the  Counsel  of  tbe  British  Govern- 
ment to  meet  alleged  exigencies  of  that  Government. 
*  3,  The  clause  of  the  Treaty  contemplates  argument,  written,  printed, 
or  oral,  for  elucidation  with  regard  to  any  point.  These  expressions 
manifestly  imply  that,  on  examination,  the  Arbitrators  encounter  some 
|>oint,  some  special  point,  which  for  their  own  satisfaction  requires 
further  discussion  in  order  to  clear  up  a  donbt,  supply  a  lacuna,  or  other- 
wise afiFord  information. 

But  the  Memorandum  proposes  a  re-argument  of  the  whole  case  and 
of  all  the  questious  submitted,  whether  of  fact  or  of  law,  which  at  this 
stage  of  the  Arbitration  is  wholly  incompatible  with  the  clause  of  the 
fifth  article  as  already  decided,  and  equally  incompatible  with  the  secoDd 
clause  of  the  fifth  article. 
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What  this  Memorandam  proposes  is  still  more  inadmissible  iu  the  last 
as  well  as  in  the  first  relation,  becaase  its  professed  and  special  object 
ia  to  respond  to  tlie  final  Argnment  of  the  United  States.  That  the 
British  Government  has  no  right  to  do,  any  more  than  the  United  States 
have  right  to  respond  to  the  final  British  Atgameut.  And  above  all,  in 
the  present  relation,  snch  a  responsive  argnmeni  is  inadmissible,  becanse 
it  is  not  elncidatiou  of  any  particalar  point,  and  still  less  elncidation  of 
any  particniar  obscurity  in  the  minds  of  the  Arbitrators. 

What  the  British  Government  conld  not  do  directly,  in  the  form  of 
Dew  arguments,  it  cannot  do  indirectly  in  the  form  of  an  elucidation  to 
be  called  for  by  the  Arbitrators.  Of  course  the  Arbitrators  will  not  of 
themselves  intimate  a  desire  of  elucidation  which  does  not  exist,  in  order 
to  enable  the  Counsel  of  the  British  Government  to  do  indirectly  what 
he  has  no  right  under  the  Treaty  to  do  directly. 

II.  The  Memorandum  is  still  more  objectionable  in  a  general  view  of 
the  nature  and  effect  of  the  Treaty,  and  what  the  respective  Govern- 
ments have  already  done  under  it. 

The  Treaty  definitely  stipulates  thattho  two  Governments  shallfilesim- 
altaneously  each  its  Case,  its  Counter  Case,  and  its  Argument.  Why  this 
peonliar  form  of  procedure,  so  different  from  that  in  ordinary  courts  of 
JQstice,  was  adopted,  we  have  no  right  to  know.  But  we  may  suppose 
that  it  was  adopted  on  a  theory  of  perfect  equality  and  reciprocity. 

However  this  may  be,  while  the  arrangement  gives  to  the  United 
States  the  capability  of  au  opening  and  a  closing  discussion  in  the  Case 
and  Counter  Case,  it  gives  the  same  capability  to  Great  Britain. 

Finally,  it  affords  to  each  Government  the  opportunity  to  close  on  the 
facts  as  well  as  law,  by  means  of  the  Argument,  so  called,  two  months 
after  the  filing  of  documentary  or  other  evidence  by  either  Government. 

It  is  impossible  to  conceive  of  any  arrangement  more  emphatically 
fair  than  this  with  respect  to  both  Oovernments. 

The  Case  of  the  United  States  gave  general  notice  to  Great  Britaiu 
of  the  claims  preferred,  while  the  simultaneous  Case  of  the  British  Gov- 
ernment prevented  hasty  conclusion  on  the  part  of  the  Arbitrators. 

The  Counter  Case  of  Great  Britain  did  ot  might  respond  in  full  to  the 
Case  of  the  United  States  with  similar  consideration  of  the  rights  of 
the  latter  in  their  Counter  Case. 

Finally,  each  party  had  power  to  argue  on  the  facts  and  law,  but  at 
the  same  time  and  on  the  same  plane  of  right,  so  as  absolutely  to  pre- 
clude all  question  of  separate  arguments. 

The  Memorandum  of  the  Counsel  of  the  British  Government  seeks  to 
evade  all  these  Treaty  arrangements,  and  to  tear  down  the  edifice  of 
perfect  reciprocity  and  equity  so  carefully  constructed  by  the  stipula- 
tions of  the  Treaty,  by  putting  iu  the  very  format  responsive  argument  so 
carefully  prohibited  by  the  Treaty. 

Evidently  the  two  Governments  did  not  intend  that  the  Argument  of 
either  should  be  a  criticism  on  that  of  the  other.  But  that  is  what  the 
Memorandum  proposes  to  have  done.  Ifay,  the  Memorandum  itself  con- 
stitntes  an  inadmissible  argumentative  criticism  on  the  Argument  of  the 
United  States. 

III.  As  to  the  particular  ships  in  question,  the  Memorandum  sug- 
gests that  the  United  States  have  brought  forward  new  viatter  in  their 
Argument.     We  are  not  aware  of  any  such  matter  in  our  Argument, 

The  Memorandum  further  assumes  that  hereafter,  if  occasion  should 
arrive,  the  Arbitrators  would  ask  for  explanation  in  regard  to  the  ships. 
We  do  not  admit  the  assumption,  and  will  not  argue  the  question  by 
anticipation. 
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IV.  Tlie  Memorandum  assigns  as  further  reason  for  re-argument^ 
tbat  tbe  British  Government  could  not  anticipate  the  use  to  be  made  in 
our  Argument  of  the  documentary  evidence  filed  with  the  AmericaQ  Case. 
The  suggestion  is  a  singular  one.  ^e  do  not  understand  that  when 
counsel  put  in  evidence,  they  are  required  to  accompany  snch  evideooe 
with  argumentative  explanations  of  why  they  pnt  it  in.  The  adverse 
party,  versed  in  the  rules  of  Jaw  and  the  practice  of  the  courts,  is  to 
study  such  evidence  aud  judge  for  himself  of  its  pertinency  or  value. 
If  any  of  the  documents  thus  filed  were  irrelevant,  it  was  for  the  British 
Government  to  say  so  in  its  Counter  Case  or  in  its  Argument  There 
was  ample  time  for  consideration,  namely,  in  the  first  relation^  four 
moutlis,  and  in  the  second,  six. 

So,  also,  during  those  four  or  six  months,  there  was  ample  time  for 
the  eminent  Counsel  of  the  British  Government  to  study  those  docu- 
ments, and  perceive,  with  the  practiced  eye  of  forensic  experience  and 
science,  what  use  might  be  made  of  these  documents  by  the  Counsel  of 
the  United  States,  and  to  anticipate  such  use  by  appropriate  response 
or  explanation. 

But,  in  fact,  we  have  made  no  use  in  our  Argument  of  these  docu- 
meuts  which  was  not  prefigured,  either  in  the  Case  or  the  Counter  Case 
of  the  American  Government. 

V.  Tbe  Memorandum  objects  that  cause  of  re-argument  is  furnished 
by  "the  course  taken  by  the  Government  of  the  United  States  in  with- 
holding (as  far  as  was  possible)  their  reply  as  well  to  the  Case  us  to  tbe 
Counter  Case  of  Great  Britain,  until  the  Argument  now  delivered,  bo  a& 
to  make  it  impossible  for  the  Argument,  to  be  at  the  same  time  delivered 
on  the  part  of  Her  Britannic  Majesty's  Government,  to  deal  adequately 
by  anticipation  with  many  important  views  which  it  was  intended  by 
the  United  States  to  present  to  the  Tribunal." 

The  situation  complained  of  by  the  Counsel  of  the  British  Government 
was  precisely  the  situation  of  the  Counsel  of  the  United  States.  We 
also  were  bound  to  anticipate  the  use  that  the  British  Government  in- 
tended to  make  of  its  evidence.  We  do  not  feel  sure  that  we  fully  com- 
prehend this  difficulty. 

The  American  Government  did  reply  to  the  British  Case  in  the  Amer- 
ican Counter  Case.  How  can  this  act  be  fitly  characterized  as  "  with- 
holding as  far  as  was  possible  T" 

As  to  the  British  Counter  Case,  how  could  we  reply  to  it  until  it  bad 
come  into  our  possession  f  We  received  it  in  April,  and  we  replied  to 
it  at  the  earliest  possible  moment,  namely,  in  June.  Is  it  proper  for 
the  Tdemorandnm  to  apply  to  this  act  the  phrase  of  "  withholding  as 
far  aa  possible !" 

Our  Argument  was  a  specific  reply  to  the  British  Counter  Case  at  the 
earliest  and  only  possible  moment,  with  but  cursory  and  incidental  ref- 
erence to  the  British  Case,  which  was  for  the  most  part  answered  in  the 
American  Counter  Case,  with  sufficient  indication  to  eminent  adverse 
Counsel  of  other  points  of  the  British  Case  which  wonld  require  addi- 
tional attention  in  our  final  Argument. 

VI.  The  Memorandum  further  complains  of  the  use  made  in  our  Argu- 
ment of  the  documents  annexed  to  the  American  Counter  Case. 

We  made  only  such  use  of  these  documents  as  might  well  have  been 
anticipated  by  tbe  British  Government,  and  as  their  Counsel  should 
have  considered  in  his  closing  Argument. 

The  British  Case  arraigned  the  conduct  of  the  United  States  in  re- 
spect of  the  manner  in  which  at  various  epochs  of  their  history  they 
had  discharged  their  neutral  obligations. 
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Doea  or  eau  the  Couosel  for  the  British  Government  suppose  that  we 
sbonid  orait  to  respoud  to  this  armigument  by  flUns  defensive  proofs  as 
tue  basis  of  argument  T 

Does  or  can  tbe  Counsel  of  tlie  British  Government  suppose  that  we 
snonld  admit  the  pertinency  of  this  arraignment,  or  that  we  should  fail 
to  suggest  its  inappropriateness  T 

VII.  The  Memorandum  snggests  as  a  cause  for  re-nrgument,  that  we 
have  referred  in  onr  Argument  to  the  great  English  work  of  Sir  Robert 
Phillimore  on  International  Law,  and  to  eminent  statesmen  of  Great 
Britain.  We  submit  that  we  are  wholly  nnable  to  see  the  force  of  this 
considemtioD. 

In  our  argument  we  quote  Phillimore  as  we  quote  Wolf,  Tattel, 
Martens,  Hautefeaille,  Cauchy,  Calvo,  or  Fiore.     Why  nott 

Aud  why  should  Great  Britain  object  to  our  citing  her  most  eminent 
author  on  the  subject  of  the  law  of  nations  T  Can  it  be  any  surprise  to 
the  Counsel  of  the  British  Government!  Did  we  uot  in  our  Case  indi- 
cate the  nse  to  be  made  of  Sir  Itobert  Phillimore !    (Pages  117,  123.) 

Then  tlie  Memorandum  objects  to  our  citing  in  our  Argument  the  emi- 
nent Btatesmeu  of  Great  Britain,  living  and  dead,— the  Cannings,  tbe 
Castlereaghs,  the  Denmans.  the  Grants,  the  Hollauds,  the  Althorpa,  the 
Peels,  tbe  Huskissona,  the  Colliers,  the  Harcourts,  the  Coleridges,  the 
Hedesdales,  the  Russells,  the  Granvilles,  the  Cairns,  the  Derbys,  the 
Hatberlys,  the  Salisburys,  the  Palmers,  and  the  Gladstones. 

If  it  be  just  cause  of  offense  in  the  eyes  of  the  Arbitrators  that  we 
bare  referred  in  honorable  terms  to  these  high  names  of  British  states- 
men, we  snhmit  to  the  censure  of  the  Tribunal,  but  we  deny  that  the 
fact  nflords  any  reason  why  the  Arbitrators  should  ask  for  ehicidation 
OD  the  subject,  ©r  that  it  justifies  the  apnlicatiou  for  additional  argu- 
ment on  the  part  of  the  British  Government. 

VIII.  The  Memorandum  enumerates  auder  three  heads,  with  sutKli- 
TisioDs,  the  main  reasons  of  the  British  Government  for  desiring  farther 
argument. 

It  is  remarkable  that  each  one  of  the  points  thus  suggested  has  been 
already  argued  by  the  British  Government,  except  one  which  it  pur- 
posely omitted,  either  in  its  Case,  Counter  Case,  or  Arguments.  We  do 
not  say  that  all  these  points  have  been  fully  argued  by  the  British  Gov- 
ernment :  that  was  for  their  Counsel  to  judge.  But  they  were  argued, 
and  in  a  much  larger  number  of  words  thau  appear  in  tbe  discassions 
on  the  side  of  the  United  States. 

Reduced  to  tbe  same  standard,  (that  of  the  page  of  the  British  Case,) 
we  have  the  following  state  of  things : 

Pages. 

British  Case 168 

British  Counter  Case 154 

British  Argument  and  Notes 91 

Total  pages 413 

American  Case , 128 

American  Counter  Case U 

American  Argnment 200 

Total  pages 339 

Sorely,  in  view  of  this  comparison,  tbe  British  Government  has  no 
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canse  to  come  forvard  now  and  supply  deficiencies  in  its  Cases  and 
Argnment. 

To  allow  that  every  point  on  whicli  the  British  GoTernment  now 
desires  to  be  reheard  is  discuaaed  in  aa  ample  manner  (or  that  it  delib- 
erately refused  to  discnas  it  at  all)  as  it  pleased,  with  aix,  four,  or  two 
montha'  time  of  reflection,  and  with  all  the  bar  of  Great  Britain  at  ite 
back,  we  now  proceed  to  prove  by  the  following  tabular  statement,  die 
right  column  of  which  contains  the  points  whiclt  Sir  Bnndell  Palmer 
desires  to  argue  stated  in  bis  own  words,  and  our  comments  thereon 
being  as  in  the  left-hand  column : 

I. — A  8  TO  PEIHCIPLE. 

This  doctrine  is  referred  to  in  all  (a.)  The  doctrine  of  general  in- 
the  Cases  and  Arguments.  It  is  tematioual  obligation  asserted 
not  a  new  suggestion  of  principle  more  particularly  at  pages  20  to 
in  our  final  Argument.  23   nf   the   United   States  Argu- 

ment. 
Considered  United  States  Case,  {b.)  The  view  submitted  in  the 
p.  149,  et  aeq.  British  Case,  pp.  3,  United  States  Argument  (pages 
23,  and  24;  British  Connter  Case,  146  to  147  and  elsewhere)  of  the 
pp.  11  to  23;  British  Argument,  elfect  in  the  present  controversy 
pp.  7  and  8.  of  Her  Majesty's  consent  that  the 

three  Bales  embodied  in  the  sixth 
article  of  the  Treaty  of  Washing- 
ton may  be  applied  by  the  Tribu- 
nal aa  rules  of  judgment  to  the 
facts  of  the  present  case. 
Considered  United  States  Cose,       (c.)  The  doctrines  as  to  due  dih- 
pp.    150  to    168;    United    States    gence  and  as  to  the  practical  con- 
Counter  Case,  p.  6.     Bdttah  Case,    seqnencea  of  the  obligation  of  such 
p.  24;   British  Connter  Case,  pp.    diligence,  and  of  the  omission  in 
21  and  22 ;  British  Argument,  p.    any  case  t«  use  it,  advanced  more 
a.  particularly  at  pages  154  to  163, 

148  to  149,  and  186  of  the  United 
States  Argument. 
Considered  United  States  Case,  {d.)  The  doctrines  that  a  aover 
pp.  106,  118  to  122 ;  United  States  eign  power,  in  repressing  acts  con- 
Counter  Case,  pp.  6  and  7.  British  trary  to  itsnentrality,  ought  lo  act 
Counter  Case,  p.  5 ;  British  Argu-  by  prerogative  and  not  by  law, 
ment,  p.  9,  et  seq.  See  alao  Annex  and  that  any  reference  to  the  in- 
*'C,"  British  Counter  Case.  temal   laws    of  a    neutr^   State 

In  this  paragraph  of  the  Memo-  ongbt  to  be  r^ected  as  irrelevaDt 
randum  our  Argument  is  errone-  to  the  question  whether  that  State 
onsly  stated.  We  say  that  the  has  used  due  diligence  in  the  per- 
Queen's  prerogative  is  a  part  of  formance  of  its  international  obli- 
the  common  law  of  England.  We  gations.  (Pages  20,  24  to  26,  37, 
deny  that  the  British  Foreign-En-  149  to  152,  and  105  of  the  United 
listment  Act  was  the  only  law  of  States  Argument.) 
Great  Britain.  If  so,  it  should 
have  been  amended. 

Considered  United  States  Case,  (e.)  The  doctrines  as  to  belliger- 
pp.  63  and  64;  United  States  cncy  and  neutrality  in  cases  of 
Counter  Case,  p.  7.  British  Case,  civil  war  set  forth  particularly  at 
pp.  4  to  7;  British  Argument,  p.  pages  7  to  13,  19,  and  27  of  the 
30.  United  States  Argument,  and  the 

conclitsiou  thence  drawn  as  to  the 
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Considerefl  United  States  Oouu- 
ter  Case,  p.  6.  British  Case,  p.  24; 
Britisli  Counter  Oase,  pp.  15  to  20 ; 
British  Argnmeiit,  pp.  29  to  33. 


CoDsidered  Uuitod  States  Case, 
pp.  126,  351,  352,  459  and  460. 
Britisli  Counter  Case,  p.  15 ;  Brit- 
ish Argument,  pp.  3^  aud  34. 


Considered  United  States  Case, 
p.  459.  British  Counter  Case,  pp. 
60-62;  British  Argument,  p.  25-28. 


recoenitioa  of  the  belligerenej  of 
the  Confederates  by  Her  Britannic 
Majesty  and  the  effect  of  Her 
Britannic  Majesty's  Proclamation 
of  ^Neutrality  and  the  bearing  of 
these  matters  upon  the  present 
controversy,  notwithstanding  the 
admission,  at  page  '209,  that  snch 
recognition  of  the  belligerency  of 
the  Confederates  is  exchided  by 
the  terms  of  the  Treaty  of  Wash- 
ington from  being  admissible  as  a 
specific  ground  of  claim  before  the 
Tribunal. 

(/.)  The  doctrines  that  the  pnb- 
lic  ships  of  war  of  a  non-sovereign 
Vvelligerent  are  liable  to  neutral 
jurisdiction  or  control  in  cases 
in  which  the  jmblic  ships  of  a  sov- 
ereign belligerent  would  not  be  so 
liable,  and  that  it  was  part  of  the 
duty  of  Her  Britannic  Majesty's 
(jroverument  towanl  the  Unit«d 
States,  either  by  virtue  of  the  first 
rnle  in  the  sixth  article  of  the 
Treaty  of  Washington,  or  other- 
wise, to  detain  certain  of  the  Con- 
federate vessitis,  being  public  ships 
of  war  of  a  "  iion-soveieign  bellig- 
erency," wheu  found  within  Brit- 
ish ports,  or  (in  the  alt«rnative)  to 
exclude  them  from  all  access  to 
those  ports.  (See  pages  ir>'2  to 
153,  175  to  178,  and  ISli  of  the 
United  States  Argument.) 

(g.)  The  a|iplication  attempted 
to  be  made  in  several  parts  of 
the  United  States  Argument  of 
phrases, "  base  of  naval  operations" 
aud  "augmentation  of  force,"  ased 
inthe  second  Ilule,  and  particularly 
the  doctrine  (see  pages  130  to  132, 
and  139)  that  to  allow  belligerent 
cruisers  navigated  by  steam-power 
to  receive  supplies  of  coal  or  "  re- 
pairs which  may  make  their  steam- 
power  eflfcctive"  in  neutral  ports,  is 
a  breach  of  that  Itnle  or  of  any 
other  neutral  obligation. 

(A.)  The  doctriue  that  the  char- 
acter of  acts  or  omissions  on  the 
part  of  a  neutral  power,  which 
would  otherwise  be  consistent  with 
the  due  performance  of  neutral  ob- 
ligations, is  altered  by  the  circum- 
stance that  a  belligerent  has  agents 
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aud  ageucies  witliiii  the  neutral 
territory,  aud  faaB  direct  dealiags 
tbere  witli  ueutral  citizens. 

(i.)  Tbe  argument  of  the  United 
States  as  to  the  liability  of  Great 
Britain  to  make  pecuniary  compen- 
sation to  the  United  StateH  if  she 
IB  found  iu  any  respect  to  have 
failed  in  tbe  performance  of  her 
neutral  obligations,  and  as  to  the 
measure  of  damages,  and  the  prin- 
ciple applicable  thereto. 


Cousidei'ed  United  States  Case, 
pp.l09,^12,4ti7-4Sl;  United  States 
Counter  Case,  Part  IX.  British 
Case,  p.  167;  British  Counter  Case, 
pp.  130-142;  Sotes  in  vol.  7  of 
British  Appendix;  British  Argu- 
ment, pp.  35-37  ;  Annexes  C  and 
D  to  British  Argument. 


Consideretl  United  States  Case, 
pp.  109, 110 ;  United  States  Coun- 
ter Case,  p.  16.  British  Case,  p.  24 ; 
British  Conn  ter-Case,  p.  7;  British 
Argument,  pp.  9-11.  See  also  An- 
nex B  to  British  Counter  Case. 

Considered  Unitetl  Stat«8  Case, 
p.ll2 ;  United  States  Counter  Case, 
p.  16.  British  Case,  p.  25;  British 
Counter  Case,  p.  7 ;  British  Argu- 
ment, pp.  9, 11.  See  also  Annex  B 
to  British  Counter  Case. 


Considered  United  States  Coun- 
ter Case,  pp.  6, 20.  British  Case,  p. 
67;  British  Argument,  p.  9.  See 
also  Annexe,  British  Counter  Case. 


\Ve  eite  Sir  K.  Pbillimore  and 
Lord  Russell,  Sir  Bonudell  Palmer, 
and  Sir  Alexander  Cockburn,  and 
Mr.  Canning,  as  Great  Britain 
may  aud  do  cite  Wheaton,  Story, 
Jefferson,  or  Washington.  Why 
not  T — we  say  a  second  time.  We 
And  good  matter,  excellent  matter, 
in  these  documents. 

Considered  United  Stat«8  Case, 
pp.  462-466 ;  United  States  Coun- 
ter Case,  p.  11.  British  Counter 
Case,  pp.  119-123;  British  Argn- 
mem,  p.  34. 


ir.— As  TO  FACTS  GENERAIXV. 

(j.)  The  argument  of  the  United 
States  that  tbe  British  Foreign-En- 
listment Act  of  1819  contained  ao 
provisions  of  a  preventive  effi- 
cacy, but  was  merely  of  a  punitive 
character. 

[k.)  The  argumentative  compari- 
son between  the  British  Foreign- 
Enlistment  Act  and  theForeign-Gn- 
listment  Act  and  Executive  powers 
of  the  United  States  and  those  of 
other  countries,  intended  to  show 
the  inferior  efficacy  of  the  British 
statute. 

(I.)  The  suggestion  of  the  exist- 
ence of  prerogative  powers  in  the 
Crown  of  Great  Britain,  and  of 
powers  under  the  British  customs 
and  navigation  laws,  which  ought 
to  bare  been,  bat  were  not,  used 
for  tbe  maintenance  of  Her  Britan- 
nic Majesty's  neutrality. 

(m.)  Tbe  alleged  admissions  of 
various  British  writers  and  states- 
men in  printed  books,  parliament- 
ary speeches,  and  otherwise,  of 
principles  or  facts,  assumed  to  be 
in  accordance  with  the  present 
Argument  of  the  United  States. 


{«.)  The  alleged  differences  be- 
tween the  couduct  of  France  and 
other  countries,  aud  the  conduct  of 
Great  Britain  in  tbe  observance  of 
nentrality  during  the  war. 

III. — As     TO    EBBONEOU8    VIEWS 
OF  BEITISH  ARGUMENTS,  ETC. 

Considered  United  States  Case,        (o.)  Tbe    assertion    that    Great 
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T>p.  250-^50  ;  Uoited  States  Coan- 
ter  Case,  p.  7.     British  Case,  p.  24. 


CoDsidered  United  States  Case, 
pp.  113-116.  Britiah  Counter  Case, 
pp.  8,  9. 


We  do  not  anderstand  tbat>  be- 
cause the  British  Oovernment  re- 
fused to  discuss  this  point  in  its 
Connter  Case,  we  are,  therefore,  de- 
prived of  the  right  to  discoss  it. 
Besides,  j^j  seek  for  re-argument 
on  a  point  which  she  refused  to  dis- 
enssf 


Considered  United  States  Coun- 
ter Case,  pp.  13-16.  British  Case, 
pp.  25-29;  British  Connter  Case, 
pp.  25-41 ;  British  Argument,  pp. 
■8,9. 


Britain  has  made  her  own  uiuuici- 
pal  legislatiou  the  measure  of  her 
international  obligations,  and  has 
pleaded  any  supjiosed  inefficiency 
of  her  laws  as  an  excuse  for  the 
non -performance  of  such  obliga- 
tions, which  she  has  never  done. 

(p.)  The  inference  that  because 
Great  Britain  has  thought  it  right 
to  legislate,  since  the  war,  so  as  to 
enlarge  the  legal  control  of  her 
tiovernmeut  over  certain  classes  of 
traosactioos  by  her  citizens,  calcu- 
lated to  lead  to  difficnlty  with  for- 
eign Powers,  she  has  thereby  or 
otherwise  admitted  the  insiUDQci- 
ency  ef  her  laws,  daring  the  civil 
war,  for  the  performance  of  her 
ueutral  obligations. 

{q.)  The  mauner  in  which  it  has 
been  thought  fit,  iu  the  Argument 
of  the  Unit»l  States,  to  treat  the 
refusal  of  Great  Britain  in  her 
Connter  Case  to  enter  into  any  de- 
tailed justification  of  her  Govern- 
ment against  the  impntation  of  in- 
sincere neutrality,  and  unfriendly 
motives  toward  the  United  States, 
as  a  virtual  admission  of  such  in- 
sincere neutrality  and  such  un- 
frieudly  motives. 

(r.)  The  erroneous  representation 
in  the  same  argument,  of  the  pnr- 
pose  for  which  numerous  historical 
instances  of  the  extension  and  per- 
sistent violation  of  the  neutral  or 
friendly  obligations  of  the  Uuited 
States  toward  other  powers,  by 
citizens  of  the  United  States  act- 
ing contrary  to  their  laws,  have 
been  referred  to  in  the  Counter 
Case  of  Her  Britannic  Majesty's 
Government,  and  the  attempt  to 
escape  from  the  direct  bearing  of 
those  instances  upon  the  qaes- 
tion,  whether  the  views  of  the 
preventive  power  which  a  bellig- 
erent has  a  right  to  exact  from  a 
neutral  State,  and  of  the  measure 
of  the  due  diligence  with  which  it 
is  incumbent  upon  a  neutral  State 
to  use  its  preventive  iwwers,  in- 
sisted upon  by  the  United  States 
in  the  present  controversy  against 
Great  Britain,  are  historically  well 
founded,  or  politically  possible  or 
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consistent  nitb  the  practice  and 
experience  of  tbe  United  States 
themselves,  who  have  appealed  in 
their  own  Case  and  Connter  Case, 
and  in  the  Appendix  to  their  Conn- 
ter Case,  to  most  of  the  very  same 
transactions  (which  Great  Britain 
is  now  alleged  to  have  improperly 
brooght  forward)  as  actually  fur- 
nishiug  evidence  of  the  efficacy  of 
their  laws,  and  of  the  diligence  and 
good  faith  with  which  those  law;; 
iiave  been  executed. 

IX.  In  conclusion,  we  respectfully  submit  to  the  Arbitrators  that  the 
sense  of  the  treaty  is  plain,  and  that  it  imperatively  forbids  any  snch 
action,  direct  or  indirect,  as  is  proposed  in  the  Memorandum. 

In  preparing  their  argnments  the  Counsel  on  both  sides  considered  the 
question,  and  without  mntual  conference  they  both  came  to  the  same 
conclusion,  and  expressed  it  in  substantially  the  same  spirit,  with  differ- 
ence of  language  only.  In  the  expression  of  courteous  deference  to  the 
Arbitrators,  we  beg  the  Tribunal  on  this  point  to  look  at  page  1  of  the 
British,  and  page  6  of  the  American  Argument. 

We  have  not  discussed  here  tbe  argumentative  iwints  of  the  Memo- 
randum, as  we  might  well  have  done,  considering  all  sucb , discussion 
inappropriate  at  this  time. 

Finally,  we  need  say  little  on  the  question  of  convenience;  butve 
cannot  forbear  to  say  that  as  to  tbe  Arbitrators,  as  we  may. well  snppose, 
but  certainly  for  ourselves,  for  whom  alone  we  have  a  right  to  speak, 
prolonged  debate  involves  cares,  and  incouveniences  of  separation  from 
home  and  from  our  personal  and  professional  affairs,  which  do  not  ap- 
ply to  the  Counsel  of  the  British  Government. 

In  this  view  and  in  other  relations,  we  respectfully  suggest  that  the 
Arbitrators,  if  they  need  elucidation  of  any  point,  should  propose  spe- 
cifically such  point  and  require  Counsel  to  argue  vica  voce,  face  to  face, 
in  the  presence  of  tbe  Tribunal. 

0.  CUSHCIG. 
Wm.  M.  Evabts. 
M.  R.  Wajtb. 
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III.-ARGUMENT  OF  SIR  ROUNDELL  PALMER  ON  THE  QUESTIONS 
OF  "DUE  DILIGENCE,"  THE  "EFFECT  OF  COMMISSIONS  UPON 
THE  INSURGENT  CRUISERS,"  AND  THE  SUPPLIES  OF  COAL 
TO  SUCH  CRUISERS  IN  BRITISH  PORTS." 

[Filed  July  89.— See  Piotocol  xv.] 


Chapter  I. — On  the  question  op  "due  bilioence"  oenebaixt 


When  the  inquiry  is,  whether  default  has  been  made  in  the  fnlfill, 
ment  of  a  particular  obligation,  either  by  a  state  or  by  an    ,.  „„  ,,„  „,,„ 
individual,  it  is  first  necessary  to  have  an  accurate  view  of  ""h""!*™- 
tbe  ground,  nature,  and  extent  of  the  obligation  itseltl 

The  examination  of  this  question  will  be  simplified  by  considering- 
in  the  first  instance,  such  a  case  as  that  of  the  Alabama,  at  the  time  of 
her  departure  from  Great  Britain,  nawely,  a  vessel  built  and  made 
ready  for  sea,  with  special  adaptation  for  warlike  use,  by  British  ship- 
builders iu  the  course  of  their  trade,  within  British  territory,  to  the 
order  of  an  agent  of  the  Confederate  States,  but  uot  armed,  nor  capa- 
ble of  offense  or  defense  at  the  time  of  her  departure. 

Any  obligation  which  Great  Britain  may  have  been  under  toward" 
the  Uuited  States,  in  respect  of  such  a  vessel,  could  only  be  founded,  at 
the  time  when  the  transaction  took  place,  (1)  upon  some  known  rale 
or  principle  of  international  law;  or  (2)  upon  some  express  or  implied 
engagement  on  the  part  of  Great  Britain. 

The  three  rules  contained  in  the  Vlth  Article  of  the  treaty  of  Wash- 
ingrton  become  elements  in  this  inquiry  solely  by  virtue  of  the  declara- 
tion made  iu  tbat  article,  that — 

U«r  Hi^a«t;'B  government  caaaoC  aasent  to  tbe  foregoiag  ralea  u  a  atatement  of. 
priaeiplen  uf  intematioDal  lair  whicli  were  in  force  at  the  tine  wben  the  claima  meu- 
tioaed  in  Article  I  arose  ;  but  that  Her  Miyeaty's  government  •  •  *  tunee  that, 
in  decidioK  the  questions  between  the  two  countriM  arising  oat  of  those  claims,  the- 
arbitrators  should  assvime  that  Her  M^estj'a  goveinmeut  l^uudertakeo  to  act  npoD 
the  principles  set  forth  in  those  rules. 

In  order  rightly  to  understand  the  effect  of  the  agreement  embodied 
in  this  declaration,  it  is  important  to  see  how  tbe  question  between  the 
two  governments  would  have  stood  without  it. 

I. — Aa  to  the  rules  and  principles  of  international  law. 

These  must  be  obtained  from  the  authorities  which  show  what  had 
previously  been  received  and  understood  among  nations  as 
to  the  obligations  of  neutral  states  toward  belligerents;  .nj JS-""1^ 
remembering  always,  that  what  is  called  international  law  '°™' 
(in  tbe  absence  of  jiarticnlar  compacts  between  states)  is  imposed  only 
by  the  moral  power  of  the  general  opinion  and  practice  of  civilized  na- 
tions ;  that,  (in  the  words  of  Lord  Stowell,  quoted  with  approval  by 
the  great  American  jurist,  Wheaton,  "Histoire  des  Progrfes  da  Droit 
des  Gens,"  vol.  i,  p.  134,)  "  une  grande  ]>artie  du  droit  des  gens  est  bas^ 
sur  I'Rsage  et  lea  pratiques  des  nations.  Nnl  doate  qu'il  a  6t6  introduit. 
25  0  ,1  . 
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•  par  des  priDCipea  g^n^raux,  (du  droit  uatiirel ;)  mais  il  ne  marcbe  avec 
ces  principes  que  jusqu'ii.  no  certain  point;  et  s'il  s'arr^te  h  ce  point 
D0U8  ne  poiivona  pas  pr^teudre  alter  plus  loin,  et  dire  qne  la  seole 
th^orie  g^nt^rale  pourra  nons  souteuir  dans  un  progrfes  ult^rieur." 

In  a  case  in  wMch  do  active  interference  in  war  is  imputed  to  a  nen- 
tral  state,  internatiotial  law  knows  nothing  of  any  obligation  of  that 
state  toward  a  belligerent,  aa  such,  except  to  preserve  its  nentrality. 
To  constitnte  a  merely  passive  breach  of  neutrality  on  the  part  of  audi 
a  state,  some  act  must  have  been  done  by,  or  in  aid  of,  a  belligerent, 
for  the  purposes  of  the  war,  which,  unless  done  by  the  pemiission  of 
the  neutral  state,  would  be  a  violation  of  its  territory,  or  of  its  sov- 
ereignty or  independence  within  that  territory,  and  such  act  mast  have 
been  expressly  or  tacitly  permitted  on  the  part  of  the  neutral  gorem- 
ment.  For  acts  done  beyond  the  neutral  jurisdiction  by  subjects  of  the 
nentral  power,  to  the  injury  of  a  belligerent,  the  law  of  nations  bas 
appropriate  remedies;  but  those  acts,  involving  no  violation  or  hostile 
nse  of  nentral  territory,  are  not  imputed  as  breaches  of  neutrality  to 
the  neutral  state.  And  for  a  violation  or  hostile  use  of  neutral  terri- 
tory without  the  permission  or  intentional  acquiescence  of  the  nentral 
8tat«,  reparation  may  be  due  from  the  offending  belligerent  to  the  ia- 
jnred  neutral,  but  the  neutral  so  injured  has  been  guilty  of  no  breach 
of  any  neutral  obligation  toward  the  other  belligerent,  whether  he  does, 
or  does  not,  subsequently  obtain  reparation  from  the  offender. 

Between  the  commercial  dealings  of  neutral  citizens,  in  whatever  kinds 
of  merchandise,  (and  whether  with  the  citizens  or  with  the  governments 
of  belligerent  states,)  and  the  levying  or  augmentation  of  military  or 
naval  forces,  or  the  fitting  ont  and'  dispatch  of  military  or  naval  expe- 
ditions by  a  belligerent  within  neutral  territory,  international  law  has 
always  drawn  a  clear  distinction.  The  former  kind  of  dealings,  if  they 
are  permitted  by  the  local  law  of  the  neutral  state,  involve  on  the  part 
of  that  state  no  breach  of  neutrality ;  if  they  are  prohibited,  a  disregard 
of  the  prohibition  is  not  a  violation  or  hostile  use  of  the  neutral  territory, 
but  is  an  illegal  act,  the  measureof  which,  and  theremedies  for  which, 
must  be  sought  for  in  the  municipal  and  not  in  international  law.  The 
other  class  of  acts  cannot  be  done  against  the  will  of  the  neutral  sov- 
ereign without  a  violation  of  his  territory,  or  of  his  sovereignty  and 
independence  within  that  territory ;  and  to  permit  this,  for  the  purposes 
of  the  war,  would  be  a  breach  of  neutrality. 

The  continuance  daring  the  war,  within  the  neutral  territory,  of  trade 
by  neutral  citizens  with  both  or  either  belligerent,  in  the  produce  or 
manufactures  of  the  neutral  state,  whether  of  those  kinds  which  (when 
carried  by  sea  to  a  belligerent)  are  denominated  contraband  of  war.  or 
of  any  other  description,  has  always  been  permitted  by  international 
law,  and  no  authority,  anterior  to  the  departure  of  the  Alabama  from 
Great  Britain,  can  be  cited  for  the  proposition  that  unarmed  ships  of  vnr, 
constructed  and  sold  by  neutral  ship-builders  in  the  course  of  their  trade, 
were,  in  the  view  of  international  law,  less  lawful  subjects  of  nentral 
commerce  with  a  belligerent  than  any  other  munitions  or  iustraments 
of  war. 

The  antborities  on  this  subject  are  quoted  at  large  in  Annex  (A)  to 
the  British  Counter  Case.  Guliani,  one  of  these  anthontiea,  argued  that 
the  sale  in  a  neutral  port,  to  a  belligerent,  of  a  ship  not  only  built  but 
armed  for  war,  onght  to  be  deemed  prohibited;  but  Lampredi,  Azuni,  and 
Wheaton  rejected  that  opinion,  and  held  tliat  (the  transaction  being  a 
commercial  one  on  the  part  of  the  neutral  seller)  the  addition  even  of 
an  armament  would  make  no  difference.    Story  took  the  same  view  of 
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the  dispatch  by  a  neatral  citizen  of  a  ship  of  war  fully  armed  from  the 
neatral  territory  to  a  belligerent  port,  with  a  view  to  her  sale  there  to 
a  belligerent  power.'  Mr.  Adams  himself,  in  hisoSicial  correspondence 
with  Earl  Bussell,  (April  6, 1863,']  admitted  the  sounduess  of  these 
doctrines,  assuming  the  transaction  of  sale  and  transfer  by  the  neutrnl 
to  be  "  purely  commercial ; "  and  also  assuming  the  belligerent  country, 
to  which  saeh  vessels  of  war  might  be  sold  and  transferred,  to  be  "  not 
sabject  to  blockade."  It  cannot,  however,  be  seriously  imagined  that 
the  existence  of  a  blockade  of  the  ports  of  the  belligerent  purchaser 
would  make  each  a  transaction,  if  it  would  otherwise  be  lawful,  a  vio- 
latioD  of  the  neatrality  of  a  neutral  state,  io  the  view  of  international 
law. 

It  may  be  trne  that,  when  an  armed  ship  of  war  is  sold  to  a  belligerent 
within  neutral  territory  and  goes  to  sea  from  thence  fully  capable  of 
offense  and  defense  nnder  the  control  of  the  belligerent  purchaser,  there 
wonld  often,  ([lerhaps  generally,)  esist  grounds  for  contending  that  the 
transaction  waA  not  substantially  distioguisbable  from  the  dispatch  of 
a  naval  expedition  by  the  belligerent  from  the  neutral  territory ;  and 
this  waa  doubtless  a  cogent  reason  for  the  special  legislation  of  the 
United  States  and  of  Great  Britain,  which,  (whatever  further  scope  it 
may  have  had,]  was  undoubtedly  intended  to  prevent  such  expeditions, 
by  striking  at  the  armament  of  ships  of  war  within  neutral  territory, 
for  the  service  of  a  belligerent.  But  the  ease  of  a  ship  leaving  the  neu- 
tral country  unarmed  is,  in  this  respect,  wholly  difl'erent.  Her  deiiarture 
is  no  operation  of  war;  she  is  guilty  of  no  violation  of  neutral  territory ; 
she  is  not  capable,  as  yet,  of  any  hostile  act.  The  words  of  Mr.  Hns- 
kisson  iu  the  debate  on  the  Terceira  expedition  in  the  British  Parliament, 
(Huakisaon's  Speeches,  vol.  iii,  p.  559,)  and  of  Mr.  Canning,  as  there 
qaoted  by  him,  are  strictly  applicable  to  such  a  case,  and  deserve  reference 
as  showing  the  view  of  this  subject  taken  long  ago  by  those  eminent 
British  statesmen.  Speakiug  of  certain  complaints  made  by  Turkey 
during  the  Qreek  revolutionary  war,  he  said : 

To  these  compIaiDts  we  coustautU'  replied :  "  We  will  preserve  our  neutrality  within 
oar  doniinioDB,  but  we  will  go  uo  nirtbar.  Turkey  did  not  understaud  our  oxplauu- 
tion,  aod  thought  we  might  summarily  diapose  of  Lord  Cochrane,  aud  those  other  stib- 
}ecls  of  Her  MujeBty  who  were  asaiaCiug  the  Greeka."  To  its  temouBtrauoe  Mr.  Canniuit 
replied  :  "Atiub  may  leave  ttiis  couutry  aa  matter  of  merohuudiBO  ;  aud  however  BtroDg 
Ihe  general  iDconvenieDce,  the  law  does  iiot  iuteifere  to  atop  them.  It  is  outy  whou 
ifae  elements  of  armaments  are  combined  that  they  come  within  the  purview  of  the 
law  ;  and.  if  tliat  combioation  does  not  take  place  until  tboy  have  left  this  country, 
we  hnve  uo  right  to  interfere  with  them."  Those  were  the  words  of  Mr.  Canning,  wbo 
extended  the  doctrine  to  steam  vessels  and  yachts,  that  might  afterward  be  converted 
into  vessels  of  war,  and  they  appear  quite  consisleDt  with  the  acknowledged  taw  of 
nations. 

II. — Aa  to  an  express  or  implied  engagement  of  Great  Britaiit. 

Great  Britain  had  no  treaty  or  convention  with  the  United  States  as 
to  any  of  these  matters,  but  she  had,  in  1S19,  for  the  protec-    3.b„u.»ii.  e.- 
tion  of  her  own  peace  and  security,  and  to  enable  her  the  bet-  i™m«J"!lf'o4u 
ter  to  preserve  her  neutrality  iu  cases  of  war  between  other  ^'"*'°- 
countries,  enacted  a  municipal  law  prohibiting,  under  penalties,  (among 

■  Sir  B.  Pbillimore,  in  vol.  iil  o(  his  work,  (published  iu  1857,)  r^ects  the  distiuctiun 
of  tbe««  writers  between  tbe  export  of  contraband  and  the  sate  of  the  same  kinds  of 
articles  within  the  neutral  territory.  But  he  does  not,  of  course,  maintain  that  it  it 
part  of  the  international  duty  of  a  neutral  state  to  prohibit  or  preveut  dealiags  in  cou- 
trabMod  articles  by  its  subjects  in  either  of  these  ways. 

'Appendix  to  Caseof  Uuited  States,  vol.  i,  p.  592. 
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othat  things,)  *'  the  eqaipin«Dt,  fhmishiDg,  fitting  oat,  of  arming  of  any 
ship  or  vessel  within  British  jurisdiction,  with  intent  or  in  order  that 
SQch  ship  or  vessel  should  be  employed  in  the  service  of  any  foreign 
Prince,"  (or  other  belligerent,)  "with  intent  to  croise  or  commit  hostili- 
ties against  any  Prince,  state,  or  potentate,"  &c.,  with  whom  Great  Britain 
might  be  at  peace.  Every  attempt  or  endeavor  to  do,  or  to  aid  in  doing, 
any  of  these  prohihited  acts  was  also  forbidden ;  every  ship  or  vessel 
which  might  be  equipped,  or  attempted  to  be  equipped,  &c.,  contiary 
to  these  prohibitions,  was  declared  forfeited  to  the  Crown,  and  the 
officers  of  Her  Majesty's  customs  were  anthorized  to  seize  and  to  prose- 
cute to  condemnation  in  the  British  court  of  exchequer  every  ship  or 
vessel  with  respect  to  which  any  such  act  should  be  done  or  attempted 
within  British  jurisdiction.  This  law  (which  was  called  the  Foreign- En- 
listment Act)  was  regarded  by  Her  Britannic  Majesty's  advisers,  not 
only  as  prohibiting  all  such  expeditions  and  armaments,  augmentation 
of  the  force  of  armaments,  and  recruitments  of  men,  as,  according  to 
the  general  laws  of  nations,  would  be  contrary  to  the  duties  of  a  neutral 
State,  but  also  as  forbidding  the  fitting  out  or  equipping,  or  the  special 
adaptation,  either  in  whole  or  in  part,  to  warlike  use,  within  British  ju- 
risdiction, of  any  veesel  intended  to  carry  on  war  against  a  Power  with 
which  Great  Britain  might  be  at  peace,  although  such  vessel  might 
Dot  receive,  or  be  intended  to  receive,  any  armament  within  British  JQ- 
risdiction ;  and  although  she  might  be  built  and  sold  by  ship-builders  in 
the  ordinary  course  of  their  trade  to  the  order  of  a  belligerent  purchaser, 
ao  as  not  to  offend  against  any  known  rule  of  international  law. 

It  has  never  been  disputed  by  Her  Majesty's  Government  that  when, 
.  xir^,  .f  **"  ^^^  *^''°®  "^  ''''^  breaking  out  of  a  war,  prohibitions  of  this 
li-'""^'""''^  kind,  exceeding  the  general  obligations  of  international  law, 
exist  in  the  municipal  taw  of  a  neutral  nation,  a  belligerent, 
who  accepts  them  as  binding  npon  himself  and  renden*  obedience  to 
them,  has  a  right  to  expect  that  they  wilt  be  treated  by  the  neutral 
Government  as  equally  binding  upon  his  adversary,  and  enforced  against 
that  adversary  with  impartial  good  faith,  according  to  the  principles 
and  methods  of  the  municipal  law,  of  which  they  form  part.  Obliga- 
tions which  are  incumbent  npon  neatral  nations  by  the  universal  prin- 
ciples of  international  law  stand  upon  a  much  higher  ground;  as  to 
them,  a  belligerent  has  aright  to  expect  that  the  local  law  should  mate 
proper  provision  for  their  performance;  and,  if  it  fails  to  do  so,  the 
local  law  cannot  be  pleaded  as  constituting  the  measure  or  limit  of  bis 
right.  But  a  right  created  by  the  municipal  law  of  a  neutral  State 
must  receive  its  measure  and  limit  as  much  with  resi>ect  to  any  foreign 
belligerent  Power  as  with  respect  to  the  citizens  of  the  neutral  State  it- 
self, from  the  municipal  law  which  created  it.  Any  engagement  of  the 
neutral  toward  a  belligerent  State,  which  may  be  implied  from  the  ex- 
istence of  such  a  law,  can  go  no  further  than  this.  And  if  to  this  is 
superadded  an  express  promise  or  undertaking  to  apply  the  law  in  gowl 
faith  to  all  cases,  to  which  there  is  reasonable  ground  for  believing  it  to 
be  applicable,  that  promise  and  undertaking  leaves  the  nature  of  the 
obligation  the  same ;  it  does  not  transfer  the  prohibition  or  the  right  oi 
the  belligerent  with  respect  to  the  manner  of  enforcing  it  from  the  re- 
gion of  municipal  to  that  of  international  law. 

Accordingly,  the  Minister  of  the  United  States,  during  the  civil  war. 
constantly  applied  to  Her  Majesty's  Government  to  put  this  ronnicijal 
law  of  Great  Biit^iin  in  force.  To  select  two  out  of  a  multitude  of  in- 
stances :  On  the  flth  of  October,  18ti2,  (soon  after  the  departure  of  the 
Alabama,)  Mr.  Adams  sent  to  Earl  Buasell  an  intercepted  letter  from 


BRITISH  SUPPLEMENTAL  ARGUMENT.  389 

the  CoDfederate  Secretarj-  of  the  Navy,  in  which  the  Florida  Wixa  re- 
ferred to  "as  suhstautiating  the  allegations  made  of  infringement  of  the 
Enlistment  Law  by  tUe  insargenta  of  the  United  States  in  the  ports  of 
tireat  Britain ;"  and  added : 

I  am  well  aivore  of  the  fkct  to  nliicli  joar  Lordship  calls  my  attention  in  the  note 
of  the  4th  iDotaDt,  •  ■  ■  that  Her  MnJeHtj's  Guverumout  are  anable  to  go 
beyond  the  law,  mnnieipal  and  international  in  prevunting  enterpriaes  of  the  kiud  re- 
ferred to.  Bat  in  the  represetitations  which  I  liave  had  the  houor  lately  to  make.  I 
heg  to  reoiiud  your  Lordship  that  I  base  them  upon  evideuce  which  atiplies  dirvollj 
to  infriDgemeDtB  of  the  municipal  law  itself,  and  not  to  anything  beyond  it.' 

And  on  the  29th  of  September,  1S63,  writing  with  respect  to  the  iron- 
dnd  rams  at  Birkenhead,  he  said : 

So  &r  bom  intimating  boatile  proceedings  toward  Oreat  BritafD  unlets  the  law, 
which  I'cOQsider  insufficient,  is  altered,  [qnnting  words  from  a  letter  of  Earl  Bnssell,] 
the  burden  of  my  argnment  was  to  nrge  a  reliance  upon  the  law  as  sufflcieut,  as  well 
frum  the  past  experience  of  the  United  States,  as  from  the  confidence  expressed  in  it  by 
the  most  eminent  anthority  in  this  kingdom.* 

In  answer  to  all  these  applications,  Her  M^esty's  Government  uni- 
formly nndertook  to  use  their  best  endeavors  to  enforce  this  law,  and  to 
do  so  (notwithstanding  a  diversity  of  opinion,  even  npon  the  judicial 
Bench  of  Great  Britain,  as  to  its  interpretation)  in  tlie  comprehensive 
sense  in  which  they  themselves  understood  it,  not  ouly  by  penal  but  by 
preventive  measures,  (i.  &,  by  the  seizure  of  any  offeudiug  vessels  before 
their  departure  from  Great  Britain,)  upon  being  furuished  with  such 
evidence  as  would  constitute,  in  the  view  of  British  law,  reasonable 
groond  for  believing  that  any  of  the  prohibited  acts  had  been  committed 
or  were  being  attempted. 

When,  therefore.  Her  Majesty's  Government,  by  the  sixth  article  of 
the  Treaty  of  Washingtou,  agreed  that  the  Arbitrators 
shonld  assume  that  >Icr  Majesty's  Goverument  had  uuder-  "  <>>-  T.^lir  "t 
taken  to  act  upon  the  principles  set  forth  in  the  three  Bules,  "  '"^ 
(though  declining  to  assent  to  them  as  a  statement  of  principles  of  inter- 
national law,  which  were  in  force  at  the  time  when  the  claims  arose,) 
the  eflectof  that  agreement  was  not  to  make  it  the  duty  of  the  Arbitra- 
tors to  judge  retrospectivelyof  the  conduct  of  Her  Majesty's  Government 
according  to  any  false  hypothesis  of  law  or  of  fact,  but  to  acknowledge, 
ax  a  rule  of  judgment  for  the  purposes  of  the  Treaty,  the  undertaking 
which  the  British  Government  had  actually  and  repeatedly  given  to  the 
Government  of  the  United  States,  to  act  upon  the  construction  which 
they  themselves  placed  upon  the  prohibitions  of  their  own  municipal 
law,  according  to  which  it  was  coincident,  in  substance,  with  those  Bnles. 

With  respect  to  these  three  Bules,  it  is  important  to  observe  that  not 
one  of  them  purports  to  represent  it  as  the  duty  of  a  neutral  Goveru- 
ment to  prevent,  under  all  circumstances  whatever,  the  acts  against 
which  they  are  directed.  The  first  and  third  Bules  recognize  an  obliga- 
tion (to  be  applied  retrospectively  npon  the  footing,  not  of  an  anteiie- 
dent  international  duty,  but  of  a  voluntary  uudertaking  by  the  British 
Government)  "to  iwe"  within  the  neutral  jurisdiction  "(7iw  diligence  to 
prerent"  the  acts  therein  mentioned;  while  the  second  recognizes  a  like 
obligatiou  "not  to  permit  or  suffer  "  a  belligerent  to  do  certain  acts; 
words  which  imply  active  consent  or  conscions  acquiescence. 

III. — Principles  of  Lair  relative  to  the  diligence  due  by  one  State  to  another. 

The  obligation  of  "  due  diligence,"  which  is  here  spoken  of,  assumes 

I  Brit.  Api>.,  vol.  i,  p.  216.  ■  Ibid.,  vol.  ii,  p.  37S. 
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under  the  first  Rule  expressly,  and  nndfr  the  third  by  neces- 
.If. r"'ilid,w X'l  sary  implication,  the  existence  of  a  "reasonable  ground  uf 
rtK»«<id.c.  belief;"  and  both  these  expreasioua,  "due  diligence"  and 
"  reasonable  ground  of  belief,"  uiust  be  understood,  in  every  case,  with 
respect  to  (he  nature  of  the  thing  to  be  prevented,  and  the  means  of 
prevention  with  which  the  neutral  Government  is  or  ought  to  be  pro- 
vided. When  the  obligation  itself  rests  not  upon  general  international 
law,  but  upou  the  undertaking  of  a  neutral  Government  to  enforce  in 
good  faith  the  provisions  of  its  own  legislation,  the  measure  of  due  dili- 
gence must  necessarily  be  derived  from  the  rules  and  principles  of  that 
legislation.  When  the  obligation  rests  upon  the  more  general  gronnd 
of  international  law,  inasmuch  a^  it  is  requisite  in  the  nature  of  things 
that  every  obligation  of  a  Government,  of  whatever  kind,  must  be  per- 
formed by  the  use  of  the  lawful  powers  of  that  Government  within  tlie 
sphere  of  it«  proper  authority,  it  will  be  sufQcient  if  the  laws  of  the  neu- 
tral Stat«  have  made  such  proper  and  reasonable  provision  for  its  fulfill- 
ment as  is  ordinarily  practicable,  and  as,  under  the  conditions  proper 
for  calling  the  obligation  into  activity,  may  reasonably  be  expected  to 
be  adequate  for  that  purpose ;  and  if  upou  the  occurrence  of  the  emer- 
gency recourse  is  bad,  at  the  proper  time  and  in  the  proper  manner,  to 
the  means  of  prevention  provided  by  such  laws. 

Nothing  could  be  more  entirely  abhorrent  to  the  nature  or  more  incon- 
sistent with  the  foundations  of  what  is  called  international  law  than  to 
strain  it  to  the  exaction  from  neutral  Governments  of  things  which  are 
naturally  or  politically  impossible,  or  to  the  violation  of  the  principles 
on  which  all  national  Governments  (the  idea  of  which  necessarily  pre- 
cedes that  of  international  obligation)  themselves  are  founded. 

It  will  be  couvenient,  in  this  place,  to  examine  the  meaning  of  certain 
.  propositions  extracted  in  the  Argument  of  the  United  States 
".!Si.'"t™'»"'"^  from  Sir  Robert  Phillimore's  work  on  international  law, 
n"h5Jiroj/%i-  which  were  certainly  not  intended  by  that  jurist  to  be  un- 
SHf^Tfi,  .n  derstood  in  the  absolute  and  unqualified  sense  in  which  the 
Counsel  ofthe  United  States  seem  desirous  of  using  them. 
It  is  proper  here  to  mention  that  Sir  Robert  Philliniore,  the  author  of  that 
work,  wasappointed  Her  Britannic  Majesty's  Advocate,  in  the  room  of  Sir 
John  Harding,  in  August,  1863;  and  that  with  respect  to  all  the  questions 
which  afterward  arose  between  the  British  Government  and  the  Unttetl 
States,  till  some  years  later  than  the  termination  of  the  war,  the  British 
Government  acted  under  his  advice,  which  must  be  presamed  to  have 
been  in  accordance  with  his  view  of  international  obligations.  That 
period  covers  the  ground  of  all  the  claims  now  made  by  the  United  Statea 
ngHiDst  Great  Britain,  except  those  which  relate  to  the  Sumter  and  the 
Nashville,  and  to  the  original  departure  of  the  Florida  aud  the  Alabama 
from  Great  Britain. 

The  following  extract  (United  States  Argument,  ^ge  20)  is  from  the 
Preface  to  the  second  edition  of  the  first  volame  of  Sir  R.  Phillimore's 
work,  {pp.  20-22:) 

Tbere  remniiiH  one  nDOHtion  of  tlie  greatest  importancn,  namely,  tbe  rttponnbilili  "f 
aitale  for  the  acts  of  Iter  citizenii,  involving  the  dntj  of  a  neutral  b>  prevent  arnia- 
meuts  and  aliipa  of  ivar  issuing  from  hur  ahureij  for  tbe  nervice  of  a  belligerenl,  thuD|;ti 
snch  armamentB  were  fnTnished  and  shins  wero  equipped,  bailt,  aud  seat  irithoot  tba 
knoirledge  and  contrary  to  tlie  orders  other  Guveminene. 

Tbe  qnestion,  to  what  extent  the  State  is  reepousibla  for  the  private  acts  of  iU  sub- 
jects, (cJKiCaine  deliguerilf  an  cicei  f)  is  onu  of  ttie  most  iiniiortant  and  interesting  parte 
of  tiic  law  wbicli  governs  the  relations  uf  independeiit  States. 

It  is  n  maxim  of  general  law  that,  so  far  as  foreign  States  are  concerned,  the  will  of 
the  eul^ect  must  he  considered  as  bound  up  iu  that  of  bis  Sovereign. 
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It  la  also  a  maxim  that  eBch  SUte  has  a  right  to  expect  ttom  unotber  the  observance 
or  ipternatiouol  ubligationa,  nlthoat  reganl  to  what  may  be  the  muoioipal  meiuia 
wbich  it  possesaea  for  eiifuroing  tbia  obaervauce. 

The  act  of  iiiiiDilividualcitizeu,or  of  aamall  DUmlurof  citizens,  is  not  to  be  imputed 
'withont  clear  proof  to  tUe  Government  of  wliich  they  are  siibjei^ts. 

A  Oovemtneut  ma;  b;  jfcnoii>(«d08  audiufcmnoi,  as  well  an  by  dicect  ptrniiMfon,  become 
iesiH>nsible  for  the  acts  of  anbjecU  whom  it  does  not  prevent  from  the  comwitieioD  of 
uiy  iiOn^y  to  a  forei)p)  State. 

A  Government  is  presumed  to  be  able  to  restTain  the  subject  within  its  territory  from 
contra  veniiig  the  obligations  of  neutrality  to  which  tlte  Biate  Is  bound. 

Upou  this  passage,  which  couples  together  "  armaments  and  ships  of 
war,"  it  is  to  be  observed,  in  the  first  place,  that  there  is  nothing  in  it 
wbich  implies  any  different  view  of  the  extent  of  those  international 
obligatioDS  (as  distinct  from  its  own  municipal  prohibitions)  by  which  a 
State  is  bound,  from  that  which  is  shown  to  have  been  established  by 
earlier  authorities.  Sir  B.  Phillimore  is  too  sound  a  jurist  to  suppose 
that  any  private  opinion  of  a  particular  jurist  could  impose  retrospec- 
tively upon  the  Governments  of  the  civilized  world  obligations  not  pre- 
viously recognized.  He  does  not  define  here  what  are  "the  obligationa 
of  uentrality  by  which  the  State  is  bound;"  he  leaves  them  to  be  ascer- 
tained from  the  proper  sources  of  information. 

Next,  when  he  lays  it  down  as  a  maxim,  that  "eaeh  State  has  a  right 
to  expect  from  another  the  observance  of  international  obligations, 
withont  regard  to  yliat  may  be  the  municipal  means  which  it  possesses 
for  enforcing  this  observance,"  he  says  nothing  at  all  inconsistent  with 
the  proposition,  that  a  neutral  State  will  have  observed  its  international 
obligations  with  due  diligence,  if,  having  provided  itself  with  municipal 
means  suitable  to  the  nature  and  character  of  those  obligations,  it  pro- 
ceeds to  use  those  means  in  good  faith,  on  the  proper  occasions,  and  in 
the  proper  manner,  though  (it  may  be)  without  succeeding  in  the  pre- 
vention of  everything  which  it  is  bound  to  endeavor  to  prevent.  The 
learned  author's  meaning,  and  the  kind  of  cases  which  he  has  in  view, 
are  apparent  from  the  reference  which  he  makes  in  the  foot-note  to  Part 
IV,  ch.  i,of  the  same  volnme,  where  he  discusses  the  doctrine  of  "int«r- 
veution"  in  the  following  terms: 

CCCXCII.  And  flrat  of  all,  it  ahould  be  clearly  underalood  that  the  IntenenSon  of 
hodia  o/nen,  armtd  or  to  he  amed,  uncomraiasioued  and  'nuauthorizad  by  the  State  to 
which  they  belong,  in  a  war,  domestic  or  foreign,  of  another  State,  has  no  warrant  from 
intemational  law.  It  has  been  already  observed  (Section  CCXIX)  that  it  is  the  duty 
of  a  State  to  restrain  its  anhjecta  from  inradiag  (he  territorg  of  anuther  State;  and  the 
qneation,  when  luvh  an  act  on  the  part  of  subjects,  though  unauthorized  by  the  State, 
may  briug  penal  cunaequencea  upon  it,  hoa  received  some  consideration.  It  ia  a  ques- 
tion to  which  the  eventsof  modem  times  have  eiven  great  importance,  and  na  to  which, 
daring  the  lost  balfceu'.nry,  the  opinions  of  atatesmen,  especially  of  Ihia  country 
(Great  Britain)  have  undergone  a  material  change.  That  this  duty  of  reatraining  her 
anbjecu  is  incumbent  upon  a  State,  and  that  her  inability  to  execute  it  cannot  be 
alleged  as  a  valid  excTise,  or  as  a  anfflcieot  defeuse  to  the  invaded  Slate,  are  propositions 
whicL.strenoiisly  contested  as  they  were  in  IBlS.will  scarcely  be  controverted  in  1870. 
The  meuus  which  each  State  has  provided  for  the  pnrpoae  of  enabling  bcrself  to  fultill 
tbta  obligation  form  an  int«restiag  part  of  public  and  constitutional  juris  prudence,  to 
the  proviDce  of  which  they,  strictly  speaking,  belong.  This  question,  I lo wo ver,  borders 
olooely  niinn  the  general  provinoe  of  inteniatioDal  law,  and  upou  the  partieular  tbeme 
of  this  chapter. 

The  proposition  that  "aGovernmentispresamed  tobeable  to  restrain 
the  subject  within  its  territory  from  contravening  the  obligations  of 
neatrality,  to  which  the  State  is  bound,"  is  properly  qualified,  in  the 
immediately  preceding  context,  by  the  statement  that  "the  act  of  an 
iudividual  citizen,  or  of  a  small  number  of  citizens,  is  not  to  be  imputed 
withont  clear  proof  to  the  Government  of  which  they  are  subjects,  and 
that  either  "  knowledge  and  sufferance,^  or  "  direct  permission,"  ia  neces- 
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sary  to  make  a  Govenitueat  respousiblo  for  the  acts  of  subjects  "  wbom 
it  does  not  prevent  from  the  commission  of  iDJury  to  a  foreign  State." 

Another  passage,  bearing  apon  this  latter  point,  is  also  cited  ia  the 
American  Argument,  from  volume  iii,  p.  218,  of  the  same  work : 

In  fact,  the  maxim  adverted  to  id  a  former  rolome  of  tliia  work  ia  Bonnd,  viz;  that  s 
State  U  prima  facie  leeponBihle  foi  whatever  is  dooe  within  its  jurisdiction :  for  it  roost 
he  praamed  to  be  oap^ble  of  preventiog  or  punishiDK  offbnaea  committed  wilbio  il« 
boundaries.  A  hody  politic  is  therefore  responsible  for  tho  acta  of  individuals,  wbioh 
lire  ucte  of  actual  or  meditated  hoitility  totvanj  a  nation  with  nhich  the  Goventmeat  of 
these  subjecta  professes  to  maintain  relations  of  friendship  or  neutrality. 

The  passage  in  a  former  volume  here  referred  to  is  in  the  chapter  on 
"  Self  Preservation,"  vol.  i,  part  3,  chap.  x.  This,  as  well  as  all  the 
other  passages  relied  on  by  the  United  State«,  has  reference  to  the 
organisiatUm  of  hostile  expeditions  against  a  tbreign  Power  in  a  neutral  or 
friendly  territory.  "  If  (says  the  learned  author)  '•  the  hostile  expedi- 
tion of  the  present"  (or  late)  "Emperor  of  the  French  in  1842  agaiost 
the  existing  monarchy  of  France  had  taken  place  wnth  the  sanction  or 
connivance  of  the  Unglish  Government,  England  would  have  been  guilty  of 
a  very  gross  violation  of  international  law ;"  and,  after  some  intervening 
remarks  applicable  to  "  all  cases  where  the  territory  of  one  nation  is  invaded 
from  the  country  of  another^  be  refers  to  "a  very  important  chapter, 
both  in  Grotius  and  in  his  commentator  Heineccius,  entitled  'De  Pwna- 
rum  Gommunicatione,'  as  to  when  the  gnilt  of  a  malefactor,  and  ita  con- 
8e<]aent  punishment,  ia  uommuaicated  to  others  than  himself." 

"The  question,"  he  proceeds, "  is  particularly  considered- with  reference  t«  tbe  respon- 
sibility of  a  State  fur  the  conduct  of  its  citizens.  The  teste  for  discovering  '  ciHUume 
Htliquerit  an  ciret'  are  laid  down  with  great  precision  and  unanimity  of  seutitaeilt  by 
all  publicists,  and  are  generally  reduced  to  two,  as  will  be  seen  from  the  fnlloirini; 
extract  from  Burlamuqiii,  who  repeats  the  opinion  of  Grotiaa  and  Heineccius."  "  In 
civil  societies  (he  says),  wheu  a  particular  member  lies  done  an  injury  to  a  stranger, 
the  Governor  of  the  Commouwualtb  is  sooietimea  respousihle  for  it,  so  that  war  may  l>e 
declared  against  him  on  that  account.  But  to  ground  this  kiod  of  imputation,  we 
iDDst  necessarily  suppose  one  of  those  two  tbinss,  sufferance  or  reception,  vis  :  either 
that  the  Sovereign  has  suffered  this  liarm  to  l)e  done  to  the  stranger,  or  that  he 
afforded  a  retreat  to  the  criminal.  In  the  former  case  it  must  be  laid  down  as  a  maxim 
that  a  Sovoreigu  who,  knowing  the  crimes  of  bis  snbjects — as.  for  example,  that  thej 
DTOcticff  piracy  on  strangers— and  being  also  able  and  obliged  to  hinder  it,  doea  not 
hinder  it,  renders  himself  criminal,  because  he  has  permitted,  and  conseqneatly  fiir- 
nisbed  a  jnat  reason  of  war.  The  two  condition!  above  mcntioHed — I  mean  tie  knovledgt 
and  iufferaaoe  of  the  Soi'ereign — are  abtolaleli/  necatarg,  the  one  not  being  sufficient  with- 
out the  other  to  communicate  any  shore  in  the  guilt.  Now,  it  is  presnmed  that  a 
Sovereign  knows  what  his  snbjeotsopenly  and  frequently  commit;  and  as  to  his  power 
of  hindering  the  evil  this  likewise  is  always  presumed,  unless  the  want  of  It  be  clearly 

"SoVattel:  'Si  un  sou  vera!  n,  qui  pourrait  retenir  ses  sv^dta  dans  les  regies  de  la 
justice  et  de  la  paix,  sonfire  qu'ils  maltraitent  une  nation,  on  dans  son  corps  ou  dans 
ses  membree,  il  nu  fait  pas  moica  de  tott  ii  touts  la  nation  que  s'il  la  mallraitait  lui- 
m£me.' 

"The  act  of  an  individaal  citizen,  orof  asinallnnmber  of  citizens,  is  not  to  be  impu- 
ted, without  special  proof,  to  the  nation  or  Government  of  which  they  are  subjects.  A 
different  rale  would  of  course  apply  to  the  acts  of  largo  nuail)ers  of  persons,  especially 
if  they  appeared  in  the  array  and  with  the  weapons  of  a  military  force,  as  in  the  case 
of  the  invasion  of  Portugal,  which  has  been  referred  to  above." 

To  the  principles  of  these  extracts,  relating  as  they  do  only  to  hostile 
expeditions  or  the  invasion  of  territory  or  other  operations  of  war, 
organized  and  carried  on  in  a  neutral  country  against  a  belligerent 
State,  with  the  knowledge  and  sufferance  of  the  neutral  Government,  no 
jnst  esception  can  be  taken.  But  they  do  not  assert,  and  they  have  no 
tendency  to  prove,  that  the  construction  and  sale  of  an  unarmed  ship  of 
war  by  neutral  ship-builders  to  a  belligerent  within  neutral  territory  is, 
in  the  view  of  international  law,  a  "hostile  expedition."  IJpoQ  the 
question  of  the  due  diligence  required  from  a  neutral  Uuvernmeut  for 
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tbe  praventioD  of  tfaose  thiof^s  which  [when  the  requisite  knowledge  of 
them  exif.t8]  it  is  bound  to  eudeavor  to  prevent,  and  for  which  it  will 
become  responsible  if  it  "  knows  and  suffers  "  them,  they  throw  no  light 
beyond  this :  That  a  nentral  Government  is  preanmed,  iu  general,  to 
have  the  means  of  performing  its  international  obligations ;  that  it  may 
also  be  presumed  to  know  (iind  to  suffer,  if  it  does  not  interfere  with 
them)  hostile  acts  of  an  uDequivocal  character  done  within  its  territory 
by  large  uumbers  of  persons  without  disguise  or  concealment:;  aud,  on 
tbe  other  hand,  that  it  is  not  presumed  to  have  the  means  of  preventing, 
and  is  therefore  not  held  responsihle  for  suB'ering  those  things  (though 
done  by  its  citizens  to  the  injury  of  a  friendly  State)  of  whicli  it  cannot 
be  presumed  or  proved  to  have  had  knowledge ;  and  that  the  knowledge 
or  sufferance  of  such  acta  on  the  part  of  individual  citizens,  or  of  small 
numbers  of  citizens,  is  not  to  be  itnpated  to  tkeir  Government  without 
positire  proof  of  such  knowledge  aud  sufferance,  iu  each  particular  case, 
as  a  matter  of  fact. 

These  are  amon;;  the  elementary  principles  on  which,  in  the  present 
controversy,  the  British  Government  relies.  Kothing  can  «.  r« -)»i  p..t- 
be  further  from  the  truth  than  that  the  British  Government  ^i:^  IrX^''^^". 
has  ever  (as  is  repeatedly,  and  in  a  manner  not  free  from  '■""•■•• 
offense,  imputed  to  it  in  the  Argument  of  the  United  States)  "  defended 
itself  against  charges  of  wrong  by  setting  up  a  plea  of  incapacity  to 
discharge  the  dnties  of  a  sovereign  State."  It  ha»  always  maintained, 
and  it  still  maintains,  that  it  has  justly  and  adequately  discharged  all 
those  duties.  Wherever,  in  this  controversy,  it  has  referred  to  the 
limitations  upon  its  own  power,  imposed  by  the  laws  of  Great  Britain, 
from  which  its  existence  and  its  authority  are  derived,  it  has  done  so  iu 
strict  accordance  with  tlie  principles  of  international  equity  aud  justice. 
Tbose  principles,  being  founded  on  the  laws  of  nature  and  reason  and 
tbe  received  usages  of  nations,  cannot  contemplate  the  jierformance  of 
international  obligations  by  national  Goverumeuts  as  against  their  own 
citizens  and  within  their  own  territory,  except  by  means  of  just  and 
reasonable  general  laws  made  for  that  purpose,  aud  by  the  proper  use 
of  the  legal  means  so  provided. 

Those  principles  also  recognize  the  absolute  right  and  duty  of  every 
national  Government,  which  has  extended  the  prohibitions  of  its  own 
mnnicipal  law  to  things  which  it  was  not,  by  iittemationHl  law,  antece- 
dently bound  to  prohibit,  to  act  upon  those  municipal  laws,  as  constitu- 
ting, with  respect  to  such  matters,  the  just  and  the  only  measure,  as 
well  of  the  right  of  a  foreign  natiou  seeking  to  have  the  benefit  of  them, 
as  of  its  own  powers  of  prevention. 

The  passage  in  Teteos's  work  ("  Considerations  des  Droits  B^iproqnes 
des  Puissances  Bellig^rantes  et  des  Puissances  Neutres  sur  ^^    ^^^^ 

Mer")  cited  from  M.  Beddie's  English,  in  the  note  at  page  >'»■••  I'o™.-!,^ 
23  of  the  British  Counter  Case,  is  irrefragably  souDd  aud  i'^Ti^^.t'^... 
just:  "°       "'"" 

It  is  a  wise  foTesislil  for  nentrol  Qovemmenta  to  obviate,  during  war,  ns  f&r  u  pos- 
sible, oil  illegal  condoct  on  tbe  port  of  their  subjects,  far  tbe  double  advantage  of  pre- 
aerring  tbem  from  risks,  and  of  preventiug  the  susptcionB  of  buUigereuts  agaiust  the 
traders  who  sail  uodor  ueotral  flogs. 

What  neutrals,  however,  may  do  in  this  respect  does  not  arise  from  auj  right  which 
imposes  on  them  (lie  obligation  of  luaintainiug  a  more  special  surveillance  over  their 
subjects  dnriug  war  than  they  are  in  the  habit  of  doing  dnring  peace,  nor  to  exercise 
a  more  ezteoHive  inspeclioii  over  the  legality  of  tbeiT  conduct  toward  belligerenta 
than  that  which  is  prescrit>ed  by  law. 
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expect  from  them  for  that  pntpoee,  oannot  reasonRbljr  require  them  to  extend  their 


meBsnres  boyond  wliat  is  in  practice  in  Ibe«e  sttme  iietitral  conotrivs  for  preTentinB 
fraada  being  committed  ou  their  own  Castonig,  aad  for  checkiiiE  the  other  deceitful 
contrivaucBB  for  evadiug  payment  of  the  revenues  of  the  State.  Tiie  maiimam  of  pr»- 
cantion,  in  this  case,  is  to  maintain  and  enforce  theobservauceof  noutrolity  in  veweU 
and  cargoea  with  the  same  diligence  and  eiactneu  as  are  exercised  in  inqniriea  (did 
other  proceedinga  reliitivo  to  taxes  or  imposts  and  Cnstouia.  He  who  does  as  mnch  to 
prevent  a  wrong  meditated  against  another  as  he  does  for  his  own  protection,  aatistiea 
every  jast  and  reoJionftble  expectation  on  the  part  of  that  other.  Perhaps,  however, 
more  mi^ht  be  done,  if  it  were  wished,  completely  to  attain  the  object.  In  time  of 
-war  special  instractions  might  be  ordered ;  tribuDals  of  inqniry  might  be  established 
against  the  frauds  of  merchants  and  ship-owners,  and  more  rigor  might  be  shown  in  the 
punishment  of  their  delinquencies.  But  this  cannot  be  demanded  on  the  one  side ; 
and,  on  the  other,  it  might  be  ilifficnlt  to  efwt  it,  because  there  miglit  resnlt  from  it 
consequences  inconsistent  with  the  goneral  spirit  of  the  prohibitory  Jaws  of  the  State. 
At  least,  this  care  must  be  left  to  the  nentral  Glovemnients,  to  whom  alone  it  belongs 
to  Judge  what  it  may  be  proper  for  them  to  do  with  lefereuce  to  the  circumstatices  of 
the  war. 
Furthermore,  in  considering  any  question  of  "due  diligence"  on  tlie 

10."  iDih.  »  P'"^'^  **^  *  national  Government,  in  tbe  discharge  of  any  of  its 
ii»  qunti^rX!!  duties,  it  is  nnavoidably  necessary,  upon  those  general 
n^^.Vniiio^"  principles  of  reason,  and  of  the  practice  of  nations,  which 

••iDUDU.  ^^^  jj^^  foundations  of  international  law,  to  have  regard  to 
the  diversity  in  the  forms  and  Constitutions  of  different  Govei'nmeats, 
and  to  the  variety  of  the  means  of  operation,  for  the  performance  of 
their  public  duties,  resalting  A-om  those  vaiioas  forms  and  Constitu- 
tions. Thus,  it  is  stated,  at  page  49  of  the  Argument  of  the  United 
States,  that  "in  the  Cnit^ed  States  it  was  necessary  to  impart  snch 
executive  powers  "  (as  were  given  by  the  Acts  of  Congress  of  1794, 1817, 
and  1818)  "  to  the  President ;  because,  according  to  the  tenor  of  car 
Constitution,  it  does  not  belong  to  the  President  to  declare  war,  nor  baa 
he  complete  and  final  jurisdiction  of  foreign  a&airs.  In  all  that  he  must 
act  with  the  concurrence,  as  the  case  may  be,  of  Congress  or  of  the 
Senate."  If  the  President  has  no  executive  power  in  the  United  States, 
except  what  is  conferred  upon  him  expressly  by  the  law  of  that  country, 
it  is  equally  certain  that  the  Sovereign  of  Great  Britain,  and  tbe  various 
Ministers  of  State  and  other  officers  by  whom  the  executive  Govemooent 
in  Great  Britain  is  carried  on  under  her  authority,  have  also  no  execu- 
tive power  except  what  is  conferred  upon  them  by  British  law ;  and 
that  (assuming  the  laws  of  both  those  countries  to  make  just  and  rea- 
sonable provision  for  the  fulfillment,  within  their  respective  jurisdictions, 
of  their  international  obligations)  the  question  whether  the  Government 
has,  or  has  not,  acted  with  "due  diligence"  in  a  particular  case,  is  one 
which  is  incapable  of  being  determined  abstractedly,  without  reference 
to  those  laws.  If  the  inquiry  be,  whether  the  provision  which  the 
national  laws  have  made  for  the  performance  of  tntcruatioual  obliga- 
tions is  in  fact  just,  aud  reasonably  sufficient,  it  is  impossible  rationally 
to  deny  that  principles  of  administration  and  rules  of  legal  procedure 
which  experience  has  proved  to  be  just,  and  reasonably  sufficient  for 
all  the  great  purposes  of  internal  government,  (the  primary  objects  for 
which  all  Governments  exist,)  may  be  generally  adhered  to  when  the 
legal  repression  of  acts  ii^urious  to  foreign  States  becomes  necessary, 
without  exposing  the  national  Government  which  relies  on  them  to  the 
imputation  of  a  want  of  due  diligence. 
Any  theory  of  diligence  in  tbe  performance  of  international  obliga- 

iL  oumiw  1.  tions  which  implies  that  foreign  Governments,  to  whom  such 
dSy£r'*w°^il,^I  obligations  are  due,  owe  no  respect  whatever  to  the  distinc- 
"°.*'-"""i;:  tive  Constitutions  of  national  Governments,  or  have  a  right 
Kll^.'.  "f'lrtJ  to  call  for  their  violation  in  particular  cases,  or  to  dictate 
'""**"■         legislative  changes  at  variance  with  them,  would  be  fatal  to 
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national  iudepetidenee ;  and  (as  no  great  Power  could  tolerate  or  Bnbmit 
to  it)  would  tend,  not  to  establish,  but  to  subvert  the  [K^acc  aud  amity 
of  nations.  In  the  words  of  the  British  Summary,  (page  9,  sec.  30,)  "  its 
tendency,  if  admitted,  would  be  to  introduce  a.  universal  hypothesis  of 
absolute  and  arbitrary  power  as  the  rule  of  judgment  for  all  suuh  inter- 
national controversies."  The  practical  falsehood  of  such  a  hypothesis, 
as  applied  at  the  present  time  to  the  two  nations  engaged  in  the  present 
controversy,  to  the  three  nations  which  furnish  the  judges  of  that  con- 
troversy, and  to  most  of  the  other  civilized  nations  of  the  world — its 
probably  universal  falsehood  as  to  every  European  and  American  State 
in  the  not  remote  future — is  perhaps  not  the  gravest  objection  to  it.  It 
is  at  variance  with  nil  the  highest  principles  of  progress,  of  advancing 
liberty,  and  of  extended  civilization,  which  distinguish  modern  society. 
If  the  dreams  of  some  political  philosophers  could  be  accomplished,  and  if 
all  the  nations  of  the  earth  could  be  united  in  one  great  federation 
under  the  most  perfect  imaginable  political  constitution,  the  rights  both 
of  particular  States,  and  of  individual  citizens,  and  all  questions, 
whether  as  to  the  repression  and  preveutiou,  or  as  to  the  punishment  of 
nulawfol  acts  by  States  or  citizens,  would  certainly  be  determined,  not 
by  arbitrary  power,  bnt  by  fixed  and  known  laws  and  settled  rules  of 
procedure.    Is  it  conceivable  that  it  should  enter  into  the  mind  of  man 

inay,  of  Citizens  of  one  of  the  freest  States  in  the  world,  whose  whole 
listory  is  a  refutation  of  such  a  doctrine)  that  practical  impossibilities, 
which  (if  they  were  possible]  would  be  hostile  to  the  highest  interests 
and  intelligence  of  mankind,  can  be  demanded  by  one  State  of  another, 
in  the  name  of  international  law  t 

IV. — Oft  the  preventive  powers  of  the  Laws  of  Great  Britain. 

There  are  several  passages,  in  the  Argument  of  the  United  States, 
which  appear  (A)  to  contend  that  the  Royal  Prerogative  in  „t^  A™u«nt 
Great  Britain  actually  extends,  under  the  British  Constitn-  ^  !^uli"i;;;^;j^ 
tion,  to  a  power  of  summary  and  arbitrary  control,  without  li^^'^^J^^Sl' 
legal  procedure,  over  the  i>ersons  and  property  of  its  citi-  '""^■ 
zens,  when  there  is  any  ground  to  suppose  that  such  citizens  may  be 
about  to  act,  or  that  sut^  property  may  be  about  to  be  employed,  in  a 
manner  hostile  to  a  foreign  betligereot  Power,  with  which  Her  Majesty 
is  at  peace ;  and  (B)  to  assume  that,  if  such  a  prerogative  power  does 
not  actually  exist  under  the  British  Constitution,  the  very  fact  of  ita  ab- 
sence is  proof  of  a  defect  of  British  law,  in  itself  amounting  to  an  abne- 
gation of  the  use  of  due  diligence  (or,  what  is  the  same  thing,  to  a  want 
of  the  means  of  due  diligence)  for  the  prevention  of  such  acts. 

There  are,  also,  other  passages  which  assert  (C)  that  "Great  Britain 
pretends  that  punitive  law  is  the  measure  of  neutral  duties ;"  while  (D) 
"all  other  Governments,  including  the  United  States,  prevent  peril  to 
the  national  peace  by  means  of  prerogative  force,  lodged,  by  implied  or 
express  constitutional  law,  in  the  hand  of  the  Executive,"  (page  37.) 

These  arguments  require  to  be  severally  examined. 

(A.)  The  following  passages  embody  the  American  argument  as  to 
the  prerogative  power,  sapposed  by  it  to  be  actaally  vested  ^  n,  ,„o™,u 
in  the  Crown  of  Great  Britain :  i;,'°c,'b!,'i?n;iM'4 

(1.)  We  floil,  on  tbe  most  onrsoiy  olHiervation  of  the  ConBtitntion  of  '  '   "        ""^ 
Great  BritniD,  that  tbe  declarotion  of  war,  tbe  couclnsion  of  peace,  the  condnct  of  for- 
eign afiitirs,  that  all  these  things  are  in  Great  Britain  elomeata  of  the  prerogativB  of 
the  Crown. 

We  cannot  beliere,  and  do  not  concede,  that  in  all  these  greater  prerogative  powers 
there  is  not  included  tbe  lesser  one  of prtventing  onanthorized  private  persons  firam  en- 
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KBfpng  ID  private  war  agaiust  a  friendly  forelgc  State,  and  thoB  committiaK  Great 
BnlAin  to  canses  of  public  nar  on  the  part  of  such  foreign  8tat«,  (pages  34,  25.) 

(2.)  The  whole  body  of  the  powers,  suitable  to  the  regulation  and  maint«aanc«  of 
the  relations  of  Great  Britain,  ad  extra,  to  other  nations,  is  lodged  in  the  prerogative  of 
the  Crown.  The  intercourse  of  peace,  the  declaration  and  pmsecotion  of  war,  tb« 
proclamation  and  obaervance  of  ueutraiitr,(whichlast  is  bat  a  divisiou  of  the  general 
subject  of  international  relations  in  time  of  vor,)  are  all,  uudei  the  British  Couatito- 
tion,  admiuiaterod  by  the  Royal  Prerogative. 

We  refer  to  the  debates  in  Parliament  npon  the  Forelgn-Bnlistment  Bill  in  1819,  and 
on  the  proposition  to  repeal  the  Act  in  18S3,  and  to  the  debate  npon  the  Foreign  Enlist- 
ment Bill  of  1^0,  (ae  cited  in  Note  B  of  the  Appendix  to  this  Argument,)  as  a  ole*r 
exhibition  of  this  doctrine  of  the  British  Constitution,  in  the  distinction  between  the 
Executive  ^owcr  to  prevent  violations  of  international  duty  by  the  nation,  through  the 
acts  of  individuals,  and  the  pwiilire  legislation  iu  aid  of  such  power,  which  needed  to 
proceed  from  Parliament. 

We  refer,  also,  to  the  actual  exercise  of  this  Executive  power  by  the  Govemmeut  of 
Great  Britain,  without  any  enabling  act  of  Parlianient  to  that  end,  iu  varions  pDblio 
acts  in  the  course  of  the  transactions  now  in  judgment  bcrore  the  Tribunal. 

1.  The  Queen's  Proclamation  of  Nentrality,  May  13.  1861. 


S.  The  regulations  issued  by  the  Government  of  Her  Britannic  Majesty  in  regard  to 
the  ceceptioD  of  cmiaera  and  their  prizes  iu  the  ports  of  the  £mpire,  Jime  1,  1661 — 

jnoe  2,  laes. 


I.  The  Executive  orders  to  detain  the  Alabama  at  QueeoatowD  and  Nanan,  Anenat 
2,  1862. 

4.  The  Executive  orders  to  detain  the  Florida  at  Nassau,  Aagnst  3, 1B93. 

5.  The  Executive  orders  to  detain  the  rams  at  Liverpool,  October  7, 1863. 

6.  The  debate  and  vote  in  Parliament  juatifyiag  the  detention  of  the  rams  by  the 
Government  "  on  their  own  reaponBibilitj,"  February  23,  1864, 

7.  The  final  dcctsiou  of  Her  Majesty's  Government  iu  regard  to  the  Tnscaloosa,  aa 
expreseed  by  tbe  Duke  of  Newcastle  to  Governor  Wodehouee,  in  the  fbltowing  words : 
"  If  the  result  of  these  inquiries  had  been  to  prove  that  the  vessel  was  reallv  an  nn- 
condemned  prise,  brought  into  British  waters  in  violation  of  Her  Majesty  s  order* 
made  for  the  purpose  of  maintaining  her  nentrality,  I  consider  that  tbe  mode  of  pro- 
ceeding in  such  circnmstances  most  consistent  with  Her  M^esty's  dignity,  and  most 
proper  for  the  vindication  of  her  territorial  rights,  wonid  have  been  to  prohibit  the 
exercise  of  any  further  control  over  the  Tuscaloosa  by  the  captors,  and  to  retain  that 
vessel  under  Her  Majesty's  control  and  jurisdicliou,  until  properly  reclaimed  by  her 
orlgiaal  owners."    November  4,  1863. 

8.  The  Executive  order  that,  "  fortbo  future  no  ship  of  war  belonging  to  either  of 
the  belligerent  Powers  of  North  America  shall  be  allowed  to  enter  or  to  remain,  or  to 
be  in  any  of  Her  Majesty's  porW  tot  the  purpose  of  being  dismantled  or  B<rid."    Sep- 

9.  The  final  Executive  orders  to  retain  the  Shenandoah  in  port  "by  force,  if  neces- 
sary," and  to  "forcibly  seize  her  npon  tbe  high  seas."    September  and  October,  1866- 

10.  The  rejection  by  Parliament  of  the  section  of  the  new  Forelgo-Enlistment  Bill, 
which  provided  for  the  exclusion  from  British  porta  of  vessels  which  had  been  fitted 
out  or  dispatched  iu  violation  of  the  Act,  as  recommended  by  the  Keport  of  the  Roval 
Commission.  This  rejection  was  moved  by  the  Attorney- General  and  made  by  Parlia- 
ment, on  the  mere  ground  that  this  power  conld  be  exercised  by  Order  in  Council. 

That  these  acts  were  understood  by  the  Government  of  Great  Britain  to  rest  npon 
the  prerogative  and  its  proper  exercise,  is  apparent  from  the  reeponsiblo  opiuionaof 
the  Law  Oeacers  given  upon  fitting  occasions,  (pages  323-325.) 

These  passa^s  exhibit  a  very  strange  confuBion  of  ideas,  between  the 
prerogative  of  the  British  Crown,  as  representing  the  British  nation  in 
its  external  relations  towards  foreign  Powers,  not  snbject  to  its  laws, 
and  its  means  of  control  within  its  own  territory  over  its  own  citizens 
or  commorant  subjects,  its  relations  to  whom  are  created  and  define<l  by 
those  laws.  The  declaration  of  war  and  peace,  or  of  neutrality  in  a 
foreign  war ;  the  iasiiing  orders  and  regnlations  as  to  the  reception  of 
foreign  craisers  or  their  prizes  in  British  ports;  the  exercise  of  control 
over  foreign  belligerent  vessels  or  prizes  (as  in  the  supposed  case  of  the 
Tuscaloosa)  brought  into  British  ports  by  a  belligereut  Power  contrary 
to  Her  MHJesty's  orders  and  regulations ;  the  exclusion  of  foreign  bel- 
ligerent vessels  from  being  brought  into  British  ports  to  be  disnmntled 
or  sold,  or  from  being  brought  into  such  porta  at  all,  if  originally  fitted 
out  or  dispatched  from  British  territorj'  in  violation  of  British  law ;  tbe 
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seizare  of  a  foreign  vesBel,  (as  in  the  snppoaed  caae  of  the  Shenandoah,) 
if  fonnd  committing  depredations  on  the  high  seas,  after  tho  belliger- 
ency of  the  Power,  by  which  she  was  commiasioDed,  had  ceased ;  all 
thfse  are  acts  within  the  former  category,  conceming  the  external  rela- 
tions of  Great  Britain  towards  foreign  Powers,  not  subject  to  British 
kw  or  to  British  national  jurisdiction. 

Tbe  Executive  orders  to  detain  the  Alabama  at  Queenstown  and  Nas- 
sau, the  Florida  at  Hassan,  and  the  rams  at  Liverpool,  were  on  tlie  other 
hand  all  Issaed  by  virtne  of  the  powers  with  which  the  British  Govern- 
ment was  armed  against  its  own  subjects  by  British  municipal  law,  (viz, 
by  the  Foreign -Bnlistm en t  Act  of  1819,)  and  not  by  virtue  of  any  actnal 
or  snpposed  prerogative  of  the  Crown. 

The  words  used  by  the  British  Attorney-General  in  Parliament,  on  the 
23d  of  February,  186i,  with  reference  to  the  detention  of  the  rams  at 
Birkenhead,  (or  to  the  preliminary  notice  that  they  wonld  be  seized  if 
any  attempt  were  made  to  remove  them,)  have  been  several  times  quoted 
in  the  American  Argument.*  Those  words  were,  that  the  Government 
had  given  the  orders  in  question,  "  on  their  own  responsibility,"  But 
Ibis  does  not  mean  that  the  orders  gl^en  were,  or  were  supposed  to  be, 
founded  on  any  other  authority  than  the  powers  of  seizure  given  by  the 
ForeigQ-EuIistmentAct;  to  which  reference  had  been  expressly  made,  as 
the  authority  for  what  was  done,  in  a  letter  to  the  Law-Officers  dated 
October  19,  1863,  also  quoted  at  page  351. 

Those  orders  were  necessarily  given  upon  the  responsibility  of  the 
Ejcecutive Government,  on  whom  the  harden  was  thrown,  by  the  Foreign- 
Enlistment  Act,  of  first  taking  possession  of  an  offending  vessel,  in  any 
case  in  which  they  might  have  reasonable  ground  for  belief  that  the  law 
was,  either  by  act  or  by  attempt,  infringed;  and  afterwardjustifying  what 
they  had  done  by  a  regular  judicial  proceeding  for  the  condemnation  of 
that  vessel,  in  the  proper  Court  of  Law.  Exactly  the  same  language  had 
)M«nascd,by  thesameLaw-Officerof  the  British  Government,  when  So- 
licitor-General, in  a  previous  debate  on  the  seizare  of  the  Alexandra, 
i'H  April,  IS&J,  Hansard's  Debates,  vol.  clxx,  pp.  750,  752.)  After  ex- 
pressly saying  that  "  in  this  case  everything  had  been  done  according 
to  law,"  he  added,  "  it  was  onr  duty,  upon  having  prima-facie  evidence 
which,  in  our  judgment,  came  up  to  tbe  requirements  of  the  clause,  to 
seize  the  ship  or  vessel,  according  to  the  form  of  proceeding  under  tbe 
Customs  Acts.  There  is  no  other  way  of  dealing  'with  the  ship ;  yon  can- 
not stop  the  ship  by  going  before  a  magistrate;  it  must  be  done  upon 
the  responsibility  of  the  Government ;  and  so  it  has  been  done." 

The  fandameutal  principles  of  British  Constitutional  Law,  relative  to 
this  branch  of  the  Argument,  will  be  found  in  all  theelemen-  ^  Tb..i™,d«. 
tary  works  on  that  subject.  The  subjoined  extracts  are  [i;i;,.t('^''c>iiS 
from  Stephen's  edition  of  Blackstone's  Commentaries :  u-i« i!.ni.h i... 

It  is  cipresaly  declaretl,  by  Statutes  12  and  13,  William  III,  cap.  2,  that  the  laws  of 
EusUod  are  the  liirtbrigbt  of  tbe  people  thereof;  and  all  tho  Ktugn  and  Qiiecna  who 
'ball  aac«Dc1  the  throne  of  this  realm  oaKl>t  to  adminiatertlioGoreriiment  uf  the  same 
aecordiDf!  to  the  said  laws;  and  all  their  ofBceni  and  miniBtera  ought  to  aerve  them 
rFK|iectively  according  to  the  aanie.    (Vol.  ii,  p.  424,  6th  edition.) 

Siaix  the  law  is  in  England  the  aupreine  arbiter  of  over;  mun's  life,  liberty,  and 
prnperty,  Conrls  of  Justice  must  at  all  times  bo  open  to  tho  subject,  and  the  law  be 
dnly  adniiiiiateied  therein.    (Ibid.,  p.  505.) 

Tbe  law  of  nations  *  *  iaaaystemof  rules  established  by  universal  consentarooDg 
th«  civilized  iDliabitunta  of  tbe  world.  *  *  *  As  none  of  these  (iudu}>eu<lent)  States 
will  allow  a  anperiority  in  tbe  other,  therefore,  ueitber  caa  dictate  nor  prescribe  the 
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rules  of  this  law  to  the  rest;  bnt  Biioh  rules  tauet  oecetsarily  resalt  from  ttioee  prin- 
ciplca  of  liatiiral  JiisticH  in  nbich  all  tLe  learned  of  every  aation  agree,  aad  to  nbich 
all  civilized  States  have  RSeented.  la  arbitrary  States,  this  law,  wherever  it  contra- 
dicts, or  is  not  provided  for  Uj,  the  tnunicipHl  law  of  the  coiinlr;,  is  enforced  by  the 
Soya]  power  ;  but,  since  in  England  ao  Boyal  power  can  introduce  a  new  law,  or  bus- 
peiiil  the  oxecutiou  of  the  old,  therefore  the  law  of  nations,  whenever  aay  qaestiou 
arises  which  ia  properlj  the  eubject  of  its  jurisdiction,  is  here  adopted  in  it^fiill  extent 
by  tlie  couiniou  law,  and  held  to  be  the  law  of  |he  land.  Hence  those  Acts  of  Parlia- 
ment  which  have  from  time  to  time  been  made  to  enforce  this  universal  law,  or  to 
&cilitate  the  execution  of  its  decisions,  are  not  to  be  considered  as  introductive  of  an; 
new  rule,  but  merely  as  declaratory  of  the  old  fundamental  constitutions  of  this  kiu)^ 
dom,  without  which  it  must  cease  to  be  a  part  of  the  civilized  world.  •  ■  ■  (VoL 
Iv,  pages,  303,  303.) 

With  respect  to  the  particalar  question  of  the  power  of  the  British 
Crown  to  prevent,  by  virtue  of  its  prerogative,  the  building  of  ships  of 
war  for  foreigo  Powers  within  its  doniinioas,  the  law  of  Great  Britain 
was  BDthoritatively  explained  as  long  ago  as  1721. 

In  MichaetmBB  vacation,  1731,  (soys  Forteacne,  in  his  Reports,  page  388,)  the  Judgei 
vere  ordered  to  attend  the  House  of  Lords  concerning  the  linilding  of  ships  of  force  for 
foreifcners ;  and  the  question  the  Lords  asked  the  Judges  was,  whether  by  law  His 
Haji^Bty  has  a  power  to  prohibit  the  building  of  ships  of  wor,  or  of  great  force,  for  for- 
eigners, in  any  of  Hie  Mi^eaty's  doniiniona  T  And  the  Judges  were  til  of  opinion,  ex- 
cept Baron  Mountagne,  (Chief  Justice  Pratt  delivering  their  opinion,)  that  the  Kine 
llfMl  no  power  to  prohibit  the  same  ;  and  declared  that  Mountagne  said  he  had  formed 
no  opinion  thereon.  This  qnestiuu  was  asked  on  the  occasion  of  Bhi|w  bnilt  and  sold 
to  the  Ckot  being  complained  of  by  the  Miuiater  of  Sweden.  Trevor  and  Parker  gave 
the  same  opinion  in  1T13. 

(B.)  Id  the  following  passages  of  their  Argument,  the  Ainericin  Conn- 
lA.  Th.  Ai~~:.>  seL  appear  to  contend  that  the  British  Goveruiuent  oiust  he 
;i;imi™'«  TbT,  deemed  to  have  been  wanting  in  doe  diligence  because  they 
..btoL  proceeded  by  law,  and  not  by  suspension  of  law,  or  by  pre- 

rogative without  law. 

(I.)  Apart  from  other  and  direct  proofs  of  permission,  or  knowledge  and  sofferancs, 
the  ifsponsibility  for  auy  injnry  is  nxetl  on  the  local  Sovereij^n,  if  he  depend  on  mnni- 
dpal  meaua  of  enforcing  tbu  obaervance  of  international  obligaliooa,  instead  of  acting 
preventively  to  that  end  in  biH  prerogative  capacity  as  sovereign.    (P.  23.) 

(2.)  The  ueit  great  fwliire  of  Great  Britain  to  use  due  diligenee  to  projtHt  the  viola- 
tion of  its  neutrality,  in  the  matters  within  the  juiiadiction  of  the  tribunal,  is  sbown 
in  its  entire  omission  to  eitrt  the  direct  Executive  authority,  lodf^  in  the  Royal  Pre- 
rogative, to  iutercept  tba  pruparationa  and  outfits  of  the  offending  vessels,  and  the 
contributory  provisions  of  armament,  mnnltions,  and  men,  which  were  emitted  from 
various  ports  of  the  United  Kingdom.  We  do  not  find  in  the  British  Case  or  Counter 
Case  any  serious  contention,  bat  that  such  powers  as  pertain  to  the  Prerogative,  in  the 
maintenance  of  international  relations,  and  are  exercised  as  auch  by  other  ^reat 
Powers,  would  have  prevented  the  escape  of  every  one  of  the  offending  vessels  emitted 
from  British  porta,  and  precluded  ttie  subatdiary  aids  of  warlike  equipment  and  snp- 
pUes  which  sot  them  forth  and  kept  them  on  foot  for  the  maritime  uostilltieB  which 
they  maintaioed.     (Pago  165.) 

(3.}  The  BritiHh  Ministers  do  not  scruple  to  suspend  the  privileges  of  the  writ  of 
habeat  noTpus,  whether  with  or  without  previous  parliamentary  authorizatian,  and 
whether  in  the  United  Kingdom  or  in  the  Colonies,  on  occasion  of  petty  acts  of  rebel- 
lion or  revolt ',  that  is,  in  the  ease  oi  dometiic  mar;  a  fortiori,  they  should  and  may 
arrest  anil  prevent  subjects  or  comniorant  foreigners  engaged  in  the  commission  of  acts 
of  foreign  war  to  tbu  prejudice  of  another  Government.    (P.  26.) 

The  answer  to  these  arguments  has  been,  in  substance,  anticipated; 
but  with  respect  to  each  of  them,  a  few  further  remarks  may  not  be 
superfluous. 

With  respect  to  the  first,  it  is  difficult  to  understand  whether  the 
Counsel  for  the  United  States  mean  to  imply  (in  the  face  of  the  admis- 
sion as  to  the  limitation  of  the  powers  of  their  own  President  to  such 
authority  as  was  expressly  conferred  upon  him  by  the  Acts  of  Congress 
of  ITH  1817,  and  1818,  which  is  found  at  page  27  of  their  Argument) 
that  the  President  of  the  United  States  has  a  "  prerogative  capacity  as 
Sovereign,"  by  which  he  can  "act  preventively,"  or  that  he  does  not 
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"  depend  npon  municipal  means"  for  theenforcementof  such  international 
obligations  us  are  no^  in  question  witli  Great  Britain.  LenA  powers 
cODterred  upon  the  President  of  the  United  States  by  Acts  of  Congress 
for  the  performance  of  international  obligations,  are  as  much  "  muni- 
cipal means  '^  as  legal  powers  conferred  upon  the  8overeig[i  of  Ureat 
Britain  by  an  Act  of  the  British  Parliament,  for  the  like  purpose. 

With  respect  to  the  second  passage,  it  is  to  be  observed,  that  it  not 
only  impntes  as  a  vant  of  due  diligence  the  abstinence  from  the  use  of 
arbitrary  powers  to  supply  a  supposed  deficiency  of  legal  i>owers,  but 
it  assumes  that  the  United  States  has  a  right,  by  international  law,  to 
expect  Great  Britaiu  to  prevent  the  exportation  from  her  territory  of 
what  it  describes  as  "  coutribntory  provisions,"  arms,  munitions,  and 
"subsidiary  aids  of  warlike  equipment  aud  supplies,"  tUongh  such 
elements  of  armaments  were  uncombined,  and  were  not  destined  to  be 
combined,  within  British  jurisdiction,  but  were  exported  from  that  terri- 
tory under  the  conditions  of  ordinary  exports  of  articles  contraband  of 
war.  For  such  a  pretension  no  warrant  can  be  found  either  iu  inter- 
national law,  or  in  any  municipal  law  of  Great  Britain,  or  in  any  one 
of  the  three  Kules  contained  in  the  Vltb  Article  of  the  Treaty  of 
Washiagton. 

The  third  passage  requires  more  particular  attention,  because  it  pre- 
sents, In  a  particularly  striking  manner,  a  radically  false  assumption, 
which  pervades  many  other  portions  of  the  United  States  Argument, 
viz,  that  the  acts  done  within  British  jurisdiction,  which  Great  Britain 
is  said  not  to  have  used  due  diligence  to  preveut,  were  "  (icts  of  tcdr" 
by  British  subjects  or  boiumorant  foreigners  against  the  United  States, 
justifying  and  calling  for  similar  meaus  of  repression  to  those  which 
might  be  necessary  in  a  case  of  "  rebellion  or  revolt,  t.  c,  of  domestic 
war." 

It  is  imjioseible  too  pointedly  to  deny  the  truth  of  Ibis  assumption, 
or  too  positively  to  state  that,  if  any  military  or  naval  ex-  ,^  Thr  sriii.i. 
peditions,  or  any  other  acts  or  operations  of  war  agajnst  tbe  ™'m™JM.JI°Tr".« 
United  States,  in  the  true  and  proper  sense  of  those  words,  ^^i  ^,'li  S^li 
had  been  attempted  within  British  territory,  it  would  not  St. "^"'■"hiE 
have  been  necessary  for  the  British  Government  either  to  """"■  """"i- 
guapend  the  Habeas  Corpus  Act  or  to  rely  on  the  Foreign  Ealistmeat 
Act,  in  order  to  enable  it  to  iutercept  and  prevent  by  force  such  expedi- 
tions or  such  acts  or  operations  of  war.  The  whole  civil  police,  and  the 
whole  naval  and  military  forces  of  the  British  Crown  would  have  been 
lawfully  available  to  the  Executive  Government,  by  the  common  law  of 
tbe  realm,  for  the  prevention  of  such  proceedings.  But  the  fact  is,  that 
nothing  of  this  kind  ever  happened  or  was  attempted,  during  tbe  civil 
war  in  tbe  United  States,  in  Great  Britain,  or  in  any  of  the  British 
Possessions,  except  (in  the  year  18<i3~-'64)  in  some  of  the  British  North 
American  Proviuces;  and,  when  such  attempts  were  made  in  those 
provinces,  the  powers  of  the  common  law  were  at  once  put  in  force  for  their 
repression,  and  were  strengthened  by  special  and  extraordinary  legis- 
lation ;  nor  is  any  complaint  now  made  by  the  Government  of  the  United 
States  of  any  want  of  due  diligence  on  the  part  of  the  British  North 
American  authorities  in  that  respect.  Not  only  was  no  military  or  naval 
expedition  and  no  act  or  operation  of  war  ever  attempted  elsewhere 
within  British  territory  against  the  United  States,  but  (nuleas  the  arm- 
ing  of  the  Florida  at  Green  Cay,  in  the  Bahamas,  be  an  exception)  no 
attempt  was  ever  made  in  any  other  part  of  tbe  British  domiuous,  so 
mnoh  as  to  equip  or  dispatch  for  the  Confederate  service  any  armeit 
vessel,  by  which  the  qnestiou  whether  it  had  or  had  not  the  character 
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of  a  naval  expedition  prohibited  by  internatioaal  law  might  have  be«ii 
raised. 

(G.)  The  next  propositions  are,  that  "  Great  Britain  alone  pretends 
II.  li.  u«i«.  that  punitive  law  ia  the  measnre  of  neutral  duties" — that 
ih.i'"o™T'BMl"  the  powers  vested  in  the  Executive  Government  of  Great 
S'^r^p'^V^  Britain  by  the  Foreign  Gnltstment  Act  of  1819  were  punitive 
"■"■"•''"•"'"'■  only,  and  not  preventive — and  that  (D)  "  all  other  Govern- 
ment^ including  the  United  States,  prevent  peril  to  the  nation^  peace 
through  means  of  prerogative  force,  lodged,  by  implied  or  express  con- 
stitutional law,  in  the  hands  of  the  Executive." 

It  is  necessary  to  notice,  in  passing,  (with  reference  to  the  poiute  (A) 
and  (B,)  already  dealt  with,)  the  fallacy  here  introduced  by  the  improi»er 
use  of  the  term  "  prerogative  force,"  to  signify  definite  legal  powers, 
vested  by  law  in  the  Executive  Government  of  a  nation.  Such  is  not  the 
aense  in  which  the  word  "prerogative "is  used  in  Great  Britain  ;  nor 
does  it  appear  to  be  that  in  which  it  ia  used  iu  the  parts  of  the  Ameri- 
can Argument  already  dealt  with. 
The  answer  to  proposition  (C)  is,  simply,  that  it  is  without  fonndation 
in  fact.  Great  Britain  has  never  pretended  that  punitive 
p^wcr'^  "Brlllh  law  is  the  measure  of  neutral  duties ;  it  ia  not  trae  that  the 
""  "'""^  powers  vested  in  the  Executive  Government  of  Great  Britain 
by  the  Foreign  Enlistment  Act  of  1819,  were  punitive  only  and  not  pre- 
ventive. If  the  powers  given,  by  the  Acta  of  Congress  already  men- 
tioned, to  the  President  of  the  United  States,  can  with  any  propriety  of 
language  be  described  as  powers  to  "  prevent  peril  to  the  national  peace 
by  means  of  prerogative  force,"  the  same  descrifttiou  is  equally  appli- 
cable to  the  powers  given  to  the  Execntive  Government  of  Great  Britain, 
by  the  Foreign  Enlistment  Act  of  1819. 

That  Act,  as  alreatly  noticed,  prohibited  under  penalties  the  equipment 
or  armament  of  ships  forforeign  belligerent  service;  the  augmentation 
of  the  warlike  force  of  foreign  ships  of  war ;  and  the  enlistment  or  recrnit- 
mentof  men  for  foreign  belligerent  service.  It  prohibited  also  anyatttmpt 
or  endeavor  to  do  any  of  those  act* — the  prohibition  as  to  ships,  &c.,  beiuf; 
restricted  to  acts  done,  or  attempts  made,  within  British  jurisdiction. 
So  far  as  this  Act  imposed  penalties,  it  was  of  coarse  punitive.  Bat  it 
was  preventive  also,  (for  which  reason  it  struck  at  attempts  and 
endeavors,  as  well  as  acts) — and  prevention  was  the  main  purpose  for 
which  it  was  passed,  as  appears  from  the  preamble,  which  recites,  that 
the  laws  previously  in  force  "  were  not  sufficiently  effectual  for  pretent- 
ing  the  prohibited  acts." 

These  preventive  powers  are  contained  in  the  fifth,  sixth,  and  seventh 
sections.  The  fifth  and  sixth  sections  anthorize<l  the  Executive  Govern- 
ment, in  any  part  of  the  British  dominions,  upon  receiving  informat'.on 
on  oath  of  the  violation  of  the  provisions  against  enlistment  by  persons 
on  board  any  vessel  within  British  jurisdiction,  to  detain  such  vessel, 
and  prevent  her  from  proceeding  ta  sea  on  her  voyage  with  the  persons 
80  unlawfully  enlisted  on  board;  and  also  to  detain  her  until  certain 
penalties  had  been  paid,  if  her  commander  had  been  privy  to  the  un- 
lawAil  enlistment.  The  seventh  section  authorized  any  officerofCns- 
tomsor  Excise,  or  any  other  ofilcer  of  the  British  navy,  by  law  empowered 
to  make  seizures  for  any  forfeiture  incurred  under  any  of  the  laws  of 
CustODisor  Excise  or  the  laws  of  trade  and  navigation,  to  seize  any  ship 
or  vessel  equipt)ed  or  armed,  or  attem[>ted  to  be  equipped  or  armed, 
contrary  to  its  provisions,  in  such  places  and  in  such  tnanner,  iu  whicb 
the  same  officers  respectively  wonld  be  eiypowered  to  make  seizures 
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□Dder  the  laws  of  Onstoms  or  Excise,  or  andeT  the  lavs  of  trade  and 
navigation. 

The  powers  of  seizure  (to  be  followed  afterward  by  proceedings  in  the 
Court  of  Exchequer  for  the  condemnation  of  the  vessel)  which  from  1360 
to  1866  were  available  for  the  purpose  of  prevention  under  this  statute, 
are  cout.aiued  in  section  223  of  the  British  Cnstoma  Law  Consolidation 
Act  of  1853,  and  in  section  103  of  the  Merchant  Shipping  Aet  of  1SS4. 
By  section  223  of  the  Customs  Act,  power  was  given  to  any  officer  of 
Her  Mtyesty's  Navy,  duly  employed  for  the  prevention  of  smuggling, 
aud  on  full  pay,  or  any  officer  of  Customs  or  Kxcise,  to  seize  or  detain, 
in  any  place,  either  upon  land  or  water,  all  ships  and  boats,  and  all 
{roods  whatever,  liable  to  forfeiture.  £y  section  103  of  the  Merchant 
Shipping  Act,  power  was  giveu  to  any  commissioned  officer  on  full  pay 
in  the  uaval  service  of  Her  Majesty,  or  any  British  officer  of  Customs, 
to  seize  and  detain  any  ship,  which  might,  either  wholly  or  as  to  any 
sfaare  thereof,  have  become  liable  to  forfeiture  under  that  Act. 

The  papers  before  the  Arbitrators  contain  several  instances  of  the 
employment  of  officers  in  Her  Majesty's  naval  service,  both  at  Liver- 
pool aud  at  N^assau,  for  the  e^secntion  of  duties  connected  with  the 
enforcement  of  these  laws.  In  most  cases  those  duties  were  intrusted 
in  practice  to  the  officers  of  Her  Majesty's  Customs ;  but  the  whole 
naval  force  of  the  British  Kingdom  might,  in  case  of  need,  have  been 
lawfully  employed,  within  British  jurisdiction,  in  aid  of  those  officers.  ■ 
When  the  Georgia  was  reported  to  have  gone  to  Alderoey,  a  British 
ship  of  war  was  sent  there  after  her;  and  if  the  commander  of  that 
ship  had  found  her  in  British  waters,  and  had  ascertained  the  existence 
of  any  grounds  warranting  her  detention,  she  would  have  been  undoubt- 
edly detained  by  him.  Whenever  evidence  was  forthcoming  of  au 
actual  or  contemplated  illegal  eqnipment  of  any  vessel  within  British 
jurisdiction,  there  was  ample  preventive  power  under  these  statutes. 
Without  such  evidence,  no  rule  of  international  law  gave  a  foreign  State 
the  right  to  require  that  any  vessel  should  be  prevented  from  leaving 
the  British  dominions. 

The  United  States  have  referred,  in  their  Argument,  to  the  question 
raised  as  to  the  interpretation  of  the  British  Foreign-Bolist-  i^  jt.  dodhfui 
ment  Act  before  the  English  Court  of  Exchequer,  in  the  case  «™«,"'°rltaHn"; 
of  the  Alexandra,  and  to  the  opinion  in  favor  of  its  more  ^„'™",ew1t 
restricted  construction,  which  prevailed  in  that  ease ;  the  ^'^  b^i«2'«JS! 
judges  being  equally  divided,  and  the  right  of  appeal  being  •"■""'■ 
successfully  contested  on  technical  grounds.  But  in  another  case  (that 
of  the  Pampero)  a  Scottish  Court  of  equal  authority  adopted  the  more 
extended  construction  upon  which  the  British  Government,  both  before 
and  after  the  case  of  the  Alexandra,  always  acted  ;  and,  as  no  vessel 
was  ever  employed  in  the  war  service  of  the  Confederate  States,  which 
was  enabled  to  depart  from  Great  Britain  by  reason  of  this  controversy 
as  to  the  interpretation  of  the  Act,  it  would  seem  to  be  of  no  moment  to 
the  present  inquiry,  even  if  it  had  related  to  a  point,  as  to  which  Great 
Britain  owed  some  antecedent  duty  to  the  United  States  by  iuter- 
natioual,  as  distinguished  from  municipal,  law.  But  the  controversy 
did  not  in  fact  relate  to  any  such  point.  There  was  no  question  as  to 
the  complete  adequacy  of  the  provisions  of  that  Statute  to  enable  the 
British  Government  to  prevent  the  departure  from  British  jurisdiction 
of  any  warlike  expeditiou,  or  of  any  ship  equipped  and  armed,  or  at- 
tempted to  be  equipped  and  armed,  within  British  jurisdiction,  for  the 
purpose  of  being  employed  to  crnise  or  carry  on  war  against  the  United 
States.  The  sole  question  was,  whether  the  language  of  the  prohibition 
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compreliended  a  ship  bailt  and  specially  adapted  for  warlike  puiposes, 
bat  not  armed  or  capable  of  offense  or  defense,  nor  inteuded  so  to  be, 
at  the  time  of  her  departure  from  British  juriadietion.  All  the  judges 
were  of  opinion  that  the  departure  of  anch  a  ship  from  nentral  terri- 
tory was  not  an  act  of  war,  was  not  a  hostile  naval  expedition,  and  was 
not  prohibited,  inter gente»,hy  gfmerai  international  law;  and  two  of 
them  thought  that,  not  having  any  of  those  characters,  it  was  also  not 
within  the  prohibitions  of  the  Statute;  while  the  other  two  were  of 
opinion  that  the  existence  of  those  characters  was  not,  under  the  words 
of  the  law,  a  necessary  element  in  the  tDuoicipul  offense. 
>).B.n>n  Ben-  Thc  lauguage  of  Baron  Bramwell,  an  eminent  British 
umi^C't^i^  Judge,  {afterwards  a  member  of  the  British  Neutrality 
S™ilkl" ""i'i""d  Laws  Commission,)  explains  clearly  and  forcibly  the  view 
ZraeriJ!;!' Alfo™-  of  tho  caso,  as  it  would  have  stood  under  international  hiw 
o»»]i.iui,       only,  which  was  taken  by  the  entire  Court: 

If  we  look  at  the  righta  and  the  obligations  created  by  iuternationnl  law,  if  a  hoa- 
tile  expedition,  fitted  out  by  a  State,  leiivis  its  territory  to  attack  anutber  State,  it  ii 
war ;  so  also,  if  tlie  expedition  ia  fitted  out,  uot  by  the  State  but  with  its  sufferance, 
bf  a  part  of  its  snUJecta  or  straDuera  within  ite  territories,  it  is  war,  at  least  in  the 
option  of  the  asHailed.  They  would  be  entitled  to  say,  either  you  can  prevent  this  ur 
yon  cauuot.  In  tJje  former  case  it  is  your  act,  and  ia  war;  in  the  latter  case,  in  nflf- 
defense  we  must  attack  your  territory,  whence  this  asaanlt  on  us  proceeds.  And  tbia 
is  eqiiallf  true,  wliether  the  State  assailed  is  at  war  or  at   ptace  with  all  the  world. 

The  right  iu  peace  or  war  is  not  to  be  attacked  from  the  territory  of  another  Stite : 
that  that  territory  gball  not  he  the  basis  of  hoeCiliHes.  But  there  ia  no  iiit«maIional 
law  forbidding  the  anpply  of  coutraband  of  war;  aud  an  armed  vessel  is,  in  mj  judg- 
ment, that  aud  nothing  more.  It  may  leave  the  neutral  t^^rrit^ry  under  the  same  cob- 
ditions  aa  the  materials  of  which  it  ia  made  might  do  so.  The  State  interested  iu 
Stopping  it  maat  at<ip  it  aa  It  would  other  contrabaud  of  war,  viz,  on  the  hixh  seas. 

Not  only  is  the  doctrine  thus  stated  conformable  to  all  the  authori- 
ties of  international  law,  to  which  reference  has  lieeu  made  iu  the  earlier 
part  of  this  paper,  but  the  same  doctrine  was  officially  laiil  down  by 
Mr.  Legare,  then  Attorney  General  of  the  United  States,  in  December, 
1841,  when  advising  his  Government  that  two  schooners  of  war,  boilt 
and  fitted  out,  and  about  to  be  furnished  with  guns  and  a  military 
equipment,  in  New  York,  for  Mexican  service  against  Texas,  ought  to 
be  treated  asoffendingagainsttheActof  Oongressof  1818.    Hesays: 

The  policy  of  tbia  country  (the  United  States)  is,  and  ever  has  been,  perfect 
neutrality,  and  u  Do -interference  in  the  quarrels  of  Dthers.  But,  by  the  law  of  natigns, 
that  neutrality  ma;,  in  the  matter  of  fncniahing  military  supplies,  be  preserved  by 
the  two  opposite  aystema,  viz,  either  by  foruishiug  Irath  parties  with  perfect  Impai- 
tiatity,  ur  by  furuishiiig  neither.  For  the  former  branch  of  the  alternative  it  is  aoper- 
fluouB  to  cite  the  language  of  publicists,  which  is  express,  aud  is  doubtless  familiar  to 
you.  If  yon  fell  a  ihtp  of  war  U>  oni  hiliigerenl,  the  oMer  )ia(  no  rigiiX  lo  otrmp/aia,  M  io*i 
m  3F0K  oSo'  Mm  (fte  game  /acifify.  TA«  lavi  of  nationi  alloai  him,  il  il  trat,  to  anfitealr 
the  veatel  a*  eonlrabaad  of  tnir,  if  he  oan  lake  krr  on  the  high  teat;  but  Ae  Jmu  ho  gnxai 
(ff  quarrel  tcilk  gon  for  fnmi»lnitg  or  attempting  to  furnith  it,  Bnt,  with  a  full  knowledge 
of  tkie  undoubted  right  of  neatraU,  tbia  country  liaa  anen  fit,  with  regard  to  ships  of  war, 
to  adopt  the  other  branch  of  the  alternative,  less  profitable  with  a  view  to  commerce, 
but  more  favorable  to  the  preservation  of  a  state  of  really  pacific  feeling  within  her 
borders.  She  has  forbidden  all  furnishing  of  them,  under  severe  penalties.  (Britiali 
Appefidix,  vol.  v,  p.  360.) 

V. — Oft  the  preventive  powers  of  the  Laws  of  Foreign  Covntriet. 
(D.)  It  now  becomes  necessary  to  observe  upon  the  proposition,  that 
n  0.  tiM  .  "*^'  other  Governments,  incladiug  the  fJuitod  States,  pre- 
mrnui^ »du>'dS^  vent  peril  to  the  national  peace  through  means  of  preroga- 
r^  sui«  '>lm  ttve  force,  lodged  by  implied  or  express  constitutional  law 
in  the  hands  of  the  Executive."  In  other  words,  a  general 
want  of  diligence  is  sought  to  be  established  againat  Great  Britain, 
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by  an  argomeDt  derived  Avm  the  laws  of  the  Uuited  States,  and  of  other 
coantries,  with  a  view  to  show,  by  the  comparisoD,  the  iusufficieucy 
of  the  preventive  powers  of  British  law. 

To  the  whole  principle  of  this  argameDt,  so  far  as  it  relates  to  matters 
Qot  prohibited  by  the  general  law  of  nations,  Great  Britain  demurs; 
and,  even  with  respect  to  matters  which  are  prohibited  by  that  general 
law,  it  is  obvions  that  nothing  can  be  more  fallacions  than  an  attempt 
at  comparison,  which,  without  exact  and  special  knowledge  of  the  whole 
complex  machinery  of  laws,  judicature,  atid  legal  procedure,  and  politi- 
cal and  civil  administration,  which  prevails  in  each  different  country, 
can  pretend  to  decide  on  the  relative  efBciency  of  those  various  laws  for 
political  purpoaes.  The  materials,  however,  on  which  reliance  is  placed 
for  this  comparison  in  the  American  Argument,  are  so  manifestly  scanty 
and  insufficient  as  to  make  the  answer  to  this  part  of  the  argument 
simple,  even  if  it  were  in  principle  admissible. 

As  to  the  laws  of  France,  Italy,  Switzerland,  Portugal,  Brazil,  Bel- 
gium, and  the  Netherlands,  and,  in  fact,  of  almost  every  country  men- 
tioned in  the  Argument,  except  the  United  States,  it  can  hardly  be 
thought  that  the  Counsel  for  the  United  States  understand  these  laws, 
which  are  all  substantially  the  same,  better  than  M.  Van  Zuylen,  the 
Ketherlands  Minister,  who  has  to  administer  them,  and  who,  in  reply 
to  certain  inquiries  from  the  British  Oharg^  d'Affaires  at  the  Hagne, 
wrote: 

There  is  □□  code  of  Iaws  or  leKnlatioaa  in  the  Kingdom  of  the  Netherlnnds  concern- 
ing the  Tiglita  and  duties  of  neutrula,  nor  any  anucial  laws  or  ardinaiicuH  fur  either 
party  on  this  very  important  matter  of  estemat  public  law.  The  Guvuniuiiiut  may 
use  Articles  84  and  S5  of  the  Penal  Code,  but  no  legislative  pFovisiuiis  have  bouu 
adopted  to  protect  the  Goveiumeut,  and  serve  acalnst  those  who  attempt  u  violation 
of  nentrality.     It  may  be  said  that  no  country  hoa  codified  tUenu  rejiuliitions  and 

S'ven  them  the  force  of  law  ;  and.  Ctiongh  OrHat  Britain  and  tbo  United  Statos  have 
eir  Foreign-Enlistment  Act,  its  effect  is  very  Jimited. 

This  language  is  criticised  in  the  American  Argument  as  "inaccurate," 
but  it  is  in  reality  perfectly  exact,  for  such  provisions  as  those  of  Arti- 
cles Si  and  85  of  the  French  Penal  Code  cannot  possibly  be  described 
as  either  prohibiting  or  enabling  the  Government  to  prevent  those 
definite  acts  and  attempts  against  which  it  was  the  object  of  the  British 
and  the  American  Foreign-Enlistment  Acts  to  provide.  These  Articles 
are  punitive  only,  and  they  strike  at  nothing  bnt  acts,  unauthorized  by 
the  Government,  which  may  have  "  exposed  the  State  to  a  declaration 
of  war,"  or  "  to  reprisals."  The  language  of  the  corresponding  laws 
of  almost  all  the  other  States,  except  Switzerland,  is  admitted  to  be 
similar.  That  of  Switzerland  prohibits  generally,  under  penalties,  all 
"acts  contrary  to  the  law  of  nations,"  while  it  regulates  (by  enactment, 
the  particular  provisions  of  which  are  not  stated)  the  enlistment  oi 
troops  within  the  Swiss  Federal  territory." 

No  man  having  the  least  knowledge  of  the  laws  and  constitutional 
systems  of  Great  Britain  and  the  United  States  can  be  supposed  to 
imagine  that  enactnicnta  conceived  in  these  vague  and  indeBnite  tetois, 
if  they  had  been  adopted  by  either  of  those  countries,  would  have  been 
of  the  smallest  use  for  the  purpose  of  preventing  such  acts  as  those  of 
which  the  Government  of  the  United  States  now  complain  ;  much  less 
that  they  would  have  been  comparable  in  point  of  efficiency  witU  the 
defluite  means  of  prevention  provided  and  directed  against  attempts, 
as  well  as  acts,  by  the  Acts  of  Congress  and  of  Parliament,  which  were 
actually  in  force  in  those  nations  respectively. 

Bnt  it  is  assumed,  in  the  Argument  of  the  United  States,  that  these 
q>ecial  laws  were  in  all  these  countries  supplemented  by  au  ebiatio  and 
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arbitrary  executive  power.    Of  this  assertion  no  proof  in  detail  is  at- 
tempted to  be  given  -,  nor  is  it  believed  to  be  consiBtent  with  the  fact 

If  the  French  and  other  Governments  issued  executive  Proclamations 
forbidding  their  snbjeets  to  do  acts  of  the  nature  now  in  question,  so  also 
did  the  Queen  of  Great  Britian.  By  Her  Majesty's  Proclamation  of  Ken- 
trality,  (13th  May,  1861,)  she  "strictly  charged  and  commanded  a31  hei 
subjects  to  observe  a  strict  neutrality  during  the  hostilities"  (between 
the  United  States  and  the  Confederates,)  "  and  to  abstain  fix)ni  violating 
or  contravening  either  the  laws  and  statiitea  of  the  realm  in  this  behalf, 
or  the  law  of  nations  ia  relation  thereto ;"  and  she  warned  them,  "and 
all  ))er8oas  whaisoever  entitled  to  her  protection  " — 

"Tbatif  anyof  tbom  shonid  jiresiime  to  do  any  sots  in  derogation  of  tfaeir  doty,  u 
Bul>i<^ctii  of  u  neutral  sovereign,  in  the  said  contest,  or  in  violation  of  the  lair  of  natiau 
in  tbat  bebsif,  as  for  example,  and  more  especially,  by  enteriog  into  tbe  militaiy  ser- 
vice of  eitber  of  the  aaid  coDtendiugpartiCH  u£  commisBiormd  or  non-com  miss  joned  offi- 
cers, or  Boldiera  ;  or  by  servinK  as  olBcers,  nailort,  or  marines,  on  board  ony  ihip  or  t«s- 
ael  of  war,  or  transport,  of,  or  in  tbe  service  of,  eitber  of  tbe  said  contending  parties ; 
or  by  engaging  to  go,  or  goinj;,  to  any  place  beyond  tbe  seas  with  intent  to  eulist  or 
engage  in  any  bucIi  service,  or  by  procuring,  or  attempting  to  procure,  within  Her  M^- 
eaty'B  dominioQH,  others  to  do  so ;  or  by  fitting  out,  arming,  or  oquippinf;  any  ship  or 
vessel  to  be  employed  as  a  ship  of  war,  or  privateer,  or  transport,  by  either  of  the  uid 
contendiiiR  parties;"  (or  by  breach  of  blockade,  or  oarriaKe  of  contraband,)  "all  per- 
sons so  ofl'eudtng  would  incnr  and  bo  liable  to  the  sever^  penal  ties  and  penal  codw- 
quences,"  by  the  {British  Foreign-Eulistnieut)  Act,  "  or  by  the  law  of  nations,  in  that 
behalf  imjiased  or  denounced." 

If  this  Proclamation  referred  (as  it  did)  to  British  law  in  eome  cases, 
and  to  the  law  of  nations  in  other  cases  for  its  sanctions,  the  French 
and  all  other  Proclamations  of  the  like  character  also  had  reference,  for 
the  like  purposes,  to  their  own  respective  national  laws,  and  to  the  law 
of  nations.  Whatever  surveillance  may  have  been  exercised  by  the 
French  Government,  according  to  the  particular  provisions  of  their  ovfn 
laws,  over  the  builders  of  the  rams  intruded  for  the  Confederates,  at 
Nantes  and  at  Bordeaux,  the  construction  of  those  vessels  was  at  all 
events  not  stowed  ;  and  one  of  them,  the  Stonewall,  did  eventnally  pass 
into  the  hands  of  the  Coufederates;  nor  was  it  by  auy  power  of  the 
French  Executive,  or  of  the  French  Jaw,  that  she  was  afterward  inter- 
cepted, before  she  had  actually  committed  destructive  acts  against  tbe 
shipping  of  the  United  States.  The  Georgia  received  her  armament  in 
French  waters.  Commodore  Barron,  "  the  head  of  the  Confederate 
ifavy  Department  in  Europe,"'  was  established  in  Paris ;  aFrenchman 
residing  in  Paris,  named  Bravay,  intervened  in  tbe  Confederate  interest 
as  the  ostensible  pqrchaser  of  the  rams  at  Birkenhead,  and  claimed 
them,  against  the  seizure  of  the  British  Government,  withont  any  aid 
from  French  authority  to  Her  Majesty's  Government  in  their  resistance 
to  that  claim.  These  facts  are  not  mentioned  as  implying  any  want  of 
proper  diligence  on  the  part  of  the  French  Government ;  but  to  show, 
that  even  in  that  country,  at  a  time  when  the  Imperisu  Goveniineot 
exercised  much  larger  powers  of  control  over  public  and  private  liber^ 
than  could  ever  be  possible  in  Great  Britain,  (or,  as  it  is  believ«l,  in  tbe 
United  States,)  the  Executive  either  did  not  possess,  or  did  not  find  it 
practicable  to  exercise  with  the  preventive  efficacy  which  the  American 
Argument  seems  to  deem  necessary,  any  merely  disoretiouary  powers  of 
interference. 

VI. — On  tA«  Preventive  Poteen  of  the  Law  of  tA«  United  States. 
The  comparison  between  the  law  of  Great  Britain  and  the  law  of  tbe 
t>5,fiom  Consul  Morse  to  Mr.  AduDS.    (United 
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United  States  18  more  easy ;  because  they  have  a  very  close    „q,,^,,^ 
historical  and  juridical  relation  to  each  other ;  and  because  ;^;',^"'"^*^'^ 
both  these  nations  exclade  from  their  coastitational  systems  ',';;'V,'ir,'^"*i.''J^" 
all  fonua  of  arbitrary  power.  ;^fj*„°rJu''siil 

What  then  are  the  preventive  powere,  found  in  the  sev-  !I^''nr"Jii'»i"on« 
eral  Acts  of  Congress  from  time  to  time  pasaed  apoQ  this  ""'"°' 
Rubject  in  the  United  States,  and  which  are  admitted  (at  page  27  of  the 
American  Argument)  to  be  the  only  preventive  powers  which  the  Execo- 
tive  Government  of  the  United  States  of  right  possessesT  How  have 
those  powers  been  used  inpracticel  Aud  with  whatdegree  of  success  and 
efficiency  so  far  as  regards  the  practical  object  of  prevention  f  This  in- 
quiry is  directly  challenged  in  the  Case,  in  the  Appendix  to  the  Coun- 
ter Case,  and  in  the  Argument  of  the  United  States,  for  the  purpose  {as 
it  would  seem)  of  showing  that  if  the  law  of  Great  Britain  had  been 
equal  in  efficiency  to  that  of  the  United  States,  and  had  been  enforced 
Trith  an  eqnal  degree  of  diligence,  the  present  causes  of  complaint  might 
not  have  arisen.  Great  Britain  has  no  reason  to  shrink  from  the  test  of 
diligence  so  tendered  on  the  part  of  the  United  States  ;  nor,  in  accepting 
it,  is  it  just  to  impute  to  her  Government  an  intention  to  recriminate,  to 
introduce  any  irrelevant  topics,  or  to  call  in  question  the  general  good 
faith  of  the  Government  of  the  United  States,  in  the  conduct  of  its  re- 
lations with  foreign  Powers. 

The  only  preventive  powers  material  to  this  question,  which  were  ex- 
pressly or  by  implication  conferred  by  the  several  Acta  of  ^  t.,„^u,. 
Congress  relating  to  this  subject,  are  contained  in  (1)  tho  ;I„V^.%rXT.Iii^ 
third  section  of  the  Act  of  1794,  auieuded  by  the  first  section  'S:'°"b^'^;Ti 
of  the  Act  of  1817,  and  re-enact«<l,  on  the  repeal  of  those  ^!^;s^L^;^t-u' 
Acts,  by  the  thinl  section  of  the  Act  of  1818 ;  (2.)  The  sev-  ■"""- 
enth  section  of  the  Act  of  1794,  re-enacted  by  the  eighth  section  of  the 
Act  of  1818 ;  (3.)  The  second  section  of  tlie  Act  of  1817,  re-enacted  by 
the  tenth  section  of  the  Act  of  1818;  and,  lastly,  the  third  section  of  the 
Act  of  1817,  re-enacted  by  the  eleventh  section  of  the  Act  of  1818. 

It  will  be  sufficient  to  consider  these  different  powers  as  they  stand  in 
the  latest  Act,  by  which  the  provisions  of  tlie  two  former  were  consoli- 
dated, and  the  former  Acts  themselves  repealed. 

(1.)  Section  3  of  the  Act  of  1818  made  it  penal  for  any  person,  within 
the  limits  of  the  United  States,  to  "  fit  out  and  arm,  or  attempt  to  fit 
out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  kuowJugly  to  be 
concerned  in  the  furnishing,  fitting  out,  or  arming,  of  any  ship  or  vessel," 
with  the  intent  that  such  ship  or  vessel  should  be  employed  io  any  for- 
eign belligerent  service ;  and  forfeited  every  such  ship  or  vessel,  with 
her  tackle,  &c.;  one-half  to  any  informer,  and  the  other  half  to  the  use 
of  the  United  Stat«s. 

This  clause  agrees  in  substance  with  the  seventh  section  of  the  British 
Foreign-Enlistment  Act ;  except  that,  in  the  definition  of  the  principal 
offenses  under  it,  it  always  couples  armament  with  equipment,  which 
tbe  British  clause,  using  the  word  "or^'  ("equip,  furnish,  fit  out,  or 
arm,"  &c.)  instead  of  the  word  "and,"  ("  fit  out  ant!  arm,"  &c.,)  throngh- 
out  disjoins;  and  it  omits  to  state  by  what  ofilcers,  or  in  what  manner, 
seizures  under  it  are  to  be  made,  the  British  clause  expressly  empower- 
ing such  seizures  to  be  made  by  Iler  Majesty's  naval  officers,  or  officers 
of  the  Customs  or  Excise,  authorized  tomake  seizures  under  theCustoms 
and  XavigatioQ  Acts.  Inasmuch,  however,  as  forfeiture  necessarily  im- 
plies the  power  of  seizure,  this  clause  (though  the  means  of  seizure  are 
not  here  defined)  is  one  of  preventive  efficacy.  There  is  a  furtber  dif- 
ference, which  it  seems  right  to  mention,  (as  it  has  been  mentioned  by 
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the  Oounael  of  the  United  States,)  tiz,  that  half  the  benefit  of  forfeit- 
nres  is  given  to  informers. 

(2.)  The  eighth  section  of  the  Act  of  1818  is  that  which,  in  the  present 
Argament,  seems  to  be  mainly  relied  on  by  the  United  States.  "  The 
American  Act,"  says  the  Argament,  [p.  29,) "  ia  preventive,  calls  for  exec- 
ntive  action ;  and  places  in  the  hands  of  the  Preaident  of  the  United 
States  the  entire  military  and  naval  force  of  the  Government,  to  be  em- 
ployed by  him  in  his  discretion,  for  the  prevention  of  foreign  eulist- 
ments  in  the  United  States. " 

In  reality,  however,  the  powera  given  to  the  Preaident  by  that  section 
are  dependent  npon  conditiona,  which,  if  an  exactly  similar  clanse  had 
been  contained  in  the  British  Foreign-Enlistment  Act,  wonld  bave 
made  them  inapplicable  to  the  case  of  the  equipment  in,  and  departure 
from,  British  territory,  of  an  nnarmed  ship  of  war  intended  for  the  Con- 
federates ;  and  as,  in  any  case  of  resistance  to  lawfnl  civil  aothority  in 
the  execution  of  the  British  laws  of  Customs  and  Navigation,  or  of  the 
Foreign-Enlistment  Act,  the  seizure  which  Her  Majesty's  oPBcera  of  her 
Customs  and  Navy  are  authorized  to  make  may  be  supported  by  the  nse 
of  adequate  force,  under  the  direction  of  those  officers,  at  Her  Majesty's 
discretion,  such  an  enactment  would  have  had  the  effect  rather  of  limit- 
ing than  of  enlarging  the  powera  now  posseaaed  for  that  purpoae  by  the 
British  Crown. 

This  section  authorizes  the  President,  or  such  other  person  as  be  shall 
have  empowered  for  that  purpose,  to  employ  snch  part  of  th»  land  or 
naval  forces  of  the  United  States,  or  of  the  militia  thereof,  as  shall  be 
judged  necessary,  in  any  one  or  more  of  the  several  cases  there  eouiaer- 
ated,  viz : 

[a.)  In  every  case  in  which  a  vessel  shall  befitted  out  and  armed,  or  at- 
tempted "  to  befitted  out  and  armed^  (t.  e.,  against  the  prohibitions  of 
the  third  section.) 

(6.)  "Or  in  which  the  force  of  any  vessel  of  war,  cruiser,  or  armed 
vessel,  shall  be  increased  or  augmented,  (i.  e.,  against  the  prohibitions 
of  the  fifth  section,)  "  by  adding  to  the  number  of  the  guns  of  any  such 
vessel  whiiih,  at  the  time  of  her  arrival  in  the  waters  of  the  United 
States,  was  in  the  service  of  a  foreign  Prince,  &c.,  or  by  changing  those 
on  board  of  her  for  guns  of  a  larger  caliber,  or  by  the  addition  thereto 
of  any  equipment  solely  applicable  to  war." 

(0.)  "  Or  in  which  any  military  expedition  or  enterprise  shall  be  begun 
tobesetou  foot  coutrary  to  the  provisions  and  prohibitions  of  this  Act;"' 
(t.  e.,  againat  the  prohibitions  of  the  aixth  section,  which  makes  it  penal 
for  any  person  "within  the  territory  or  jurisdiction  of  the  Uuited  States" 
to  "  begin  or  set  on  foot  or  provide  the  means  for  any  military  expedition 
or  enterprise  to  le  carried  on,  from,  thence  against  the  territory  or  dominions 
of  any  foreign  State,"  &c.) 

[d,]  "And  in  every  case  of  the  capture  of  a  ship  or  vessel  within  the 
jurisdiction  or  protection  of  the  United  States,  as  before  defined;"  (i.  «,, 
by  the  seventh  section,  which  enables  District  Courts  of  the  Uuited  States 
to  "  take  cognizance  of  complaints,  by  whomsoever  instituted,  in  cases 
of  capture  made  within  the  waters  of  the  United  States,  or  within  a 
marine  league  of  the  coasts  thereof.") 

(e.)  "And  in  every  case  iu  which  any  process  issuing  out  of  any  Conrt 
of  the  United  States  shall  be  disobeyed  or  resisted  by  any  person  or 

'  The  \rords  "coDtrarj  to,"  &,a.,  apply,  in  the  conBtraotion  of  the  section,  to  cases  (a.) 
(_b,)  and  (o,)  the  particuW  provisioim  and  probibitioDS  applicable  to  eacli  case  being 
tiioee  above  Btatcd. 
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persons  haviDg  the  caatody  of  any  vessel  of  war,  craiser,  or  other  armed 
vessel  of  any  fbreign  Prince,"  &o. 

It  will  be  seen  that  noue  of  these  cases  except  the  first  are  material 
to  the  preaeut  inquiry,  and  that  to  constitnte  the  first  case  the  vessel 
mast  have  been  armed,  or  attempted  to  be  armed,  within  the  jurisdiction 
of  the  United  States. 

The  parposes  for  which,  in  any  of  these  cases,  the  President  is'autbor- 
ized  by  the  section  to  employ  the  land  or  naval  forces  or  the  militia  of 
the  United  States  are  the  following: 

(a.)  "  For  the  purposes  of  detaining  any  such  ship  or  vessel,  with  her 
prize  or  prizes,  if  any,  in  order  to  the  execution  of  the  prohibitions  and 
penalties  of  this  Act:"  (a  purpose  applicable  only  to  such  ships  or  vessels 
as  are  comprehended  within  cases  (a,)  (&,)  [d,)  and  [e).) 

[h.)  "And  to  the  restoring  the  prize  or  prizes  in  cases  in  which  restora- 
tion shall  have  been  a<yudged ; "  (a  purpose  applicable  only  to  cases  {d) 
and  (e).) 

(c)  "And  also  for  the  purpose  of  preventins  the  carrying  on  any»uo& 
expedition  or  enterprise  from  the  territories  or  jurisdiction  of  the  United 
States  against  the  territories  or  dominions  of  any  foreign  Prince,"  &&; 
[a  purpose  applicable  only  to  case  (c).} 

It  is  thus  seen  that  all  these  powers  of  prevention  given  by  section  8 
to  the  President  are  limited,  and  not  arbitrary,  and  that  they  would 
none  of  them  have  been  applicable  to  prevent  the  departure  from  the 
Unitef)  States  of  an  unarmed  vessel,  not  intended  to  be  armed  within 
Americau  jurisdiction,  built  and  equipped  withiu  the  United  States,  and 
dispatched  from  thence  for  the  use  and  service  of  a  belligerent. 

Nor  is  there  believed  to  be  any  trace  in  the  annals  of  the  law  oi 
history  of  the  United  States  of  their  ever  having  been  employed  for  such 
a  purpose. 

But,  further,  this  eiglith  clause  of  the  Act  of  Congress  of  1818  is  a  re- 
enactment  of  the  seventh  clause  of  the  Act  of  1794,  the  purpose  and  efTect 
of  which  was  examined  and  authoritatively  explained  by  the  Supreme 
Court  of  the  United  States  in  the  year  1818,  in  the  case  of  "  Gelston  va. 
Hoyt,"  (reported  in  the  fourth  volume  of  Judge  Curtis'a  Reports,  pages 
211-231.)  An  action  was  brought  against  certain  officers  of  the  Customs 
of  the  United  States  for  the  wrongful  seizure  of  a  vessel,  and  thpy 
attempted  (among  other  things)  to  justify  themselves  by  pleading  that 
Id  taking  possession  of  and  detaining  the  ship  they  had  acted  under  the 
lostructious  of  the  President,  given  by  virtue  of  the  seventh  section  of 
the  act  of  1791.  That  defense  was  disallowed,  on  the  grounds  that  the 
plea  did  not  allege  any  forfeiture  ujtder  the  third  section,  nor  justify  the 
taking  or  detaining  the  ship  for  any  supposed  forfeiture,  and  did  not  show 
that  the  defendants  belonged  to  the  naval  or  military  forces  of  the  United 
States,  or  were  employed  in  such  capacity  to  take  and  detain  the  skip,  in 
order  to  the  execution  of  the  prohibitions  andpenalties  of  the  act. 

Mr.  Justice  Story,  iu  giving  the  judgment  of  the  Court,  observed: 

The  power  thuH  intrusted  to  the  Preaideot  is  of  a  verj  high  and  delicate  natnra,  and 


extraordiDary  occaaioiiB,  and  suliject  to  that  high  responsibility  which  all  exucutive 
acts  neceesarily  involTe.  Whenever  it  in  exerted,  alt  peraonn  who  net  in  obedience 
to  the  executive  instmctione,  in  mum  within  the  act,  aio  completely  Justified  in  talcing 
posaeaaion  nf  and  detaining  tlio  off^ndiug  veivtel,  and  are  not  responsible  ia  dauiagea 
for  anj'  injury  which  the  patty  maj  auSer  by  reason  of  such  proceeding.  Surely  it 
never  could  have  bepn  the  intention  of  Congress  that  such  jiower  should  he  allowed  an 
a  shield  to  the  setzing-oScBr,  in  cnsea  where  that  seizure  might  be  mode  by  the  ordinary 
civil  means.  One  oftbe  ea«es  put  in  the  section  is  where  any  process  of  the  Courts  of 
the  Uoitod  Slates  is  disobeyed  and  resisted ;  aud  this  case  abundantly  shows  tiiat  tK» 
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authority  of  the  Prtti^nt  was  n0t  ial«*ded  to  b«  calUd  into  eterdae,  mifen  wAcre  auUlary  mi 

naval  forca  Krre  neceaeary  to  insure  thi:  e^ecutioR  <ff  the  lav.  In  terms,  tbe  section  is  con- 
fined to  the  cmplnTment  of  militar;  and  naval  forces  ;  and  tkeit  i>  neilher  public  polief 
Mor  principle  tcjutli/y  anerlenmon  of  the  prerogatiKe  begond  the  lernu  in  luhith  it  U  jicrt. 
CuDgress  might  be  perfectly  willing  to  intrast  the  President  with  the  power  to  take 
and  detain  ukenerei;  in  kit  opitiion,  the  com  woe  ao  fiagroHt  Moi  nflilary  or  wivti  forca 
niTB  ju'cttmry  to  aiforee  the  iflipa,  and  vet,  with  great  propriety,  deny  It  where,  from  the 
ctrcumHtinieos  of  the  ease,  the  civil  olrifierB  of  the  Government  uii>;ht,  npon  their  prival« 
reHpoosibility,  witliout  any  danger  to  tlie  public  peace,  completely  execnto  then,  flit 
eertalHlfi  agaimt  the  general  theory  of  our  inttitutiont  to  treale  great  discretionaij  poteert  bf 
implication,  and  in  tJiepieeent  instance  tee  nee  nalhing  tojutt\fj/it, 

lu  how  many  instances  it  hae  been  foaod  necessary,  or  thonght  proper, 
to  call  into  exercise  this  power  of  the  President  of  the  United  Btat^a, 
it  would  not  be  material  for  the  present  pnrpose  to  inqaire.  It  seems 
enough  to  observe,  that  in  order  to  call  this  power  into  exercise  at  all 
in  any  case  of  a  vessel  equipped  or  adapted  for  war  within  the  United 
States,  there  must  be  a  state  of  facta  established  or  deemed  capable  of 
being  proved  in  due  course  of  law,  constituting  an  infringement  of  the 
prohibitory  and  penal  claaees  of  the  Act  of  1818,  and  producing  a  for- 
feiture of  the  vessel  by  reason  of  that  infringemeut ;  and  that,  in  any 
corresponding  case  under  the  British  Foreign  Enlistment  Act  of  1819, 
the  Queen  of  Great  Britain  possessed  similar  and  not  less  efTective  pow- 
ers, to  fortify  the  ordinary  administration  of  the  law,  in  case  of  need, 
by  the  use  of  extraordinary  force,  as  was  exemplified  by  the  employment 
of  a  force  nnder  the  command  of  Captain  Inglefield,  at  Birkenhead,  in 
1803,  to  prevent  the  forcible  removal  of  the  iron-clad  rams  from  the 
Mersey. 

3,  Tbe  tenth  section  of  the  Act  of  Congress  of  1818  reqnires  security 
to  be  given  by  "the  owners  or  consignees  of  every  armed  skip  or  venti 
sailing  out  of  the  ports  of  the  United  States,  belonging  wholly  or  Id 
part  to  citizens  thereof,"  against  the  employment  of  such  ship  or  vessel 
"&y  »vch  ownem,  to  crnise  or  commit  hostilities  against  any  foreign 
Prince,"  &c.  This  clause  is  inapplicable  to  any  ship  not  actually  armed 
within  the  Jurisdiction  of  tbe  United  States:  and,  even  as  to  any  vessel 
so  armed,  no  security  is  required,  unless  it  is  owned  by  citizens  of  the 
United  States;  nor,  even  as  to  a  ship  so  armed  and  so  owned,  is  any  se- 
curity required  against  her  employment  to  cruise  or  commit  hostilities 
by  any  foreign  Power,  to  whom  it  may  be  transferred  after  leaving  the 
waters  of  the  United  States. 

4-  The  eleventh  section  of  the  same  Act  anthorizes  and  requires  the 
collectors  of  United  States  Customs  "  to  detain  any  vessel  manifestly  built 
for  warlike  purposes,  and  about  to  depart  from  the  United  States,  oj 
which  the  cargo  sliall  principally  consist  of  arms  and  munitions  of  tMr, 
when  the  number  of  men  shixtped  on  board,  or  other  circumstances, 
shall  render  it  probable  that  such  vessel  is  intended  to  be  employed  (jf 
the  owner  or  owners  to  cruise  or  commit  hostilities  upon  tbe  subjects, 
citizens,  or  property,  of  any  foreign  State,  &c.,  until  the  decision  of  the 
President  be  had  thereon,  or  antil  the  owner  or  owners  shall  give  snch 
bond  and  security  as  is  required  of  the  owners  of  armed  ships  by  the 
preceding  section." 

The  power  thus  given  to  detain  ships  "manifestly  built  for  warlike 
purposes,"  when  circumstances  "render  it  probable  that  they  are"  io- 
teoded  to  be  employed  "  to  cruise  or  commit  hostilities  upon  the  subjects, 
&c.,  of  a  foreign  State,"  &(;.,  is  confined  to  the  single  ease,  in  which  (xci 
ships  hive  a  cargo,  principally  consisting  of  arms  and  munittons  of  war; 
and  even  in  that  case  it  ceases,  npon  security  being  given,  in  the  same 
manner  as  nnder  the  t«nth  section,  t. «.,  security  against  the  employtn^t 
of  the  ship  by  her  then  existing  owners  to  cruise  or  commit  hostilitieB 
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against  any  foreign  State,  leaving  her  perfectly  tree  to  be  bo  employed 
by  any  foreign  onner  to  whom  slie  may  afterwards  be  transferred. 

It  is  honorable  to  the  candor  of  Mr.  Bemis,  an  American  writer,  not 
partial  certainly  to  Great  Britain,  (some  of  whose  contro-  „  T«i™-i»  cf 
Tersial  writings  have  been  brought  before  the  Arbitrators  "'.^^'lil^JI^ 
as  part  of  the  evidence  of  the  United  States,  in  vol.  iv  of  '""■ 
their  Appendix,  pp.  12-32  and  37-46,}  that  he  pointed  ont,  in  a  work 
published  in  186€,  from  which  extracts  will  be  found  in  Annex  (B)  to 
the  British  Counter  Case,  (pp.  149, 150,)  the  inferiority  (not  superiority) 
for  preventive  as  well  as  for  other  purposes  of  the  Act  of  Congress  of 
1818  (the  only  law  then  and  now  in  force  in  the  United  States  for  the 
maintenance  of  their  neutrality)  as  compared  with  the  British  Foreign- 
Enlistment  Act  of  1819.  Nor  was  there  any  reason  to  complain  of  the 
fairness  of  Mr.  Seward,  when  (disregarding,  as  in  his  view  practically 
QDimportant,  all  those  points  of  detail  in  respect  of  which  these  two 
Acts  differed  from  each  other)  he  described  the  laws  made  for  this  pur- 
pose in  the  United  States  on  the  9th  April,  1363,  as  "in  all  respects  the 
same  as  those  of  Great  Britain,"  and  on  the  11th  of  July,  1863,  as  "  ex- 
actly similar."  (See  Annex  (A)  to  the  British  Argument  or  Snmmary, 
page  40.)  Bnt  it  is  certainly  astonishing,  after  these  acknowledgments, 
(and  in  view  of  the  facts  above  stated,)  now  t«  find  these  differences 
between  the  British  and  American  Statutes  insisted  upon,  in  the  Argu- 
ment of  the  United  States,  as  amounting  to  nothing  short  of  the  wliole 
difl'ereuce  between  a  merely  penal  Statute  and  a  law  intended,  and 
eS^tive,  for  the  purpose  of  prevention ;  and  as  constitnting,  on  that 
account,  a  sufficient  ground  for  inferring,  a  priori,  a  general  want  of  due 
diligence  on  the  part  of  Great  Britain,  with  respect  to  all  the  matters 
covered  by  the  present  controversy. 

Some  reference  must  here  be  made  to  an  argument,  derived  by  the 
Counsel  of  the  United  States  from  the  fact  that  a  consider-     ^  ^  ^ 

ble  change  and  amendment  of  the  British  law  has  since  been  ii»^i|£3si.ir. 
made,  and  that  new  preventive  powers  (of  a  kind  not  •.'il'i>"'KDi..t^'pi  i!S 
found,  either  in  the  Act  of  Congress  of  1818  or  in  the  British 
Act  of  1819)  have  been  conferred  upon  the  Executive  Government  of 
Great  Britain,  by  a  recent  Statute  passed  by  the  British  Legislature  in 
1870.  The  Legislature  of  the  United  States  has  not  yet  thought  it  nec- 
essary or  expedient  to  introduce  any  similar  or  corresponding  provisions 
or  powers  into  the  law  of  that  country;  it  cannot,  therefore,  be  sup- 
posed that  the  Government  of  the  United  States  deems  such  provisions 
or  powers  to  be  indispensable  to  enable  a  constitutional  Government, 
the  Bxecntive  of  which  is  bound  to  act  according  to  law,  to  fulfill,  with 
due  diligence,  its  international  obligations.  No  one  can  seriously  con- 
tend that  because,  after  experience  gained  of  the  working  of  a  particu- 
lar law  or  administrative  machinery  of  this  nature,  certain  points  may 
he  found,  on  a  deliberate  examination,  in  which  it  appears  capable  of 
being  improved,  this  is  a  proof  that  it  was  not,  before  these  improve- 
ments, reasonably  adequate  for  the  fnlflllment  of  any  international  obli- 
gations to  which  it  may  have  been  meant  to  be  subservient.  In  all  im- 
provements of  this  kind,  it  is  the  object  of  wise  legislation  not  to  limit 
itself  by,  but  in  many  respects  to  go  beyond,  the  line  of  antecedent  obli- 
gation }  the  domestic  policy  and  security  of  the  State  which  makes  the 
law,  and  the  reasonable  wishes,  as  well  as  the  strict  rights  of  foreign 
Powers,  are  proper  motives  and  elements  in  such  legislation.  So  nation 
would  ever  voluntarily  make  such  improvements  in  its  laws,  if  it  were 
supposed  thereby  to  admit  that  it  had  previously  failed  to  make  sacb 
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due  provision  for  the  perfomtHDCe  of  its  public  datiea  as  other  Powerg 
might  be  entitled  to  require. 

With  respect  to  the  light  which  is  thrown  upon  these  qnoBtlouB  by 
M.  111-tf.tM-w  American  history,  it  is,  in  the  first  place,  to  be  obserred 
thfj-^^'of  du.  that  the  violations  of  neutrality  which  the  Government  of 
81^"°"^"°''"^  President  Washington  took  measures  to  prevent,  did  not 
include  the  mere  building  or  sale  of  vessels  adapted  for  war, 
for  or  to  a  belligerent,  within  the  territory  of  the  United  States,  or  the 
sending  abroad  of  such  vessels.  They  consisted  (in  the  words  of  Jeffer- 
son} in  "  the  practice  of  commissioning,  equipping,  or  manning  vessels 
in  portsof  the  United  States  to  cruise  on  any  of  the  belligerent  parties." ' 

K^ext  it  will  be  seen  from  that  history  that  the  Government  of  the 
United  States,  having  made  (as  it  considered)  just  and  reasonable  pro- 
vision by  laws  for  the  fnlflllmentof  its  international  obligations,  always, 
both  before  and  after  1817-18,  referred  to  those  laws,  and  to  the  evidence 
aDdprocednrere4iniredby  them,  as  the  proper  measure  of  the  diligence 
which  it  ought  to  use  when  foreign  Governments  complained  that  ships 
had  been  or  were  being  fitted  out  or  dispatohed  from  ports  of  the  United 
States  for  tlie  war  service  of  their  enemies  or  revolted  subjects.  Of  the 
truth  of  this  statement,  examples  will  be  found  in  the  letters  of  Mr. 
Mallory  to  Don  Antonio  Yillalobos,  (16  December,  1816,)  Mr.  Bush  to 
Bon  Luis  de  Onis,  (March  28, 1817,)  Mr.  Fisk  to  Mr.  Stoughton,  (Septem- 
ber 17, 1817,)  Mr.  Adams  to  Don  Luis  de  Onie,  (August  24,  1818,)  Mr. 
Adams  to  the  Chevalier  de  Serra,  (March  14, 1818;  October  23,  1818; 
September  30,  1820;  and  April  30,  1822 ;)  all  of  which  are  in  the  third 
volume  of  the  Appendix  to  the  British  Case,  (pages  100, 106,  120,  129, 
150,  157,  158,  160 ;)  also  in  the  letters  of  District  Attorney  Glenn  t«  the 
Spanish  Consul  Chacon,  (September  4, 1816,)  and  to  Secretary  Monroe, 
(February  25,  1817,)  and  of  Secretary  Bush  to  Mr.  Mallory  and  Mr. 
McGulloch,  (March  28, 1817,)  which  are  among  the  documents,  accom- 
panying the  Counter-Case  of  theUnited  States  (Part  II,  pages  40, 53-56, 
61,  and  62  ;)  and  in  those  of  Attorney- General  Hoar  to  District  Attorney 
Smith,  (March  18, 1869,)  and  to  United  States  Marshal  Barlow,  [May  10, 
1869,)  among  the  documents  accompanying  the  Counter  Case  of  the 
United  States,  (Part  III,  pages  743  and  745-747 ;}  and  in  the  Circular  of 
Attorney-General  Hoar  to  the  District  Attorneys,  (March  23, 1869,)  and 
in  the  letter  of  District  Attorney  Pierrepont  to  Attorney-General  Hoar, 
(May  17, 1869j)  which  are  in  the  "Cuban  Correspondence,  1866-1871." 
accompanying  theCoouter  Case  of  the  United  States,  (pages  29  and  59.) 

VII. — Objections  of  tli^  United  States  to  the  Administrative  System  of  Oreat 
Britain,  and  to  the  evidence  required  for  the  enforcement  of  the  Law. 

It  appears,  however,  to  be  suggested  that  it  was  necessary,  for  the 
■7  1  «»»  of  "6™'8e  of  due  diligence  on  the  part  of  Her  Majesty's  Gov- 
ikr '  ti^.i7"aui»  ernment,  that  they  should  have  organized  some  system 
£?!^  i.'Zr.'d^..'!r  of  espionage,  or  other  extraordinary  means  of  detecting  and 
Bm'>Iku"lli.'d^>^  proviug  the  illegal  equipment  of  vessels,  during  the  late  civil 
t^i^'^l^o^  war ;  that  it  was  inconsistent  with  due  diligence  to  treat 
""""■  evidence  of  illegal  acts  or  designs,  prodacible  in  a  British 

Court  of  Justice,  as  generally  necessary  to  constitute  a  "  reasonable 
ground  for  twlieving,"  that  an  illegal  equipment,  which  ought  to  be  pre- 
vented, had  tak<!n  place  or  was  being  attempted ;  and  that  in  all  such  cases 
the  officers  of  the  British  Govemmeut  ought  to  have  obtained  for  them- 

■British  App.,  vol.  t,  p.  S42. 

<  .vGooglc 
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Belvea  the  proper  evidence,  withont  asking  for  assistance  from  the  MiD- 
iaters,  Consols,  or  other  Agents  of  the  United  Btates. 

We  preMDt  now  [aajs  tbe  Argnment  of  the  United  States,  paifea  157  to  160]  to 
tlie  notice  of  tbe  Atbitrat«re,  certain  gentral  /antt  which  inculpate  Great  Britain  for 
bllare  to  folfill  ita  obligations  in  the  premiBes,  oa  EWsigned  b;  the  Treaty. 

I.  The  absolute  omis^on  bv  Qreat  Britain  t-o  organlEe  or  set  on  foot  any  scheme  or 
BTStem  of  measnres,  lif  which  the  Government  sboulilbe  put  and  Icept  in  possession  of 
infonaation  coocemisg  the  efforts  and  proceedings  which  tbe  interest  of  tne  rebel  bel- 
liierents,  and  the  co-operating  zeal  oi  cupidity  of  its  own  subjects,  would,  and  did, 
plan  and  can?  ont,  in  violation  of  its  neutrality,  is  conapiciious  from  the  outeet  to  the 
clow  of  the  transactions  now  under  review.  All  the  observations  in  answer  to  this 
tbarge,  made  in  contemporaiy  correspondence  or  in  the  British  Cose  or  Counter  Case, 
Decessarilf  admit  its  truth,  and  oppose  the  imputation  of  want  of  "due  diligence"  on 
thia  score  upon  the  simple  ground  that  the  obligations  of  tbe  Oovemment  did  not  re- 
quire it,  and  that  it  naa  an  unacoeptuble  office,  both  to  Government  and  people. 

Closely  connected  with  this  omission  was  the  neglect  to  provide  any  systematic  or 

Enerol  official  means  of  immediate  action  in  the  various  poH^  or  ship-yards  of  the 
Dedom,  in  arrest  of  the  preparation  or  dispatch  of  vessels,  threatened  or  probable, 
nnlil  a  deliberate  inspection  should  seaaonabln  determine  whether  the  hasd  of  the  Gor- 
erunient  should  be  laid  npon  the  enterprise,  and  its  project  broken  up  and  its  pio- 
JMlora  panisbed.  The  fact  of  this  neglect  is  indisputable ;  but  it  is  denied  that  the 
Dse  of     due  diligence  to  prevent,"  involved  the  obligation  of  any  snch  means  of  pre- 

We  cannot  fbil  to  note  the  entire  absence  from  the  prao&  presented  to  the  Tribunal 
of  any  evideuce  exhibiting  any  desire  or  effort  of  tbe  Britisb  Government  to  impress 
open  its  etaff  of  officers  or  its  magistracy,  of  whatever  grade,  and  of  general  or  local 
jnriBdietion,  by  proclamation,  by  ciioular  letten,  or  by  special  instructions,  any  duly 
of  vigilance  to  detect,  or  piomptitnde  to  declare,  of  activity  to  discourage,  the  Illegal 
oatfit  or  dispatch  of  vessels  in  violation  of  international  duty  towards  the  Uuited 
States. 

It  is  not  less  apparent  that  Great  Britain  was  without  any  prosecuting  ofBcers  to 
invite  or  to  act  npon  information  which  might  support  legal  proceedings  to  punish, 
sod,  by  tbe  terror  thus  inspired,  to  prevent,  the  infractions  of  law  which  tended  to  the 
violation  of  its  international  duty  to  the  United  States.  It  was  eqnally  without  any 
system  of  executive  officers  specially  charged  with  the  esecntion  of  process  or  man- 
dates of  courts  or  magistrates  to  arrest  tbe  dispatch  oi  escape  of  sospected  or  incrim- 
inated vessels,  and  experienced  in  the  detective  capacity  that  oonld  discover  and  ap- 
preciate the  evidence  open  to  personal  observation,  if  intrusted  with  this  executive 

And  in  another  place,  (page  161,)  they  added  that— 

The  Arbitratore  will  observe  tbe  wide  difference  from  these  views  and  coudnct  of 
Great  Britain  in  the  estimate  which  tbe  United  States  have  put  npon  their  doty  in 
tbese  respects,  of  spontaoeous,  OTganiied,  and  permanent  vigilance  and  activity,  and 
iu  the  methods  an^  effieacg  of  \U  perforBuotoe.  On  all  tbe  occasions  npon  which  this 
itiity  has  been  calli'd  into  exorcise,  the  Government  of  the  Uuited  States  has  enjoined 
the  apoutaueons  and  poreislent  activity  of  tbe  corns  of  District  Attorneys,  Marshals, 
Collectors,  and  tbe  wbolearray  of  suboi^inates.  Id  tue  duties  of  observation,  detection, 
iDfonnation,  detention,  proaecDlion,  and  preTeutiou. 

They  ask,  also,  (page  85,)  for  the  assent  of  the  Arbitrators  to  the 
views  of  Mr.  Dudley,  thelJnited  States  Consul  atLiverpooI,  when  (writ- 
ing to  Mr.  Seward  with  respect  to  the  request  of  the  British  Govern- 
ment for  evidence  ns  to  the  destination  of  tbe  Alabama,  before  such 
evidence  bad  been  supplied)  he  said : 

I  do  not  think  the  British  Government  are  treating  us  properly  in  this  matter.  They 
■re  not  dealing  with  us  as  oue  friendly  nation  ought  to  deal  with  another.  When  I,  aa 
tbe  Agent  of  my  Qnvemmont,  tell  them  from  evidence  submitted  to  me  that  I  have  no 
doubt  abont  her  character,  they  ought  to  accept  this  nntil  the  parties  who  are  building 
h?r,  and  who  have  it  in  their  power  to  show  if  her  destination  and  purpose  are  legiti- 
mate and  honest,  do  so.  *  *  *  The  burden  of  proof  ought  not  to  be  thiown  npon 
us.  lu  a  hostile  community  like  this  it  is  very  difficult  to  get  information  at  any  time 
upon  thche  matters.  And  if  names  are  to  be  given  it  would  render  it  almost  impossi- 
ble.   Tbe  Government  ought  to  investigate  it  and  call  upon  us  for  proof. 

If  the  tine  of  argument  contained  in  the  two  first  of  the  foregoing 

,  V,  Cookie 
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n.  i»>».i>tncT  extracts  la  aBed  for  the  purpose  of  mdadog  the  Arbitnton 
tiJ^  w!,"  ^h,'^'-  to  bold  the  Britiah  Government  responsible  for  matten 
p^™"'  pIb.?«';  which  were  never  actually  hroaght  to  their  knowledge,  so 
;^^*'ti7™^'  as  to  make  their  prevention  possible,  (as  in  the  case  »rf  the 
or  Mutt  Georgia  and  the  Shenandoah,  and  of  the  vessels  which  took 

ont  armaments  to  those  ships,  and  to  the  Alabama  and  the  Florida 
respectively,  from  Qreai  Britain,)  it  appears  to  lose  sight  of  the  feet 
that,  according  t«  the  express  words  of  the  first  Rule,  and  the  evident 
meaning  of  all  the  three  Bules  of  the  sixth  article  of  the  Treaty  of  Wash- 
ington, the  obligation  to  "  nse  diligence  to  prevent"  is  coaaeqneot 
upon,  and  not  antecedent  to,  the  existence  of  "  reasonable  groand  for 
believing,"  that  in  the  particular  case  something  which  {if  known) 
ought  to  be  prevented,  is  intended  to  be  done.  If  that  reasonable 
ground  for  belief  was  in  any  particnlar  caae  absent,  there  was  no  snch 
obligation ;  and  to  invito  the  judgment  of  the  Arbitrators  upon  some 
supposed  defects  in  the  administrative  system  of  Great  Britain,  with 
regard  to  the  discovery  of  offenses  against  the  Foreign-Enlistment  Act,  or 
the  laws  of  Gastoms  and  Navigation,  in  order  to  fonnd  thereou  a  conclu- 
sion that,  under  some  different  system  of  administration,facts  which  never 
actually  came  to  the  knowledge  of  the  British  Government,  and  of 
which  they  bad  no  information,  either  from  the  Agents  of  the  United 
States  or  trom  any  other  qnart«r,  might  possibly  have  been  discovered 
in  time  for  prevention,  is,  practically,  to  ask  for  the  substitution  of 
different  Itnles  for  those  of  the  Treaty,  and  to  impose  retrospectively  upon 
Great  Britain  obligations,  which  neither  usage  nor  international  law  has 
ever  hitherto  recognized  as  incumbent  upon  any  nation. 

As,  however,  it  is  conceivable  that  this  line  of  argument  may  be 
tbonght  to  deserve  rather  more  attention,  when  it  comea  to 
?!^,'^''^!'3'.  ***  applied  to  cases  in  which  information,  unaccompanied 
i^,L^'P^^^2  by  legal  evidence  of  any  actual  or  intended  violation  of  the 
ikm.'^U  fS^t  law,  was  given  to  the  British  Government  before  the  de- 
parture of  a  vessel  alleged  to  have  been  illegally  equipped, 
it  seems  expedient  not  to  pass  it  by  without  refutation. 

It  is  a  complete  error  to  suppose  that  the  British  Government  did,  in 
fact,  ever  rely  merely  on  such  information  and  evidence  of  actual  or 
iotfiuded  violations  of  the  Foreign-Enlistment  Act  as  might  reach  them 
from  the  Ministers,  Consuls,  or  Agents  of  the  United  States  ;  or  that 
they  did  not  recognize  and  fulfill  the  duty  of  endeavoring,  by  the  inde- 
pendent activity  and  vigilance  of  their  own  officers,  and  by  following  np 
all  such  information  as  reached  them  from  any  other  quarters  by  proper 
inquiries  made  through  those  officers,  to  discover  and  prevent  any 
intended  breaches  of  the  law. 

The  warnings  of  the  Proclamation  of  I^eutrality,  issued  at  the  com- 
mencement of  the  war,  announced  to  all  the  Queen's  subjects  Her  Ma- 
jesty's determination  to  enforce  Che  Foreign-Enlistment  Act  against  ^l 
offenders,  to  the  best  of  her  power.  Notwithstanding  the  statemmts, 
(already  cited  at  page  160  of  the  American  Argument,)  it  is  the 
fact  that  there  did  exist  "systematic  and  general  means  of  action,"  ade- 
quate in  all  respects  for  the  due  and  hona-fide  enforcement  of  the  law, 
in  all  the  porUi  and  places  where  ship-yards  existed,  throughout  the 
British  Empire.  It  is  also  the  fact,  notwithstanding  what  is  there 
said,  that  special  iustructions  were  issued  to  the  Custom-hoasp  authori- 
ties of  the  several  British  ports,  where  ships  of  war  might  be  con- 
structed, and  also  by  the  Secretary  of  State  for  the  Home  Departmmt  to 
the  various  authorities  with  whom  he  was  in  communication,  to  "ea- 
deavor  to  discover  and  obtain  legal  evidence  erf  any  violation  of  the 
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Foieign-Eulistment  Act,  vith  a  view  to  the  strict  enforcement  of  that 
Statute,  wherever  it  could  really  be  shown  to  have  been  infringed." 
These  inRtructions  were  repeated  in  or  before  April,  1863 ;  and  Earl 
RnB.te]],  when  communicating  that  fact  to  Mr.  Adams,  (3d  April,  1863, 
Appendix  to  Case  of  United  States,  vol.  i,  page  590,)  stated  that  "  Her 
Majesty's  Government  would  be  obliged  to  him  to  commnuicate  to  them 
or  to  the  local  authorities  at  the  several  ports  any  evidence  of  illegal 
acta  which  might  from  time  to  time  become  known  to  him." 

"Of  these  facts,"  says  the  American  Argument,  "no  evidence  is  found 
in  the  proofs  submitted  to  the  Tribunal.'*  Is  not  Earl  Bussell's  statement 
of  the  tiict  to  Mr.  Adams  evidence  f  Is  his  veracity,  in  a  matter  which 
was  necessarily  within  his  knowledge,  disputed  f  The  British  Govern- 
ment have  not  so  dealt  with  statements  made,  as  to  matters  within 
their  knowledge,  by  men  of  honor  in  the  public  service  of  the  United 
Sintes. 

But  this  is  not  all.    There  are  facts  which  speak  for  themselves. 

In  the  case  of  the  Pampero  (which  was  afterward  seized  and  prose- 
cated  to  condemnation)  and  of  another  suspected  vessel  at  Glasgow, 
information  was  collected  by  the  Commissioners  of  Customs,  and  com- 
ninnicated  to  Mr.  Adams  by  Earl  Hussell  in  a  letter  of  the  2l8t  of 
Man^h,  1863,  which  was  transmitted  by  Mr.  Adams  to  Mr.  Seward  in 
another  letter  dated  March  27,  1863,  in  which  he  (Mr.  Adams)  nsed 
these  words:  "It  is  proper  to  mention  that  the  investigation  appears  to 
have  been  initiated  by  his  Lordship,  upoa  informatiou  not  furnished 
from  this  Lection ;  and  that  his  communication  to  me  was  perfectly 
BitontaueouR."  (Appendix  to  the  Case  of  the  United  States,  vol.  ii,  page 
2U3;  and  see  British  Appendix,  vol.  ii,  page  4T4,  &c.) 

The  circumstances  relative  to  the  Georgiaiia,  after  her  arrival  at  Nas- 
sau, were  first  brought  to  the  notice  of  Hur  Majesty's  Government  by 
information  (derived  from  a  Kew  York  newspaper)  which  they  received 
from  Jlr.  Archibald,  the  British  Consul  at  New  York,  in  April,  1863. 
This  information  was  followed  up  by  careful  and  spontaneous  inquiries 
as  to  this  ship  and  as  to  another  vessel,  called  the  South  Gai'olina,  said 
to  be  arming  in  the  Clyde,  neither  of  which  proved  to  be  intended  tor 
war.     (BritiRh  Appendix,  vol.  ii,  page  158.) 

In  the  case  of  the  Amphion,  respecting  which  a  representation  was 
first  made  by  Mr.  Adams  on  the  18th  of  March,  1864,  inquiries  had  been 
set  on  foot  by  Her  Majesty's  Government  as  early  as  the  preceding  13th 
of  January.  In  the  case  of  the  Hawk,  the  first  representation  made  by 
Mr.  Adams  was  dated  18th  of  April,  1864 ;  but  inquiries  ha^  been  pre- 
viously made  by  the  British  Government,  upon  informatiou  received  by 
them  OD  the  2d  of  April  from  the  Commissioners  of  Customs.  In  the 
case  of  the  Ajax,  as  to  which  no  representation  was  made  before  she 
Hailed  by  the  American  Minister  or  Consul,  careful  inquiry  bad  been 
made  by  the  Customs  Department  in  Ireland, in  January,  1805;  their 
attention  having  been  called  to  the  ship  by  the  Coast-Guard  officers. 
The  action  of  the  British  Government  to  prevent  the  Anglo-Cbiopfie 
flotilla,  early  in  1864,  (as  to  which  no  obligation,  municipal  or  interna- 
tional, was  incumbent  upon  them,)  from  falling  into  the  hands  of  the 
Confederates,  was  wholly  spontaneous  and  unsolicited. 

Furthermore:  In  every  case  in  which  informatiou,  however  unsup- 
ported by  evidence,  as  to  any  suspected  vessel,  was  com-  n,B. 
mnnicated  to  Her  Majesty's  Government  by  Mr.  Adams,  or  aa-^'-i^uiM^n 
otherwise,  a  strict  watch  was  directed  to  be  kept  on  the  ves-  "-.'.■j,  v™"'" 
sel,  and  special  inquiries  were  ordered  to  be  made  by  the  '™""™"™* 
proper  persons.    The  results  of  these  inquiries  were  reported,  in  STery 
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case,  to  Mr.  Adams  by  Earl  RusKell.  In  a  jrreat  majority  of  instances, 
even  wbou  Mr.  Dudley  or  Mr.  Morse  (the  United  States  OouBiil)  had 
stated  and  reiterated  their  auspieions  and  belief,  with  the  utmost  con- 
fidenee.  and  had  aopported  it  by  liearsay  statements,  or  hearsay  deposi- 
tions, in  whieh  mentioD  was  often  made  of  the  connectioti  of  Captain 
Bullock,  and  of  the  fiims  of  Frast^r,  Trenbolm  &  Co.,  Fawcett,  Preston 
&Oo.,  and  W.  C.  Miller  &  Sons,  or  one  or  more  of  thein,  or  other  kaown 
or  suspected  Confederate  agents,  with  the  vessels  in  question,  the  be- 
lief of  the  local  authorities,  that  the  law  had  not  been,  and  was  not 
about  to  be,  infringed,  proved  to  be  well  fbaaded.  In  the  cases  of  the 
Florida  and  the  Alabama,  inquiries  were  made  by  the  Cnstom-hoaBe 
officers,  among  other  persons,  of  the  builders  of  these  ships,  and  other 
Information  was  obtained  by  those  officers,  which  waa  duly  reported  to 
Her  Miijeaty's  Government.  Earl  Kussell  made  inquiries  oonceming 
the  Florida  of  the  Italian  Govern  nient ;  and  tho  zeal  and  activity  of  the 
proceedings  of  Commanders  McKillop  and  Hinckley,  at  Nassau,  with 
respect  to  that  ship,  will  not  be  CHlled  in  question.  It  was  by  means  of 
a  very  difficult  investigation,  conducted  by  Her  Majesty's  Government, 
through  their  own  Agents  in  France,  Egypt,  and  elsewhere,  that  the 
evidence  applicable  to  tbe  rains  at  Birkenhead  was  brought  up  to  the 
point  necessary  to  establish  a  "reasonable  ground  for  belief''  that  those 
I'ams  were  really  intended  for  the  Confederate  service. 

Nor  is  there  any  trace  of  proof,  in  any  part  of  the  voluminoas  Ap- 
pendices to  the  Cases  and  Counter  Cases  on  either  side,  that  the  rarions 
officers  of  tbe  Customs  and  other  civil  or  naval  authorities  to  whom  the 
duty  of  taking  proper  measures  (or  the  discovery  and  prevention  of 
offenses  against  the  Enlistment  Act  was  intrusted,  neglected  any  proper 
means,  which  they  could  and  ought  to  hare  used,  to  obtain  information 
or  evidence.  It  was  not,  indeed,  their  practice  to  search  out  and  inter- 
rogate all  persons  who  might  be  criminally  implicated  by  any  accusa- 
tion ;  because  such  persons  are  not  obliged,  by  British  law,  or  accord- 
ing to  the  general  principles  of  justice,  to  answer  any  questions  tending 
to  criminate  themselves;  and  also  because  the  general  exuerience  of 
those  accustomed  to  tbe  administration  of  the  law  is,  that  statements 
voluntarily  made  by  such  persons,  if  really  guilty,  are  not  likely  to  be  of 
assistance  in  the  discovery  of  truth.  Nor  was  any  general  aystetn  of 
espionage  established;  though,  on  what  were  considered  proper 
occasions,  (see  British  Appendix,  vol.  ii,  page  169,}  the  agency  of 
defective,  officers  was  emi>luyed  by  the  municipal  antborities  for  these 
purposes.  Such  a  general  system  would  be  contrary  to  the  genius  and 
spirit  of  British  institutions;  it  cannot  be  pretended  that,  to  establish 
such  a  system,  was  part  of  the  "  diligence  due?  by  any  free  country  to 
any  foreign  nation.  But,  speaking  generally,  ever^-thing  was  done 
which,  in  the  usual  and  proper  course  of  the  civil  and  political  adminis- 
tration of  afllairs  by  the  Executi^'e  Government  of  Great  Britain,  onght 
tA  have  been  done ;  and,  if  these  means  were  not  sufficient,  in  all  cases, 
to  discover  and  prevent  (though  they  did  prevent  in  most  cases)  tbe 
violation  of  the  law,  the  experience  of  the  British  Government,  in  this 
respect,  was  only  the  ordinary  experience  of  all  Government*^  with 
respect  to  the  occasional  success  and  impnnity  of  every  species  of 
crime. 

VIII. — Retulta  of  the  Administrative  System,  and  of  the  practioe  ici'tt 
respect  to  evidence  of  the  United  States  in  simitar  caaea. 

In  a  qnestion  of  dae  diligence  between  Great  Britain  and  the  United 
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StAtes,  it  cannot,  with  any  sliow-ofjastice  or  reason,  be  con-  ^^  ^^^.  ^^ 
Bidered  irreleTaut,  that  the  general  s.vstein  and  pi-inciples,  ^j'^^^^ 
with  respect  to  evidence  and  otherwise,  oa  which  the  British  Vi^"'""'"^«"«- 
Govemment  acted  throughout  these  transactions,  were  sub- 
stantially the  same  as  those  which  have  been  usually  and  in  good  faith 
acted  upon,  in  similar  cases,  by  the  Executive  Authorities  of  the  United 
States.  A  neutral  Government,  though  it  ought  spontaneously  to  use 
all  proper  means  of  discovering  and  preventing  violations  of  law,  which 
are  really  within  its  power,  may,  in  many  cases,  not  have  the  same 
means  of  knowledge  which  the  agents  of  a  foreign  Government  (to  which 
those  illegal  acts  would  be  dangerous)  may  happen  to  possess ;  and, 
wben  its  information  proceeds  from  those  agents,  it  is  both  natural  aud 
reasonable  that  they  should  be  requested  to  furnish  evidence  in  support 
of  their  statements.  In  transactions  of  this  liind  (as  Mr.  Dudley  stated 
to  Mr.  Seward  in  his  first  letter  about  the  Florida,  February  i,  18C2, 
with  respect  to  that  vessel)  "there  is  much  secrecy  observed;"  and, 
when  this  happens,  (as  in  ordinary  cases  of  crime,)  the  preventive  powers 
of  the  law  cannot  be  called  into  activity,  without  some  timely  informa- 
tion; and  the  persons  who  give  that  information  are  usually  able,  aud 
may  properly  be  requested,  to  produce  some  evidence  in  its  support,  if 
such  evidence  is  really  forthcoming. 

Mr.  Jefferson,  in  his  letter  to  Mr.  Hammond,  dated  the  5th  September, 
1793,  (annexed  to  the  Treaty  between  Great  Britain  and  the  ^  ^_  j.^™™.. 
Doited  Slates  of  the  19th  November,  1794,)  after  promising  mw  is^pJISir 
to  use  all  the  means  in  the  power  of  his  Government  to  ''  '"^ 
restore  British  prizes  captured  by  vessels  "  fitted  out,  armed,  and 
equipped  in  the  ports  of  the  United  States,"  and  brought  into  any  of 
those  ports  by  their  captors  after  the  5tb  June,  1793,  and  acknowledging 
the  obligation  to  make  compensation  for  such  prizes,  if  such  means  for 
their  restitution  should  not  be  used,  added  the  following  just  aud  rea- 
sonable remarks : 

InetraotiriDB  are  given  to  the  Oovernora  of  tbe  d I Qerent  States  to  nseall  the  means  in 
tbeir  power  for  ri^torinf;  prizeH  of  tbia  last  description  found  witbiu  tbeir  ports. 
TbonftD  the;  will,  of  conrse,  take  measiireH  to  be  inl'ormeil  of  tbeni,  and  tlie  General 
OovemmeDt  has  civen  them  the  aid  of  the  CuMnm -bouse  officers  for  this  purpose,  yet 
jun  will  l>e  sensible  of  the  imiHirtance  of  multiplyioKtbecbanDelsof  this  mfunnatlon, 
OB  farasshsl]  depend  on  yourself  or  an;  person  uudi^r  your  direction,  in  order  that  the 
Ooveroon  ma;  nse  the  means  in  their  power  for  making  reelitutiou.  Without  kuonl- 
edge  of  tbe  captnre,  they  cannot  restore  it.  It  will  always  be  best  to  givo  notice  to 
them  directly  ;  but  any  information  which  you  shall  be  {ileasrd  to  send  to  mo  also,  at 
any  time,  shall  be  forwarded  to  them  as  qnickly  an  distance  will  permit.' 

When  the  questions  of  compensation,  claimed  by  the  owners  of  cap- 
tured British  ships,  which  had  not  been  restored  according  ^  ^^ 
to  this  letter,  came  for  decision  before  the  Commissioners  i""^  -K^mtHH 
nnder  the  Treaty  of  1794,  no  such  claim  was  allowed,  except  uo ™"uiI^X Ih. 
when  the  claimant  had  substantiated  his  legal  right  to  have  ^p"^^^  ^ 
the  prize  restored  by  a  regularjudicial  proceeding,  properly  """ 
condacted  before  the  proper  Court  of  the  United  States;  which,  of 
coarse,  threw  upon  him,  in  all  such  cases,  the  burden  of  proving,  by 
legal  evidence,  the  illegal  outfit  and  armament,  within  the  jurisdiction 
of  the  United  States,  of  the  capturing  vessel.' 

Extracts  are  here  subjoined  from  some  of  the  letters  of  the  various 
anthorities  of  the  United  States  (to  which  reference  has  m.  onuc™  «(*r- 
been  already  made)  during  the  wars  between  Spain  and  ^  t^uISi„^*^( 
Portngal,  and  their  revolted  Colonies  in  1816-1820 ;  and,  ;?m,li"'™'"'S^'j 
more  recently,  at  the  time  of  certain  designs  against  Cuba,  la^^-t^ilSi 
in  1869.    These  will  be  found  to  throw  some  light  upon  the  "*«•- 

'  British  App.,  vol.  t,  p.  S56.  , 

*  Case  of  theEliubelb,  British  App.,  vol.  v,  p.  319-3S8.     CiOOQJC 
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functions  and  povere  of  the  District  Attorneyd  and  iforabals  of  the 
United  States,  and  on  the  practical  rules  by  which  the  exercise  of  their 
fnoctioDS  and  powers  has  always  been  governed. 

On  the  4th  September,  1816,  Mr.  Glenn  (District  Attorney  for  Mary- 
land) wrote  to  the  Spanish  Coo8al,(Chacon,)  in  answer  to  certain  rei>re- 
eentations  made  by  him : 

I  tnaet  beg  leave  to  angatat  that  my  powera  are  merely  legal,  and  not  politicaL  I 
have  ulready  tbe  pover,  tchm  I  am  offlciaUs  if^orjiud.  in  a  legal  manner,  of  ang  c(«I«(I<M 
of  the  laivt  of  tlie  Uailed  Slalet,  to  iostitate  a  prosecutioo  against  the  offeiiders,  and  oon- 
duct  the  same  to  a  final  issue;  and  I  hope  I  aball  ulwaya  be  ready  and  willing  to  go 
thus  fiir  nil  atl  pruper  ocoaBions.  If  aa  annameut  be  fittince  out  witbiu  the  district  of 
Uarylaud  for  the  purpose  of  craiBing  against  the  subjects  of  the  ICiug  of  Spain,  it  is  a 
breach  of  our  laws,  and  the  persous  concerned  therein  are  liable  to  pnnishiuent ;  but 
h^ore  I  can  take  any  legal  stepi  ia  Ihe  affair,  ihefaclt  of  thenar  must  be  $upnorttd  bf  affida- 
vit taken  before  some  Judge  or  Jutlice  of  ihe  Peace,  and  when  tbat  is  done,  1  will,  without 
delay,  procJsed  to  call  upon  the  olfendora  to  answer  for  a  breach  of  our  laws.  If,  litre- 
fore,  yoH  iPiU  be  pleated  to  fumith  me  Kith  the  names  of  any  vitimie*  leho  can  make  out  Ihe 
eaee  tchich  goit  have  *tated,  I  will  at  once  have  them  suniniotied.  if  within  t^e  renoh  of 
the  process  of  oar  Judges  or  Justices,  aud  attend  to  taking  their  depositious,  or,  if  yoa 
have  it  in  your  power  to  bring  witbin  this  district  any  persons  who  can  testify  on  the 
oases  referred  to,  1  will  be  prepared  to  receive  the  statements  on  oatb  aa  the  founda- 
tion fora  judicial  inquiry  into  the  conduct  of  the  oSendeTB.  /  ihall  here  take  octation  to 
aay  thai  I  cannof  jnvKved  ia  the  aiM»  yon  haee  mentioned  upon  the  mere  nigge»lioM  of  any 
perion,  uiika*  that  »aggt«lion  be  oceompanied  by  an  affdarit.  (Documeutaaccoiupauyiug 
the  Conntnr  Caae  of  the  United  States,  part  ii,  pages  39,  40.) 

On  the  25th  February.  1817,  the  eame  District  Attorney  wrote  to  Mr. 
Monroe,  Secretary  of  State ; 

Yoa  are  well  aware  I  oannot  proceed  to  arresl  pertont  and  proceed  under  the  laut  »f  our 
country,  for  a  breatJi  of  Ihoae  latci,  upon  a  mere  eaggeelion  alone  i  bat  lehcneter  a  itN^jiEsfioa 
shall  be  accompanied  by  anything  liheproof,  I  will  take  great  pleasure  iu  itroaecutiug  the 
offenders  to  punishment,  and  their  property  to  coudetu nation,  in  all  proper  caaea. 
(Ibid.,  pages  5b,  56.) 

On  the  28th  Mar«h,  1817,  Mr.  Rush  (Acting  Secretary  of  State)  wrote 
to  Mr.  Mallory,  Coltector  of  Customs  at  Norfolk,  directing  liim  to  make 
inquiry  into  the  cases  of  two  armed  vessels,  the  Independence  of  the 
South  and  the  Altravida,  which  had  then  lately  arrived  at  Norfolk 
from  voyages,  in  the  courae  of  which  they  had  cruised  against,  and 
made  captures  of,  vessels  or  property  belonging  to  the  subjects  of  the 
King  of  Spain. 

If  [said  Mr.  Rush]  there  be  any  proof  of  th^r  having  committed,  or  of  their  inUnding 
to  eommit,  an  infraction  of  any  of  the  lotci  or  Treatle*  of  the  Viiiled  Slatee,  yon  will  canae 
prosecutions,  subject  to  the  advice  of  the  Attorney  of  the  Uuitud  States,  to  l>e  insti- 
tuted against  all  parties  concerned,  or  such  other  legal  steps  taken  as  events  may  make 
necosBary  and  justice  require. 

And  on  the  same  day,  Mr.  Hnsh  also  wrote  to  Mr.  MacOulloch,  Col- 
lector of  Customs  at  Baltimore,  directing  inquiries  to  be  made  as  to 
another  vessel  called  the  Congress : 

If  [he  said]  there  he  any  sufficient  protff  that  thit  vmiel  either  ha»  commuted,  or  that 
ihe  intends  to  commit,  a  breach  of  any  of  the  laws  or  Treaties  of  the  United  Stateit,  you 
will  advise  the  District  Attorney,  and  cause  prosecutions  to  be  forthwith  institnted 
against  all  parties  concerned,  and  such  other  steps  taken,  whether  wiOi  a  rjeiv  la  jtrtrft 
or  punish  offenses,  lu  juilice  requires,  and  the  laics  wilt  sanction. 

On  the  11th  of  April,  1817,  Mr.  Collector  Mallory,  having  been  re- 
quested by  Don  Antonio  Villalobos  to  detain  the  Indepencia  del  Sitd 
and  the  Altravida,  and  certain  goods  (in  fact,  prize  goods)  landed  from 
that  vessel,  for  alleged  violation  of  the  Act  of  Congress  of  1791,  Answered 
by  the  request — 

That  I  may  have  the  aid  of  every  light  to  guide  me  which  facta  can  afford.  Mid  as 
tie  allega/iona  made  bjl  you,  in  an  official  form,  must  be  presumed  to  be  bottomed  on  positit* 
facts  inhich  have  come  to  your  knoirledge,  you  will  hace  the  goodness,  I  trasi,  to  famish  me 
with  eridericc  q/'  their  exisUnot  in  yoHr  possession. 


I  ,y  Go  Ogle 
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The  Spaniard  replied,  (12  April,  1817 :) 

With  regaril  to  the  eviileace  Ton  require.  I  will  not  hesitate  to  bb;  that,  as  the  facts 
1  havti  stated  are  matter  of  piiblio  notoriety,  known  to  sverybody,  and  I  had  no  reason 
to  snpiKwe  yoLi  were  u(iiorant  of  theiu,  1  did  not  deem  it  iucuiubent  upon  me  to  add 
aaj  proof  to  the  eimple  narration  uf  them ;  and  I  was  oonfident  that,  by  going  on  to 

Kint  out  to  yon  the  stipulations  and  laws  which  are  infringed  in  oonseqnenco  of  theee 
its,  you  would  think  yourself  authorized  to  interfere  in  the  manner  rtM|uested. 
He  tlifln  meutiODed  several  circamstaiices,  justifying  (as  he  thought) 
a  strong  presumption  of  illegality  against  those  vessels,  as  "  known 
facts,"  and  added : 

If  thene  public  facts,  falling  within  the  knowledge  of  every  individnal,  require  more 
proof  than  the  pnbtio  notorielyof  them,  I  must  request  to  be  informed  as  to  the  natnre 
uf  that  proof,  and  also  whether  you  are  not  warranted  to  act  upon  just  grounds  of  bub- 
piciou,  withont  that  positive  evidenoe  which  is  only  neoeswry  before  a  Court  of  Justice. 

Mr.  Mallory  rejoined,  (14  April,  1817 :) 

From  the  viuw  I  have  taken  of  tiie  facta,  an  now  stated  by  yon,  which  it  is  to  he 
presnnied  are  to  be  rpjcarded  aa.Bpecificatloua  under  the  more  general  charges  set  forth 
in  your  letter  of  the  lljth  iuatiiiit,  I  must  renlly  confess  I  do  not  at  present  sou  grounds 
satScicut  to  justify  the  Bl«pB  yoa  require  me  to  r,ake  against  the  armed  vessels  now  in 
this  port.  Qn<l  the  merchandise  which  has  been  permitt«d  to  be  laaded  from  tbem  and 
deported  iu  the  public  store. 

He  then  observed  that,  if  the  facts  alleged  ns  to  the  original  equip- 
ment of  the  Indei>en(leiicia  were  to  be  taken  as  true,  they  did  not  clearly 
or  nneqaivocally  prove  that  her  original  equipment  iu,  or  dispatch  from, 
the  United  States  vras  unlawful;  and,  with  respect  to  a  snbsequeut 
allege<l  enlistment  of  men  in  the  port  of  N^orfolk,  he  stated  that  he  was 
engaged  in  inqniries,  in  order  to  be  satistied  upon  that  point  before  the 
vessel  WHS  permittetl  to  sail,  and'  to  be  governed  by  the  result,  "  al- 
tliough,"  he  said,  "  it  does  not  appear  to  he  perfectly  certain  that  such 
an  augmentation  of  their  force  is  interdicted  by  the  Act  of  Congress  of 
the  3d  of  March  iHSt,  which,  being  a  law  bighly  penal  in  its  nature,  will 
admit  of  no  latitude  of  coustruction.  (British  Appendix,  vol.  iii,  pages 
112-114.) 

This  correspondence  has  the  more  interest,  as  relating  to  the  case,  iu 
which  the  legality  of  the  dispatch  of  the  Independencia  (fully  armed 
and  equipped)  from  an  American  port  to  Bueuos  Ayres,  for  sale  there 
to  the  belligerent  Government  of  that  revolted  colony,  and  the  illeg^ity 
of  her  subsequent  augmentation  of  force,  became  the  subject  of  decision 
bv  Mr.  Justice  Story  in  the  well-known  prize-suit  oT  the  Santissima 
Trinidad. 

On  the  16th  September,  1817,  the  Spanish  Consul,  Mr.  Stoughton, 
wrote  to  Mr.  Fisk,  (District  Attorney  for  New  York,)  stating  a  case  of 
illegal  eulistment  of  men,  then  alleged  to  be  in  progress  on  board  a 
Veneznela  privateer  sctiooDer  called  the  Lively,  or  the  Americano 
Libre : 

Kow,  [be  said,]  as  there  must  be  provisions  in  the  laws  and  Treaties  of  the  United 
States  vesting  an  authority  in  some  of  its  officers  to  prevent  the  e<inipment  of  vessels 
■ud  the  enlistment  of  meu  in  the  United  States,  I  malie  this  application  to  you,  most 
nriceDtly  requesting  yon  to  take  whatever  measures  may  be  necessary  immeililitely,  in 
order  loprtKcnt  Iht  dijNirturt  of  the  above  vtitad,  at  Ua»t  until  ehe  iliall  ^rf  bond*  thai  the 
trflf  not  eommil  hoatilitiet  againit  Spaniih  tabfeelt.  The  vetetl,  if  i«  said,  wilt  tail  lo-marrow 
morning.  Indeed,  if  an  inquiry  were  instituted,  1  am  induced  to  believe  the  above  hrig 
would  be  fonnd  to  be  a  pirate. 

In  support  of  this  application,  two  depositions  of  persons,  who  stated 
that  attempts  had  been  made  to  induce  them  to  enlist  on  board  the 
vessel  in  qnestiou,  were  sent  on  that  and  the  following  day.    Mr.  Dis- 
trict Attorney  Fisk  replied,  on  the  17tli  September,  1817 : 
I  have  dniy  received  your  notes  of  yesterday  evening  and  of  this  day,  and.  h»ve 
27  c 
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referred  to  tbe  atatuteB  providins  for  the  pnnishmeDt  of  tho  offeaies  Bt-atod.  It  it  not 
a  eiuit,/rom  the  emdaice  mentions,  Uial  would  juati/g  the  CoUeelor  in  detaintHg  Ike  rraarf. 
The  aggreeeioa  i a  to  be  panicbed  io  tbe  ocdiunr]'  mode  of  proeecntiog  those  who  tn 
gnilty  of  miademeauoTB,  Oath  is  to  be  made  of  the  facts  hy  the  complaiiiant,  whu 
enters  into  a  recoffnizauce  lo  appear  and  proseeiite  the  otfendera  before  any  procexs  cau 
isane.  This  oath  being  made  and  recogoiziioce  t-aken,  the  Judge  of  tbe  Circuit  Cunn 
will  issue  a  warrant  to  apprehend  the  accused,  and  bring  tbem  before  him,  to  be  furthrc 
dealt  with  according  to  law.  When  apprehended,  it  is  the  province  of  the  Attorurv 
of  the  United  States  to  conduct  the  pioseculion  to  judgment.  I  have  no  autboritr  tci 
Hdininiater  an  outh,  or  to  isaiie  a  warrant,  nor  hare  I  the  iMticer  to  iuue  aiij/  proaai  la 
arrat  and  detain  Iht  regnl  in  qurilion,  anUta  by  the  direction  of  an  Exccutite  officer  nf  Ihi 
United  Slata.  •  •  •  B;  adverting  to  the  statutes,  it  will  be  seen  that  tbe  veiset  i> 
uot  liable  to  seizure  for  the  act  of  any  person  enlisting  bioiaelf  to  go  on  board,  or  fnr 
hiring  or  retaining  auotlier  person  to  enlist:  the  puaiAmtnt  i»  pertonal  to  Ihe  ojfeadtit. 
'  '  '  It  i»  impracticable  for  me,  or  for  any  other  officer  of  tke  United  StateM,  to  laliean) 
legal  meataree  agtaaet  aggreisori,  upon  Ihe  indefinite  etaiement  of  certain  panoni  being  («ii- 
m-ii«d  in  an  ill^at  trantaction.    (British  Appendix,  vol.  iii,  pp.  119, 120.) 

Tliis  precedent  will,  it  is  trusted,  be  borne  in  mind  whenever  tbe  Arbi- 
traturs  may  have  occasion  to  consider  the  questions  connected  vith  thf 
enlistment  of  certain  men  on  board  the  Shenandoah  on  tbe  uigtit  of  the 
departure  of  that  vessel  from  Melbourne  in  IS64. 

On  30th  September,  1820,  Mr.  Secretary  Adams  wrote  thus  to  the 
Portugaeae  Minister,  the  Chevalier  de  SeiTa: 

Tbe  judicial  power  of  th«  United  States  is,  by  tbeir  Conatitntioii.  vested  in  their  Sn- 
prenieConrt  aud  in  Tribunals  subordinate  to  tbe  same.  Tbe  Judges  of  these  TribtiDalx 
nrc  Amenable  tu  the  conutrr  hy  impeach nieut,  and  if  any  Fortngiicse  aabject  bas 
suffered  by  the  net  of  any  citizen  of  the  Unitetl  Slates  within  tbeir  jurisdiction,  it  ib 
before  these  Tribunals  that  the  remedy  is  to  be  sought  ond  obtained.  For  any  art*  uf 
citizens  of  the  United  States,  committed  out  of  tbtir  Jurisdiction  and  beyond  th»ir 
control,  the  OoverDRiuDt  of  tbe  United  States  is  not  responsible.    ■     •     • 

The  Government  of  the  United  States  have  noitiier  countenanced  nor  permitted  Hoy 
violation  of  their  neutrality  by  their  citizens.  They  have,  by  rariont  and  iiiKormirt  tcl- 
of  legtsJalion,  manifested  their  constant  enrneatueiu  U>  fulHII  their  duties  toward  a'l 
parties  to  that  war.  Theg  kare  rtprttted  eeery  iiilndrd  rMati<m  of  thrm  vhick  hai  krt 
brought  b^ore  th^  Coarii,and  labtlanliated  by  tetiltiioaii,c-oiiformttile  to  principlee  rfcofMi:ttl 
by  ail  Tnbanaltofa  aimiUtr  Jai-itdiHion.     (British  Appendix,  .vol.  iii,  pp.  l.W,  ISS.) 

On  the  14tb  May,  1S69,  Mr.  Hoar,  Attorney-General  of  the  Uuit«d 
States,  thus  instructed  Mr.  Smith,  District  Attorney  for  Pbiladelphiti : 

Wheneeer  oomplaint  it  made  against  any  veilel  on  triulicOTlhy  eridenoaiufficteni  loataWilk 
before  a  Court  of  Jailioe  probable  oaiwe  to  believe  that  such  nuKl  it  forfoiahlt  for  a  ri«lii- 
(ion  of  the  Neatralily  Laim,  you  are  instructed  to  lite  a  libel,  and  arrest  the  vessel. 
(Documents  accompanying  the  Counter  Case  of  the  United  States,  Part  iii,  p.  743.) 

On  tbelTth  Mi^j-,  1869,  Mr,  Pierrcpoint,  District  Attorney  of  New  York, 
wrote  to  Mr,  Attorney-General  Hoar  with  respect  to  certain  vessels 
called  the  Memphis  and  Santiago,  accused  of  a  hostile  destinatiou 
against  Cuba: 

There  it  no  evidenee,  at  yet,  on  tehich  lo  delain  them,  I  would  suggestthat  if  UwSpan- 
ith  Minitter  teonld  iiulrucl  the  Spanish  Consulhrre  to  lakt  tome  paint  and  eollrct  lomrrri- 
deaee  relating  to  these  inatteta,  and  bring  it  to  my  notice,  1  shall  act  with  the  greatest 
promptness. 

On  the  11th  May,  1869,  Attorney-General  Hoar,  forwarding  this  let- 
ter to  Mr.  Secretary  Fish,  said: 

The  several  District  Attorneys  are  instructed  that,  wheiiertr  taffldent  fidence  it  mo'' 
know*  to  them  to  tttabtitk  bi^ore  a  Court  of  Juttice  probable  cauie  to  belitte  that  any  tmcl 
it  forfeitable  for  a  violation  of  the  aeatrality  laic»,  they  are  to  tile  a  liliel  aud  arrest  tbr 
vessel.  (Cuban  Correspondence,  Isee-Tl,  presented  with  tbe  Americao  Counter  Csse. 
pp.  58,  59.) 

On  the  same  day.  Mr.  Attorney-General  Hoar  sent,  as  general  instnii.-' 
tiouB  to  the  United  States  Murshala,  a  copy  of  a  lettor  addressed  od  tbe 
20th  of  May  to  the  Marshal  for  the  Soucberu  District  of  Hev  Tort, 
which  contained  the  following  pa.ssage: 

It  it  not  deemed  betl,  at  prettnl,  to  anthorile  or  require  you  lo  employ  detectita  f>i  '^' 
tpedal purpote  of  diteontring  violationtof  the  pi-otitioat  <if  thitAct,   (the  Act  of  CoagTf 
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re  expeated  to  reeeivt  all  infyrmation  that  txay  be  of- 

,...., ...  rBOl"Hil8pidon  that  may  come  to  your  knovrled);.- ; 

aod,  to  eaaeit  wherb  yoar  action  ia  reqiiireil,  to  bo  vif^ilant,  prompt,  anil  eflicieiit.  I 
will  thank  you  to  commutiicate  to  me,  from  time  to  time,  any  iDtormiitiou  thut  yoii 
may  deem  truHtwortby  and  important. 

On  the  38th  December,  1870,  Mr.  Fish,  Secretary  of  State,  wrote  thus 
to  Mr.  Boberts,  the  Spanish  Minister : 

Tbe  nndeTBJKDeil  takes  tb«  liberty  to  call  tho  attention  of  Mr.  Roberts  to  tbe  iaet 
Ibat  H  District  Attorney  of  the  Uuited  Statoa  is  un  officer,  whose  dnties  ur«  regulated 
by  law,  and  who,  in  tbe  absence  uf  executive  warrant,  hae  no  right  to  detain  the  retteli 
of  American  citizens  ipilkout  Ugal  pronfi,  foandtd  not  upon  lumatai,  or  upon  the  anlecedenl 
ehariKttr  of  a  vtatel,  or  upon  the  belief  or  coacielioa  of  a  CokihI,  but  upon  proof  tubmitted 
atwrding  to  Ike  forma  required  by  la\e.     (British  Connter  C'aae,  puge  46.) 

These  extracts  tire  conceived  to  show  that  the  principles  and  rules  of 
practice  of  the  Executive  authorities  of  the  UDit€d  States,  as  to  tbe  ev- 
idence necesHary  to  constitute  "  reasonable  ground  for  belief,"  tliat  any 
illet^I  equipment  haa  been  made  or  is  being  attempted  within  their  ju- 
risdiction, and  to  call  for  "diligence"  in  the  use  of  the  preventive 
IwwerB  of  their  law,  have  always  been,  and  still  are,  essentially  the  same 
with  those  on  which  the  Government  of  Great  Britain  acted  during  the 
transactions  which  are  the  subject  of  the  present  iuQuiry. 

After  these  instances  of  the  practice  of  the  United  States  in  similar 
cases,  it  seems  hardly  necessary  to  recur  to  the  eztraordi-  jj.  „(  ,h,  „_.. 
iiary  suggestion  of  Mr,  Dudley,  adopted  in  tbe  American  Ar-  if'SiIli'JIir, ^Jw 
gumeut,  (page  44,)  that  whenever  the  American  Consul  at  bS'.^  wmll'icmiJ 
Liverpool  told  the  British  authorities  that  "he  had  uo  SJr"Jrt«  a'' 
doubt"  about  the  character  of  a  particular  vessel,  they  '"''™* 
onghtto  have  accepted  this  as  sufQcient  till  the  contrary  was  shpwu, 
MQd  not  to  have  thrown  the  burden  of  proof  upon  the  persons  giving 
the  iuformation  ;  that  "the  Government  ought  to  investigate  it,  and  not 
call  upon  us  for  proof."  It  was  indeed  quite  right  and  proper  that  the 
oflicers  of  the  British  Government  should  investigate  every  case  of 
which  they  were  so  informed  for  themselves,  as  well  as  they  were  able; 
and  this  is  what  they  actually  did  on  all  occasions.  But  tbe  British  au- 
thonties  at  Liverpool  had  too  frequent  experience  of  the  error  and  fallacy 
of  Mr.  Dudley's  conclusions,  drawn  from  the  association  with  particular 
vessels  of  firms  or  persons  known  or  believed  to  be  in  the  Confederate 
interest,  to  make  it  possible  for  them,  as  reasonable  men,  to  act  upon 
Mr,  Dudley's  charges  as  sufficient  to  throw  the  burden  of  proof  upon 
tbe  parties  accused,  even  if  such  a  principle  had  not  been  opposed  both 
to  British  and  to  American  law.  In  August,  1861,  the  American  Con- 
sul at  Liverpool,  through  Mr.  Adams,  denounced  the  Bermuda  as  an 
"armed  steamer,"  which  was  "believed  to  be  about  to  be  dispatched 
with  a  view  of  making  war  against  the  people  of  the  United  States," 
and  which  was  "  ostensibly  owned  by  Fraser,  Trenhotm  &  Co."  (British 
Appendix,  vol.  ii,  page  133.)  Mr.  Aditms,  writing  to  Mr.  Seward  on  the 
30th  August,  1861.  said ;  "  No  stronger  case  is  likely  to  be  made  out 
against  any  parties  than  this.  The  activity  of  our  Consuls,  Messrs. 
Wilding  and  Davy,  furnished  me  with  very  exact  information  of  all  the 
circumstances  attending  the  equipment  of  this  vessel,  and  yet  Her  Maj- 
esty's Government,  on  being  apprised  of  it,  disclaimed  all  power  to  in- 
terfere." (American  Appendix,  vol.  i,  page  518.)  The  Bermuda,  never- 
theless, turned  out  to  be  an  ordinary  blockade- runner.  In  March  and 
April,  1803,  a  ship  called  the  Phantom,  building  at  Liverpool  by  W. 
Miller  &  Son,  for  Fraser,  Trenholm  &  Co.,  and  supplied  with  engines 
by  Fawcett,  Preston  &  Co.,  at  the  launch  or  trial  trip,  of  which  Captain 
Bullock,  Mr.  Tessier,  and  Mr.  B.  Hamilton,  &c.,  were  present ;  and  an- 
other ship  called  the  Southerner,  building  at  Stockton  for  Fraser,  Tren- 
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Iiolui  &  Co.,  and  iiieaut  to  be  commaiided  by  Captain  Butclier,  were  in 
like  manner  denounced.  Affidavits  of  the  conae'ctioQ  of  these  firiuH 
and  persons  with  the  ships  were  furnished ;  and  tbe  accasations  were 
pressed  with  great  pertinacity,  even  after  Mr.  Squarey,  the  legal  adviser 
of  Mr.  Dudley,  at  Liverpool,  had  admitted  that  (as  to  the  Phantom) 
there  was  no  case.  About  tbe  Southerner,  Mr.  Dudley  affirmed,  from 
the  beginning,  with  the  utmost  positiveneas,  that  "  there  was  no  donbt." 
And  yet  it  turned  oat  that  the  charges  as  to  both  these  vessels  also 
were  wholly  groundlesR,  uotwithatandiog  the  interest  in  them  of  those 
firms  and  persons,  whose  very  names  seem  to  have  been  supposed  by 
tbe  Consuls  of  the  United  States  to  he  sufficient  primafade  evidence 
of  a  violation  of  the  law.  The  Phantom  proved  to  bo  a  blockade-run- 
ner, and  the  Southerner  to  be  a  passenger-vessel,  whose  first  employ- 
ment was  to  carry  Turkish  pilgrims  in  the  Mediterraueau.  (Britisb 
Appendix,  vol.  ii,  pages  167-209.) 

With  respect  to  the  value  of  the  suggestions,  iu  the  Argument  of  tbe 
«.Th'  ««!,.«.  '^t''t*d  States,  that  certain  parts  of  their  administrative 
,]r.c,u.  oj^w™ '  machinerj-  (such  as  the  employment  of  District  Attorneys, 
™  "prTii,"'^'  and  the  encouragement  offered  to  informers  by  the  law, 
which  gives  them  half  the  forfeitures  obtained  by  their 
means)  are  more  effective  than  the  practice  of  Great  Britain,  under 
which  the  Attorney-General  is  (in  England)  the  only  public  prosecutor, 
and  uo  share  of  any  forfeiture  under  the  Foreign-Enlistment  Act  is 
given  to  informers ;  light  may  also  be  derived  from  the  preceding  ex- 
tracts. On  these,  however,  and  all  similar  points,  (giving  to  tbe  autlior- 
ities  of  the  United  States  the  credit  which  they  claim  for  using  sneb 
preventive  powers  as  they  possessed  in  good  faitb,  and  with  what  they 
deemed  dne  diligence  for  their  intended  purposes,)  no  evidence  can  Ik 
more  instructive  tban  that  of  practical  results. 

Between  the  years  1815  aud  1818,  (notwithstanding  everything  which 
the  Executive  of  the  United  States  could  do  to  the  contrary,)  twenty- 
eight  vessels  were  armed  or  equipped  in,  aud  dispatched  from,  the  ports 
of  tbe  United  States,  or  within  their  jurisdiction,  for  privateering 
against  Spain,  viz,  seven  at  f^ew  Orleans,  one  at  Barrataria  iu  the 
Gulf  of  Mexico,  two  at  Charleston,  two  at  Philadelphia,  twelve  at  Bal- 
timore, and  four  at  New  York.  (See  the  list  furnished  by  the  Spanish 
Minister,  Appendix  to  British  Case,  vol,  iii,  page  133.) 

In  the  years  1816  to  1S19,  twenty-six  ships  were  armed  in  and  dis- 
patched from  Baltimore  alone  for  privateering  against  Portugal.  (Let- 
ter from  Chevalier  de  Serra,  November  23,  1819.     Ibid.,  page  155.) 

In  the  period  between  1816  and  18U8,  sixty  Portuguese  vessels  were 
captured  or  plundered  by  privateers  armed  in  American  ports,  and  tbe 
ships  and  cargoes  appropriated  by  the  captors  to  their  own  use.  (Letter 
from  Senhor  de  Figaniere  e  Morao.     Ibid.,  page  165.) 

The  Proclamation  of  President  Van  Buren,  of  the  5th  of  January, 
1838,  stated  that  information  had  been  receeived  that,  "  notwithstautl- 
ing  the  Proclamation  of  the  Governors  of  the  States  of  New  York  and 
Vermont,  exhorting  their  citizens  to  refrain  from  any  unlawful  acts 
within  the  territory  of  the  United  States,  and  notwithstanding  the 
l>resence  of  the  civil  officers  of  the  United  States,  •  •  •  arms  anil 
munitions  of  war  and  other  supplies  have  been  procured  by  the  (Cana- 
dian) insurgents  in  the  United  States;  that  a  military  force,  consisting 
in  part,  at  least,  of  citizens  of  the  United  States,  had  been  actually 
organized,  had  congregated  at  Navy  Island,  and  were  still  iu  arms  under 
the  command  of  a  citizen  of  the  United  States,  and  that  they  were  con- 
stantly receiving  accessions  and  aid." 
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Od  the  10th  March,  1838,  a  temporary  Act  of  CongreHB  was  parsed  to 
provide  for  more  efBcacious  action  in  repressing  these  outrages  than  w»9 
provided  by  the  Act  of  1818. 

Nevertheless,  on  the  21st  November,  1838,  President  Van  Buren  found 
it  necessary  to  issue  another  Proclamation,  in  which  he  said  that,  in  dis- 
regard of  the  solemn  warning  heretofore  given  to  them  by  the  Procla- 
mntions  issued  by  the  Execntive  of  the  G-eiieral  Government,  and  by 
Home  of  the  Governors  of  the  States,  citizens  of  the  United  States  had 
combined  to  disturb  the  peace  of  a  neighboring  and  ftiendly  tiation  ; 
and  a  "hostile  invasion"  had  "been  made  by  the  citizens  of  the  United 
States  in  conjunction  nith  Canadians  and  others,"  who  "are  now  iu 
arms  against  the  authorities  of  Canada,  in  x>erfect  disregard  of  their 
own  obligations  as  American  citizens,  and  of  the  obhgations  of  the  Gov- 
ernment of  their  country  to  foreign  nations." 

In  August,  1849,  President  Taylor  issued  a  Proclamation,  stating  that 
there  was  "  reason  to  believe  that  an  armed  expedition"  was  "al>out  to 
be  fitted  out  in  the  United  States  with  an  intention  to  invade  Cuba  f 
aud  letters  were  written  on  the  subject  to  the  District  Attorneys  in  Lou- 
isiana and  at  Philadelphia,  Baltimore,  and  Boston.  (Appendix  to  Amer- 
ican Counter  Case,  pages  646-648.) 

On  the  7th  of  May,  1850,  Lopez,  nevertheless,  left  Orleans  with  five 
buodred  men ;  landed  at  Cardenas,  and,  after  occapying  the  town,  fled 
ou  the  approach  of  the  Spanish  troops,  and  returned  to  the  United 
States. 

It  appears,  ftxim  the  Appendix  to  the  American  Ckinnter  Case,  that 
orders  were  given  for  his  arrest  on  the  25th  of  May,  1S60,  but  the  result 
is  not  mentioned.     (Pages  6G6,6(il.) 

On  the  2Tth  May,  1850,  he  was  arrested,  but  discharged ;  and  Although 
the  Grand  Jury  brought  in  a  true  bill  against  him  ou  the  21st  July,  the 
prosecution  was  abandoned. 

On  the  3d  August,  1850,  be  started  on  a  second  expedition  with  four 
hDndred  men,  and  wa«  executed  in  Cuba  on  the  11th  September. 
(British  Counter  Case,  pages  86,  37.  See  also  Appendix  to  American 
Counter  Case,  pages  67tf-686.) 

In  October,  1853,  an  expedition  against  Mexico  issued  nnder  Walker 
from  San  Francisco,  and  seized  the  town  of  La  Paz.  In  May,  1855,  a 
second  expedition  issued  Arom  the  same  city,  under  the  same  adventurer, 
against  Central  America.  This  expedition  landed  at  Kealejo,  and 
Walker  continued  in  Central  America  until  May,  1857,  when  he  was 
conveyed  from  Bivas  in  the  United  States  ship  of  war  Saint  Mary's.  He 
tben  made  preparations  in  the  United  States  for  a  third  expedition ;  and 
these  renewed  preparations  occasioned  the  circular  of  SL^pteiiiber  18, 
1857,  urging  the  District  Attorneys  and  Marshals  to  use  "  due  diligence" 
to  enforce  the  Act  of  1818.    (British  Counter  Case,  page  38.) 

In  spite  of  this.  Walker  again  eluded  the  law  on  the  11th  September, 
1857,  and  sailed  IVom  Mobile  with  three  hundred  and  fifty  men.  After 
occupying  Fort  Castillo  in  Central  America,  he  was  intercepted  by  Com- 
modore Paulding  and  brought  to  the  United  States.  The  American 
Argument  mentions  this  officer  as  one  of  those  who  have  been  employed 
"  to  maintain  the  domestic  order  and  foreign  peace  of  the  Government," 
(page  TO;)  presumably  on  this  occasion;  but  it  will  be  seen,  from  the 
Aptiendix  to  the  American  Counter  Case,  that  his  conduct  waa  severely 
censured  by  the  President  at  the  time,  (page  612.) 

In  December,  1858,  another  expedition  started  from  Mobile  in  the 
Susan,  but  was  frustrated  by  the  vessel  being  wrecked. 
In  November,  1859,  a  further  expedition  was  attempted  in  the  Fashion. 
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In  Jnne,  1860,  Walker  oiade  hia  last  expedition  from  the  United 
States,  and  was  sbot  at  Triixillo.  (British  Counter  Case,  pages  37-40. 
See  also  Appendix  to  American  Counter  Case,  pages  515-518,  612-427, 
632-6i3,  707-709.) 

It  may  be  iuterestiug  to  mention  that  a  correepondence,  respecting 
claims  between  tlie  Bepablic  of  Nicaragua  and  tbe  United  States,  has 
recently  been  published  in  the  nfiicial  Gazette  of  that  Republic,  in  which 
the  Governmeut  of  Nicaragua  desired  that,  in  a  proposed  adJuBtnient  of 
claims  by  a  Mixed  Commission,  tbe  claims  of  Nicaragua  for  injuries  and 
losses  sustained  by  these  "filibuateriug"  expeditions  should  be  taken 
into  consideration.  The  Government,  however,  of  the  United  States 
declined  all  responsibility,  on  the  ground  that  they  had  fulfilled  all  that 
could  be  required  of  them,  either  by  the  laws  of  the  United  States  or 
by  international  taw,  and  declared  theae  claims  to  be  inadmissible. 

The  British  Counter  Case  gives  an  account  of  the  open  preparations 
for  ail  attack  on  Canada  continued  during  the  years  1865-'66,  Tbe  first 
raid  took  place  from  Buffalo  and  Saint  Albao's  in  June,  1866. 

The  second  raid  was  from  Malone  and  Saint  Alban's,  in  May,  1870. 

Tbe  third  raid  was  on  tbe  Pembina  frontier,  iu  October,  1871. 

£2)ieditiona  proceeded  from  the  United  States,  in  aid  of  the  Gnban 
insurgents,  in  tbe  Grapeshot  and  Peritt,  in  May,  1869;  and  from  Nen* 
Orleans  in  the  Cespedes,  or  Lilian,  in  October,  1869.  (Tbe  latter  vae 
stopped  at  Nassau.) 

Another  expedition,  iu  tbe  Hornet  or  Cnba,  (the  vessel  having  been 
previously  libeled  in  the  Admiralty  Court  and  bonded  in  1870,)  landed 
in  Cuba  in  January,  1871.     (British  Counter  Case,  page  45.) 

Tbe  foregoing  narrative  is  necessarily  brief  and  imperfect;  but  it 
shows,  besides  the  systematic  privateering  practiced,  by  subjects  of  tbe 
United  States,  against  Spain  and  Portugal  iu  1816-'28,  (when  upward 
of  fifly-four  privateers  are  mentioned  as  having  been  armed  and  dis- 
patched from  American  ports,)  two  expeditious  against  Cubauuder  Lopez; 
six  expeditions  nnder  Walker;  three  Fenian  raids;  and  three  expedi- 
tions iu  aid  of  tbe  Cuban  insurgents.  The  latter,  according  to  the 
reports  in  the  American  press,  would  appear  to  be  stilt  continued. 

IX. — General  Conclusion:  the  failure  to  prenent  does  not  altcayg  prove  a 
want  of  "  due  diligence," 

The  general  result,  to  which  we  have  been  led  as  well  by  reason  and 
17  Thf  ««!«.  principle  as  by  experience,  is  this:  that  occasional  (it  ma.v 
wit'  ^^ThTi  even  be  frequent)  failures  to  prevent  acta  contrary  to  law, 
y"  JTbi™."  and  injurious  to  a  friendly  State,  may  nevertheless  be 
'£p''^^°,^°m  entirely  consistent  with  a  serious  intention  and  boiia-fide 
'i,.,„',^^',  c7t«5  endeavor,  on  the  part  of  the  Goverament  whose  subjects 
'""'"'  '■  commit  such  acts  witliin  its  jurisdiction,  to  prevent  them, 
and  with  the  use  of  due  diligence  for  that  purpose ;  that,  without  time!}' 
iuforuiation  and  evidence  of  a  legal  kind,  sufficient  and  proper  to  con- 
stitute a  "  reasonable  ground  of  belief,"  no  obligation  to  use  any  such 
diligence  arises,  and  that  the  Governinent  of  a  civilized  nation  cannot 
be  held  wanting  in  due  diligence  if,  having  maile  reasonable  provision 
by  law  for  the  prevention  ol'  illegal  iicts  of  this  nature  on  the  part  of  its 
citizens,  it  proceeds  to  deal  with  all  auch  cases  iu  a  legal  course,  acconl- 
ing  to  its  accustomed  methods  of  civil  administration.  This  is,  io  fact, 
the  "  diligence,"  and  the  only  diligence  which  is,  iu  such  cases,  generally 
"  due  "  from  an  independent  State  to  a  foreign  Government ;  and  from 
this  it  follows  that  accidental  and  nuinteutional  difficulties  ordelaj's, 
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or  even  slips  and  errors,  auch  as  are  liable  to  result,  in  tbe  conduct  of 
piilllie  affairs,  from  the  natnre  of  the  sabordiuate  iDstrnineDtB  by  which, 
and  the  uircum stances  niider  which,  civil  Governmeutis  aecessarily  car- 
ried ou,  and  afraiiist  which  no  ImtDao  foresight  can  always  absolutely 
provide,  onght  not  in  themselves  to  be  regarded  as  instances  or  proots 
of  a  want  of  "  doe  diligence,"  where  good  faith  and  reasonable  activity 
on  the  part  of  the  Government  itself  has  not  been  wanting.  Least  of 
all  can  the  Government  of  a  free  country  be  held  wanting  in  dae  diligence^ 
on  the  ground  of  errors  of  judgment,  into  which  a  Judge  of  a  Court  of 
Law,  in  the  exercise  of  a  legal  jurisdiction  properly  invoked,  may  have 
fallen  (as  when  the  Florida  was  acquitted  at  Nassau)  in  the  decision  of 
a  particular  case. 

"Tbe  United  States  af;ree  with  Her  Mnjeaty's  GorerniueDt  when  it  saya,  ss  it  does 
~a  its  Cminter  Case,  tbat  it  nbonld  not  be,  and  tUey  hope  it  is  not,  in  the  power  of  Her  ' 


Mnjpsty'B  Ooveniment  t«  instruct  a  judge,  whether  ih  the  United  Kingdon 
colony  or  ilependence  of  the  CroTTn,  bow  to  decide  a  particular  case  or  (|nGSIion.  No 
juiigti  in  Her  Majesty's  dominions  should  submit  to  be  so  instrncttMl ;  no  community, 
however  small,  ehonld  tolerate  it ;  and  no  minister,  hon'ever  powerful,  should  eTer 
tUiak  of  attempting  it."    (Argnmeot  of  the  United  States,  p.  IStl.) 

This  beingso,  if  the  Government  had  information  and  evidence  which 
made  it  their  duty  to  detain  such  a  ship  as  the  Florida,  and  to  endeavor 
to  prosecute  her  to  condemnation,  and  if  they  actually  did  so,  and 
offered  for  that  purpose  projwr  evidence,  they  used  all  the  diligence 
which  was  due  from  them.  Over  the  judgment,  whether  right  or  erro- 
neous, they  bad  uo  control ;  and  for  it,  if  erroneous,  tbey  have  no  respon- 
sibility.^ 

But  the  counsel  of  the  United  States  say  that — 

'*  The  efforts  of  the  British  Case  and  Couuter  Case  to  ascribe  to,  or  apportion  among, 
tbe  various  depart  meats  of  Datioual  authority,  legislative,  judicial,  and  execntive, 
priucipal  or  sulrardiiiate,  the  true  measure  of  obligation  and  responsibilitv,  and  of  fault 
or  failure,  in  tbe  premises,  at  among  tliemfeheg,  seem  wholly  valueless.  \f  the  sum  of 
the  obligations  of  Oieat  Britain  to  the  United  States  was  not  peiiormed,  the  nation  wao 
iti  fault,  wherever,  in  the  functious  of  the  State  or  their  exercise,  tbe  failure  in  duty 
arose."    (Arguoieut,  p.  147.) 

The  question,  whether  "the  sum  of  the  obligations  of  Great  Britain 
to  the  United  States"  was  or  was  not  performed,  (which  is  the  point  at 
itisne,)  seems  to  be  here  assumed.  A  petitio  priTtdpii  cannot,  of  course, 
be  au  answer  tu  arguments  intended  to  show  that  the  sum  of  those  na- 
tional obligations  was,  in  fact,  performed.  The  United  States  affirm  that 
iu  the  varions  cases  in  which  they  themBelves  failed  to  prevent,  within 
their  own  territory,  equipments  and  expeditions  hostile  to  other  States, 
the  sum  of  their  own  national  obligations  was  performed ;  and  yot  they 
seem  to  deny  to  tbe  Government  of  Great  Bribuu  the  benefit  of  the  same 
equitable  principles  of  judgment.  . 

X. — 0/  the  burden  of  proof  ,  according  to  the  Treaty. 

They  go  further;  they  seek  to  invert  the  whole  burden  of  proof  in  the 

present  controversy :  ^  i,t.ii>n«io- 

The  foundation  of  the  obligation  of  Great  Britain  to  nse  "duo  diligence  ^.f  JS^'i  "!l 
taprtvent"  certain  a«ta  and  occurrences  within  its  Jurisdiction,  a»  mm-  ^'  r«m  cunirn' 
lioned  im  the  three  Buhi,  is,  that  tkoae  acta  and  occarreaoe*  tcithin  ila  Jai-iedic-  '""' 

'The  judgment  of  acquittal,  when  once  pronounced  by  the  Court  of  AdmirSilty  in  favor 
of  the  vessel,  was  conclusive,  as  a  judgment  in  rent,  preventing  tbe  poBaibility  of  her 
being  afterward  again  seized  as  forfeited  for  a  breach  of  tbe  British  foreign -Enlistment 
Act,  except  on  the  ground  of  some  new  violation  of  the  law,  subsequent  to  thatjudg- 
ment.  This  point  of  law  was  expressly  determined  by  tbn  Supreme  Court  of  tbe  United 
Stales  in  the  case  of  Gelstou  n.  Hiiyt,  alreaily  mentioned.  The  effect  of  judgmenti  In 
rpM  by  courts  of  admiralty  is  everywhere  recognized  by  international  law. 
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lion  are  offenatt  againit  inieniatioiial  lav,  and,  being  Injurious  to  the  UDited  Btatei,  fut' 
nisbed  Jaot  occOBion  for  reneatiueDt  ou  tbeir  part,  aud  for  ruparation  and  iiiilemniti  by 
Great  Biitain,  wileai  these  offenaivo  act«  and  uccurreuces  aliall  be  afflrmativel;  sbovD 
to  have  proceeded  from  conduct  and  causea  for  which  the  Governmant  of  Great  Briuin 
IB  not  responsible.  But  by  the  Uuc  of  nations  the  Stale  ii  rr>pontible/or  all  offtntta  aymmillfi 
againat  intematUntol  hxa  arinng  trifAia  ill  juriidicfion,  by  wbieh  a  foreifpi  State  saffietk 
injnry,  unIu*  the  fomer  can  clear  Uielf  <if  retpoKtibiUtii  bg  demoniirating  iU  /rredoM  from 
fault  in  the  pretniaes.  (Page  154.) 
.   Aod  Hgain,  at  page  154 : 


of  the  preitmptire  relation  trAicft  the  iilule  btart  to  thv  cffetiM*  and  in 
d  neceeiariiv  throici  upon  it  the  bardtu  of  the  t-ixu' 
,.    hupniof  of  due  diligence  ou  its  part  to  preveu 
fact  aod  ill  sfiite  of  itd  efforts,  have  been  committed  witDin  its  Jurisdiction,  ami  bsrt 


pated  and  prored  neceeMriiv  Ihrotea  upon  it  the  bardtn  of  Iht  tixulpaloiy  pmaf 
that  is  to  Huy,  the  pniof  of  due  diligence  ou  its  part  to  preveut  the  offenst 

fact  aocl  iu  spit«  of  it«  efforts,  have  Ih   '    '"    '  ~' 

nrougbt  the  iitJurJes  complained  of. 

In  tbe  face  of  tLe  sixth  article  of  the  Treatj*,  by  which  Her  Mitjoslv 
at  Ih » 0.  expressly  declines  to  assent  to  the  three  Bules  as  a  stale- 
""'  iTZT"' i"''  ^^^^  of  priiiciples  of  international  law  which  were  in  force 
'""'  ""'"■"■  when  these  claims  arose,  but  agrees  that  the  ArbitratOM 
may  apply  these  rules  to  the  decision  of  the  claims,  vpon  the  footing  i-j 
an  undertaking  by  Great  Britain  to  act  upon  tbeir  principles — it  is  here 
assumed  that  all  sucb  acts  or  occarrences  within  British  jurifldictioQ  as 
are  mentioned  in  the  Treaty  are  to  be  dealt  with  by  the'Arbitrators  as 
offcjutes  against  international  law;  notwithstanding  the  prooftn,  given  iti 
the  British  Counter  Case  and  tbe  annex  (A)  thereto,  anil  referred  to  at 
tbe  coinmenvemeiit  of  tbis  paper,  that  international  law  never  ilid  reqiiiif 
a  neutral  Government  to  prohibit  and  prevent  the  mannfactnre,  »ilf. 
aud  dispatch  of  unarmed  ships  of  war,  by  ita  cittzena  wilhiu  its  terri- 
tory, for  a  belligerent. 

In  the  face  of  the  three  Bales  themselves,  which  afBrm  the  obligation 
of  dae  diligence  to  prevent,  only  when  there  are '*  reasonable  grouuils 
to  believe"  that  some  prohibited  act  has  been  or  is  about  to  be  doni'. 
the  United  States  decline  the  burden  of  establishing,  in  each  or  any 
case,  tbe  existence  of  this  preliminary  and  indispensable  condition,  rm- 
sonable  ground  for  belief;  and  tbey  usk  that  tbis  should  be  taken  fur 
granted  in  every  case  until  it  is  disproved. 

To  justify  this  disregard  of  the  primary  condition  of  the  rnles,  the> 
^      appeal  to  a  supposed  law  of  nations,  which  is  said  universally 
„.mJ^»7j...'iJi  to  throw  the  onus  of  demonstrating  its  own  fi:«ffdotn  from 
'""""■""■  "fault  in  the  premises"  ujion  every  State  whose  citiieDj 

commit  any  offense  against  international  law,  injnrious  to  a  foreign 
State  within  its  jurisdiction;  which  principle,  as  was  shown  in  tbe  early 
part  of  this  paper,  bos  never  been  extended  to  cases  (like  tbe  presenl' 
when  the  acts  in  question  have  been  done  by  individnals  or  by  small 
numbers  of  citizens.  The  XJnit«d  States  do  not  admit  themselves  to  W 
responsible  for  all  the  equipments  and  hostile  expeditions  of  tbeir  citi- 
zens against  foreign  States  wbicb  they  have  failed  to  prevent,  under 
the  propositions  that  "  it  is  presumed  that  a  Sovereign  knows  what  bis 
subjects  openly  aud  frequently  commit ; "  that,  "  as  to  bis  power  of  hin 
dering  the  evil,  this  likewise  is  also  presumed  unless  the  want  of  it  W 
clearly  proved."  But,  if  those  propositions  would  not  be  applicable 
against  tbe  United  States,  why  are  they  to  be  applied  against  Great 
Britain,  to  cases  much  further  removed  in  their  nature  and  circumstanees 
from  the  terms  of  the  propositions! 

It  happens  that  there  is  a  decision  of  weight,  of  which  tbe  UniteJ 
II.  Ti.f.in»™i=  States  long  ago  bad  the  benefit  in  a  former  controversy 
l!lirb7i'hr'J^,mI;".:  witli  Great  Britain,  under  circumstances  not  very  dissimilar 
V'.'"tV'  "YmMl  in  principle,  which  is  directly  opposed  to  thia  atteroirto" 
■"'■'■"'■  their  part  now  to  alter  the  burden  of  proof.    The  Tniteil 
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States  come  before  the  Arbitrators  under  an  agreement  of  the  Queen 
of  Great  Britain,  by  which  Her  Majesty  authorizes  the  Arbitrators  to 
assnme  that  she  had  nndertakeu,  wheu  the  present  claims  arose,  to  act 
upoD  tbe  principles  set  forth  in  the  three  Rules,  tfaoagh  not  admitting 
theiu  to  have  been  then  in  force  as  rules  of  international  law.  In  1798, 
Great  Britain  came  before  the  Comntissioners  of  Claims  under  the  Treaty 
of  1794,  with  an  actual  undertaking  by  the  United  States  to  nse  all  the 
means  in  their  power  to  restore  all  British  prizes  brought  into  ports  of 
the  United  States,  after  a  certain  date,  by  any  vessel  illegally  armed 
within  their  jurisdiction,  and  with  an  acknowledgment  of  their  conse- 
quent obligation  to  make  compensation  tor  such,  if  any,  of  those  prizes 
as  they  might  not  have  used  all  the  means  in  their  power  to  restore. 
The  undertaking  of  Great  Britain,  now  to  be  assumed  by  the  Arbitra- 
tors, is  conditional  upon  the  existence  of  "  reasonable  grounds  for  belief* 
of  certain  facts  by  tbe  British  Government  in  the  case  of  each  of  the 
vessels  for  which  Great  Britain  is  sought  to  be  made  responsible.  The 
undertaking  of  the  United  States,  in  1794,  was  also  dei)eudent  upon 
certain  conditions  of  fact.  What  was  tbe  decision  of  tbe  Oommissiouers 
ill  tbe  case  of  the  Elizabeth  1  (British  Counter  Case,  pp.  29,  30,  and 
British  Appendix,  vol,  v,  p.  322 :) 

"  From  tliiB  nxaniinatiou  of  the  letter,  vhivh  U  given  to  ns  for  a  rule,  (Mr.  JetTerBon 
to  Mr.  Haniiiiond,  5l;h  September,  1793,)  it  resiiltH  tliut  It  wbr  tbe  opinion  of  tiie  Prtsi- 
deilt,  tberein  expressed,  that  it  WBH  iacnmbent  on  the  United  Statfti  t«  make  reatitu- 
tiou  of,  ur  compensation  for,  all  auch  vessels  and  property  belonging  to  British  subjects 
as  sbould  bave  been,  first,  captured  between  the  diLtea  uf  June  5  and  August  T  withio 
the  line  of  Jurisdictional  protectiou  of  tbe  United  States,  or  oven  on  the  nigh  seas ;  if, 
secondl;,  Buch  captured  vessel  and  property'  were  brought  into  the  ports  of  the  United 
Stat«a  ;  and,  thirdly,  provided  that,  in  cases  of  capture  on  the  high  seas,  (bis  responsi- 
bility should  be  limited  to  captures  made  by  vessels  anned  witnin  tbeir  porta;  and, 
foarthly,  that  Che  obligation  of  compensation  should  exteod  only  to  captures  uia^de  be- 
fore the  7th  August,  in  which  the  United  States  had  confessedly  ibreborue  to  use  all  the 
means  in  their  power  to  prooare  restitution  ;  and  that,  with  respeet  to  catiea  of  captures 
made  under  the  flret,  Becond,  and  third  circumstances  above  ennmeiated,  but  brought 
in  after  the  7th  August,  the  President  had  determined  that  all  the  means  in  tbe  power 
of  tbe  Uniti'd  States  should  be  used  for  their  restitution,  and  that  compensation  would 
be  equally  incumbeat  on  the  United  States  in  such  of  these  cases  (if  any  such  should 
at  any  future  time  occar)  where,  the  United  States  having  decreed  restitution,  and  the 
captors  having  opposed  or  refused  to  comply  with  or  submit  to  such  decree,  the 
United  States  alioald  forbear  to  carry  the  same  into  effect  by  force. 

"Such  was  the  ptoniine.  In  what  maimer  was  that  promise  to  he  carried  into 
eAect  f  n  was  tint  absolate  to  restore  by  the  band  of  power,  in  all  casus  where  com- 
plaint should  be  made.  •  ••••• 

"  No,  the  promise  was  conditional.  We  will  reslore  in  all  those  cases  of  complaint 
irtcre  U  thall  be  establitked  bg  tuffldeat  (etfimoNy  that  the  /act*  are  true  which  fom  the  bans 
of  oHr  proBiiae—lbM  is,  that  tbe  property  claimed  belongs  to  British  subjects ;  that  it 
was  tatun  either  within  the  line  of  jurisdictional  protection,  or,  if  on  the  high  seas, 
tbeu  by  some  vessel  illegally  armed  in  oni  poila ;  and  that  toe  property  so  taken  has 
been  broaght  withia  oiir  porC«.  JBywAom  were  tkete /aeU  to  be  proved  f  Joording  U> 
ertrg  priHciple  of  rMtoa,  juetice,  or  equitji,  it  belongs  to  him  who  clainw  the  ben^t  of  a 
promur  loprore  that  he  i»  thepmou  in  iBMnfator,  cr  under  the  circumtlnncM  In  wlUiA  (he 
jimtlM  iriu  itilended  to  operate," 

XI, — Special  questions  remaining  to  be  oonsidered. 

These  are  the  arguments,  upon  the  subject  of  the  diligence  generally 
due  by  Great  Britain  to  the  United  States,  with  reference 
to  the  subjects  to  which  the  three  Rules  of  the  Treaty  of  ii='i™iJl«B» 
Washington  relate,  and  the  principles  according  to  which  "" 
that  diligence  is  to  be  proved  or  disproved,  whinh  it  has  been  desired 
by  Her  Britannic  Majesty's  Counsel  to  submit,  to  the  Arbitrators.  There 
remain  some  other  special  questions,  which  require  separate  examiDa- 
tion: 
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1.  Whether  the  diligence  due  from  Great  Britain,  as  to  any  vessel 
equipped  contrary  to  the  first  Rule,  extended  to  the  pursuit  of  the  ves- 
sel by  a  oaval  force  after  she  had  passed  beyond  British  jurisdiction  f 

2.  Whether  the  diligence,  so  due,  extended  to  an  obligiition,  on  the 
re-entry  of  any  such  vessel  into  a  British  port,  after  she  had  been  coin- 
luissioned  by  the  Confederate  States  as  a  public  ship  of  war,  to  seize 
and  detain  her  iu  such  port  f    And, 

3.  Whether  supplies  of  coal,  furnished  in  British  ports  lo  Confed- 
erate cruisers,  cau  be  regarded  as  iufnictions  of  the  second  Biile  of 
the  Treaty,  or  as  otherwise  wrongful  against  the  United  States  T 

XII. — There  existed  no  duty  to  pursue  ships  bej/ond  the  limits  of  British 
jurisdiction. 

Upon  the  first  of  these  three  points,  the  sole  argument  of  the  United 
u  A.  u  ii»  .V  States  api>ear8  to  be  derived  from  the  precedent  of  the  Ter- 
'">^:  X'  T>.^  ceira  expedition  in  1829.  It  is  a  strange  proposition,  and 
"'"'''""°-  one  iinauppoited  by  any  principle  or  authority  in  interna- 

tional law,  that,  beciiuse  a  Governiueut,  which  conceived  its  neutrality 
laws  to  have  been  infringed  upuu  a  particular  occasion,  may  have 
tiiought  fit  to  visit  that  offense  by  extraordinary  measures  (really  in  the 
nature  of  war  or  reprisals]  beyond  its  own  territory,  therefore  it  placed 
itself  under  an  obligation  to  take  similar  measares  apon  subsequent 
occasions,  if  any  sueh  should  occur  of  a  like  character.  In  poiut  of  fact, 
there  is  no  similnrity  between  the  Terceira case,  which  (in  the  view  taken 
of  it  by  the  British  Government)  waa  an  expedition  of  embodied,  t  loagh 
unarmed  troops,  proceeding  in  transports  from  Great  Britain,  agaiust 
an  express  prohibition  of  the  British  Government,  for  the  invasion  of  a 
fi-ieudly  territory,  and  the  depaiture  of  unarmed  vessels,  for  the  use  of 
the  Confederates,  from  British  ports.  Id  point  of  international  law, 
the  British  Government  was  not  only  under  no  obligation  to  pursue 
the  Terceira  expedition,  but  Sir  Robert  Phillimore  (whose  authority  is 
80  much  extolled  in  the  Argument  of  ihe  United  States)  distinctly  con- 
demns that  proceeding.  "  The  Government,"  he  says,  "  were  sa[»ported 
by  a  majority  in  both  Houses  of  Parliament ;  but  in  the  protest  of  the 
House  of  Lords,  and  in  the  resolutions  of  (i.  e.,  moved  in)  the  House  of 
Commons,  (which  condemned  the  proceedings  of  the  Government,)  the 
true  principles  of  international  law  are  found."  (Commentaries,  vol.  iii, 
p.  235.) 

The  two  remaining  points  are  those  on  which  the  Arbitrators  have 
consented  to  receive  arguments,  embracing  other  important  questions, 
both  of  international  law,  and  as  to  the  proper  interpretation  of  the 
rules  of  the  Treaty  of  Washington,  in  addition  to  the  question  of  the 
diligence  (if  any)  due  from  Great  Britain  to  the  United  States,  iu  those 
respects. 


Chaptsr  II. — On  the  special  question  op  the  effect  of  the 

COMMISSIONS  OF  THE  COKFBDEBATE  SHIPS  OF  WAR,  ON  THEIB  EN- 
TRANCE INTO  British  ports. 

It  is  contended  by  the  United  States  that  these  ships  (or  at  least  such 

1  Ti™  um  ton  °^  them  as  bad  been  illegally  equipped  in  British  territory) 

Ri^Tibt^H"'  ^"'S^^  ^  have  been  seized  and  defined,  when  they  caine 

"""■    into  British  ports,  by  the  British  authorities.    This  arga- 
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meat  (lepeods  tipon  a  forced  construction  of  the  concluding  words  of 
tbe  first  Bule,  in  Article  VI  of  the  Treaty  of  Washington ;  which  calls 
upon  the  neatral  State  to  "  use  due  diligence  to  prevent  the  departure 
from  itg  jurisdiction  of  any  vessel  intended  to  cruise  or  carry  on  war  as 
above,  such  vessel  having  been  specially  a<]apted,  in  whole  or  in  part, 
within  such  jurisdiction,  to  warlike  use."  Does  this  Rule  authorize  the 
Arbitraters  to  treat  it  as  a  duty  undertaken  by  Great  Britain,  to  seize 
Coufederate  cruisers  coininiBStoued  as  public  slii|>s  of  war  and  entering 
British  ports  in  that  character,  without  notice  that  they  would  not  be 
received  on  the  same  terms  as  other  public  ships  of  war  of  a  belligerent 
State,  if  they  were  believed  to  have  been  "  specially  adapted,  in  whole 
or  in  part,  within  British  jurisdiction,  to  warlike  use  T ''  The  negative 
answer  to  this  inqniry  results  immediately  from  the  natural  meaning 
of  the  woi-ds  of  the  Kule  itself,  which  plainly  refer  to  a  departure  from 
the  neutral  territory  of  a  vessel  which  has  not  at  the  time  of  such  de- 
parture ceased  to  be  subject,  according  to  the  law  of  nations,  to  tlie 
neutral  jurisdiction;  and  the  cruising  and  carrying  on  war  by  which 
still  rests  in  intention  and  purpose  only,  and  has  not  become  an  accom- 
plished fact,  under  the  public  authority  of  any  belligerent  Power. 

If  a  public  ship  of  war  of  a  belligerent  Power  should  enter  neatral 
waters  in  contravention  of  any  positive  regulation  or  pro-  ^  ^^^  ^ 
hibition  of  the  neutral  Sovereign,  of  which  due  notice  had  ;f„p,°^^,^"'''X' 
lieen  given,  she  might,  according  to  the  law  of  nations,  be  '"'"'"  '""•' 
treated  as  guilty  of  a  hostile  act,  a  violation  of  neutral  territory  ;  and 
hostile  acts  may  of  course  be  justifiably  repelled  by  force.  But  the 
original  equipment  and  dispatch  from  neutral  territory  of  the  same 
ship,  when  unarmed,  whether  lawful  or  unlawful,  was  no  hostile  act ; 
and  a  foreign  Power,  which  afterward  receives  such  a  ship  into  the 
public  establishment  of  its  navy,  and  gives  her  a  new  character  by  a  pub- 
lic commission,  cannot  be  calledupou  to  litigate  with  the  neutral  Sovereign 
any  question  of  the  municipal  law  of  the  neutral  Stat«,  to  whose  jurisdic- 
tion it  is  in  no  matter  subject.  The  neutral  Statemay,  if  it  think  fit,  give 
notice  (though  no  authority  can  be  produced  for  the  proposition  that 
it  is  under  any  international  obligation  to  do  so)  that  it  will  not  allow 
tbe  entrance  of  a  particular  description  of  vessels,  whether  commis- 
sioned or  not,  into  its  waters ;  if  it  gives  no  such  notice  it  has 
no  right,  by  the  law  of  nations,  to  assume  or  exercise  any  juris- 
diction whatever  over  any  ship  of  war  coming  into  its  waters  under  the 
flag  and  public  commissionof  a  recognized  belligerent.*  Suchaship,com- 
mitting  no  breach  of  neutrality  while  within  neutral  waters,  is  entitled  to 
extra-territorial  privileges;  no  court  of  justice  of  the  neutral  country 
can  assume  jurisdiction  over  her;  the  fiag  and  commission  of  the  bel- 
ligerent power  are  conclusive  evidence  of  his  title  and  right;  no  inqniry 
can  he  made,  under  such  circumstances,  into  anything  connected  with 
her  antecedent  ownership,  character,  or  history.  Such  was  the  de- 
cision (in  accordance  with  well-established  principles  of  international 
law)  of  the  highest  judicial  authority  in  the  United  States  in  1811,  in 
the  case  of  the  Exchange,  a  ship  claimed  by  American  citizens,  in  Amer- 
ican waters,  as  their  own  property  ;  but  which,  as  she  had  come  in  as  a 
pnblic  ship  of  war  of  France,  under  the  commission  of  the  first  Em- 
peror Napoleon,  was  held  to  be  entitled  to  recognition  as  such  in  the 
waters  of  the  United  States,  to  the  entire  exclusion  of  every  proceeding 

'  The  proceediugB  of  tbe  British  Govennnent,  in  the  case  of  the  Tuscaloosa,  tiutied 
entirely  npon  the  qnefltlon  vhether  she  nns,  or  was  not,  a  jmie,  irbose  entrance  into  B 
Britiith  port  was  prohibited  by  tbe  rules  publicly  issued  by  the  Qaeeoftt  the  beginning 
of  the  WW. 
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aud  inquiry  irbatever,  wbich  might  tend  in  any  way  to  deprive  her  ol' 
tlie  beuettt  of  that  privileged  character.  The  principles  laid  down  Id 
tlie  following  extmcte  from  that  judgment  are  in  accordance  with  those 
which  will  be  found  in  every  authoritative  work  on  iDternationallan 
which  treats  of  the  subject;  (see  the  passages  from  Ortolan,  Hante 
feiiille,  Pando,  &c.,  cited  at  length  in  the  note  to  the  British  Counter 
Case,  pp.  14, 15 ;  also  Azniii,  vol.  ii,  (Paris  edition,  1805,)  pp.  314,  315. 
&c. ;  and  Bluntschli's  "Droit  interuational,"  Article  321,  p.  184  of  the 
French  translatioii  by  Lardi :) 

Ttie  nnrld  being  composed  of  distinot  sovereiKUtiuH,  possessing  equal 
rigiits  and  eqiinl   indupezi deuce,  whose  mntnal  benefit  is  promoted  by  iJitaSt***  ' "' 
intercourse  tritb  each  otber,  and  by  an  interchange  of  thofui  rood  ofBceB 
wbich  humanity  dictates  aud  its  wants  reqnire,  all  Borereigus  have  conseDled  to  a 
relaxation  in  practice,  in  cases  under  certain  peculiar  circumstances,  of  that  sbMtaie 
anil  complete  juiisdictiou  within  their  respective  territories  which  sovereignty  oonfrre. 

This  consent  may,  in  some  instances,  be  tested  by  common  usage  and  by  oouiDian 
opinion  kiw'uk  out  of  that  usage. 

A  nation  would  justly  he  considered  as  riorolja 9  il*/ai(t,  although  tbat  fiulb  miKhi 
Dot  be  expressly  plighted,  which  should  suddenly,  and  without  prcrLoua  notice,  exri' 
cine  its  territorial  powers  in  a  manner  not  consouuut  l«  the  usages  aud  received  obli- 
gations of  the  civilized  world. 

This  full  and  absolnte  t^^rritflrinl  jurisdiction  being  alike  the  attribute  of  evety  Sov- 
ereign, and  being  incapable  of  conferring  eitrS'tenitwrial  power,  would  not  serm  lo 
contemplato  foreign  Sovereigns  nor  their  sovereign  rights  us  its  Dbjecta.  One  Sover- 
eign being  in  no  respect  amenable  to  another,  aud  being  bound  by  obligatiouH  of  the 
highest  character  not  to  degrade  the  dignity  of  hia  nation,  by  placing  himHelf  oril< 
sovereign  rights  within  the  jurisdiction  of  another,  oaa  be  supposed  to  enter  a  forvijni 
territory  only  under  an  express  license,  or  in  the  conQdeiice  that  the  immnnitin  \it- 
longing  to  his  independent  sovereign  station,  though  not  expressly  stipnlaled,  %n 
reserved  by  implication,  and  will  be  extended  to  bini. 

This  perfect  eiioality  and  absolute  independence  of  Sovereigns,  and  this  common  in- 
terest ImpelLing  them  to  mutual  intercoureo  and  an  interchange  of  good  offlceswithftch 

other,  have  given  rise  10  a  class  of  cases  in  which  e* '^ ■-  — ■' — ' — ■"*' 

waive  the  exercise  of  a  part  of  that  complete  exclusi' 
bos  been  stated  to  be  the  attribute  of  every  nation. 

If,  for  reasoDH  of  state,  the  ports  of  a  nation  generally,  or  any  particular  porta,  la- 
dosed  against  vessels  of  war  generally,  or  the  vessels  of  any  particular  nation,  nolicc 
is  usually  given  of  such  determination.  If  there  be  no  prohibition,  the  ports  of  • 
friendly  natiou  are  considered  as  open  to  the  public  ships  of  all  powers  with  whum  il 
is  at  peace,  ami  tkey  are  mppoeed  lo  enter  lueh  porta,  aiuf  to  remaiH  in  Uen,  ahile  atlmei 
to  mnatN,  under  the proteelion  of  the  Govei-ament  of  Replace. 

When  private  individuals  of  one  nation  spread  themselves  through  another  as  baai- 
ness  or  caprice  may  direct,  mingling  indiscriminately  with  the  iuhabitants  of  Ihsl 
other,  or  when  merchant- vessels  enter  for  the  purposus  of  trade,  it  would  be  obvinnslj 
inconvenient  and  dangerous  to  society,  and  wonid  suliject  the  laws  to  continual  infrac- 
tion aud  the  Oovernmeut  to  degradation,  if  such  individuals  or  merchants  did  not  o«t 
temporary  and  local  allegiance,  and  were  not  amenable  to  the  jurisdicUon  of  tbr 
country.  Nor  can  the  foreign  Sovereign  have  any  motive  for  wishing  suoh  exemplio". 
His  subjects  thus  passing  iuto  foreign  countries  are  not  employed  by  him,  nor  an  Ibri' 
engaged  in  national  pursnits.  Consequently,  there  are  i>owerfill  motives  for  net  ei- 
empting  persons  of  this  description  from  the  jurisdiction  of  the  country  in  wbich  Ibri 
are  found,  and  no  one  motive  for  requiring  it.  The  implied  liisenae,  therefore,  nmjc 
which  they  enter  can  never  be  construed  to  graut  such  oxemption. 

But  in  alt  respects  different  is  the  situation  of  a  public  armed  sliiji.  She  coDSlitnle 
a  part  of  tlie  military  force  of  her  nation  ;  acts  under  th«  initnediute  and  direct  com- 
mand of  the  Sovereign ;  is  employed  by  him  in  national  objects.  He  has  many  lixl 
powerful  motives  for  preventing  those  objects  from  boing  defeated  by  the  iDtfirienuN 
of  a  foreign  State.  Such  inter^rence  cannot  take  plaoe  without  atfeotiDg  his  povcr 
and  his  dignity.  The  implied  license,  therefore,  under  which  such  vessel  enl«n  1 
friendly  port  may  reasonably  be  construed,  and  it  wiema  to  the  court  ought  to  be  con- 
strued, as  containing  an  eienipf<an.A;oM  Ehe  jNrMtction  of  tke  Sotvmga  within  whose  ter- 
ritory she  claims  the  rights  of  hospitality. 

Upon  these  principles,  by  the  iiuanimoos  consent  of  nations,  a  foreigner  is  ameusMr 
to  the  laws  of  the  place ;  but  certainly,  in  practice,  ■altons  fiavt  not  jftt  autriii  li<v 
Jui'jsdictioH  over  the  public  armed  ships  of  ft  foreigu  Sovereign  entering  aportopcu^ 
their  reception . 

„^„  „,h.„,i«.       ^*  words  of  Bluntscfaili  are : 

ExceptioDellement   on    occorde   I'exterritorialit^    >nx    navim  Of 


BRITISH    SUPPLEMENTAL   ARGUMENT.  429 

3  »ont  eutr6B  <1uiib  lea  eaux  d'an  £tal  aveo  la  perDiissioa  ile 

Mr.  CushiDg,  when  Attorney-General  of  the  United  States,  in  1855, 
thns  stated  tbe  rule,  as  I'eceivetl  in  the  UDtt«d  Statea : 

A  foreign  Hhip  of  war,  or  bdj-  prize  of  ben  id  cooiniand  of  a  pulilic  officer,  powwaaes' 
ia  [he  ports  of  the  United  States,  tlie  rigbt  of  exterritoriality,  dud  is  not  aul^ect  to  tlie 
local  Juriediction.' 

It  cannot,  therefore,  be  supposed  that  when  two  nations,  j.  ti».  .uv  ™n,-:, 
by  both  of  which  these  principles  of  interuational  law  had  e;?",;";;,^,;;;;^, 

been  habitaally  acted  on,  reco^ized,  in  the  first  llule  of  '■'• 
the  Treaty  of  Washington,  an  obligatiou  to  "  me  diie  diligence  to  prevent 
thedepartitre  of  a  skip  intended  to  crMtse,"  &c.,  from  the  *•  neutral  juris- 
diction,^ either  of  them  meant  to  anthorize  the  other  to  deuiaud,  nnder 
any  circumstances,  a  violation  of  these  principles,  in  the  case  of  any 
xhip  cruising  as  a  ship  of  war  by  the  public  authority  of  a  belligereut 
at  the  time  of  her  entrance  into  neutral  waters,  and  which,  according 
to  these  principles,  was  there  entitled  to  the  privilege  of  exterritoriality, 
and  was  not  subject  to  the  nentral  jurisdiction.  Had  an  innovation  of 
so  important  and  extraordinary  a  kind  been  intended,  it  would  certainlj' 
have  been  nnequivocall;  expressed;  and  it  would  have  become  the 
plain  duty  of  any  neutral  State,  which  had  entered  into  such  an  engage- 
ment, to  give  notice  of  it  beforehand  to  all  belligerent  Powers  before  it 
could  be  put  in  force  to  their  prejudice.  It  is  impossible  that  an  act 
which  would  be  a  breach  of  public  faith  and  of  international  law  toward 
one  belligerent  could  be  held  to  constitute  any  part  of  the  "  diligence 
due"  by  a  neutral  to  the  other  belligerent.  Tbe  rule  sitys  nothing  of 
any  obligation  to  exchule  this  class  of  vessels,  when  once  comuiissionetl 
an  public  ships  of  war,  from  entrance  into  neutral  ports  upon  the  ordi- 
nary footing.  If  they  were  so  excluded  by  proper  notice  they  would 
not  enter,  and  the  rule  (in  that  case)  could  never  operate  to  prevent 
tlieir  departure.  If  they  were  not  so  excluded,  instead  of  being  "  due 
diligence,"  it  would  be  a  flagrant  act  of  treachery  and  wrong  to  take 
advantage  of  their  entrance  in  order  to  effect  their  detention  or  capture. 
Can  Her  Majesty  be  supposed  to  have  consented  to  be  retrospectively 
judged,  as  wanting  in  due  dihgence,  because,  not  having  excluded  these 
Confederate  ships  of  war  from  her  ports  by  any  prohibition  or  notice,  she 
did  not  break  faith  with  them,  and  commit  an  outrage  on  every  princi- 
ple of  justice  and  neutrality  by  their  seizure  t  The  rules  themselves  had 
no  existence  at  the  time  ot  the  war ;  the  Confederates  knew,  and  could 
know,  nothing  of  them ;  their  retrospective  application  cannot  make 
an  act  ex  post  facto  "  due,"  upon  the  footing  of  "  diligence,"  to  the  one 
party  in  the  war,  which,  if  it  bad  been  actually  done,  would  have  been 
a  wholly  anjustitiable  outrage  against  the  other. 

These  principles  receive  illustration  from  the  controversy  which  took 
place  in  Decemcer,  1861,  between  Brazil  and  the  United  States,  on  the 
subject  of  the  reception  of  the  Sumter  in  Brazilian  jwrts.  Seiior 
Tarjues,  the  Foreign  Minister  of  Brazil,  wrote  thus  to  Mr.  Webb,  the 
United  States  Minister  at  Bio,  on  the  9th  December,  186L  : 

Soma  Powers  liave  adoptod  as  a  rule  not  to  admit  to  entry  in  their  ports  either  the 
privat*.-ers  or  vessels  of  war  of  bellif;erentB ;  others  are  holden  to  do  ao  under  the  obli- 
gations of  treaties  concluded  witb  some  of  tbe  bellitterenta  before  or  during  the  war. 

'  It  hM  been  the  practice  of  the  United  States  to  restoru  prizes,  when  broii);bt  into 
tbeir  ports,  if  made  by  ships  illeeally  equipped  in  their  territory,  on  proof  of  Hucbille- 
)Calei|uipnient  in  their  courts  of  law  ;  all  the  trorldbaviuK  notice  of  tlieir  rule  andprac- 
lire  in  this  respect.  It  haa  not  been  tbeir  rule  or  practice  tn  seize  or  detain,  on  the 
l^round  of  any  such  illegal  equipment,  ships  afterward  cumuissioneit,  and  coming  into 
their  ports  as  pnblic  ships  of  war  of  a  reootniitod  belligereut  Power. 
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Braiil  faas  never  placed  hursetf  in  t)iia  exceptional  conftjtinii,  bnt,  nnder  the  (Eeneml 
rnle,  which  ailiiiita  to  t.bn  hoHpitality  of  her  ports  shi]>H  of  war,  aud  eveo  to  a  privnt«vr 
.  comjielled  by  stieiu  to  Beek  it,  pTovidcd  she  brings  do  prizen,  nor  makes  nse  of  ber  posi- 
tiuu  iu  snch  ports  fur  acts  of  hostility  by  taking  them  as  the  basis  for  her  op«r.i(ioiis. 

TheTule  adopt^'it  by  civilizeil  nations  is  to  detain  iu  port  vessels  equipped  for  war 
until  twenty-four  hours  after  the  departure  of  any  hostile  vessel,  or  let  them  go,  requir- 
ing from  the  commanders  of  vessels  of  war  their  wonl  of  honor,  and  from  privateers 
peconiary  security  and  promise,  that  they  mill  not  |>nrsue  vessels  wbtcb  had  left  port 
within  less  than  twenty-fonr  hours  before  them.  Nor  do  the  rnles  of  the  law  of  nations 
Dor  usage,  nor  the  jurisprudence  which  results  from  treaties,  authorizB  a  neiitml  tit 
detain  longer  than  twenty-four  hours  in  his  ports  vessels  of  war  or  privateers  of  bel- 
ligerents, unless  it  could  he  done  by  the  indirect  means  of  denying  them  faciliticB  for 
obtaining  in  the  market  the  victuals  and  ship's  provisions  necessary  to  the  continuance 
of  their  voyages.  A  neutral  n-ho  ihould  act  in  Ihia  manner,  incaroerating  in  his  porit  tin 
PC(wl«  of  owe  of  ihf  partita,  Kiraid  lake  from  oar  of  ifit  beltii/erenli  the  exercite  of  hii  rif/hti; 
turn  himtrlf  bg  the  act  into  a«  ally  and  co-operalor  iriU  Ike  other  btlligerenl,  and  looald  rio- 
lale  hi*  nealralily. 

Without  a  preriout  deelaraliOH,  before  the  prindplet  adopted  in  Brazil  and  in  the  United 
Slatea  being  knaica,  laclia  procrediagoH  the  part  of  the  Lraziliaa  aalhotilie*  toatard  the  Swik- 
ter  tuaald  lake  the  character  of  a  tnare,tThich  iroiildKOtmtet  the  ealetm  or  approral  of  ting 
GorerBwenl.' 

Tbe  absence  of  iiny  rule  obliging  a  neutral  t<>  &rclvde  from  his  ports 
foreign  ships  of  var,  if  originally  adapted,  wholly  or  id  part, 
,.hi^«  >  li^Lu.uo  to  warlike  nse  within  the  nentral  jariBdietion,  rests  evidently 
".m|^.i,.;?7j  ^h',;  upon  good  reasons,  and  cannot  have  been  unioteutioDal. 
■'""""""■  'Whatever,  as  a  matter  of  its  own  independent  discretion 

and  policy,  a  neutral  Government  may,  at  any  time,  think  fit  to  do  in 
snch  cases,  it  will  certainly  do  with  all  public  and  proper  notice,  which 
cannot  be  retrospectively  assumed  to  have  been  given,  or  agreed  to  be 
given,  contrary  tn  notorious  Vacts.  The  reasons,  which  in  some  cases 
might  make  a  policy  of  this  kind  just  and  reasonable,  as  against  a  Pover 
which,  first  infringing  the  laws  of  a  neutral  Stute  by  procuring  vessels 
to  be  illegally  equipped  within  its  territory,  might  afterward  employ 
them  iu  war,  would  not  apply  to  other  cases,  which  may  easily  be  sup- 
posed ;  e.  g.,  if  such  a  vessel,  having  been  disposed  of  to  new  owuers 
after  ber  first  equipment,  were  afterward  commissioned  byaPowernot 
in  any  sense  responsible  for  that  equi))ment.  The  offense  is  one  of  per- 
sons, not  of  things;  it  does  not  adhere  necessarily  to  the  ship  into 
whatever  hands  she  may  come;  even  a  ship  employed  by  pirates  in 
their  piracy,  if  she  is  afterward  (before  seizure  in  the  exercise  of  any 
lawful  jurisdiction)  actually  transferred  to  innocent  purchasers,  ceases 
to  hitve  the  taint  of  piracy  in  the  hands  of  such  new  owners,  as  was 
lately  decided  by  the  Judicial  Committee  of  the  English  Privy  Council 
in  the  case  of  tbe  Dominican  ship  Telegrafo.  Nor,  in  a  question  of  tfais 
kind  between  Great  Britain  and  die  Confederate  States,  is  it  possible  to 
assume  (in  view  of  the  facts  that  the  interpretation  of  the  British  pro- 
hibitive law  was  disputed  and  doubtful,  and  that  international  taw  had 
never  treated  the  construction,  equipment,  and  dispatch  of  nuaroied 
ships  of  war  by  nentral  shipbuilders,  to  the  order  of  a  belligerent,  as  a 
violation  of  the  territory  or  sovereignty  of  the  neutral  State)  that  the 
authorities  of  tbe  Confederate  States,  when  they  commissioned  the  ves- 
sels iu  question,  were  actually  iu  the  situation  of  a  Power  which  had 
willfully  infringed  British  law,  or  British  neutrality,  within  British  terri- 
tory. 

Even  if  the  latter  part  of  tbe  first  Rule  could  be  construed  as  tbe 
United  States  suggest,  with  respect  to  the  subject  of  the 
i.mr°i.'''.'t'"ik  I  present  chapter,  it  would  not  apply  to  the  (Georgia — a  ship 
u'i^.T'iVltf.tn'  whose  special  adaptation,  within  British  jurisdictiou,  to  war- 
like use,  the  Tribunal  is  asked  to  take  for  granted  without 
'  British  App.,  vol.  vi,  p.  14. 
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any  evidence,  thoii^li  it  is  deaieil  by  Great  Britaiu,  and  tbougb  the  ship 
iurtuall.v  i>rnve<l  to  be  uuauitable  for  such  one.  Still  leas  could  the  Rule 
:i}ipl,v  to  the  SLeiiamloah,  a  mercbant-Bhi|>,  transferred  to  the  Oonfed- 
enites,  without  receiving,  witbiu  British  jnrisdictioii,  any  new  equip- 
ment or  outfit  whatever,  of  any  kind,  in  order  to  enable  her  to  cruise  or 
lo  *e  employed  iu  the  Confederate  service.  It  is  clear,  beyond  contro- 
versy, tliiit  when  the  Shenandoah  entered  the  port  of  Melbourne  as  a. 
liiiblic  ship  of  war  of  the  Confederates,  nothing  had  been  done  to  her, 
iu  any  part  of  the  British  dominions,  which  could  be  so  much  as  pre- 
tended to  be  an  infringement  of  the  first  Rule  of  the  Treaty,  or  of  the 
law  of  natious,  or  of  any  British  law  whatever.  And  yet,  in  the  Argu- 
ment of  the  United  States  (pp.  12U,  121)  a  statement  by  the  United 
Slates  Consul  ut  Melbourne,  in  a  letter  to  Mr.  Seward,  to  the  effect, 
[hat,  in  some  conversation  with  him,  the  Colonial  Law-OtScers  had 
"wemet/  to  admit  that  she  was  liable  to  seizure  and  coudemnatiou  if 
found  in  British  waters,"  is  gravely  brought  forward  and  seriously  com- 
mented on,  as  a  reason  why  she  ought  to  have  been  seized  at  Melbourne. 

The  Argument  of  the  United  States  suggests,  however,  a  distinction 
between  "public  ships  of  recognized  nations  and  Sover-  ^^  j  , 
eijtns"  and  "  public  ships  belonging  to  a  belligerent  Power  -^^  '"bV",T 
which  is  not  a  recognized  State."  For  such  a  distinction  there  ."-^.hfi'iT-'.'^" 
in  neither  principle  tior  authority.  The  passage  cited  in  UllX'-hiw  orl't" 
the  British  Summary  (p.  31)  from  the  judgment  of  Mr.  '■■■^*"'*^ "■"• 
Justice  Story,  in  the  case  of  the  Sautissima  Trinidad,  states  the  true 
principlesapplicahle  to  this  part  of  the  subject.  The  ship  Indepeudeucia 
iK'1  Sud,  whose  character  was  there  iu  controversy,  had  beeu  commis- 
sioned by  the  revolutionary  Government  of  Buenos  Ayrea  : 

"There  U  another  objaction,"  said  the  learned  Judge,  "  urged  agivinst  the  admisaiou 
ot  Ihia  vewwl  to  the  privilejJKS  and  iniiiinuilieH  of  it  public  ship,  nhich  may  well  be 
disponed  of  in  connection  wirb  the  question  already  considered.  It  is,  that  Buenos 
Ayres  has  not  yet  been  ockuowlertRed  as<  a  soveniin  independent  Uoveruitient  li.v  the 
Kiiecutivf  or  Legiitliitiire  of  the  United  States,  and,  therefore,  is  iiot  entiCIeil  Ui  have 
lier  sliipH  (if  war  recognized  bf  our  Courts  as  imtional  ships.  We  have,  in  former cusei. 
Iiiui  occasion  to  express  our  opinion  on  this'point.  The  Government  of  the  United 
Stales  hv  recognized  the  existence  of  a  civil  war  between  Spain  and  her  colonies,  anil 
has  avowed  a  iletermitiatiou  to  remaio  nontral  between  the  parties,  and  lo  allow  to  eucb 
th''  same  right  of  aaylura  and  hospitality  and  interooiirae.  Eadt  party  i»,  there/ore, 
dtemtd  bg  111  a  Mligrivat  nation,  liaFing,  lo  far  at  fonrtrvt  us,  (Ac  tovrragn  v\g\te  ej  tear, 
and  entitled  to  be  respected  in  the  e^iercise  of  those  rights.  We  cannot  interfere,  to 
tiiE  prejndice  of  either  belligerent,  without  making  onrselvee  a  party  to  the  contest, 
and  departing  from  the  posture  of  neutrality.  All  captures  made  by  each  must  be 
('■rmidered  as  having  the  same  validity  ;  aiiri  alt  the  JmiNuni(ie«  trhich  may  be  claimed  £y 
paMic  tkipt  in  our  portt  under  the  lata  of  tiatioiia  mnat  beeo»»idarei  a»  equallg  the  right  oj 

In  like  mauuer,  in  the  recent  case  of  the  Hiawatha,  (a  British  prize,' 
taken  by  the  United  States  at  the  eominencement  of  the  late  civil  war,) 
(clien  the  question  arose,  whether  the  civil  contest  in  America  had  the 
proper  legal  character  of  war,  jtistum  helium,  or  that  of  a  mere  domestic 
revolt,  and  was  decided  by  the  mt^jority  of  the  Supreme  Court  of  the 
United  States  iu  accordance  with  the  former  view,  Mr.  Justice  Grier, 
ilelivering  the  opinion  of  the  majority,  said  : 

It  is  not  the  lees  a  civil  war  with  belligerent  parties 

Iw  called  ao  "iusurrectioD  "  by  one  (tide,  auil   the  insi    „  .    .  

"T  trrutoni.  It  is  not  necessary  ihut  the  independence  of  the  revolted  province  nr 
^latu  be  acknowledged,  iu  order  to  cuUHtitnte  it  a  party  helligercut  in  a  war,  acciitd- 
inu  In  the  law  of  natious.  Foreign  natious  acknowledge  it  as  war  by  a  declarativu  of 
i;i'ntrality.  Thecoiiditiou  of  ueatrality  cnnnot  exist  unless  there  be  two  belligerent 
parties.  In  the  case  of  the  Saulissiuia  Trinidad  (7  Wbeutou,  3.17)  this  court  says; 
"The(iovenunent  of  [be  United  States  has  recoguized  the  existence  of  a  civil  worbe- 
iwe«D  Spaiu  aud  ber  colouies,  and   has  avowed  her  determination  to  remain  neutra] 
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between  the  parties.    Eitcb  party  is  therefore  duened  by  ua  a  belligerent  nation,  IuT' 
!_  _  __  !■ "ibe  BOTereijfu  rights  of  war." 


Professor  Bluiitschli,  in  a  contribution  to  the  "  Eeviie  de  droit  inter- 
national  ^  for  1870.  (pp.  ii)2-i7Q,)  in  which,  upon  the  assnniptioa.s  of 
fact  contained  in  a  speech  of  Af  r.  Summer  in  tlie  Senate  of  the  Unitetl 
States,  (and  on  those  assumptions  only,)  ho  favors  some  part  of  |the 
claims  of  the  United  States  against  Great  Britain,  so  far  as  relates  to 
the  particular  ship  Alabama,  distiuctly  lays  down  tlie  same  doctrine: 

Dn  Teste,  le  parti  rrivolt^,  qni  opire  av«c  dea  corpH  d'armfe  militairement  or|t>ni«^. 
et  eiitreprtsiiil  ile  Titire  trioinplier  par  la  jruerre  iin  progrAmnie  politiqnp,  axit,  >lor> 
inf^iue  iiu'il  lie  fonue  point  im  6tal,  tout  an  moina  uoiumu  a'il  eu  UDOstituait  iiu,  an  lirti 
et  place  d'uii  fitat  ("ao  Staat.es  statt").  II  afflnne  la  .jnstice  i3o  aa  caiiae,  rl  ia  Uniii- 
mit6  do  ea  uiiiwinu,  arte  hrs  bonNe  /oi  djaU  A  cellt  qui  ««  pH»iiine  de  droit  dkcz  toal  eui 
beUigirant.  (Pages  l.'is-lSC.) 

Again: 


And,  at  pages  461,  462 : 

Si  Ton  tieiit  compt«  de  tontes  oes  connid^r.itioni,  on  arrive  it  la  cnnvlnRion  RDirantr : 
ftatn  6otop6ei>ii,  en  pr&Msnce  de  la  aituatiun  ijue  cr^aieut  les  fuil«.  In  Itittu  eo^sxp 
C'est  que,  i,  coiisid^rer  d'un  point  de  vne  impartial,  tel  qu'il  n'offcait  et  H'iiiipn^ait  am 
eiiire  I'liuioa  et  la  couf^diSratiim,  c'eat-ii-dire,  entro  le  ford  eC  1r  sud,  il  £lait  absoin 
uieiit  impoaaible  ile  ue  pas  adiiiettre  que  les  [Stata-Unia  fiiasKnl  ainra  engag<^4  dan*  nnr 
grande  gueri'o  civile,  on  lea  deux  partia  avaient  1b  caract^re  de  pniaaauccH  politi(|ilF- 
oiiMlt  et  lullltaireiiient  nrganlsdea,  so  faisant  I'line  A,  I'aDtni  la  giieire,  auivant  le  ainlr 
que  le  droit  deH  (censrecoanalt  commu  i^gnlier,  etauiui^a  d'une  fgala  c«ii6aiice  daiif  V 
lion  droit.  •  ■■  .  Tou( /f  moads  Aiif  d'aooord  flii'if  j(  orail  jMerr^,  r(  g»r,  dati 
erllt  guerre,  il  g  aeail  Aeia partiei  brlligiranleg. 

That  all  the  vessels  of  which  there  is  any  question  before  the  Arhi- 
».  AW  ihe.!,,!..  ,n  trators,  and  especially  those  which  are  alleged  to  have  been 
mmnuiDm^  .'i"^  eqnipi)ed  or  ada[)ted  for  warlike  uses  within  British  territon'. 
•I  "'■  were,  in  fact,  commissioned  and  employed  as  public  ships  oi 

war  by  the  authorities  then  exercising  the  powers  of  public  Government 
in  the  Confederate  States,  is  not  seriously  (if  it  be  at  all)  disputed  by  tlir 
United  StAles.  Theproofsof  it' abound  both  elsewhere  and  in  ttiow 
intercepted  letters  from  Confederate  authorities,  and  other  Cotifederatv 
documents,  (such  as  the  (Tournal  of  Captain  Semine^,  &c.,)  which  tbe 
United  States  have  made  part  of  their  evidence ;  and  to  which,  for  this 
purpose  at  all  evoTits,  they  cannot  ask  the  Arbitrators  to  refuse  credit 
All  these  vessels  were  always  received  as  public  ships  of  war  in  the  pon? 
of  France,  Spain,  the  Xetberlaudx,  Brazil,  and  other  countries. 

"  Ah  to  til"  Floridii,"  said  the  M:trqu)H  d'Abmntwt.  tbe  Foreign  Minster  of  Bniil. 
trriting  to  Mr.  Webb  on  the  22d  June,  Iij63,  "tbe  nnderaianed  must  brgin  bv  astiui: 
Mr.  Webb's  eousent  to  observe  that  if  the  President  of  Pemambnco  ku«w  Ihst  lb>> 
Hteamer  vrnn  thn  cniiaort  of  the  Alab  tma.  a*  was  also  the  Gnorgin,  ic  doea  nnl  follov. 
as  Mr.  Webb  otherwise  argues,  that  the  aaid  President  should  consider  the  Floriils  » 
a  pirate. 

"Accordiiii!  t-o  tbe  princtplea  of  the  neutrality  of  the  Enipim,  to  which  tbe  nnd^i- 
eigaed  has  already  allnded,  all  these  vessels  of  the  Confederate  States  arc  vrso'l)''' 
war,  exhiljitiiig  tbu  dag  and  bsariug  the  commission  of  the  said  States,  by  whicli  Ibr 
Imperial  Government  recognized  them  in  the  character  of  belligerents."' 

Upon  the  same  footing  the  Shenandoah  was  delivered  up  to  tb 
United  States,  aa  public  property,  when  she  arrived  at  Liverpool  aftec 

'  See  Appendis  tu  Case  of  the  United  States,  vol.  ii,  pp.  im,  487,  (Sumter :)  ibid.,  jip- 
Ti-in,  Kil,  (Niishville ;)  Ibid,, pp. CU,  6;«,  and  vol.  i, p. 543,  (Florida ;)  vol.  vi,  p. 4afi,(.<l» 
bania;)  vol.  ii,  pp.CrS,  6W,  713,(G>v)rgla:)  vol.  iij,  p.  3:»,  &c.,  (Shenandoah ;)  aba  Hr 
B«n,iamin's  instructions,  vol.  i,  pp.  fi31,  ^\. 

'  British  App.,  vol.  vi,  pp.  59,  60. 
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the  coDclosiun  of  tbe  war.  And  though  the  terms  "pirates"  and 
"privateers"  have  been  freely  applied  to  these  vessels  in  many  of  the 
public  and  other  documents  of  the  United  States,  the  former  term  was 
only  used  as  a  Titnperative  or  argumentative  expression,  in  aid  of  the 
objections  of  the  United  States  to  the  recognition,  by  foreign  Powers, 
of  the  belligerent  character  of  the  Confederates.  Neither  Captain 
Semmes,  of  the  Alabama,  nor  any  other  officer  or  seaman  engaged  in  the 
naval  service  of  the  Confederates,  was  ever,  during  the  war  or  after  its 
conclusion,  actually  treated  as  a  pirate  by  any  political  or  other  author- 
ity of  tbe  United  States.  And  with  respect  to  the  denomination  of 
"  privateer,"  a  privateer  is  a  vessel  employed  by  private  persons,  under 
letters  of  marque  fh)in  a  belligerent  Power,  to  make  captures  at  sea  for 
their  private  benefit.  None  of  the  vessels  in  question,  at  any  moment 
of  their  history,  can  be  pretended  to  have  had  that  character. 


Chapter  III. — On  the  speciat.  question  op  supplies  of  coal  to 

CONPEDBBATE  VESSELS  IN  BRITISH  PUBT8. 

The  next  point  which  remains  is  that  as  to  the  supplies  of  coal  in 
British  ports  to  Confederate  cruisers. 

That  such  supplies  were  afforded  eqnally  and  impartially,  so  far  as 
the  regulations  of  the  British  Government  and  the  inten- 
tions and  voluntary  acta  of  the  British  colonial  authorities  u.i  "'"-SSTilJ 
are  concerned,  to  both  the  contending  parties  in  the  war,  "■'-' •■^*  ""'■"■ 
aud  were  obtained,  upon  the  whole,  very  much  more  largely  by  the 
ships  of  war  of  the  United  States  than  by  tbe  Confederate  cruisers,  are 
facts  which  ought  surely  to  be  held  conclusive  against  any  argument  of 
tbe  United  States  against  Great  Britain  founded  on  these  supplies. 
That  such  arguments  should  be  used  at  all  can  hardly  be  explaiued,  un- 
less by  the  circumstance  that  they  are  found  in  docnments  maintaining 
the  propositions  that  the  belligerent  character  of  the  Confederates  ought 
never  to  have  been  recognized,  and  that  impartial  neutrality  was  itself, 
in  this  case,  wrongful.  1*1  those  propositions  be  r<yected,  and  their 
own  repeated  acta  in  taking  advantage  of  such  supplies  (sometimes 
largely  in  excess  of  the  limited  quantities  allowed  by  the  British  regu- 
lations) are  conclusive  proof  that  the  United  States  never,  during  the 
war,  held  or  acted  upon  the  opinion  that  a  neutral  State,  allowing  coal 
to  be  obtained  by  the  war-vessels  of  a  belligerent  in  its  ports,  whether 
with  or  without  any  limitation  of  quantity,  was  guilty  of  a  breach  of 
neutrality  or  of  any  obligation  of  international  law. 

That  such  supplies  might  be  given,  consistently  nith  every  hitherto 
recognized  rule  or  principle  of  international  law  is  abundantly  clear. 

Chancellor  Kent,  in  his  conimentaries,  first  lays  down    ^  ^  ^ 
tbe  rule  against  using  neutral  territory  as  a  base  of  warlike  ™  ^  ^a""'", 
operations,  as  that  rule  bad  been  understood  and   acted  '^^"i^v^"!.,^'" 
upon,  both  iu  Great  Britain  and  in  America :  '   "'  "^"°"- 

It  is  ft  violation  of  neutral  territory  for  a  belUgercnt  ehip  to  take  her  station  within 
it,  ia  order  to  cany  oa  hostile  expeditiona  flrom  tbeuce,  or  lo  send  her  boats  to  capture 
vewels  bein|{  beyond  it.  No  use  of  neutral  territorj,  fur  tbe  pnrpoge  of  war,  can  be 
pormitted.  This  is  the  dootrihe  of  tbe  Oovernnient  of  the  United  States.  It  was  de- 
clared judicially  in  England,  in  tbe  case  of  tbe  Tiree  Gebroedera ;  and,  IboQEh  it  was 
not  nodurstood  that  the  prohibitions  extended  to  remote  objects  aod  nses,  anon  as  pro* 
cnriog  proviaiona  and  other  innocent  articles,  nhich  the  law  of  nations  tolerated,'  yet 
it  was  explicitly  declaretl  that  no  proximate  acta  of  KOT  tcern  in  any  manner  lo  be  adiMped 
28  G 
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At  page  120  be  aaj-s : 

There  is  no  exception  to  tlie  rule,  that  every  voluntary  eotrance  into  neutral  ler- 
Titory,  with  hostile  parposea,  is  alnomtel;  unlawfal.  The  neutral  border  mnst  not  b« 
used  aa  a  shelter  for  making  preparations  to  renew  the  attack ;  and,  tbougb  the  nen- 
tral  is  not  obliged  to  refuse  a  passage  and  safety  to  the  pursuing  party,  be  ooght  to 
cause  liim  to  depart  ^  soon  as  possible,  and  noc  permit  him  to  tie  by  and  watch  his 
opportunity  for  further  contest.  This  would  b«  making  the  neutral  country  directly 
auxiliary  t«  the  wiir,  and  to  the  comfort  and  support  of  one  ]iarty."  ' 
Ortx)lBa  (Diploinatie  de  la  Mer,  vol.  ii,  p.  291)  says : 

Le  principe  g(^n(!ral  de  I'iuvinlabilitiS  ilu  territ^ire  neutre  exi;;e  aiisai  luo  reuiiiln 
de  ce  territoire  reste  franc  de  toutc  mtiHure  ou  muyeii  de  guerre,  de  I'un  dea  belli^- 
rants  contre  I'autre.  C'est  une  obligation  pour  chacun  des  bcllig^rautAde  s'eu  abetenir; 
c'est  ausai  un  devoir  pour  I'l^tat  neutre  d'eiiger  cette  abatentiou  ;  et  o'eet  aussi  poor 
lui  nn  devoir  d'y  veiller  et  d'en  maintenir  I'observation  k  I'encoutre  de  qui  que  ce  soit. 
Ainsi  il  appartieut  i,  I'autoritt^  i|ui  oommande  daus  les  lieux  ueutres  oil  dea  navirea  bel- 
lig^rauts,  Hott  do  guerre,  soit  de  commerce,  out  ^t6  re^us,  de  proudre  U»  mesurea  116- 
cessaires  pour  que  I'asile  accordiS  ne  tourue  pas  en  machination  hostile  contre  I'un  doi 
bellig^rauts ;  pour  empCcher  sp<!cialemeut  qu'it  ne  devienne  uu  lieu  d'oii  lee  bAtimenti 
de  guerre  ou  les  corsairea  eurveillent  les  uaviies  eunemis  poor  lee  poursnivre  et  le* 
combattre,  et  les  captnrer  lorsqu'ils  serout  parvenus  au-doliV  de  U  uer  t«rritonilp. 
Unede  ces  mesures  consiste  &  eujp^cher  la  sortie  simultanf^  di?s  naviree  apputenant 
i,  dee  PDiseances  ennemies  I'Due  de  I'uiiti-e. 
Again,  at  page  302 : 

Si  des  forces  navales  bellig6rautos  sont  statiouades  daua  unc  bale,  dans  ud  fleuve,  on 
k  I'embouchure  d'nii  fleuvo,  d'un  £tat  neutro,  a  deseein  de  nroflter  de  oette  station  poor 
exercor  las  dioita  de  la  guerre,  les  captures  faitea  par  ces  forces  navalea  sont  aosai  ilU- 
gales.  Ainsi,  si  an  uavire  belli^rant  mouilt^  ou  croisaut  dane  les  eaux  aentree  cap- 
ture, au  moyeu  de  see  embarcations,  uu  bAtimeut  qui  se  tronve  en  deboia  dea  limiles 
de  ces  eans,  ce  bfltiment  n'est  pas  de  boune  prise :  bien  que  I'emploi  de  la  force  n'ait 
pus  eu  lieu  dans  ce  cas,  sur  le  territoire  neutre,  u^anmoius  il  est  le  r^ultat  de  I'Qaagr 
de  ce  territoire ;  et  ud  tul  Dsoge  pour  dea  deeseins  hoatiloa  n'est  pas  permia.' 

The  above  passages  supply  the  obvious  and  sufficient  explanation  of 
the  words  "  base  of  naval  operations."  Keutral  territory  is 
hMWo'ii."*'™^  iiot  to  be  nsed  "  in  order  to  carry  on  hostile  operations  from 
"""""'"'•""■  thence,"  or  "as  a  shelter  for  making  preparations  for  attack;" 
(Kent.)  'So  act  of  hostility  is  to  commence  or  originate  there.  "  Cap- 
tures made  by  armed  vessels  stationed  in  a  river  of  a  nentral  Power,  or 
in  the  mouth  of  hia  rivers,  or  in  harbors, /or  the  purpose  0/ ejreroising  tkf 
rights  of  war  from  that  river  or  harbor,  are  invalid;"  (Phillimore.)  It  is 
not  to  be  made  a  place  "d'oil  les  batiments  de  guerre  surveillent  les 
navires  ennemis  pour  lea  poursniiTe  et  les  combattre  et  les  captarer, 
lorsqu'ils  sont  parvenus  au  deli  de  la  mer  territoriale ;"  (Ortolan.) 

It  is  not  to  "  servir  de  station  anx  batiments  dea  Puissances  bellige- 
rantes;"  (Heffter.)  It  is  not  to  "  servir  A  tendre  dea  embCichea  ^  Pan  des 
beltig(5ranta ;"  (Hautefeuille.)  Belligerent  vessels  are  not  to  station  them- 
selvea  or  to  cruise  within  it,  in  order  to  look  out  for  enemies'  sbipa,  "  en- 
core qu'ils  aortent  de  leur  retraite  pour  aller  les  attaquer  hors  les  Umites 
de  la  juridiction  nebtrc."     [Ibid.,  and  Pistoye  et  Dnverdy.) 

The  phrase  now  in  question  is  a  short  expression  of  the  principle  that 
neutral  territory  is  not  to  be  used  as  a  place  from  which  operations  of 
naval  warfare  are  to  be  carried  into  effect;  whether  by  single  8bii)8,  or 
by  sbipa  combioed  in  expeditions.  It  expresses  an  accepted  rale  of  in- 
ternational law.  Any  jurist  who  might  have  been  asked  whether  neutral 
porta  or  waters  might  be  used  as  a  base  for  naval  operations,  would  have 


'  See  also  Wheaton's  ''  Elumenbt,"  (Lawrence's  edition,)  p.  730 :  Phillimore,  voL  ii,  p 
453. 

'  See  also  Heffter,  (Bergaon,)  pp.  275,  276, 279 ;  and  Ilantefouille,  vol.  ii,  p.  tft ;  Calru, 
"  Derecho  luturuacional,''  ii ;  Pistoye  et  DuTerdy,  vol.  1,  p.  108. 
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replied  tliat  they  might  not ;  and  he  would  have  understood  the  words 
JD  the  eenae  stated  ahove. 

The  above  citations  and  references  farnish  at  the  same  time  the  nec- 
essary limitations  under  which  the  phrase  is  to  be  uader-  ^^^^^ 
stood.  None  of  these  writers  question — no  writer  of  author-  ~^  "/WV.l 
ity  Jias  ever  questioned — that  a  belligerent  cruiser  might 
lawfully  enter  a  neutral  port,  remain  there,  Supply  herself  with  provis- 
ions and  other  necessaries,  repair  damages  sustaiued  frt>m  wear  and  tear, 
or  in  battle,  replace  (if  a  sailing-ship)  her  sails  and  rigging,  renew  (if  a 
steamer)  her  stock  of  fuel,  or  repair  her  engines,  repair  both  her  Bteam- 
ingand  her  sailing  power,  if  capable  (as  almost  all  ships  of  war  now  are) 
of  navigating  under  sail  and  under  steam,  and  then  issue  forth  to  continue 
liercrnise,  or(like  the  Alabama  at  Cherbourg)  to  attack  an  enemy,  "Us 
y  sont  admis  h  s'y  procurer  les  vivres  n^cessaires  et  il  y  faire  les  WJpara- 
lions  indispensables  pour  repreudre  la  mer  et  se  livrer  de  nouveau  aujc 
operations  de  la  guerre;"  (Ortolan;  Heffter.)  "  Puis  sortirlibreaieiit  pour 
iiller  livrer  de  nouveanx  combats  f  (Hautefenille.)  The  connection  be- 
tween the  act  done  within  the  neutral  territory  and  the  hostile  operation 
which  is  actually  performed  out  of  it,  must  (to  be  within  the  prohibition) 
be  "prosimata;"  that  is,  they  must  be  connected  directly  and  immedi- 
ately with  one  another.  In  a  case  where  a  cruiser  uses  a  neutral  i>ort 
to  lie  in  wait  for  an  enemy,  or  as  a  station  from  whence  sbe  may  seize 
upon  passing  ships,  the  conneciiou  is  proximate.  But  where  a  craiser 
bns  obtained  provisions,  sail-cloth,  fuel,  a  new  mast,  or  a  now  boiler- 
plate in  the  neutral  port,  the  connection  between  this  and  any  anbse- 
qnent  capture  she  may  make,  is  not  "  proximate,'^  but  (in  the  words  of 
Lord  Stowell,  quoted  by  Kent,  Wheaton,  and  other  writers)  "remote." 
Tbe  latter  transaction  is  "  universally  tolerated;"  the  other  universally 
forbidden. 

It  is  evident  that  if  this  phrase,  "  base  of  operations,"  were  to  be 
taken  in  the  wide  and  loose  sense  now  contended  for  by  the  j.  co=mi«rcr.vt 
United  States,  it  might  be  made  to  comprehend  almost  Hnil^'waow' 
every  possible  case  in  which  a  belligerent  cruiser  had  takeu  •""•••'■" 
advantage  of  tbe  ordinary  hospitalities  of  a  neutral  port.  It  would  be 
in  the  power  of  any  belligerent  to  extend  it  almost  indednitely,  so  as  to 
fasten  unexpected  liabilities  on  the  neutral. 

Does  it,  then,  make  any  difference  that,  in  the  second  Bule  of  the 
Treaty  of  Washington,  the  prohibition  of  the  use  of  neutral  ^  KHModh..- 
ports  or  waters  as  "  the  base  of  naval  operations,"  by  one  jn-  oT'tw '-""«• 
belligerent  against  the  other,  is  combined  with  the  further  i.™"of"™Z°j 
prohibition  of  "the  renewal  or  augmentation  of  military  '°""""°' 
supplies  or  arms !"  So  far  from  this,  the  context  only  makes  the  mean- 
iog  of  tbe  former  part  of  the  liule  more  clear.  There  can  be  no  reason- 
able doubt  as  to  what  is  meant  by  the  words  ''renewal  or  augmentation 
of  military  supplies  or  arms." 

Atpage  132  of  his  Commentaries,  (vol.  i,)  Chancellor  Kent  ,.  i,,.^,,,,, ,, 
Bays : ,  <k.«-ii,„  Kr.-. 

Tile  Governniunt  of  the  Unitod  Stfttes  wna  warranted  by  the  law  and  practice  of 
nalions,  ia  the  declarationii  made  iu  ITii'J  of  tbe  rules  of  uetitralit.y,  wLicli  verc  par- 
iii:ulaTly  recoaoized  aa  neceasBiry  to  be  oliHerved  by  the  belligerent  Powers  in  their  ia- 
icTcouTMi  \ritb  tbiB  conntry.  TJie<iB  rulua  were,  that  the  original  arming  or  equipping 
nf  vesaela  in  oar  ports  by  any  of  tbe  Powers  at  war  for  mititarv  service  was  UDlawfai, 
and  no  sacb  vessel  was  entitled  to  an  asylnm  in  our  ports.  The  equipment  by  theni 
'•f  Government  vessels  of  war  in  matters  which,  if  done  to  other  vessels,  would  be 
applicable  equally  to  commerce  or  war,  was  lawful.  The  equipment  by  them  of  vet-- 
fU  fitted  foe  merohandiM  and  war,  and  applicable  to  either,  was  lawful ;  but.  if  it 
"ete  of  a  natnre  solely  applicable  to  war,  was  unlawful. 
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The  Bales  of  President  WasbiagtoD  ( Augnst  4, 1793)  speak  for  tbem- 
trrou-xi  selves.  Some  of  tbem  (as  the  6th)  clearly  exceeded  any 
rf^wf  °°^'  "oTr  obligation  previously  incumbent  upon  the  United  States  by 
utiunu»  international  law. 

They  were  as  follows : 

1.  The  original  arming  and  equippitig  of  reBselH  in  the  ports  of  the  Coit^d  dtAt«B  bj 
an;  of  the  belligereat  parties  for  military  service,  offenstve  or  defensive,  is  deemed 
nnUnful.  ■  • 

2.  EqiiipmeDta  of  merchant- vessels  by  either  of  the  belligsTeDt  partios  in  the  ports 
of  the  Uoited  States,  parely  for  the  aucommodation  of  them  as  aneh,  is  deemed  law- 

3.  Eqtiipmenli  in  the  porln  of  Ihe  JJniled  States  of  veneU  of  fpar  in  tkt  imnuSiale  Hrrux 
of  tht  (lovermnent  of  any  of  the  belligerent  partia,  irhich,  if  done  to  otker  vtttelt,  wvld  it 
of  a  doubtful  nature,  oi  being  applicable  either  to  commeree  or  uar,  are  ieemed  lasfkl; 
except  tbose  wbioh  shall  have  made  prize  of  the  sub  jtcta,  people,  or  property  of  Fraoce, 
cominft  with  their  prizes  into  the  ports  of  the  United  Statea,  pursoaiit  to  the  seren- 
t«enth  Article  of  our  Treaty  of  Commerce  with  France. 

4.  JiqHipnenls  in  lift  porta  of  the  tJniled  Stata,  by  any  of  the  parties  at  ww  with 
France,  of  veeieU  fitted  for  merchandiM  and  tear,  whether  Kith   or  vtithout 
wAicA  are  doubtful  in  tluir  nature  aa  bei«g  applieahte  either  to  eanint«rce  or  wa 
la<i<ful,  except  those  which  shall  have  made  prize,  Ac.,  (as  before.) 


6.  Equipments  of  every  kind  ii 
Powers  at  war  with  France  are  dwiuDu  muuiii  luj. 

7.  Eguipmenti  of  mMefa  in  the  porta  of  the  United  State*  lehirk  are  of  a  nalurt  a»Mj 
adapted  to  war,  ar«  deemrd  unlawful,  except  those  stranded  or  wrecked,  m  mentioaed  in 
the  eighteenth  Article  of  onr  I'leaty  with  France,  the  sixteenth  uf  our  Treaty  with 
the  United  Netherlands,  the  eighteenth  of  our  Treaty  with  Prnasia. 

6.  Vessels  of  either  of  the  partirs  not  armed,  or  armed  previous  to  their  coming  into 
the  porta  of  the  United  States,  which  shall  not  have  infrioKed  any  of  the  foregoiag 
rales,  may  lawfully  engane  or  enlist  their  own  sabjeots  or  citizens,  not  twinK  inhab- 
itants of  the  United  Slates,  except  privateers  of  the  Powers  at  war  with  France,  and 
except  those  vessels  which  have  made  prizes,  &.c. 

(Appendix  to  Report  of  Neutrality  Laws  Commission,  page  23 ;  British  Appendix, 

There  can  be  no  question  that  under  these  principles  and  Boles,  an; 
amount  whatever  of  coaling  by  a  war-steamer  of  a  belligerent  Power  in 
a  neutral  port  was  perfectly  lawfal. 

Similar  principles  will  be  found  in  all  the  best  authorities  of  interna- 
tional law,  applicable  to  the  asylum  and  hospitality  which  tbe  sbipa  of 
war  of  a  belligerent  may  receive  in  neutral  ports  withont  a  violation  of 
neutrality.  Some  of  those  authorities  are  referrM  to  in  the  note  at 
foot  of  this  page.' 

In  accordance  with  these  principles,  the  Acta  of  Congress  of  1794  ftod 
1818  prohibited,  in  section  4  of  the  former,  aud  section  5  of 
i^.*'."  "™i°^j  the  latter  Act,  the  "increase  or  angnientation  of  the  force 
'"'*■  of  any  ship  of  war,  cruiser,  or  other  armed  vessel  whlcii, 

at  the  time  of  her  arrival  withiu  the  United  States,  was  a  ship  of  war, 
cniiser,  or  armed  vessel  in  the  service  of  any  foreign  Prince,  &e.,ht 
adtiinff  to  the  number  of  the  guns  of  auck  vmxel,  or  by  changing  tlwte  0* 
board  of  her  for  gum  of  larger  caliber,  or  by  the  addition  thereto  of  fliiy 
egiiipment  solely  applicable  to  irwr." 

In  like  manner  the  British  Foreign-Enlistment  Act  of  1819,  by  section 

8,  prohibited  the  "  increase  or  augmentation  of  the  warlike 

r.'l-fm'a /!""'"'(  force  of  any  ship  or  vessel  of  war,  or  cniiser,  or  other  armed 

'""'  vessel,  which,  at  the  time  of  her  arrival  in  any  part  of  tbe 

'  Ortolan,  "  Keeles  Intern  at  ion  ales  et  Uiplomatie  de  la  Mer."  {4th  edition,)  vol.  ii.  p- 
ad6 ;  Ueflter,  "  Droit  International,"  (Bergaon's  translation,)  }  149,  and  note  (8)  on  ^- 
276  ;  Pando,  "Elem.  clel  Derecho  Internaciuual,"  $  Ilhi  ;  Ken^  "  Com  men  tar  iea,"  voL  i. 
p.llH;  Wbeaton's  "Clements,"  (Lawrence,)  p.  720;  Hanlofeuille, -' Droits  et  DerutrK 
dea  Nations  neiitrps,"  vol,  i,  p.  'iK  ;  Calvo,  "  Derecho  Internacional,"  i  fiH  ;  Twins 
"  Law  oi  Nations,"  vol.-  ii,  p.  45'i. 
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United  Kingdom  or  any  of  Her  M^y'esty'^  domiaions,  was  a  ship  of  war, 
cruiser,  or  armed  vessel  io  the  service  of  any  foreign  Prince,"  &c.,  "  by 
ttddinp  to  the  number  of  the  guns  of  such  vessel,  or  by  chaaging  those  on 
board  for  other  guns,  or  by  the  addition  of  any  equipment  for  war.^ 

No  person  in  either  country  ever  imagined  that  these  prohibitions 
voald  he  infringed  by  allowing  foreign  belligerent  steam-  ^  ,„„,™i 
vessels  to  coal  ad  libitum  in  ports  of  Great  Britain  or  of  the  f"  o^'j™  •'«' 
United  States.  It  ia  no  more  true  that  snch  vessels  are  '""'" 
specially  enabled  to  coutiune  their  cruises  and  warlike  operations,  by 
means  of  supplies  of  coal  so  received,  (however  great  in  quantity,)  than 
that  sailiDg-ships  of  war  are  enabled  to  continue  their  craiues  and  warlike 
operations  by  substantial  and  extensive  repairs  in  neutral  ports  to  their 
bulls,  masts,  sails,  and  rigging,  when  damaged  or  disabled,  or  by  unlim- 
ited supplies  of  water  and  other  necessary  provisions  for  their  crews. 

It  was  not  by  Great  Britain  only,  but  equally  by  France,  Brazil,  and 
other  countries,  that  this  view  as  to  supplies  of  coal  to  Confederate 
vessels  in  neutral  porta  was  acted  npon  throughout  the  war.  In  the 
letter  already  qnoted  of  the  Brazilian  Minister,  Se@nr  Taques,  to  Mr. 
Webb,  on  the  sulyect  of  the  Sumter,  (9th  Uecember,  1861,)  he  wrote  : 

TLo  hospitalitj,  then,  exteudetl  to  tlio  ateaiuer  Sumter  At  Maranliam,  iu  the  teroui  in 
vhich  it  was  preaontly  atternttrds  givoo  to  the  frigate  Powbalan,  iuvoivoe  no  irregu- 
larity, reveals  uo  dinpoaitioua  ofleusive  to  the  t^ited  States.  It  remains  Ui  kuow 
whether,  in  the  exerciite  of  this  hoepitolitj-,  the  rights  which  restrict  the  commerce  of 
neutrals  with  eitber  l>eIligorent  were  transgressed.  This  point  involves  the  whole 
qnestion,  becaase  Mr.  Webb  bases  his  arcnmeutatiua  and  his  coiojilaints  on  the  con- 
htniction  which  he  aivea  of  coatrnband  of^  war  as  to  pit-coal.  He  insists  strongly,  as 
did  hia  Consal,  at  Maranham.and  Commodore  Porter,  on  the  idea  that  ni  Lb  out  coal 
the  Sumter  could  not  have  oontiuned  her  cruise.  If  this  were  a  reason  tor  forbiddiug 
the  purchase  of  coal  in  the  market,  the  States  called  Confederate  woald  have  tbe 
right  to  mahe  the  same  complaint  against  the  like  permission  presently  afterwards 
given  to  the  Powhatan ;  and  if  this  reason  conld  be  brought  forward  in  respect  of 
coal,  it  could  also  be  urged  in  respect  of  drink ing.nater  anfl  provisions,  because  with- 
out theae  none  of  these  veosels  could  pnraue  their  service.  (British  Appendix,  vol  vi, 
p.  14.) 

And  he  proceeded  to  show  that  coal  was  not,  j»re  gfintium,  contraband 
of  war. 

When,  therefore,  the  second  Rule  of  the  Treaty  of  Washington  speaks 
of  a  neutral  Government  being  bound  "not  to  permit  or  ,i.  i„i™„„  „r 
suffer  either  belligerent  to  make  use  of  its  ports  or  waters  '^:  -f^"^  S;;''rh','/ 
as  the  base  of  naval  operations  against  the  other,  or  for  the  ■" "'- 
purpose  of  the  reneical  or  augmentation  of  military  supplies  or  arms,  or 
the  recruitment  of  men,"  it  is  no  more  intended  to  take  away  or  limit 
the  right  of  a  neutral  State  to  permit  the  coaling  of  steamers  belonging 
to  the  war  service  of  a  belligerent  within  neutral  waters,  than  to  take 
away  the  right  to  permit  them  to  receive  provisions,  or  any  other  ortli- 
.  nary  supplies,  previously  allowable  under  the  known  rules  of  iuterna- 
tional  law. 

With  respect  to  the  regulations  made  by  the  Queen  of  Great  Britain 
on  tbe  31st  January,  lSti2,  it  is  enough  to  say,  that  those 
regulations  were  voluntarily  made  by  Her  Majesty,  in  the  '"■"  S"j"Surr'i"jl; 
exercise  of  her  own  undoubted  right  and  discretion,  as  an 
independent  neutral  Sovereign,  and  not  by  virtue  of  any  antecedent 
international  obligation  j  that  no  belligerent  Power  conld  claim,  under 
those  rules,  any  greater  benefit  against  the  other  belligerent,  than  that 
the  rules  themselves  should  be  acted  upon  without  partiality  towards 
either  of  the  contending  parties ;  that  the  limitation  of  the  quantity  of 
coal  to  be  supplied  to  the  ships  of  war  of  the  belligerents,  in  Bntlsh 
ports,  by  these  rules,  was  not  absolute  and  unqualified,  but  was  subject 
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to  the  exercise  of  a  power  given  to  the  Executive  Authorities  of  the 
various  British  poasessioos  to  enlarge  that  limit  by  special  pennissioD, 
when  they  shoold,  in  the  exercise  of  a  bona  fide  discretion,  see  canse  to 
do  so ;  and  that  these  rales  were,  in  fact,  honestly  and  impartially  acted 
upon  by  the  British  Government  throughout  the  war,  witbont  any  con- 
nivaDce  or  sanction  whatever,  with  or  to  any  violation  or  evasion  of 
them,  "feven  if  such  violation  or  evasion  could  have  been  shown  (which 
it  clearij  conld  not)  to  be  the  direct  or  proximate  canse  of  any  belliger- 
ent operation,  resulting  in  loss  to  the  Government  of  citizens  of  the 
United  States. 


Chapter  IV.— Principles  of  constbdction  applicable  to  the 

aULB3  OP  THE  TREATY, 

The  two  questions  last  considered  (that  of  the  supposed  obligation  of 
L  imHr..v>  ,F  Great  Britain,  under  the  First  Rule,  to  seize  or  detain  such 
J!ir..^;;S^''^"',j'','li  vessels  as  the  Alabama  or  the  Florida,  when  they  cameiuto 
"Z'la"  .Vui^bl^  British  ports  as  dnly  commissioned  pnblic  ships  of  war  of 
""'"'""'^'~  tbe  Confederate  States,  and  as  to  her  supposed  obligatioD, 
under  tbe  Second  Rule,  either  not  to  permit  at  all,  or  by  an  exact 
sapervision  to  limit,  the  coaling  of  Confederate  steam-vessels  of  war 
in  British  ports)  involve  points  of  such  grave  importance  as  to  the  prin- 
ciples of  construction  to  bo  applied  to  those  Bules  for  tbe  purpose  of 
the  present  controversy,  that  some  further  general  observations  on  that 
subject  seem  to  be  imperatively  called  for. 

Among  the  rules  for  the  interpretation  of  Treaties,  laid  down  by  Viit- 
r  R„i™  fo,  11..  tel,  (Articles  262-310,)  are  found  the  following: 

!^ij  i™i1^"'' "  ° '  f'^  Slnco  the  lawfnl  interpretation  of  a  contract  onglit  to  tend 
""  '  only  to  tlie  discovery  of  tbe  tboiif^hta  uf  tbe  author  or  anttion  of  tliat 
contrHct,  ns  soon  as  we  meet  with  any  obscurity  we  ebould  seek  for  what  waa  pnilii- 
bly  in  the  tboiif{hta  of  those  who  drew  it  up  and  interpret  it  accordingly.  This  a  lite 
general  rule  of  all  interpretations.    It  particularly  serves  to  fis  the  sr '  — '"'"■ 


le  signifioation  of  which  is  not  sufficiently  determined-    In  virtue  of  tlii« 

. d  take  those  expressions  in  the  most  exteasive  sense,  when  it  ia  probablt 

that  he  who  speaks  has  had  in  his  view  everything  pointed  out  in  this  eitcnaite 


sense ;  and,  on  the  contrary,  ue  ought  to  couHne  the  sign i& cation,  if  it  appears  Ihil 
the  anther  has  bounded  his  thonghta  by  what  is  comprehentled  in  the  more  limiud 
sense.    (Art.  270.) 

(2.)  In  the  interpretation  of  treaties,  pacts,  and  promises,  we  ought  not  to  deviit« 
from  the  common  use  of  the  language ;  at  least  if  we  hava  Dot  very  strone  reasons  far 
it.  lu  all  human  nffairs,  where  there  is  a  want  of  certainty,  wo  ought  to  follow  prob*- 
bility.  It  is  coiiiraouly  very  probable  that  they  have  spoken  according  to  custom; 
this  always  forms  a  very  strong  presumption,  which  cannot  be  surmounted  but  hj  « 
contrary  presumption  that  is  still  stronger.     (Art.  271.) 

(3.)  Words  are  only  designed  to  express  the  thoughts ;  thus  the  true  signification  ot 
ou  expression  in  common  use  is  the  idea  which  custom  has  affixed  to  that  exnressian. 
It  is,  thou,  a  ktobs  i]uibble  to  afili  a  particular  sense  to  a  word  in  order  to  elude  tlir 
true  sense  of  the  entire  expression. 

(4.)  When  we  manifestly  see  what  Is  the  sense  that  agrees  with  tbe  intention  of  the 
Contracting  Powers  it  is  not  permitted  to  turn  their  words  t«  a  rantrary  mpaaiiig- 
The  intention,  sufficiently  knon-u,  furnishes  the  tnie  matter  of  the  Coiiveution,  eC 
what  is  perceived  and  accepted,  demanded  aud  granted.  To  violate  the  Treaty  is  to 
go  contrary  to  the  intention,  sufRcieDtly  mauifeeted,  rather  than  ajjainst  tbe  terms  iu 
which  it  is  conceived;  forthe  terms  are  nothing  withont  the  inteution  that  oiijcbc  io 
dictate  them.    (Art.  274.) 

(5.)  We  ought  always  to  give  to  expressions  the  sense  most  snitoble  to  the  snbjwi 
or  to  the  matter  to  which  tliey  relate.  For  we  endeavor,  by  a  true  interpretation,  t" 
discover  the  thoughts  of  those  who  speak  or  of  tlvo  Contracting  rowetn  in  a  Trealy- 
Xow,  it  ou^ht  to  be  preanmod  that  he  who  has  employed  a  word  capable  of  mwiy  dif- 
ferout  significations  has  tukeu  it  in  that  which  agrees  with  the  snbject.  In  propor- 
tion ns  he  employs  himself  ou  the  matter  in  iiuestion  the  terms  proper  to  exprew  hia 
thoughts  present  themselves  to  his  mind.    This  ci[Ulvocal  word  conld,  then,  only  •'fli'' 
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itself  in  the  sCDBa  proper  to  eipresa  the  thought  of  him  who  makes  nae  of  it ;   that  is, 
Id  the  Bense  Agreeable  to  the  subject.    (Art.  Sw.) 

(6.)  Everj  interpretation  that  leails  to  an  absnTdity  ought  to  be  rejected ;  or,  in 
other  words,  we  snonld  not  give  to  any  piece  a  sense  fivm  which  follows  Ait<rthiDg 
abenrd,  bat  interpret  it  in  snch  a  manner  afl  to  avoid  absnrdity.  As  it  cannot  be  pre- 
samed  that  any  one  desires  what  is  abaoTd,  it  cannot  be  supposed  that  he  who  speaks 
has  intended  that  his  words  shonld  be  understood  in  a  sense  from  which  that  al^urd' 
ity  follows.  Neither  is  it  allowable  to  presume  that  he  sports  with  a  serious  act; 
for  wbat  is  shameful  and  unlawful  is  not  to  be  preeumed.  Wecallabsnrd  not  only  that 
wbich  ia  physically  impossible,  bnt  what  is  morally  so:  that  is,  what  is  so  contrary  to 
Tjsht  reason  that  it  cannot  be  attributed  to  a  man  in  his  right  senses.  •  •  • 
Tbe  rule  we  have  Just  mentioned  is  absolutely  necessary,  and  ought  to  be  followed, 
eren  when  there  is  neither  obscurity  nor  anything  eciuivocal  in  the  text  of  tbe  law  ur 
the  Treaty  itself.  For  it  mnsC  be  observed  that  tbe  uncertainty  of  the  sense  that 
uugbt  to  be  given  to  a  law  or  a  Treaty  does  not  merely  proceed  tVom  the  obscurity  or 
anjr  otherfatiltintbeeKpreMion,  bat  alsoftom  the  narrow  limit*  of  tbe  human  mind, 
which  cannot  foresee  all  cases  and  circamstances,  nor  include  all  conseqaeuces  of  what 
ii  appointed  or  promised ;  in  short,  from  the  impOKSibility  of  entering  into  this  im- 
niensu  detail.  We  can  only  make  iawB  or  Treaties  in  a  general  manner  ;  and  the  in- 
terpretation ought  to  apply  then  to  particular  casea,  conformably  to  the  intention  of 
Che  legislatare  or  of  the  Contracting  Powers.  Now,  it  cannot  be  presumed  that  in  any 
■iaee  they  would  lead  to  anything  absurd.  When,  therefore,tbeirexpre8sions,  if  taken 
in  their  proper  and  ordinary  sense,  lead  to  it,  it  is  necansary  to  turn  them  from  that 
Heuse  just  so  far  as  is  eafflcieut  to  avoid  abanrdity.    (Art.  292.) 

(7.)  If  he  who  has  expressed  himself  in  an  obscure  or  eciuivocal  manner  boa  spoken 
fllsewhere  more  clearly  on  the  same  subject,  he  is  the  best  interpreter  of  himself. 
We  ought  to  intetprot  his  obscure  or  vogue  expressions  in  such  a  mauner  that  they 
may  agree  with  those  terms  that  are  clear  and  without  ambigaity  which  he  has  used 
elsewbere,  either  in  the  same  Treaty  or  in  some  other  of  the  hke  kind.  In  fact,  while 
we  have  no  proof  that  a  man  has  changed  his  mind  or  manner  of  thinking,  it  is  pre- 
inmed  that  his  thoughts  have  been  tbe  same  en  the  same  occasions;  so  that  if  be  has 
anynhere  clearly  shown  his  intention  with  respect  to  anything,  we  ought  to  give  tba 
same  senso  to  what  Le  has  elsewhere  said  obscurely  on  the  same  affair.    (Art.  264.) 

(S.)  Freqneatly,  in  order  to  abridge,  people  express  imperfectly,  and  with  some  ob- 
scurity, what  they  suppose  is  suSlciently  elucidated  by  toe  things  which  preceded  it, 
or  even  what  they  propose  to  explain  afterward  ;  and  besides,  the  expressions  have  a 
force,  and  sometimr.s  even  an  entirely  different  signilication,  according  to  the  occasion, 
tbeii  connection,  and  their  relation  Co  other  words.  Tbe  eonnection  and  train  of  the 
(lisconrse  is  also  another  source  of  interpretation.  We  gught  to  consider  the  whole 
discourse  together,  in  order  perfectly  to  conceive  the  sense  of  it,  and  to  give  to  each 
expression,  not  so  mnoh  the  siguitication  it  may  receive  in  itself,  as  that  it  onght  to 
have  from  tbe  thread  and  spirit  of  the  discourse.    (Art.  285.) 

(9.)  The  reason  of  the  law  or  the  Treaty,  that  is,  the  motive  which  led  to  the  making 
of  it,  and  the  view  there  proposed,  is  one  of  the  most  certain  means  of  establishing  tbe 
true  sense ;  and  great  attention  ought  to  be  paid  it,  whenever  it  is  required  to  explain 
aaohscnre,  equivocal,  and  uudetermiDedpotnt,eitherof  lawor  of  a  Treaty,  or  to  make  an 
application  of  them  to  a  porticolor  case.    (A.rt.  287.) 

(10.)  We  use  the  restrictive  interpretation  to  avoid  falling  into  an  absurdity.  ■  •  * 
The  same  method  of  interpretation  takes  place,  when  a  case  is  presented,  in  which  tbe 
Uw  or  Treaty,  acconling  to  the  rigor  of  the  terms,  leads  to  something  unlawful.  This 
exception  must  then  be  mode ;  since  nubody  can  promise  to  ordain  what  is  unlawful. 
(Art.  293.) 

(11.)  When  a  case  arises,  iu  which  it  would  be  too  prejudicial  to  any  one  to  take  a 
Ian-  or  promiue  according  to  the  rigor  of  the  terms,  a  restrictive  interpretation  is  also 
then  used ;  and  we  except  the  cose,  agreeably  to  the  intention  of  the  legislature,  or  of 
bitn  who  made  tbe  promise.  For  the  legislature  requires  only  what  is  just  and  equi- 
table ;  aod  in  contracts  no  one  can  eiignge  in  favor  of  another,  in  such  a  manner  as  t-o 
[loeiwentially  wanting  to  himself.  It  is  then  presumed,  with  reason,  that  neither  the 
legislature,  nor  the  Contracticg  Powers,  have  intended  to  extend  their  regulation  to 
I'Oscs  of  this  nature ;  and  that  tiiov  themselves  would  have  excepted  theoi,  had  these 
ciises  presented  themielves.    (Art.  294,1 

Let  ns  apply  these  principles  to  tlie  iuterpretatioQ  of  the  Rules  of  the 
pr»»ent  Treaty.  The  Britiish  iiiterpretation  of  the  latter  part  ^  ,^i„,™  „r 
of  the  first  Rule,  ivhich  makes  it  applicable  only  to  the  pre-  ;|;rr=ii'.?;^ill'« 3 
vention  of  the  departure  from  British  jurisdiction  of  vessels  ',Vtii''!Si.u''i^m" 
oyer  which  British  jurisdiction  had  never  ceased  or  been  '"•*"'■ 
<lisplaced,  and  whose  warlike  character  rests  only  in  an  (as  yet)  nnez- 
ecuted  iotention  or  pnrpose,  is  aj^eable  to  the  fifth,  sixth,  eighth,  ninth, 
ami  tenth  of  the  foregoing  priiiciplps.     The  Aineriean  interpretation, 
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Trhieh  would  extend  it  to  vessels  coming,  as  public  ships  of  var  of  the 
Confederates,  into  British  waters,  without  any  notice  beforehand  that 
they  would  be  either  excluded  or  detained,  is  opiwsed  to  the  same  prin- 
ciples in  the  most  marked  manner,  and  especially  it  is  opposed  to  those 
numbered  6  and  10,  which  are,  perhaps,  the  most  cogent  and  andeniable 
of  tbem  all. 

The  British  interpretation  of  the  first  part  of  the  second  Rule,  which 
applies  the  phrase  "base  of  naval  operations"  in  the  same  sense  iu 
which  it  has  always  been  used  by  the  leading  autliorities  on  inter- 
national law,  and  particularly  by  those  of  Great  Britain  and  the  United 
States,  (e.  g,,  by  Lord  Stowell  and  Chancellor  Kent,)  is  iu  accordance 
with  the  second,  third,  and  seventh  of  these  principles;  while  the 
American  interpretation,  which  would  extend  it  to  every  combination 
of  circumstances  which  those  words,  in  their  most  lax,  popular,  and  un- 
scientific acceptetion  could  possibly  be  made  to  embrace,  oSends  against 
the  same,  and  also  against  the  tenth  principle. 

The  British  interpretation  of  the  words  '*  the  renewal  or  augmenta- 
tion of  military  supplies  or  arms,"  in  the  latter  part  of  the  second  Rule, 
which  applies  them  to  augmentations  of  the  warlike  force  of  belligerent 
vessels,  the  same,  or  ^asdem  generis,  with  those  which  were  forbidden 
by  President  Washington's  Rules,  and  by  the  British  and  American 
Foreign -Enlistment  Acte,  is  in  harmony  with  the  second,  third,  fifth, 
seventh,  eighth,  and  ninth  of  the  foregoing  principles.  The  American 
interpretation,  which  would  extend  them  to  supplies  of  articles,  such  as 
coals^  which,  according  to  the  doctrine  aud  practice  of  asylum  and  hos- 
pitality hitherto  recognized  and  acted  upon  by  all  civilized  nations, 
(notably  by  Great  Britain  and  the  United  States,)  were  never  yet 
deemed  unlawful,  and  from  the  supply  of  which,  in  neutral  ports,  it 
wonld  be  highly  prejudicial  to  two  great  maritime  Powers,  such  as  the 
two  Contracting  Parties,  to  debar  themBelves  in  case  of  their  being  en- 
gaged in  war,  in  the  present  days  of  steam  navigation,  offends  against 
the  same  principles,  aud  also  against  that  numbered  11. 

The  force  of  these  objections  to  the  American  interpretation  of  the 
4.  i=ji«™eoM>«  three  Rules  is  greatly  increased  when  it  is  borne  in  mind, 
w"-^'i°«''L^  first,  that  Great  Britain  agreed  to  their  being  retrospect 
"'  '^'  ■■™™""-  ively  applied  to  the  decision  of  "  the  questions  between  the 
two  countries  arising  out  of  the  claims  mentioned  in  Article  I "  of  the 
Treaty,  those  being  the  claims  "  growing  out  of  acts  committed  by  the 
several  vessels  which  had  given  rise  to  the  claims  generically  kuovn  as 
the  Alabama  Claims." 

Down  to  the  date  of  the  Treaty  no  claim  had  ever  been  made  against 
Great  Britain,  on  the  specific  ground  of  supplies  of  coal  to  Confederate 
vessels  J  every  claim  for  captures,  of  which  any  intelligible  notice  had 
been  given,  was  in  respect  of  captures  by  ships,  said  to  have  been 
equipped  and  fitted  out  in  British  ports,  or  to  have  received  their  arma- 
ments by  means  directly  supplied  from  Great  Britain.  The  British 
Government,  therefore,  was  warranted  in  believing,  as  it  did  believe, 
that  the  controversy  between  itself  and  the  Government  of  the  United 
States  was  confined  to  claims  growing  out  of  acts  committed  by  ships 
of  this  description  only;  and,  in  agreeing  to  the  terms  of  the  Rule,  it 
could  not  be  supposed  to  have  had  any  claims  in  view  which  were 
grounded  only  ou  supplies  of  coal  to  Confederate  vessels.  A  retro- 
spective engagement  of  this  sort  cannot,  without  al  complete  departure 
ffom  all  the  principles  of  justice,  be  enlarged  by  any  uncertain  or  un- 
necessary implication. 

The  United  Stetes  have  expressly  declared,  in  their  Case,  that  they 
consider  all  the  Rules — of  course,  therefore,  the  second — to  be  eoinci- 
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flout  with,  and  not  to  exceed,  the  previonaly  known  rules  of  ^  ti^  ,^„, . , 
international  law.  Great  Britain,  though  taking  a  different  'fi!^"iiZio*tii'~" 
view  of  the  other  Bules,  has  also  expressly  declared,  in  her  -°''''"'' 
Counter  Case,  that  she  too  regards  the  second  Bnle  as  in  no  way  enlarg- 
ing the  previously  known  prohibitions  of  international  law,  on  the  sub- 
ject to  which  it  relates.  The  practice  of  the  United  States,  by  habitu- 
ally receiving  supplies  of  coal  in  ildtish  ports  daring  the  war,  was  in 
accordance  with  the  views  of  iutematioaal  law,  applicable  to  this  sub- 
ject, which  had  been  previously  announced  and  acted  upon  by  all  the 
highest  political  and  judicial  authorities  of  that  country.  Thus  it  is 
made  quite  apparent  that  the  construction  now  sought  to  be  placed  by 
the  United  States  upon  this  second  Rule  is  at  rariaucewith  the  realin- 
teDtion  and  meaning  of  both  the  Contracting  Parties;  and  therefore 
with  the  1st  and  4th  of  the  principles  extracted  from  Yattel,  as  well  as 
with  the  others  already  speciQed. 

Bnt  further :  not  only  did  tirent  liritaiu  consent  to  the  retrospective 
application  of  those  Rules,  upon  the  footing  formerly  ex-  ^  ^  ^^^^  _^ 
plained,  to  the  determination  of  what  she  understood  as  a,  .:J^^'"^i 
"the  claims  genericallr  known  as  the  Alabama  Claims,"  |j«r'1™S™|Rlh. 
crowing  out  of  acts  committed  by  particular  vessels  which  .o  "h" m.^u,.Sw° 
had  historically  given  rise  to  that  designation,  and  of  no  "'™" 
other  kind  of  i^ima ;  not  only  did  the  two  Contracting  Parties  "  agree 
to  observe  these  Rules  as  lietween  themselves  in  future ;"  but  they  also 
agreed  to  "  bring  them  to  the  knowledge  of  other  maritime  Fowera,  and 
to  iovite  them  to  accede  to  them." 

They  did  not  attempt  to  make  a  general  code  of  all  the  rules  of  inter- 
national law  connected  with  the  subject;  they  were  not  careful,  and  did 
not  attempt,  to  express  the  explanation  or  qualifications' of  any  expres- 
sions nsed  in  these  particular  Rules,  which  a  sound  acquaintance  with 
the  rules  and  usages  of  international  law  would  supply.  Rules  of  this 
natnre,  which  could  rationally  be  supposed  proper  to  be  proposed  for 
general  acceptance  to  all  the  maritime  Powers  of  the  civilized  world, 
mnat  evidently  have  been  meant  to  be  interpreted  in  a  simple  and 
reasonable  sense,  conformable  to,,  and  not  largely  transcending  the 
views  of  international  nLaritime  law  and  policy  which  would  be  likely  to 
commend  themselves  to  the  general  interests  and  intelligence  of  that 
portion  of  mankind.  They  must  have  been  meant  to  be  definitely,  can- 
didly, and  foirly  uiterpreted ;  not  to  be  strained  to  every  unforeseen 
and  novel  consequence,  which  perverse  latitude  of  construction  might 
be  capable  of  deducing  from  the  generality  of  their  expressions.  They 
mnst  have  been  understood  by  their  framera,  and  intended  to  be  under- 
stood by  other  States,  as  assuring  the  continuance,  and  involving  in 
their  true  interpretation  the  recognition  of  all  those  principles,  rules, 
and  practical  distinctions,  establishexl  by  international  law  and  usage, 
a  departure  from  which  was  not  required  by  the  natural  and  necessary 
meaning  of  the  words  in  which  they  were  exjiressed ;  they  cannot  have 
been  meant  to  involve  large  and  important  changes,  upon  subjects  not 
expressly  mentioned  or  adverted  to  by  mere  implication ;  nor  to  lay  a 
series  of  traps  and  pitfalls,  in  future  contingencies  and  cases,  for  all  na- 
tions which  might  accede  to  them,  (ireat  Britain  certainly,  for  her  own 
part,  agreed  to  them,  in  the  full  belief  that  the  Tribunal  of  Arbitration, 
before  which  these  claims  would  come,  might  be  relied  upon  to  r^ect 
every  strained  application  of  their  phraseology,  which  could  wrest  them 
to  purposes  not  clearly  within  the  contemplation  of  both  the  Contract- 
ing Parties,  and  calculated  to  make  them  rather  a  danger  to  be  avoided 
than  a  light  to  he  followed  by  other  nations. 

ROUNDELL  PALMEB. 


IV.-AEGUMENT  OF  MR.  EVARTS,  ONE  OF  THE  COUNSEL  OF 
THE  UNITED  STATES,  ADDRESSED  TO  THE  TRIBUNAL  OF 
ARBITRATION  AT  GENEVA,  ON  THE  oTH  AND  6TH  AUGUST, 
1873,  IN  REPLY  TO  THE  SPECIAL  ARGUMENT  OF  THE  COUN- 
SEL OF  HER  BRITANNIC  MAJESTY.  SEE  PROTOCOLS  XVII 
AND  XVIII. 


ARGUMENT  OF  MR.  EVARTS. 


At  tlie  Conference  held  on  the  Hth  day  of  August  Mr.  Ecarts  addretaed  the 
Tribunal  as  follows: 

In  the  course  of  the  deliberations  of  the  Tribunal  it  hao  se«inecl  good 
Seep,  ~r  lb.  ,i„  to  the  Arbitrators,  in  ptirBuance  of  the  provisiou  of  the  fifth 
.--^  Article  of  the  Treaty  of  Washington,  to  intimate  that  on 

certain  specific  points  they  would  desire  a  further  discnssion  on  the  part 
of  the  Counsel  of  Her  Britannic  M^esty  for  the  elucidation  of  those 
points  in  the  consideration  of  the  Tribunal.  Under  that  invitation  the 
eminent  Counsel  for  the  British  Government  has  presented  an  argnment 
which  distributes  itself,  as  it  seems  to  ns,  while  dealing  with  the  three 
points  suggested,  over  a  very  general  examination  of  the  Argoment 
which  has  already  been  presented  on  the  part  of  the  United  States. 

In  availing  ourselves  of  the  right,  under  the  Treaty,  of  replying  to  this 
special  argument  upon  the  points  named  by  the  Tribunal,  it  has  been  a 
matter  of  some  embarrassment  to  determine  exactly  how  far  thisdiscos- 
sioa  on  our  part  might  properly  go.  In  one  sense  our  deliberate  jodg- 
luent  is  that  this  new  discussion  has  really  added  but  little  to  the  vievs 
or  the  Argument  which  had  already  been  presented  on  behalf  of  the 
British  Government,  and  that  it  has  not  disturbed  the  positions  which 
had  been  insisted  upon,  on  the  part  of  the  United  States,  in  answer  to 
the  previous  discussions  on  the  part  of  the  British  Government,  con- 
tained in  its  Case,  Counter  Case,  and  Argument. 

But  to  have  treated  the  matter  in  this  way,  and  left  our  previous  Ar- 
gument to  be  itself  such  an  answer  as  we  were  satisfied  to  rely  upon  Ui 
the  new  developments  of  contrary  views  that  were  presented  in  this 
special  argument  of  the  British  Government,  would  have  seemed  to  as- 
sume too  confidently  in  favor  of  ofir  Argument,  that  it  was  an  adequate 
response  in  itself,  and  would  have  been  not  altogether  respectful  to  the 
very  able,  very  comprehensive,  ami  very  thorough  criticism  upon  the 
main  points  of  that  Argument,  which  the  eminent  Counsel  of  Her  Majesty 
has  now  presented.  Nevertheless  it  seems  quite  foreign  irom  our  doty, 
and  quite  unnecessary  tor  any  great  service  to  the  Tribunal,  to  pursue 
in  detail  every  point  and  suggestion,  however  pertinent  and  however 
skillfully  applied,  that  is  raised  in  this  new  argument  of  the  eminent 
Counsel.  We  shall  endeavor,  therefore,  to  present  snch  views  as  seem 
to  us  useful  and  valnable,  and  as  tend  in  their  general  bearing  to  dispose 
of  the  difficulties  and  counter  propositions  opposed  to  oar  views  in  the 
learned  CounsePs  present  criticism  upon  them. 


..C^.txi^^lc 
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The  American  Argument,  presented  on  the  15th  of  June,  as  bearing 
upon  these  three  points  now  under  discussion,  had  distributed  the  sub- 
ject  ander  the  general  heads  of  the  measure  of  international  duties ;  of 
tbe  means  which  Great  Britain  possessed  for  the  performance  of  those 
duties ;  of  the  tme  scope  and  meaning  of  tbe  phrase  "  due  diligence," 
as  Qsed  in  the  Treaty ;  of  tbe  particular  application  of  the  duties  of  the 
Treaty  to  the  case  of  cmisers  on  their  subsequent  visits  to  British  ports ; 
and  then  of  the  faults,  or  failures,  or  shortcomings  of  Great  Britain  in 
its  actual  conduct  of  the  transactions  under  review,  in  reference  to  these 
measures  of  duty,  and  this  exaction  of  due  diligence. 

The  special  topic  now  raised  for  discussion  in  the  matter  of  "  doe 
diligence"  generally  considered,  lias  been  regarded  by  the        ^^^^^^ 
Counsel  of  the  British  Government  as  involving  a  considers-  °'    "^ 

tion,  not  only  of  the  measure  of  diligence  required  for  the  discharge 
of  ascertained  duties,  but  also  tbe  discussion  of  what  the  measure  of 
those  duties  was:  and  thenoftbeexaction  of  due  diligence  as  applicable 
to  the  different  instances  or  occasions  for  the  discharge  of  that  duty, 
which  the  actual  transactions  in  controversy  between  the  parties 
disclosed.  That  treatment  of  the  points  is,  of  course,  suitable  enough, 
if,  in  the  judgment  of  the  learned  Counsel,  necessary  for  properly  mee^ 
JDg  the  qnestion  specifically  nnder  consideration,  because  all  those  ele- 
ments do  bear  upon  the  qnestion  of  "due  diligence"  as  relative  to  the 
time,  and  place,  and  circumstances  that  called  for  its  exercise.  Never- 
theless, tbe  general  qnestion,  thus  largely  construed,  is  really  equivalent 
to  the  main  controversy  submitted  to  the  disposition  of  this  Tribonal 
by  the  Treaty,  to  wit,  whether  the  required  due  diligence  has  been  ap- 
plied in  tbe  actual  conduct  of  affairs  by  Great  Britain  to  the  different 
situations  for  and  in  which  it  was  exacted. 

The  reach  and  effort  of  this  special  argument  in  behalf  of  the  British 
Government  seem  to  ua  to  aim  at  the  reduction  of  the  duties  incnm- 
bent  on  Great  Britain,  the  reduction  of  the  obligation  to  perform  those 
•Inties,  in  its  source  and  in  its  authority,  and  to  the  calling  back  of  the 
cause  to  the  position  assumed  and  insisted  upon  in  the  previous  Argu- 
ment in  behalf  of  the  British  Government,  that  this  was  a  matter  not  of 
intemaiional  duty,  and  not  of  international  obligation,  and  not  to  be 
judged  of  iu  the  court  of  nations  as  a  duty  due  by  one  nation.  Great 
Britain,  to  another  nation,  the  United  States,  but  only  as  a  question  of 
its  duty  to  itself,  iu  the  maintenance  of  its  neutrality,  and  to  Its  own  laws 
and  its  own  people,  in  exerting  the  means  placed  at  the  service  of  the 
Government  by  tlie  Foreign- Enlistment  Act  for  controlling  any  efforts 
ngainst  the  peace  and  dignity  of  the  nation. 

We  had  supposed,  and  have  so  in  our  Argument  insisted,  that  all  that 
long  debate  was  concluded  by  what  bad  beeu  settled  by  ^_„,,^,  ,,  ^^ 
dt'linitive  convention  between  the  two  nations  as  the  law  of  t~£,  ih'-'.~'oiih,. 
this  Tribunal,  upon  which  the  conduct  and  duty  of  Great  "^ 
Britain,  and  the  claims  and  rights  of  tbe  United  States,  were  to  be  ad- 
judged, and  had  been  distinctly  expressed,  and  authoritatively  and  finally 
established  in  the  Three  Bules  of  the  Treaty. 

Before  undertaking  to  meet  the  more  particular  inquiries  that  are  to 
bedisposedof  in  this  Argument,  it  is  proi)er  that,  at  the  5,,,^,,,,^,.,., 
outset,  we  should  take  notice  of  an  attempt  to  disparage  the  ^Xil'i^rH'' 
efficacy  of  those  Bules,  the  scarce  of  their  authority,  and  °  "™"' 
the  nature  of  their  obligation  upon  Great  Britain.  The  first  five  sec- 
tions of  the  special  argument  are  devoted  to  this  consideration.  It  is 
xaid  that  tbe  only  way  that  these  Rules  come  to  be  important  in  pass- 
ing jndgment  npon  the  conduct  of  (rreat  Britain,  in  the  matter  of  the 
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claims  of  the  United  States,  is  by  tbe  conaeut  of  Her  Majesty  that,  in 
decidiu^;  tbe  qneationa  between  tbe  two  conutrieB  arising  out  of  these 
claims,  the  Arbitrators  should  assume  that,  during  the  course  of  these 
traasactious,  Her  Majesty's  Government  had  uudertaken  to  act  upon 
the  principles  set  forth  ia.  these  Eules,  and  in  them  announced.  That 
requires,  it  i8  8aid,asapriucipn1  consideration,  that  tbe  Tribnual  should 
determine  what  the  law  of  nations  on  these  subjects  would  have  been  if 
these  Rules  had  not  been  thus  adopte^l.  Then,  it  ia  argued  that,  as  to 
the  pro]>oBitioDS  of  duty  covered  by  the  ^rsfKule,  the  law  of  nations 
did  not  impose  them,  and  that  tbe  obligation  of  Great  Britain,  there- 
fore, in  respect  to  the  performance  of  the  duties  assigned  in  tkat  Rale, 
was  not  derived  from  the  law  of  nations,  was  not,  therefore,  a  duty 
between  it  and  tbelJuited  States,  nor  a  duty  the  breach  of  which  called 
for  the  resentments  or  the  indemnities  that  belong  to  a  violation  of  the 
law  of  nations.  Then,  it  is  argued  that  the  whole  duty  and  responsi- 
bility and  obligation  in  that  regard,  on  the  part  of  Great  Britain,  arose 
under  the  provisions  of  its  domestic  legislation,  under  the  provisions  of 
the  ForeigQ-Eulistment  Act,  under  a  general  obligation  by  which  a 
nation,  having  assigned  a  rule  of  conduct  lor  itself,  is  amenable  for  its 
proper  and  equal  performance  as  between  and  toward  the  two  i>ellige- 
rents.  Then,  it  is  argued  that  this  assent  of  the  British  Governmeut, 
that  tbe  Tribunal  shall  regard  that  Government  as  held  to  the  perform- 
ance of  the  duties  assigned  in  those  Rules,  in  so  far  as  those  Kules  were 
not  of  antecedent  obligation  in  the  law  of  nations,  is  not  a  consent  that 
Great  Britain  shall  be  held  under  an  international  obligation  to  perform 
tbe  Rules  in  that  regard,  but  simply  as  an  agreement  that  they  had  un- 
dertaken to  discharge,  as  a  municipal  obligation,  under  the  provisious 
of  their  Foreign-Enlistment  Act,  duties  which  were  eQuivalent  in  their 
construction  of  the  act  to  what  is  now  assigned  as  an  international 
duty;  and  this  argument  thus  concludes : 

When,  therefore,  Hdr  UajeHty's  OovemmeDt.  by  the  aixDi  article  of  the  Treaty  ot 
Washington,  agreed  that  tbe  Arbikatora  ehonld  asaume  tbat  Her  UnJeaty'B  Oorern- 
ment  had  undertaken  to  act  upon  tbe  principles  net  forth  in  tbe  Three  Rales,  (thonfh 
deolinine  to  assent  to  them  as  a  statement  of  principles  of  international  law,  whieL 
were  in  force  at  the  time  wban  the  claims  arose,)  the  effect  of  that  argnmoDt  was  not 
to  make  it  the  duty  of  the  Arbitrators  to  judge  letrospectively  of  the  ooadnet  of  Her 
Mi^eaty's  Qavemment,  according  to  any  false  hypothesis  of  law  or  fact,  but  to  acknoir- 
ledge,  as  a  rule  of  judgment  for  the  pnrposes  of  the  Treaty,  the  nndertakiug  vhich 
the  British  QovernmenC  had  actually  and  repeatedly  giveu  to  tbe  GOTornmenl  of  the 
United  Stales,  to  act  upon  the  construction' which  they  themselves  placed  opon  tbe 
prohibitions  of  tbeir  own  munioipat  law,  according  to  which  it  was  ooinoident  in  nb- 
stance  with  those  Rules.— (firiluA  Special  Argumtnt,  p.  389.) 

Kow,  we  may  very  briefly,  as  we  think,  dispose  of  this  suggestion,  anil 
of  all  tbe  infiuences  that  it  is  apiiealed  to  to  exert  throughout  the 
course  of  the  discussion  in  aid  of  the  views  insisted  upon  by  the  learned 
Counsel.  In  the  first  place,  it  is  not  a  correct  statement  of  tbe  Treatj 
to  say,  that  the  obligation  of  these  Rules,  and  the  responsibility  on  the 
part  of  Great  Britain  to  have  its  conduct  judged  according  to  those 
Rules,  arise  from  the  assent  of  Her  Mfyesty  thus  expressed.  On  tbe 
contrary,  that  assent  comes  in  only  subsequently  to  the  authoritative 
statement  of  the  Rules,  and  simply  as  a  qualiUcation  attendant  upona 
reservaticfn  on  tbe  part  of  Her  Majesty,  that  the  previous  declaration 
shall  not  Ue  esteemed  as  an  assent  on  tke  part  of  the  Brituk  Ooten- 
ment,  tbat  those  were  in  fact  tbe  principles  of  the  law  of  nations  at  the 
time  the  transactions  occnrrod. 

The  sixth  article  of  the  Treaty  thus  detennines  the  authority  aud  the 
obligation  of  these  Roles.  I  read  from  the  very  commencement  of  tbe 
article:  "Iiw  deciding  the  matters  submitted  to  the  Arbitrators  they 
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shall  be  soverned  by  the  following  three  Bates,  which  are  agreed  upon 
b;  the  High  Ooatracting  Parties  as  Bnles  to  be  taken  as  applicable  to 
tbecaseandby  such  principlea  of  lateraational  Law  not  iuconsistent 
therewith  f  and  then  the  Kules  are  stated. 

Now,  there  had  been  a  debate  between  the  diplomatic  representatives 
of  the  two  Governments,  whether  tbe  duties  expressed  in  those  Knles 
were  whollyof  international  obligation  antecedent  to  this  agreement  of 
the  parties.  The  United  States  had  from  the  beginning  insisted  that 
they  were ;  Great  Britain  had  insisted  that,  in  regard  to  the  outfit  and 
equipment  of  au  unarmed  ship  from  its  ports,  there  was  only  an  obliga- 
tion of  municipal  law  and  not  of  international  law ;  that  its  duty  con- 
concerning  such  ontflt  was  wholly  limited  to  the  execution  sf  its  For- 
eign-Enlistment  Act ;  'that  the  discharge  of  that  duty  and  its  responsi- 
bility for  any  default  therein  could  not  be  claimed  by  the  United  States 
as  matter  of  international  law,  nor  upon  any  judgment  otherwise  than 
of  the  general  duty  of  a  neutral  to  execute  its  laws,  whatever  they 
■night  be,  with  impartiality  between  the  belligerents. 

To  close  that  debate,  and  in  advance  of  ^the  submission  of  any  ques- 
tion to  this  Tribunal,  the  law  on  that  subject  was  settled  by  the  Treaty, 
and  settled  in  terms  which,  so  far  as  the  obligation  of  the  law  goes, 
seem  to  ns  to  admit  of  no  debate,  and  to  be  exposed  to  not  the  least 
uncertainty  or  doubt.  But  in  order  that  it  might  not  bean  imputation 
upon  the  Governmeqt  of  Great  Britain,  that  while  it  presently  agreed 
that  the  duties  of  a  neutral  were  as  these  Rules  express  them,  and  that 
these  Rules  were  applicable  to  this  case,  that  a  neutral  nation  was  bound 
to  conform  to  tbem,  and  that  they  should  govern  this  Tribunal  in  its 
deeision — in  order  that  from  all  this  there  might  not  arise  an  imputation 
that  the  conduct  of  Great  Britain,  at  the  time  of  the  transactions,  (if  it 
shonld  be  found  in  the  judgment  of  this  Tribunal  to  have  been  at  vari- 
ance with  these  Rules,)  would  be  subject  t'O  the  charge  of  a  variance 
with  an  acknowledgment  of  the  Boles  then  presently  admitted  as  bind- 
ing, a  reservation  was  made.  '  What  waa  that  reservation  t 

Her  Britannic  M&jeaty  baa  commandBd  her  Hlfifh  Commiaaiouers  and  Plenlpotan- 
tiftrlea  to  declare  that  Her  MMeaty'a  GoTerDmest  uannot  aaaeot  to  tbe  foregoing  Rales 
a»  %  statement  of  principles  of  international  law  which  were  in  foroe  at  tbe  time  when 
the  clninia  mentioned  in  Artiole  I  arote,  but  that  Her  Majesty's  Government,  in  order 
to  erince  its  desire  of  strongthenitig  the  friendly  mlations  Iwtween  tbe  two  coantries, 
and  of  making  satisfactory  provision  for  the  future,  agrees  that,  in  deciding  the  qnes- 
tioDs  between  tbe  two  conntries  arising  ont  of  these  claims,  the  Arbitrators  shonld 
BMome  that  Her  Majesty's  Government  bad  undertaken  to  act  npon  the  principles  set 
forth  in  these  Rules. 

Thus,  while  this  saving  clause  in  respect  to  the  past  conduct  of  Great 
Britain  was  allowed  on  the  declaration  of  Her  Majesty,  yet  that  declara- 
tion was  admitted  into  the  Treaty  only  npon  the  express  proviso  that 
it  should  have  no  import  of  any  kind  in  disparaging  the  obligation  of 
the  Rules,  their  significance,  their  binding  force,  or  the  principles  upon 
which  thia  Tribunal  should  judge  concerning  them. 

Shall  it  be  said  that  when  the  whole  office  of  this  clause,  thus  re- 
ferred to,  is  of  that  nature  and  extent  only,  and  when  it  ends  in  the  de- 
termination that  that  reservation  shall  have  no  effect  npon  your  decision, 
shall  it,  I  say,  be  claimed  that  this  reservation  shall  have  an  eQect  upon ' 
the  argument  1  How  shall  it  be  pretended,  before  a  TribansJ  like  this, 
that  what  is  to  be  antumed  in  the  decision  is  not  to  be  assumed  in  the 
argument  t 

But  what  does  this  mean  ?  Does  it  mean  that  these  Thr»e  Rules,  in 
their  fntare  application  to  the  conduct  of  the  United  States — nay,  in 
their  future  application  to  the  conduct  of  Great  Britain,  mean  some- 
thing different  &om  what  they  mean  in  their  application  to  the  past  T 


4i6  SUPPLEMENTARY   ABQUMENTS  AND  STATEMENTS. 

What  becomes,  then,  of  the  purcbasiog  coDsideratioa  of  these  Bules 
for  the  future,  to  wit,  that,  waiving  debate,  they  shall  be  applied  to  tfae 
past  1 

We  must,  therefort>,  insist  that,  upon  the  plain  declarations  of  this 
Treaty,  there  is  nothing  whatever  iu  this  propositiou  of  the  first  five 
sections  of  the  new  special  argnmeut.  If  there  were  anything  in  it,  it 
would  go  to  the  rupture,  almost,  of  the  Treaty;  for  the  language  is 
plain,  the  motive  is  declared,  the  force  in  fnture  is  not  iu  dispute,  and, 
for  the  consideration  of  that  force  iu  the  future,  the  Bame  force  is  to  be 
applied  in  the  judgment  of  this  Tribuual  ujiou  the  past.  Now,  it  is  said 
that  this  declaration  of  the  binding  authority  of  these  Eules  ia  to  read 
in  the  setse  of  this  rery  complicated,  somewhat  unintelligible,  proposi- 
tion of  the  learned  Oounsel.  Compare  hia  words  with  the  declaratiou 
of  the  binding  authority  of  these  Kules,  as  Bules  of  luternatiooal  Law, 
actually  found  in  the  Treaty,  and  judge  for  yourselves  whether  the  two 
forms  of  expression  are  equivalent  and  interchangeable. 

Can  any  one  imagine  that  the  United  States  would  have  agreed  that 
the  construction,  in  its  application  to  the  past,  was  to  be  of  this  modified, 
uncertain,  optional  character,  while,  in  the  future,  the  Bules  were  to  be 
authoritative,  binding  Bules  of  the  law  of  nations  t  When  the  United 
States  had  given  an  assent,  by  convention,  to  the  law  that  was  to  gov- 
ern this  Tribtinal,  was  it  intended  that  that  law  should  be  construed, 
as  to  the  past,  differently  from  what  it  was  to  be  construed  in  reference 
to  the  future  f 

I  apprehend  that  this  learned  Tribunal  will  at  ooce  dismiss  this  con- 
sideration, witli  all  its  important  influence  upon  the  whole  subsequent 
argnmeut  of  the  eminent  Counsel,  which  an  attentive  ezaminatinon  of 
that  argument  will  disclose. 

With  this  proposition  falls  the  further  proposition,  already  met  in 
Ho-ftiiiiKTibo.  01''  former  Argument,  that  it  is  material  to  go  into  the  re- 
"l^i'^-u'^l  gioQ  of  debate  as  to  what  the  law  of  nations  upon  these 
■"""■  subjects,  now  under  review,  was  or  is.     So  far  as  it  falls 

within  the  range  covered  by  these  Kules  of  the  Treaty,  their  provisions 
have  concluded  the  controversy.  To  what  purpose,  then,  pursue  an  in- 
quiry and  a  course  of  argument  whicli,  whatever  way  in  the  balance  of 
your  conclusions  it  may  be  determined,  cannot  affect  your  judgment  or 
your  award  T  If  these  Uules  are  found  to  be  conformed  to  the  law  of 
nations  in  the  principles  which  it  held  antecedent  to  their  adoption,  the 
Bales  cannot  have  for  that  reason  any  greater  force  than  by  their  own 
simple,  unconfirmed  authority.  If  they  differ  from,  if  they  exceed,  if 
they  transgress  the  requirements  of  the  law  of  nations,  as  it  stood  ante- 
cedent to  the  Treaty,  by  so  much  the  greater  force  does  the  conveotioii 
of  the  parties  require  that,  for  this  trial  and  for  this  judgment,  these 
Bules  are  to  be  the  law  of  this  Tribunal.  This  argument  is  hinted  at 
in  the  Counter  Case  of  the  British  Government;  it  has  been  the  subject 
of  some  public  discussion  iu  the  press  of  Great  Britain.  But  the  most 
authoritative  expression  of  opinion  upon  this  point  from  the  press  of 
that  coantry  has  not  failed  to  stigmatize  this  suggestion  as  bringing 
the  obligation  of  the  Bules  of  this  Treaty  down  to  "the  ranishiog 
point"'  • 

At  the  close  of  the  special  argument  we  find  a  general  presentation 
9.T  EL  p.inr,'.  of  canons  for  the  construction  of  treaties,  and  some  general 
mhI'.I'^S't™™  observations  as  to  the  light  or  the  controlling  reason  audei 
...T=,»4  which  these  Bules  of  the  Treaty  should  be  construed. 

Thf  se  suggestions  may  be  briefiy  dismissed. 

■London  Times.  Febroary,  1872. 
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It  certaiuly  would  be  a  very  great  reproach  to  these  Qationy,  wbicb 
had  deliberately  fixed  npoa  three  propositiono  as  expressive  of  the  law 
of  Dations,  io  their  judgment,  for  the  purposes  of  this  trial,  that  a  resort 
to  general  instructioaa,  for  the  purpose  of  iuterpretatioD,  was  uecessary. 
Eleven  canons  of  interpretation  drawn  from  Vattel  are  presented  in 
order,  and  then  several  of  them,  as  the  oaae  suits,  are  applied  as  valu- 
able m  elucidating  this  or  that  point  of  the  Bnles.  But  the  learned 
Coansel  bas  omitted  to  bring  to  your  notice  the  first  and  most  general 
rule  of  Vattel,  which,  being  once  uuderstood,  would,  as  we  think,  dis- 
pense with  any  consideration  of  these  subordinate  canons  which  Vattel 
has  introduced  to  be  used  only  in  case  his  first  general  rule  does  not  ap- 
ply. This  first  proposition  is,  that  "it  is  not  allowable  to  intei^ret  what 
has  no  need  of  interpretation." 

Now  these  Rules  of  the  Treaty  are  the  deliberate  and  careful  expres- 
sion of  the  will  of  the  two  nations  in  establishing  the  law  for  the  gov- 
ernment of  this  Tribunal,  which  the  Treaty  (lalla  into  existence.  These 
Rules  need  no  interpretation  in  any  general  sense.  Undoubtedly  there 
may  be  phrases  which  may  receive  some  illustration  or  elucidation  from 
the  history  and  from  the  principles  of  the  law  of  nations ;  and  to  that 
we  have  no  objection.  Instances  of  very  prosier  application  to  that  resort 
occur  in  the  argument  of  which  I  am  now  replying.  But  there  can  be 
uo  possible  need  to  resort  to  any  general  rules,  such  as  those  most  fa- 
vored and  insisted  upon  by  the  learned  Counsel,  viz,  the  sixth  proposi- 
tion of  Vattel,  that  you  never  should  accept  an  interpretation  that  leads 
to  an  absurdity — or  the  t«ntb,  that  you  never  should  accept  an  inter- 
pretation that  leads  to  a  crime.  Nor  do  we  need  to  recur  to  Vattel  for 
what  is  certainly  a  most  sensible  proposition,  that  the  reason  of  the 
Treaty — that  ia  to  say,  the  motive  which  led  to  the  making  of  it  and 
the  object  ip  contemplation  at  the  time— ^is  the  most  certain  cine  to  lead 
OS  to  the  discovery  of  its  true  meaning. 

Bat  the  inference  drawn  trom  that  proposition,  in  its  application  to 
this  case,  by  the  learned  Counsel,  seems  very  wide  from  what  to  us  ap- 
pears natural  and  sensible.  The  aid  which  he  seeks  under  the  guidance 
of  this  rule  is  from  the  abstract  proposition  of  publicists  on  cognate 
subjects  or  the  illustrative  instances  given  by  legal  commentators. 

Our  view  of  the  matter  is  that,  as  this  Treaty  is  applied  to  the  past, 
as  it  is  applied  to  an  actual  situation  between  the  two  nations,  and  as  it 
is  applied  to  settle  the  doubts  and  disputes  which  existed  between  them 
as  to  obligation  and  to  the  performance  of  obligations,  these  cousidera- 
tions  furnish  the  resort,  if  any  is  needed,  whereby  this  Tribunal  should 
seek  to  determine  what  the  true  meaning  of  the  High  Contracting 
Parties  is. 

Now,  as  bearing  upon  all  these  three  topics,  of  due  diligence,  of  treat- 
ment of  offending  cruisers  in  their  subsequent  visits  to  British  ports,  and 
of  their  supply,  as  from  a  base  of  operations,  with  the  means  of  eon- 
tinning  the  war,  these  Bules  are  to  be  treated  in  reference  to  the  con- 
troversy as  it  had  arisen  and  as  it  was  in  progress  between  the  two  na- 
tions when  the  Treaty  was  formed.  What  was  thatt  Here  was  a 
nation  prosecuting  a  war  against  a  portion  of  its  population  and  terri- 
tory in  revolt.  Against  the  sovereign  thus  prosecuting  bis  war  there 
was  raised  a  maritime  warfare.  The  belligerent  itself,  thus  prosecuting 
this  maritime  warfare  against  its  sovereign,  confessedly  had  no  ports 
and  no  waters  that  could  serve  as  the  base  of  its  naval  operations.  It 
had  no  ship-yards,  it  had  no  fonnderies,  it  had  no  means  or  resonrces  by 
which  it  could  maintain  or  keep  on  foot  that  war.  A  project  and  a  pur- 
pose of  war  was  all  that  could  have  origin  from  within  its  territory,  and 
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the  pecuniary  resources  by  vhich  it  coald  derive  ite  sapply  from  dco- 
tral  DfttioQS  waa  all  that  it  could  fbmiah  toward  this  maritime  war. 

!Now,  that  war  having  iu  fact  been  kept  on  foot  and  having  resulted 
in  great  injaries  to  the  sovereign  belligerent,  gave  occasion  to  a  contro- 
versy between  that  Bovereign  and  the  neutral  nation  of  Great  Britun 
aB  to  whether  these  actual  supplies,  these  actual  b»ses  of  maritime  wsr 
from  and  in  neutral  jurisdiction,  were  conformable  to  the  law  of  nations 
or  in  violation  of  its  principles.  Of  course,  the  mere  fact  that  this  war 
had  thus  l)een  kept  on  foot  did  not,  of  itself,  carry  the  neutral  respon- 
sibility. But  it  did  bring  into  controversy  the  opposing  posittans  of 
the  two  nations.  Great  Britain  contended  duriBg  the  course  of  the 
transactisns,  and  after  their  close,  and  now  here  contends,  that,  how- 
ever much  to  be  regretted,  these  transactions  did  not  place  any  respon- 
sibility apOR  the  neutral,  because  they  had  been  effected  only  by  sach 
communication  of  the  resources  of  the  people  of  Great  Britain  as  under 
international  law  was  innocent  and  protected ;  that  commercial  com- 
munication and  the  resort  for  asylum  or  hospitality  in  the  ports  was  the 
entire  measnra,  comprehension,  and  character  of  all  that  had  occnrred 
within  the  neutral  Jurisdiction  of  Great  Britain.  The  United  States 
contended  to  the  contrary.  What,  then,  was  the  solution  of  the  matter 
which  settles  amicably  this  great  dispute  1  Why,  first,  that  the  prin- 
ciples of  the  taw  of  nations  should  be  settled  by  couvention,  as  they 
hare  been,  and  that  they  should  furnish  the  guide  and  the  control  of 
y<Hir  decision:  second,  that  all  the  facts  of  the  transactions  as  they 
occurred  should  be  submitted  to  your  final  and  satisfactory  determina- 
tion ;  and,  third,  that  the  application  of  these  priucipleB  of  law  settled 
by  convention  between  the  parties  to  these  fact^  as  ascertained  by  your- 
selves should  be  made  by  yourselves,  and  should,  in  the  end,  close  the 
controversy  and  be  accepted  as  satisfactory  to  both  parties. 

lu  this  view,  we  must  insist  that  there  is  no  occasion  to  go  into  any 
very  considerable  discussion  as  to  the  meaniug  of  these  Bales,  unless  in 
the  very  subordinate  sense  of  the  explanation  of  a  phrase,  sach  m 
"  base  of  operations,"  or  "  military  supplies,"  or  "  reoruitment  of  men," 
or  some  similar  matter. 

I  now  ask  your  attention  to  the  part  of  the  discuasion  which  relates 
Eg»ii«f>r»>::m.K  to  the  effect  of  a  "commission,"  which,  though  made  the 
'""^  subject  of  the  second  topic  named  by  the  tribunal,  and 

taken  in  that  order  by  the  learned  Counsel,  I  propose  first  to  consider. 

It  is  said  tliat  the  claims  of  the  United  States  in  this  behalf,  as  made 
I.J  =1  ir  '"*  their  Argument,  rest  upon  an  exaggerated  construction 
.•y^L-  oJX'  S;;  of  the  second  clause  of  the  first  Bule.  Ou  this  point,  I  have 
first  to  say  that  the  construction  which  we  pat  upon  that 
clause  is  not  exaggerated ;  and,  in  the  second  place,  that  these  claims 
in  regard  to  the  duty  of  Great  Britain  in  respect  to  commissioned 
cruisers  that  have  had  their  origin  in  an  illegal  outfit  in  violation  of  tJie 
law  of  nations,  as  settled  in  the  first  Eule,  do  not  rest  exclusively  upon 
the  second  claase  of  the  first  Rule.  They,  undoubtedly,  in  one  con' 
strnction  of  that  clause,  find  an  adequate  support  in  its  propositioo; 
but,  if  that  construction  should  fail,  nevertheless,  the  duty  of  Great 
Britain,  in  dealing  with  these  offending  cruisers  iu  their  subsequent 
resort  to  its  ports  and  waters,  would  rest  npon  principles  quite  inde- 
pendent of  this  construction  of  the  second  clause. 

The  second  clause  of  that  Bule  is  this:  "  And  also  to  use  like  diligence 
to  prevent  the  departure  from  its  Jurisdiction  of  any  vessel  intended  to 
cruise  or  carry  on  war  as  above,  such  vessel  having  beeu  specially 
adapted  in  whole  or  in  part  within  such  jurisdiction  to  warlike  use." 
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It  is  said  that  tbis  second  claase  of  the  first  Bnle  manifestly  applies 
only  to  the  original  d^artore  of  soch  a  vessel  fhim  the  British  juris- 
dietiou,  while  ita  parposes  of  aulawful  hostility  still  reraaia  in  iutention 
Doerely,  and  have  not  been  evidenced  by  execution. 

If  this  means  that  a  vessel  that  had  made  its  first  evasion  from  a 
British  port,  nnder  circumstances  which  did  not  inculpate  Great  Britain 
for  fitiliog  to  arrest  her,  and  then  had  come  within  British  ports  a  sec- 
ond time,  and  the  evidence,  as  then  developed,  would  have  required 
Great  Britain  to  arrest  her,  and  would  have  inculpated  that  nation  for 
&ilure  so  to  do,  is  not  within  the  operation  of  this  Itnle,  I  am  at  a.  loss 
to  understand  upon  what  principle  of  reason  this  pretension  rests.  If 
the  meaning  is  that  this  second  clause  only  applies  to  such  #EFending 
vessels  while  they  remain  in  the  predicament  of  not  having  acquired 
the  protection  of  a  "commission,"  that  pretension  is  a  begging  of  the 
qaestion  under  consideration,  to  wit,  what  the  effect  of  a  "  commission  " 
is  nuder  the  circumstances  proposed. 

I  do  not  understand  exactly  whether  these  two  cases  are  meant  to  be 
coTered  by  this  criticism  of  the  learned  Gonnsel.  But  let  us  look  at  it> 
Supposing  that  the  escape  of  the  Florida  from  Liverpool,  in  the  first 
instance,  was  not  under  circumstances  which  made  it  an  injurious  vio- 
lation of  neutrality  for  which  Great  Britain  was  responsible  to  tiie 
United  States,  that  is  to  say,  that  there  was  no  such  fault,  &om  inat- 
tention  to  evidence,  or  from  delay  or  inefBciency  of  action,  as  mado 
Great  Britain  responsible  for  her  escape ;  and  supposing,  when  she  en- 
tered Liverpool  again,  as  the  matter  then  stood  in  the  knowledge  of  the 
Government,  the  evidence  was  clear  and  the  duty  was  clear,  if  it  were 
an  original  case;  is  it  to  be  said  that  the  duty  is  not  as  strong,  that  it 
is  not  as  clear,  and  that  a  failure  to  perform  it  is  not  as  clear  a 
case  for  inculpation  as  if  in  the  origiual  outset  the  same  circnm- 
stances  of  failure  and  of  lUnlt  had  been  apparent!  Certainly  the 
proposition  cannot  mean  this.  Certainly  the  conduct  of  Great  Brit- 
ain in  regard  to  the  vessel  at  Kassau,  a  British  port  into  which  she 
went  after  her  escape  from  Liverpool,  does  not  conform  to  this  sugges- 
tiou.  But  if  the  proposition  does  not  come  to  this,  then  it  comes  back 
to  the  pretension  that  the  commission  intervening  terminates  the  obli- 
gation, defeats  the  duty,  and  exposes  the  suffering  belligerent  to  all  the 
consequences  of  this  uaval  war,  illegal  in  its  origin,  illegal  in  its  char- 
acter, and,  on  the  part  of  the  ofi'euding  belligerent,  an  outrage  upon 
the  neutral  that  has  suffered  it. 

Now,  that  is  the  very  question  to  be  determined.  Uuquestiouably,  we 
submit  that,  while  the  first  clause  of  the  first  Bule  is,  by  its  terms,  lim- 
ited lo  an  original  equipment  or  outfit  of  an  offending  vessel,  the  sec- 
ond claase  was  intended  to  lay  down  the  obligation  of  detaining  in  port, 
and  of  preventing  the  departure  of,  every  such  vessel  whenever  it  should 
come  within  British  jurisdiction.  I  omit  front  this  present  statement,  of 
coarse,  the  element  of  the  effect  of  the  "  commission,"  that  being  the 
immediate  point  in  dispute. 

I  start  in  the  debate  of  that  question  with  this  view  of  the^copeand 
efficacy  of  the  Bnle  itself. 

It  is  said,  however,  that  the  second  clause  of  the  first  Bule  is  to  be 
qualified  in  its  apparent  signification  and  application  by  the  supplying 
a  phrase  used  in  the  first  clause  which,  it  is  said,  mast  be  communicated 
to  the  second.  That  qualifying  phrase  is  "  any  vessel  ivliich  it  has  rea- 
iionable  ground  to  believe  is  intended,"  &c. 

Now,  this  qnalificatiou  is  in  the  first  clause,  and  it  is  not  in  the  sec- 
29  c 
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ODd.  Of  course  this  element  of  having  "  reasonable  groand 
-™™f;r'ill"'.ia  to  believe  "  that  the  offense  which  a  neutral  nation  is  re- 
'"""'  quired  to  prevent  is  about  to  be  committed,  is  an  element  of 

the  question  of  due  dilige^ice  always  fairly  to  be  considered,  always  soit- 
sbly  to  be  considered  in  jadging  either  of  the  conduct  of  Great  Britain 
in  these  matterei,  or  of  the  conduct  of  the  United  States  iu  the  past,  or 
of  the  dnty  of  both  nations  in  the  future.  As  an  element  of  doe  dili- 
gence, it  finds  its  place  in  the  second  clause  of  the  first  Kule,  but  only 
as  an  element  of  due  diligence. 

Now,  upon  what  motive  does  this  distinction  between  the  purview  of 
the  first  clanse  and  of  the  second  clause  restT  Why,  the  dutyinregjurd 
to  these  Tcssels  embraced  in  the  first  clause  applies  to  the  inchoate  and 
progressive  euterprise  at  every  stage  of  fitting  out,  arming,  or  equip- 
ping, and  while  that  enterprise  is,  or  may  be,  iu  respect  to  evidence  of 
its  character,  involved  in  obscuritj',  ambiguity,  and  doubt.  It  is,  there- 
fore, provided  that,  in  regard  to  that  duty,  only  such  vessels  are  thus 
subjected  to  interruption  in  the  progress  of  construction  at  the  respon- 
sibility of  the  neatrid  as  the  neutral  has  "  reasonable  ground  to  believe  " 
are  intended  for  an  unlawful  purpose,  which  purpose  the  vessel  itself 
does  not  necessarily  disclose  either  iu  regard  to  its  own  character  or  of 
its  intended  use.  But,  after  the  vessel  has  reached  its  form  and  com- 
pleted its  structure,  why,  then,  it  is  a  sufQcieut  limitation  of  the  obli- 
gation and  sufficient  protection  against  undue  responsibility,  that  "due 
diligence  to  prevent"  the  assigned  offense  is  alone  required.  Due  dili- 
gence to  accomplish  the  required  duty  is  all  that  is  demanded,  and  ac- 
cordingly that  distinction  is  preserved.  It  is  made  the  clear  and  abso- 
lute duty  of  a  nation  to  use  A\i&  diligence  to  prevent  the  departure  from 
its  jurisdiction  of  any  vessel  intended  to  cruise  or  carry  on  war  against 
a  power  with  which  it  is  at  peace,  sach  vessel  having  been  specially 
adapted  in  whole  or  in  part  within  such  jurisdiction  to  warlike  nse. 
That  is,  when  a  vessel  has  become  ready  to  take  the  seas,  having  its 
character  of  warlike  adaptation  thus  determined  and  thus  evidenced, 
so  upon  its  subsequent  visit  to  the  neutral's  port,  as  to  such  a  vessel, 
the  duty  to  arrest  her  departure  is  limited  only  by  the 

Chief  Justice  Cockburn.  "  What  should  you  think,  Mr.  Evarts,  of 
such  a  case  as  this  f  Suppose  a  vessel  had  escaped  &om  Great  Britain 
with  or  without  due  diligence  being  observed — take  the  case  of  the 
Florida  or  the  Shenandoah — take  either  case.  She  puts  into  a  port  be- 
longing to  the  British  Crown.  You  contend,  if  I  understand  your  argu- 
ment, that  she  ought  to  be  seized.  But  suppose  the  authorities  at  the 
port  into  which  she  puts  are  not  aware  of  the  circumstances  under 
which  the  vessel  originally  left  the  shores  of  Great  Britain.  Is  there  an 
obligation  to  seize  that  vessel  f" 

Mr.  EvABTS.  That,  like  everything  else,  is  left  as  matter  of  fact. 
■^  The  Chief  Justice.  "  But  suppose  the  people  at  the  place  are  per- 
fectly noaware  from  whence  this  vessel " 

Mr.  EvAETS.  I  understand  the  question.  We  are  not  calling  in  judg- 
ment the  authorities  at  this  or  that  place.  We  are  calling  into  judg- 
ment the  British  nation,  and  if  the  ignorance  and  want  of  knowledge 
in  the  subordinate  officials  at  such  a  port  can  be  brought  to  the  fault  of 
the  Home  Government  iu  not  advising  or  keeping  them  informetl,  that 
is  exactly  the  condition  from  which  the  responsihility  arises.  It  is  a  ques- 
tion of  "  dne  diligence,"  or  not,  of  the  nation  in  all  its  conduct  in  pro- 
Tiding,  or  not  providing,  for  the  situation,  and  in  preparing,  or  not  pre- 
paring, its  officials  to  act  upon  suitable  knowledge. 

We  liud  nothing  of  any  limitation  of  this  second  clause  of  the  first 
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Rule  tbiit  prevents  onr  consideriDg  its  proper  application  to  the  case  of 
a  vessel  which,  for  the  purpose  of  the  present  argument,  it  must  be  con- 
ceded ouffht  to  be  arrested  under  it,  and  detained  in  iiort  if  the  "  com- 
missiOD"  does  not  interpose  an  obstacle. 

We  have  laid  dowu  at  pages  from  IS'2  to  154  in  our  Argument,  what  we 
consider  the  rules  of  law  in  regard  to  the  effect  of  the  T^^,„i^^,„ 
"  commission"  of  a  sovereign  nation,  or  of  a  belligerent  not  ^'f-xm  o*  -^pt 
recognized  as  a  sovereign,  in  the  circnmstaDceB  involved  in  ■"™"°"""": 
this  inquiry.  They  are  very  simple.  I  find  nothing  in  the  argument  of 
my  learned  iriend,  careful  and  intelligent  as  it  is,  that  disturbs  these 
rules  as  rales  of  law.  The  public  ship  of  a  nation,  received  into  the 
waters  or  ports  of  another  nation,  is,  by  the  practice  of 
nations,  as  a  concession  to  the  sovereign's  diguity,  exempt  of^.'i^io'.^h"" 
from  the  jurisdiction  of  tlie  courts  and  all  judicial  process  of  *"""•"»•"' ™- 
the  nation  whose  waters  it  visits.  This  is  a  concession,  mutual,  recip- 
rocal between  nations  having  this  kind  of  intercourse,  and  resting  npon' 
the  best  and  surest  principles  of  international  comity.  But  there  is  no 
concession  of  extraterritoriality  to  the  effect  or  extent  that  the  sov- 
ereiffn  visited  is  predominated  over  by  the  sovereign  receiving  hospitality 
to  its  public  vessels.  The  principle  simply  is,  that  the  treatmeut  of  the 
vessel  rests  upon  considerations  between  the  nations  as  sovereign,  and 
in  their  political  capacities,  as  matter  to  be  dealt  with  directly  between 
them,  uuder  reciprocal  responsibility  for  offense  on  either  side,  and 
under  the  duty  of  preserving  relations  of  peace  and  good-will  if  yon 
jilpase,  but  nevertheless  to  be  controlled  by  reasons  of  state. 

Any  construction  of  the  rule  that  would  allow  the  visiting  vessel  to 
Impose  its  own  sovereignty  upon  the  sovereign  lislted,  would  be  to  push 
the  rule  to  an  extreme  that  would  defeat  its  purpose.  It  is  the  equality 
of  sovereigns  that  requires  that  the  process  and  the  jurisdiction  of  courts 
should  not  be  extended  to  public  vessels. 

But  all  other  qualifications  as  to  how  the  sovereign  visited  shall  deal 
with  public  vessels  rest  in  the  discretion  of  the  sovereign.  If  offense 
is  committed  by  such  vessels,  or  any  duty  arises  in  respect  to  iheiu,  he, 
atliis  discretion  aud  under  international  responsibility,  makes  it  the 
subject  of  remonstrance,  makes  it  the  subject  of  resentment,  makes  it 
the  subjeet  of  reprisal,  or  makes  it  the  subject  of  an  immediate  exer- 
cise of  force  if  the  circumstances  seem  to  exact  it. 

What,  then,  is  the  tenor  of  the  authorities,  in  i-espect  to  a  public  ves- 
sel not  of  a  sovereign,  but  of  a  belligerent,  who  has  not  been  recognized 
as  a  sovereignl  The  courts  of  the  country,  when  the  question  arises  as 
a  judicial  one,  turn  to  the  political  authority,  and  ask  how  that  has  de- 
termined the  question  of  the  public  character  of  such  vessels;  and  if 
that  question  (which  is  a  political  one)  has  been  determined  in  recogni- 
tion of  the  belligerency,  then  the  vessel  of  the  belligerent  is  treated  an 
exempt  bom  judicial  process  and  from  the  judisdictioii  of  the  courts. 
Bnt  that  vessel  remains  subject  to  the  control,  subject  to  the  domin- 
ion of  the  sovereign  whose  ports  it  has  visited,  and  it  remains  there 
under  the  character  of  a  limited  recognition,  aud  not  in  the  public  char- 
acter of  a  representative  of  recognized  sovereignty. 

We  understand  the  motives  by  which  belligerency  is  recognized  while 
sovereignty  is  refused.  They  are  the  motives  of  humanity ;  they  are  the 
motives  of  fair  play ;  they  are  the  motives  of  neul  ral  recogaition  of  the 
actnsi  features  of  the  strife  of  violence  that  is  in  progress.  But  it  is 
in  vain  to  recognize  belligerency  and  deny  sovereignty,  if  ysu  are  going 
to  attract  one  by  one  all  the  traits  of  sovereignty,  in  the  relations  with 
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a  power  merely  recognized  as  belligerent  and  to  wbom  soveieignty  has- 
been  denied. 

What  is  the  difference  of  predicament  1  Why,  the  neatral  nation, 
when  it  has  occasioD  to  tabe  offense  or  exercise  its  rights 
i.i^^l^t!".^'^.  with  reference  to  a  belligerent  vessel  not  representing  a  sov- 
""°°° ""'""'"  ereign,  finds  no  sovereign  behind  that  vessel  to  which  it  can 
appeal,  to  which  it  can  remonstrate,  by  which  throngh  diplomacy,  by 
which  through  reprisals,  by  which  in  resentments,  it  can  make  its^ 
felt,  its  dominion  respected,  and  its  authority  obeyed.  It  then  deals 
with  these  belligerent  vessels  not  unjustly,  not  capriciously,  for  injos- 
tice  and  caprice  are  wrong  toward  whomsoever  they  are  exercised,  bat, 
nevertheless,  upon  the  responsibility  that  its  dealing  must  reach  tfae 
conduct,  and  that  the  vessel  and  its  conduct  are  the  only  existing  imwer 
and  force  to  which  it  can  apply  itself. 

I  apprehend  that  there  is  no  authority  from  any  hook  that  disturW 
in  the  least  this  proposition,  or  carries  the  respect  to  belligerent  vessels 
beyond  the  exemption  from  jurisdiction  of  courts  and  judicial  process. 
The  rule  of  law  being  of  this  nature,  the  qnestion,  then,  of  bow  a  neutral 
shall  deal  with  one  of  these  craisers  that  owes  its  existence  to  a  viola- 
tion of  its  neutral  rights,  and  tben  presents  itself  for  hospitality  in  a 
port  of  the  nentral,  is  a  question  for  the  neutral  to  determine  accordintr 
to  its  duty  to  itself,  in  respect  to  its  violated  neutrality  and  its  duty  to- 
the  sovereign  belligerent,  who  will  lay  to  its  charge  the  consequences 
and  the  responsibility  for  this  offending  beltigerent. 

Now,  I  find  in  the  propositions  of  the  eminent  Counsel  a  clear  recog- 
nition of  these  principles  of  power  od  the  part  of  the  sovereign,  and  of 
right  OQ  the  part  of  the  sovereign,  requiring  only  that  the  power  shoold 
be  exercised  saitably  and  under  circumstances  which  will  preveot  it 
from  working  oppression  or  unnecessary  injury.  That  makes  it  a  ques- 
tion, therefore,  as  to  the  dealing  of  the  sovereign  for  which  the  law  of 
nations  applies  no  absolute  rule.  It  then  becomes  a  question  for  the 
Tribunal  whether  (under  these  circumstances  of  cruisers  that  owe  their 
origin  or  their  power  to  commit  these  injuries  to  their  violation  of  nen- 
trality)  Great  Britain  is  responsible  to  the  iujured  sovereign,  the  United 
States,  for  this  breach  of  neutrality,  for  this  unlawful  birth,  for  this 
unlawful  support  of  these  oftending  cruisers.  As  to  what  the  duty  of  a 
neutral  nation  is  in  these  circumstances  and  in  these  relations,  when  the 
offending  cruiser  is  again  placed  withiu  its  power,  I  find  really  do  objec- 
tion made  to  the  peremptory  course  we  insist  upon,  except  that  seizing 
such  a  vessel,  vnthout  previous  notice,  would  be  impolite,  would  be  a  vio- 
lation of  comity,  would  be  a  violation  of  the  decorous  practice  of  na- 
tions, and  would  be  so  far  a  wrong. 

Well,  let  US  not  discuss  these  questions  in  the  abstract  merely  ;  let  as 
ApDiK,i,»>>  of  ,h.  app'y  the  inquiry  to  the  actual  conduct  of  Great  Britain  in 
p"-""-  the  actual  circumstances  of  the  career  of  these  cmisers.     If 

Great  Britain  claimed  exemption  from  liability  to  the  United  States  by 
saying  that,  when  these  cruisers  had,  confessedly,  in  fact  escf^»ed  in 
violation  of  neutrality,  and  confessedly  were  on  the  seas  propagatiDg 
those  enormous  injuries  to  the  property  and  commerce  of  a  friendly  na- 
tion, it  had  promptly  given  notice  that  no  one  of  them  shonid  ever  after 
enter  its  ports,  and  that,  if  it  did  enter  its  ports,  it  would  be  seized  and 
detained,  then  this  charge  that  the  conduct  of  Great  Britain  toward 
these  cruisers  in  their  subsequent  visits  to  its  ports  was  such  as  to  make 
it  responsible  for  their  original  escape  or  for  their  subsequent  career, 
would  be  met  by  this  palliation  or  this  defense.  But  no  snch  case 
arises  upon  the  proofs.    .Yon  have  then,  on  the  one  hand,  a  dear  duty 
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toward  the  offended  belligerent,  and  oq  the  other  only  the  eapposfid 
obligatioD  of  courtesy  or  comity  toward  the  offending  belligerent.  This 
coortesy,  this  comity,  it  is  conceded,  can  be  terminated  at  any  time  at 
the  wilf  of  the  neatral  Bovereign.  Bat  this  comity  or  this  coortesy  has 
not  been  withdrawn  by  any  notice,  or  by  any  act  of  Great  Britain  dnr- 
ing  the  entire  career  of  these  vessels. 

We  aay  then,  in  the  flrat  place,  that  there  is  no  actual  sitaation  vhtoh 
calls  for  a  consideration  of  this  palliative  defense,  because  the  cinmm- 
stances  do  not  raise  it  for  consideration.  On  the  contrarj',  the  faets  as 
recorded  show  the  most  absolute  indifference,  on  the  part  of  Great 
Britain,  to  the  protracted  continuance  of  the  ravages  of  the  Alabama 
and  of  the  Florida,  whose  escape  is  admitted  to  be  a  scandal  and  a  re- 
proach to  Great  Britain,  until  the  very  end  of  the  war. 

And,  yet,  a  subtraction  of  comity,  a  withdrawal  of  conrtesy,  was  all 
that  was  necessary  to  have  determined  their  careers. 

But,  further,  let  us  look  a  little  carefnlly  at  this  idea  that  a  cruiser, 
illegally  at  sea  by  violation  of  the  neutrality  of  the  nation  which  has 
given  it  birth,  is  in  a  condition,  on  its  first  visit  to  the  ports  of  the 
offended  neutral,  after  the  commission  of  the  offense  to  claim  the  allow- 
ance of  courtesy  or  comity.  Can  it  cl.iim  courtesy  or  comity,  by  reason 
of  anything  that  has  proceeded  from  the  neutral  nation  to  encourage 
that  expectation  T  On  the  contrary,  so  far  from  its  being  a  cruiser  that 
has  a  right  to  be  upon  the  sea,  and  to  be  a  claimant  of  hospitality,  it  is 
a  cmiser,  on  the  principles  of  international  law,  (by  reason  of  its  gnilty 
origin,  and  of  the  necessary  consequences  of  this  guilt  to  be  visited  upon 
the  offended  neutral,)  for  whose  hostile  ravages  the  British  Government 
ia  responsible.  What  courtesy,  then,  does  that  Government  owe  to  a 
belligerent  cruiser  that  thus  practiced  fraud  and  violence  up  its  neu- 
trality and  exposed  it  to  this  odious  responsibility  f  Why  does  the 
offending  Cruiserneed  notice  that  it  will  receive  the  treatment  appro- 
IMciate  to  its  misconduct  and  to  the  interests  and  duty  of  the  offended 
neatral  1  It  is  certainly  aware  of  the  defects  of  its  origin,  of  the  in- 
jnry  done  to  the  neutral,  and  of  the  responsibility  entailed  upon  the 
nentral  for  the  injury  to  the  other  belligerent.  We  apprehend  that  this 
objection  of  conrtesy  to  the  guilty  cmiser  that  is  set  up  as  the  only  ob- 
stacle to  the  exereise  of  an  admitted  power,  that  this  objection  which 
maintains  that  a  power  just  in  itself,  if  executed  without  notice,  thereby 
becomes  an  imposition  and  a  fraud  upon  the  offender  because  no  denial 
of  hospitality  has  been  previously  announced,  is  an  objection  which 
leaves  the  ravages  of  such  a  cruiser  entirely  at  the  responsibility  of  the 
neatral  which  has  failed  to  intercept  it. 

It  is  said  in  the  special  argament  of  the  learned  Connsel,  that  no  aa- 
thority  can  be  found  for  this  exercise  of  direct  sovereignty  on  the  part 
of  an  offended  neutral  toward  a  cruiser  of  either  a  recognized  or  an 
nnrecognized  sovereignty.  But  this  after  idl  comes  only  to  this,  that 
fluch  an  exereise  of  direct  control  over  a  cruiser,  on  the  part  of  an  of- 
iended  neutral,  without  notice,  is  not  according  to  the  common  course 
of  hospitality  for  public  vessels  whether  of  a  recognized  sovereign  «w 
of  arecogniz3d  belligerent.  As  to  the  right  to  exercise  direct  authority 
on  the  part  of  the  displeased  neutral  to  secure  itself  against  insult  or 
mtmsion  on  the  part  of  a  cruiser  that  has  once  offended  its  neutrality, 
there  is  no  donbt. 

The  argument  that  this  direct  control  may  be  exercised  by  the  dis- 
pleased neutral  withont  the  intervention  of  notice,  when  the  gravity 
and  natnre  of  the  offense  against  neutrality  on  the  part  of  the  bellig* 
•erent  jnstify  this  measnre  of  resentment  and  resistance,  needs  no  ia- 
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staace  and  no  atithority  for  ita  support.  In  its  nature,  it  is  a  question 
wboUf  depeodent  upon  circumstances. 

Our  proposition  is,  that  all  of  these  cruisers  drew  their  origin  oat  of 
the  violated  neutrality  of  Grreat  Britain,  exposing  that  nation  to  ac- 
countability to  the  United  States  for  their  hostilities.  Xow,  to  say  that 
a  nation  thus  situated  is  required  hy  any  principles  of  comity  to  extend 
a  notice  before  exercising  control  over  the  offenders  brought  within  ita 
power,  seems  to  us  to  make  justice  and  right,  in  the  gravest  responsi- 
bilities, yield  to  mere  ceremouial  politeness. 

To  meet,  however,  this  claim  on  our  part,  it  is  insisted,  Id  this  special 
argument,  that  the  equipment  and  outfit  of  a  cruiser  in  a  neutral  i>ort, 
if  it  goes  out  unarmed  (though  capable  of  becoming  an  instoiment  ot 
offensive  or  defensive  war  by  riie  mere  addition  of  an  armament)  may 
be  an  illegal  act  as  an  offense  against  municipal  law,  but  is  not  a  vio- 
lation of  neutrality  in  the  sense  of  being  a  hostile  act,  and  does  not 
place  the  offending  cruiser  in  the  iwsition  of  having  violated  neutrality. 
That  is  but  a  recurrence  to  the  subtle  doctrine  that  the  obligations  of 
Great  Britain  in  respect  t«  the  first  Rule  of  the  Treaty  are  not,  by  the 
terms  of  the  Treaty,  made  tnternattonal  obligations,  for  the  observance 
of  which  she  is  responsible  under  the  law  of  nations,  and  for  the  per- 
missive violation  of  which  she  is  liable,  as  having  allowed,  in  the  sense 
of  the  law  of  nations,  a  hostile  act  to  be  perpetrated  on  her  territory. 

This  distinction  between  a  merely  illegal  act  and  a  hostile  act,  which 
dn.^  m .  o  '^  ^  violation  of  neutrality,  is  made  of  course,  and  depends 
'"'{«t'{Bl'^"''°'  ^^<^^^yi  upon  the  distinction  of  the  evasion  of  an  u)iarmed 
'"  """""•  ship  of  WOT  being  prohibited  only  by  municipal  law  and  not 
by  the  law  of  nations,  while  the  evasion  of  an  armed  ship  is  prohibited, 
by  the  law  of  nations.  This  is  a  renewal  of  the  debate  between  the 
two  nations  as  to  what  the  rule  of  the  law  of  nations  in  this  respect  was. 
But  this  debate  was  finally  closed  by  the  Treaty.  And,  couAssedly,  on 
every  principle  of  reason,  the  moment  yon  stamp  an  act  as  a  violatiou 
of  neutrality,  you  include  it  iu  the  list  of  acts  which  by  the  law  of  na- 
tions are  deemed  hotiile  act^s.  There  is  no  act  that  the  law  of  nations 
n'hibits  within  the  neutji'al  jurisdiction  that  is  not  in  the  nature  of  a 
tile  act,  that  is  not  in  the  nature  of  an  act  of  icar,  that  is  not  in  the 
nature  of  an  application  by  the  offending  belligerent  of  the  neutral  territory 
to  tfte  purposes  of  hia  Kar  against  the  other  belligerent.  The  law  of  nations 
prohibits  it,  the  law  of  nations  punishes  it,  the  law  of  nations  exacts 
indemnity  for  it,  only  because  it  is  a  hostile  act. 

Now,  suppose  it  were  debatable  before  the  Tribunal  whether  the 
emission  of  a  war-ship  without  the  addition  of  her  armament,  was  a 
violation  of  the  law  of  nations,  on  the  same  reason,  and  only  on  that 
reason,  it  would  be  debatable  whether  it  were  a  hostile  act  If  it  weie 
a  hostile  act,  it  was  a  violation  of  the  law  of  nations  ;  if  it  were  not  a 
violation  of  the  law  of  nations,  it  was  not  so,  only  because  it  was  not  a 
hostile  act.  When,  therefore,  the  Rules  of  the  Treaty  settle  that  de- 
bate in  favor  of  the  construction  claimed  by  the  United  States  in  its 
antecedent  history  and  conduct,  and  determine  that  such  an  act  tc  a 
violation  of  the  law  of  nations,  they  determine  that  it  is  a  hostile  act. 
There  is  no  escape  from  the  general  proposition  that  the  law  of  nations 
condemns  nothing  done  in  a  neutral  territory  unless  it  is  done  in  the 
nature  of  a  hostile  act.  And  when  you  debate  the  question  whether 
any  given  act  within  neutral  jurisdiction  is  or  is  not  forbidden  by  the 
law  of  nations,  you  debate  the  question  whether  itis  a  hostile  act  or  not. 

^ow,  it  is  said  that  this  outfit  without  the  addition  of  an  armament 
is  not  a  hostile  act  under  the  law  of  nations,  antecedent  to  this  Treaty. 
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That  iB  immaterisl  within  the  premises  of  the  controversy  before  this 
Tribnnal. 

It  is  a  hostile  act  against  Great  Britaiu,  which  Great  Britaia 

Sir  Ax,£!SAND£B  CoCKBUEN.  "  Do  I  nndetataod  you,  Mr.  Evarts,  to 
say  that  such  an  act  is  a  hostile  act  n^iast  Great  Britain  t" 

Mr.  Evarts.  Yes,  a  hostile  violation  of  the  neutrality  of  Great 
Britain,  which,  if  not  repelled  with  due  diligence,  makes  Great  Britain 
respODsible  for  it  as  a  hostile  act  within  its  territory  against  the  Uoibed 
States. 

This  argament  of  the  eminent  Gonnsel  concedes  that  if  an  armament 
is  added  to  a  vessel  within  the  nentral  territory  it  is  a  hostile  act  within 
that  territory,  it  is  a  hostile  expedition  set  forth  from  that  territory.  It 
is  therefore  a  violation  of  the  law  of  nations,  and  if  due  diligence  is 
not  nsed  to  prevent  it,  it  is  an  act  for  which  Great  Britaiu  is  respon- 
sible. If  due  diligence  to  pi'event  it  be  or  be  not  used,  it  is  an  oBPense 
against  the  neutral  natiouby  the  belligerent  which  has  consummated  the 
act 

A  neutral  nation,  against  the  rights  of  which  such  an  act  has  been 
committed,  to  wit,  the  illegally  fitting  out  a  war-ship  with-  ,^,„„^_h^ 
oat  armament,  (condemned  by  the  law  of  nations  as  settled  ^^^J;'^;;^'^ 
by  this  Treaty,)  is  under  no  obligation  whatever  of  courtesy  Mi„;i,on*w™L5 
or  comity  to  that  cruiser.  If,  under  such  circumstances. 
Great  Britain  prefers  courtesy  and  comity  to  the  offending  cruiser  and 
its  sponsors,  ratber  than  justice  and  duty  to  the  United  States,  she 
does  it  upon  motives  which  satisfy  her  to  continue  her  responsibility  ^ 
for  that  cruiser  rather  than  terminate  it.  Great  Britain  has  no  author- ' 
ity  to  exercise  comity  and  courtesy  to  these  cruisers  at  the  expense  of 
-the  offended  belligerent,  the  United  States,  whatever  her  motives  may 
be.  Undoubtedly  the  authorities  conducting  the  rebellion  would  not 
have  looked  with  eqaal  favor  upon  Great  Britain  if  she  had  terminated 
the  career  of  these  cruisers  by  seizing  them  or  excluding  them  from  her 
ports.  That  is  a  question  between  Great  Britaiu  and  the  belligerent 
that  has  violated  her  neutrality.  Having  the  powers,  having  the  right, 
the  qaestion  of  courtesy  in  giving  notice  was  to  be  determined  at  the 
cost  of  Great  Britain  and  not  at  the  expense  of  the  United  States.  But 
it  ceases  to  be  a  qaestion  of  courtesy  when  the  notice  has  not  been 
given  at  all,  and  when  the  choice  has  thns  been  made  that  these  cruis- 
ers shall  be  permitted  to  continue  their  career  unchecked. 

Kow  on  this  question,  whether  the  building  of  a  vessel  of  this  kind 
without  the  addition  of  armament  is  proscribed  by  the  law  i„„„„irt  o 
of  nations,  and  proscribed  as  a  hostile  act  and  as  a  viola-  If^iSi^n"?,^ 
tion  of  neutral  territory,  (outside  of  the  Rules  of  the  Treaty,)  ■CK!,v™»'^« 
which  is  so  much  debated  iu  this  special  argument,  I  ask  "^iT'^ii'dlfS 
attention  to  a  few  citations,  most  of  which  have  been  "■>!'" '"■"■'-■« 
already  referred  to  in  the  American  Case. 

Hautefenille,  as  cited  upon  page  170,  says : 

Le  fait  de  couKtraire  an  biltinient  de  guerre  poor  le  comt«  iVni)  bellig^ra 
■        ■      '■   ■  *-         ■  iofallo    ■    ■    --    -  -        -        - 


Partner  dADB  les  ^tate  neutres  est  Dnevioralioadute 

pent  egftlemeDt  r^lainer  le  d^armementdu  bAtimcot  ill^giilement  armd  eut  sod  teni- 
Itrire  et  m^ine  le  d^tenir,  s'il  entre  daDB  qaolqae  liou  souniia  ib  3«  sauvcriiiii(^trJuHqu'& 
Be  (|u'll  alt  ili  d<5sarai€. 

Ortolan,  as  quoted  on  page  182  of  the  same  Case,  passes  upon  this 
situation,  which  we  are  now  discussing,  as  follows : 

Hoaa  noue  rattaclieroDH  pour  r^sondre  ea  droit  dea  geaa  Iob  diftlculUia  qoe  ureaeote 


cette  Douvelle  HitnatioD,  ii  aa  priacipe  nnivEtrsellenient  ^tabli,  nni  ae  formula 
pen  de  mote  "  laviolabilit^  dti  tenitoire  centre."  Cet  inviolability  eet  no  drr' 
I'^tat  nentre,  doDtle  terriCoire  ue  doit  pad^treatteiat  par  Jes  fails  degnerre,  n 


456  SUPPLEMENTABY  AB0UMENT8  AND  STATEMENTS. 

impose  ausai  k  ce  mfimo  ^tat  ueutre  Hue  ^troite  obligatioa,  celle  de  db  paa  peimettn^ 
oelle  d'emp^Rher,  aotivement  an  beaoin,  I'emploi  de  oe  tenitoire  par  Due  des  partiw  cm 
au  profit  de  I'une  des  parties  belli g^rantea  daua  iin  bat  hoHtile  ii  I'sntis  partie. 

And  this  very  queatioD,  the  distiactioa  between  an  armed  vesBel  and  an 
unarmed  vessel,  was  met  by  Lord  Westbary,  ia  obaervatioDS  made  b; 
hiiD,  and  wbich  are  qaoted  in  the  Amerioaa  Case  at  page  1S5.  lie 
Baid: 

There  was  one  rule  of  eonduct  which  uudonbtedly  civilized  nntionit  bad  agreed  ta 
obeerve,  and  it  was  that  the  territory  of  a  Deatral  ebonld  not  be  the  baae  of  militarj 
operatioDH  b;  one  of  two  belliKereuts  aigaiast  the  other-  In  epeakiog  of  the  baaeu 
operationB,  be  must,  to  a  certain  degree,  differ  from  the  uoble  earl,  (Eorl  Bnuell.]  It 
was  not  a  qaestion  whether  armed  Bhipe  had  actually  left  onr  Bhorei;  but  it  waa> 
qneatioD  whether  ships  with  a  view  to  war  had  beea  bailt  in  our  porta  o^  one  of  two 
belligerents.  They  need  not  have  been  armed;  but  if  they  bad  been  Itud  down  and 
built  with  a  view  to  warlilie  operations  by  one  of  two  belligerents,  and  this  vm  know- 
ingly permitted  to  be  done  hy  a  neutral  power,  it  was  unquestionably  a  breach  of 
neutroltiy. 

Chancellor  Kent,  in  a  passage  cited  by  the  learned  Counsel  with  ap- 
proval, speaking  of  the  action  of  the  United  States  as  showQ  in  the 
rules  of  President  WashiDgton's  administration,  (which  rules  are  also 
Bnbseqnently  quoted  with  approval  in  this  Argument,)  says,  {voL  i, 
page  122:) 

The  Government  of  the  United  States  was  warranted  by  the  law  and  practice  nl 
DatioDS,  In  the  declaration  made  in  1793  of  the  rules  of  neutrality,  wbioh  were  partic- 
ularly recogpized  as  necesBary  to  be  observed  by  the  belligerent  powers  in  their  inttf- 
couFse  with  this  country.  Theee  rules  were  that  (*e  original  arming  or  equl^ing  of  ra- 
ttlairt  i/nrporU  by  any  <(f  l\e  pmnen  at  Kar,  for  military  lerriet,  va*  unlaHful ;  andnonA 
'  vttul  KOI  entitled  to  an  atylam  in  o«r  porlt. 

Ko  vessel  thus  equipped  was  entitled  to  an  asylum  in  the  ports  of  the 
nation  whose  neutrality  had  been  nolated.  The  Tribunal  will  not  &il 
to  observe  that  theae  principlea  were  applied  by  President  Washington 
to  cruisers  even  of  an  independent  nation,  recognized  as  a  sovereign. 
It  was  the  cruisers  of  France  that  were  under  consideration.  But  the 
propositions  of  this  special  argument,  and  the  course  actually  pursued 
by  Great  Britain  in  according  its  homage  to  their  flag,  placed  these  in- 
surgent cruisers  on  a  much  higher  and  more  inviolable  position  than  it 
is  possible  to  concede  to  cruisers  of  a  recognized  sovereign.  In  trutii, 
such  treatment  accorded  to  such  cruisers  all  the  irresponsibility  of  pi- 
rates, and  all  tbe  sanctity  of  public  ships  of  a  recognized  sovereignty. 
It  accorded  the  irresponsibility  of  pirates,  because  ihey  were  exempted 
from  ail  control,  and  there  was  no  Government  l>ehind  them  to  be  made 
responsible  for  them,  to  be  resorted  to  for  their  correction  or  restraint, 
and  to  meet  the  resentments  of  the  offended  neutrals  in  the  shape  of 
non -intercourse,  of  reprisals,  or  of  war. 

The  action  of  Great  Britain,  under  this  doctrine  of  comity  and  notice, 
as  applied  to  the  cruisers  of  this  belligerency,  really  exempted  them, 
from  tbe  beginning  to  the  end  of  their  careers  on  the  ocean,  from  all 
responsibility  whatever.  How  long  could  such  conduct  toward  Great 
Britain,  in  violation  of  her  neutrality,  as  was  practiced  by  this  belligw- 
ent,  how  long  could  such  violations  of  the  neutrality  of  Great  Britain 
hare  been  exercised  by  belligerent  France  without  remonstrance,  axA 
if  that  remonstrance  were  unheeded,  without  reprisals,  followed  finally 
by  warl  Why  was  not  such  recourse  taken  in  respect  to  these  cruisers, 
to  the  power  behind  them  I    There  was  no  power  behind  them. 

I  ask,  also,  in  this  connection,  attention  to  1  Phillimore,  pp.  399  to  404, 
and,  especially,  to  a  passage  extracted  from  tbe  case  of  the  Santissima 
Trinidad,  commenting-upon  the  case  of  the  Exchange,  which  last  case 
is  cited  at  considerable  length  in  the  argument  of  the  eminent  CoDDsel. 
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Mov  the  Exchaoge  settles  notliing,  exc«pt  that  when  the  polttical 
aathorit:^  of  a  Gorerumeat  bas  recognized  belligereacy,  the  courts  will 
not  exercise  jariadiction  over  tbe  vessels  although  sovereiguty  has  not 
been  conceded  as  well. 

The  only  case  in  the  history  of  our  country  in  which  tbe  political  an- 
&0Tity  was  called  upon  to  deal  with  a  craiser  that  had  derived  its  ori- 
gin in  violation  of  our  neutrality  was  the  case  of  a  public  ship  of  France, 
tiie  Cassias,  originally  Les  Jnmeaux.  The  legal  report  of  this  case  is 
copied  ia  full  in  tbe  Appendix  of  the  British  Oase.  It  never  came  to 
any  other  determination  than  that  France,  the  recognized  Government 
of  France,  was  the  sponsor  for  the  Cassius,  and  it  was  on  tbe  respect 
shown  to  a  sovereign  as  well  as  a  pablic  belligerent  that  the  disposition 
of  the  case,  exempting  the  vessel  from  judicial  process,  was  made. 

Sir  KoTiNDELL  Palmer.     "  The  vessel  was  restored." 

Mr.  Etaexs.  Bnt  it  was  only  after  her  character  as  a  war-vessel  had 
ceased. 

Sir  KouNDELi,  Palmee.  "It  was  the  Government  of  the  United 
States,  by  its  executive  power,  that  directed  the  ship  to  be  restored.^ 

Mr.  Etabts.  a  detailed  history  of  this  case,  legal  and  political,  will 
be  fbnnd  in  vol.  vii  of  the  American  Appendix,  pp.  18  to  23,  in  Mr. 
Dana's  valnable  note. 

It  will  there  be  seen  that  the  occasion  for  onr  Government  to  deter- 
mine its  political  or  executive  action  never  arose  nntil  after  the  deter- 
mination of  the  judicial  proceedings  and  nntil  at^r  the  vessel  had  been 
thrown  up  by  the  French  Minister,  who  abandoned  her  to  the  United 
States  Government^  nor  until  after  she  was  a  worthless  fanlk. 

Sir  BouNDELL  Palmer.  "Am  I  not  right  in  saying  that  the  Presi- 
dent of  tbe  Bxecntive  Government  of  the  United  States  gave  notice  to 
the  French  Minister  that  tbe  ship  was  at  his  disposal  1" 

Mr.  Etasts.  After  it  had  been  abandoned,  after  it  had  ceased  to  be 
a  craiser  capable  of  hostilities,  and  after  the  opportunity  for  its  further 
hostilities  bad  ceased. 

Lord  Tentebden.    "  Bnt  tbe  war  still  continned." 

Mr.  Etabts.  But,  I  mean,  after  the  hostilities  of  that  vessel  came 
to  an  end. 

And  permit  me  to  say  that  this  condition  of  things  between  tbe  United 
States  and  France,  during  the  administration  of  the  first  President 
Adams,  came  substantially  to  a  war  between  the  two  conntries.' 

'  A  passage  from  Mr.  Dana's  note,  already  reforred  to,  puts  this  matter  in  a  vbtj  clear 
lifht. 

As  tbe  CawiuB  was  taken  into  judicial  custody,  within  twenty-four  houra  of  hai 
■nival,  and  remained  in  that  custody  until  after  slie  liod  been  disarmed  and  disman- 
tled by  the  French  Minister,  and  formally  abandoned  liy  him  to  the  United  States 
Government  ytith  a  reclamation  for  datnagos,  tbe  political  department  of  the  United 
t^tes  Government  nerer  haid  practically  before  it  tbe  question,  what  it  would  do  with 
aa  araied  foreign  vessel  of  war  within  its  control,  whicb  bad,  on  a  previous  voya^, 
before  it  became  a  vessel  of  war,  and  while  it  was  a  private  vessel  of  French  citizens, 
sdded  warlike  oquipmont«  tci  itself  within  our  ports,  in  viulation  of  our  statutes  for 
the  preservation  of  onr  neutrality.  When  it  came  out  of  judicial  custody,  it  was  a 
^pped,  deteriorated,  and  abandoned  hnlk,  and  was  sold  as  such  by  public  anotion. 
The  only  political  action  of  our  Government  consisted  io  this :  It  refujod  to  interfere 
EO  take  the  vessel  from  the  custody  of  the  judiciary,  bnt  instructed  its  attorney  to  see 
tbat  the  fact  of  its  being  a  bona  fide  vessel  of  war  be  proved  and  brought  to  the  atten- 
tion of  the  conrt,  with  a  motion  for  its  discbarge  from  arrest  on  the  gronnd  of  its 
•semptlon  as  a  pablio  ship,  if  it  torued  ont  to  be  so.  What  course  the  Exeontivs 
would  have  taken  as  to  the  vessel,  if  it  bad  passed  out  of  judicial  custody  before  it 
vas  abandoned  and  dismaQtled,  does  Dot,  of  course,  appear.  And  tbat  ia  tbe  only 
qaeaWon  of  interest  to  iotematioQal  law.—VIIAnteriean  ApptKdix.p.  23:  ChoixOtPieoei, 
'to-,  t  li,  p.  TS6. 
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"Sow,  it  is  said  that  the  application  of  this  second  ctanae  of  the  first 
T>...ivv.tr.i.iror  ^^'^  ^^  t^^  Treaty,  and  this  demand  that  detention  or  ex- 
w  IS  ilt"9ii;^»  clnsion  shall  be  exercised  in  respect  to  croisers  on  their 
•^■^  subsequent  visits  to  ports,  do  not  apply  either  totiie  Gtorgia 
or  Shenandoah,  because  neither  the  Georgia  nor  the  Shenandoah  received 
their  origins!  outfit  by  violation  of  the  territory  of  Great  Britain,  not 
even  in  the  view  of  what  wontd  be  such  a  violation  taken  by  the  United 
States.  I  understand  that  to  be  the  position.  I  will  not  discnss  the 
facts  of  the  Georgia  and  Shenandoah  any  more  thmi  of  any  other  vessel 
in  this  regard.  If  the  Shenandoah  and  Georgia,  iu  the  conclusions 
that  yoa  shall  arrive  at  upon  the  facts  concerning  their  ontflt,  shall  be 
pronounced  in  their  original  evasion  not  to  involve  culpability  on  the 
part  of  Great  Britain,  and  not  to  involve  violation  of  Great  Britain's 
territory  on  the  pari;  of  either  of  these  cmisers 

Sir  Alexahdee  Cockbiteh.  "  Suppose,  Mr,  Evarts,  that  the  departure 
was  of  such  a  natare  as  not  to  involve  Great  Britain  in  any  cnlpability, 
for  want  of  due  diligence,  still  there  certainly  is  a  violation  of  territory.'' 

Mr.  Etakts.  That  ia  the  point  I  was  coming  to,  and  of  that  I  enter- 
tain no  doubt. 

Ton  mnst  find  upon  the  facts  that  there  was  no  evasion  from  the  ports 
of  Great  Britain  by  either  of  those  vessels  under  circumstances  amount- 
ing to  a  violation  of  the  nentrality  of  Great  Britain  (on  the  part  of  the 
vessels  and  on  the  part  of  those  who  set  them  forth)  before  yon  brin^ 
them  into  the  sitnation  where  the  resentment  for  a  violation  of  neu- 
trality, which  I  have  insisted  apou,  was  not  reqnired  to  be  exhibited. 

I  am  not,  however,  here  to  discuss  the  questions  of  fact. 

I  will  take  up  what  is  made  the  subject  of  the  third  chapter  of  tbe 
special  argument,  which  has  reference  to  coaling  and  "the  base  of  naval 
operations"  and  "military  supplies,"  as  prohibited  by  the  second  Rule 
of  the  Treaty. 

The  question  of  "coaling"  is  one  question  considered  simply  under 
Ti»  ,im;«,  ,i  the  law  of  hospitality  or  asylum  to  belligerent  vessels  in 
^''"»;e',',""l;on  neutral  ports,  and  quite  anotlier  considered,  under  given 
itt^^^X"^  facts  and  circumstances,  as  an  element  in  the  prescribol 
rnu.  Qgg  of  neutral  ports  as  "a  base  of  naval  operations." 

At  tbe  outset  of  the  discussion  of  this  subject  it  is  said  that  tbe 
British  Government  dealt  fairly  and  impartially  in  this  matter  of  coaling 
with  the  vessels  of  the  two  belligerents,  and  that  the  real  complaint  on 
the  part  of  the  United  States  is  of  the  neutrality  which  Great  Britaia 
had  chosen  to  assume  for  such  impartial  dealing  between  the  two  bd- 
ligerents.  If  that  were  our  complaint  it  is,  certainly,  oul  of  place  in 
this  controversy,  for  we  are  dealing  with  the  conduct  of  Great  Britain 
in  the  situation  produced  by  the  Queen's  Proclamation,  and  there  is  here 
no  room  for  discussion'  of  any  grievance  on  the  part  of  the  Unit«d 
States  from  the  public  act  of  Great  Britain  in  issuing  that  Proclama- 
tion. But  nothing  in  the  conduct  of  tbe  argument  on  our  part  justifies 
this  suggestion  of  the  eminent  Counsel. 

On  the  subject  of  ^^coaling,"  it  is  said  that  it  is  not,  of  itself,  a  supply 
of  contraband  of  war  or  of  military  aid.  Not  of  itself.  The  grounds 
and  occasions  on  which  we  complain  of  coaling,  and  the  question  of  fact, 
whether  it  has  been  fairly  dealt  out  as  between  the  belligerents,  connect 
themselves  with  the  larger  subject,  (which  is  so  fully  discussed  niider 
this  head  by  the  eminent  Counsel,)  a  topic  of  discussion  of  which  coaling 
is  merely  a  branch,  that  is  to  say,  the  use  of  neutral  ports  and  wAt«ra 
for  coaling,  victualing,  repairs,  supplies  of  sails,  recmitment  of  men  for 
navigation,  et  cet.    These  may  or  may  not  be  obuosions  to  censure  nnder 
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the  law  of  Datioos  accordiBK  as  ihejr  bare  telation  or  not  with  facte  and 
acts  which,  collectively,  makeup  the  use  of  the  neutral  ports  and  waters 
aa  "the  bases  of  naval  operations"  by  belligerents.  Accordingly,  the 
argament  of  the  eminent  Gonnael  does  not  atop  with  so  easy  a  disposi- 
tion of  the  subject  of  coaling,  bnt  proceeds  to  discoss  the  whole  qnes- 
tion  of  base  of  operations — what  it  means,  what  it  does  not  mean,  the 
inoouvemeDce  of  a  loose  extension  of  its  meaning ;  the  habit  of  the 
United  States  in  dealing  with  the  question  both  in  acts  of  Government 
and  the  practice  of  its  crnisers ;  the  understanding  of  other  oatioDS, 
giving  the  instances  arising  on  the  correspondence  with  Brazil  on  the 
Robject  of  the  Sumter ;  and  produces  as  a  result  of  this  inquiry  the 
conclusion,  that  it  was  not  the  intention  of  the  second  Rule  of  the 
Treaty  to  limit  ike  right  of  a^tum. 

In  re^rd  to  the  special  treatment  of  this  subject  of  coaling  provided 
by  the  Kegulations  established  by  the  British  Government  in  1862,  it  is 
urged  that  they  ^  ere  rolunfarjf  regulations,  that  the  essence  of  them 
was  that  they  should  be  fairly  administered  between  the  parties,  and 
that  the  rights  of  asylum  or  hospitality  in  this  regard  should  not  be  ex- 
ceeded. Now,  this  brings  up  the  whole  qnestioD,  the  use  of  neutral 
ports  or  waters  aa  a  "base  of  naval  operations"  which  is  proscribed  by 
the  second  Bnle  of  the  Treaty. 

Yon  will  obser^'0  that  whUe  the  first  Hule  applies  itself  wholly  to  the 
particular  subject  of  the  illegal  outfit  of  a  vetsel  which  the  neutral  had 
reasonable  ground  to  believe  was  to  be  employed  to  cruise,  et  cet,,  or  to 
the  detention  in  port  of  a  vessel  that  was  in  whole  or  in  part  adapted  for 
war — while  the  injunction  and  duty  of  the  first  Bule  are  thus  limited, 
and  the  violation  of  it,  and  the  responsibility  consequent  upon  such  vio- 
lation, are  restricted  to  those  narrow  subjects,  tJie  proscription  of  the 
second  Rule  is  as  extensive  as  the  general  subject,  under  the  law  of  na- 
tions, of  the  use  of  ports  and  waters  of  the  ueutral  as  the  basis  of  naval 
operations,  or  for  the  renewal  or  augmentation  of  military  supplies,  or 
the  recruitment  of  meu. 

What,  then,  is  the  doctrine  of  hospitality  or  asylum,  and  what  is  the 
doctrine  which  prohibits  the  use  (under  cover  of  asylum,  tw  jonnn.  of 
under  cover  of  hospitality,  or  otherwise)  of  neutral  ports  and  """^  "■—'•^ 
waters  as  bases  of  naval  operations  1  It  all  rests  upon  the  principle 
that,  while  a,  certain  degree  of  protection  or  refuge,  and  a  certain  peace- 
ful and  innocent  aid,  nnder  the  stress  te  which  maritime  voyages  are 
exposed,  are  not  to  be  denied,  and  are  not  to  be  impeached  as  unlawful, 
yet  anything  that  under  its  circnmstances  and  in  its  character  is  the  use 
of  a  port  or  of  waters  for  naval  operations  is  proscribed  although  it 
may  take  the  guise,  much  more  if  it  be  an  abuse,  of  the  privilege  of 
asylnm  or  hospitality. 

There  is  no  difference  In  principle,  in  morality,  or  in  duty,  between 
neutrality  on  land  and  neutrality  at  sea.  What,  then,  are  the  familiar 
roles  of  neutrality  within  the  territory  of  a  neutral,  in  respect  to  land 
warfare  t 

Whenever  stress  of  the  enemy,  or  misfortune,  or  cowardice,  or  seek- 
ing an  advantage  of  refreshment,  carries  or  drives  one  of  ,„v„  h.,,^ 
the  belligerents  or  any  part  of  his  forces  over  the  frontier  i^'t^^.U'.Ij™ 
into  the  neutral  territory,  what  is  the  duty  of  the  neutralf  ''"'"'"•«■ 
It  is  to  disarm  the  forces  and  send  them  into  the  interior  till  the  war  is 
over.  There  is  to  be  no  practicing  with  this  question  of  neutral  terri- 
tory. The  reftigees  are  not  compelled  by  the  neutral  to  &ice  their 
enemy:  they  are  not  delivered  up  as  prisoners  of  war;  they  are  not 
Borrendered  to  the  immediate  stress  of  war  from  which  they  sought 
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reAif^e.  Bat  fh>ia  the  moment  that  they  come  vithin  Deatral  territory 
^ey  are  to  become  non-combatants,  and  they  are  to  end  their  relatioiH 
to  the  war.  There  are  familiar  examples  of  this  in  the  recent  historj 
of  Europe. 

What  is  the  doctrine  of  the  law  of  nations  in  regard  to  tuylimt,  or 
refage,  or  hotpitality,  in  reference  to  belligerents  at  sea  during  war  f  The 
words  themselves  sufficiently  indicate  it.  The  French  eqnivalent  of 
^^rel&ohe  forcSe"  equally  de«cribe«  the  only  situation  in  which  a  neatral 
recognizes  the  right  of  asylum  and  refuge ;  not  in  the  sense  of  ship- 
wreck, I  agree,  but  in  the  souse  in  which  the  circamatauces  of  ordinary 
navigable  capacity  to  keep  the  seas,  for  the  purposes  of  the  voyage  and 
the  maintenance  of  the  cruise,  render  the  resort  of  a  vessel  to  a  port  or 
ports  suitable  to,  and  convenient  for,  their  navigation,  under  actual  and 
bona  fids  circumstances  requiring  refuge  and  asylum. 

There  is  another  topic  which  needs  to  be  adverted  to  before  I  apply 
lim,!.,...-.  ..f  !>.-  the  argument,  I  mean  the  distinction  between  eommercial 
'■iSU' W'ZS'rt  dealing  in  tlie  nncombined  materials  of  war  and  the  con- 
i«4oi..,.  tribntion  of  such  uncombined  materials  of  war,  in  the  service 

of  a  belligerent,  in  making  up  military  and  naval  operations,  by  the  ase 
of  neutral  territory  as  the  base  of  those  contributions.  What  are  really 
commercial  transactions  in  contraband  of  war  are  allowed  by  the  prac- 
tice of  the  United  States  and  of  England  equally,  and  are  not  onder- 
stood  to  be  proscribed,  aa  Jioatile  acU,  by  the  law  of  nntiona,  and  it  is 
agreed  between  the  two  countries  that  the  second  Bule  is  not  to  be 
extended  to  embrace,  by  any  largeness  of  construction,  mere  commercial 
transactions  in  contraband  of  war. 

Sir  Albxandeb  Gookbubn.  "Then  I  understand  yon  to  f»nc«de 
that  the  private  subject  may  deal  commercially  in  what  is  contrabaod 
of  war?" 

Hr.  EvABTS.  I  will  even  go  further  than  that  and  say  that  commercial 
dealings  or  transactions  are  not  proscribed  by  the  law  of  nations  a* 
violati&m  of  neutral  territory,  because  they  are  in  contraband  of  yrax. 
Therefore  I  do  not  need  to  seek  any  aid  in  my  present  purpose  of 
exhibiting  the  transactions  under  the  second  Enle  hy  these  cmiaera,  as 
using  Great  Britain  as  the  base  for  these  naval  operations,  from  asy 
construction  of  that  rale  which  would  proscribe  a  mere  commercial  deal- 
ing in  what  is  understood  to  be  contraband  of  war.  Snch  is  not  tht 
true  sense  of  the  article,  nor  does  the  law  of  nations  proscribe  this  com- 
F«  oT .  ar.<r.t  mercla]  dealing  as  a  hostile  act.  But  whenever  the  neatral 
!?rr/.'^~fo^  ports,  places,  and  markets  are  really  used  as  the  basea  of 
■lut.u.  naval  operations,  when  the  circnmstances  show  that  rraort 

and  that  relation  and  that  direct  and  efficient  contribution  and  that 
complicity  and  that  origin  and  authorship,  which  exhibit  the  belligerent 
himself,  drawing  military  supplies  for  the  purpose  of  his  naval  opera- 
tions from  neatral  ports,  that  is  a  use  by  a  belligerent  of  nentral  ports 
and  waters  as  a  base  of  his  naval  operations,  and  is  prohibited  by  the 
second  Rule  of  the  Treaty.  Undoubtedly  the  inculpation  of  a  nentral  for 
permittiog  this  use  turns  upon  the  question  whether  due  diligence  has 
been  used  to  prevent  it. 

The  argument  upon  the  other  side  is  that  the  meaning  of  "the  base 
of  operations,"  as  it  has  been  understood  in  authorities  relied  upon  by 
both  natious,  does  not  permit  the  resort  to  such  nentral  ports  and  waters 
for  the  purpose  of  specific  hostile  acts,  but  proceeds  no  further.  '&» 
iUnstrative  instances  given  by  Lord  Stowell  or  by  Chancellor  Kent 
in  support  of  the  rule  are  adduced  as  being  the  measure  of  the  rule. 
These  examples  are  of  this  natare :  A  vessel  cannot  make  an  ambush 
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for  itself  io  nentral  Traters,  cannot  lie  at  the  month  of  a  nentral  river 
to  sally  ont  to  aeize  its  prey,  ewmot  lie  vithin  nentral  watera  and  send 
its  boats  to  make  captorea  ontside  their  limits.  All  these  things  are 
pcoecribed.  Bat  they  are  given  as  instances,  not  of  Jloffrant,  but  of 
imMaUal  and  Umitod  nse.  They  are  the  cases  that  the  commentators' 
olte  to  show  that  even  casnal,  temporary,  and  limited  experiments  of  this 
kind  are  not  allowed,  ajid  that  they  are  followed  by  ^  the  definite  con- 
seqaences  oi  an  offense  to  nentrolity  and  of  displeasure  to  a  neutral,  to 
wit,  the  resort  by  such  neutral  power  to  the  necessary  methods  to  punish 
and  redress  these  violations  of  nentral  territory. 

Now  let  ns  see  bow  we  may,  by  examples,  contrast  the  asylam  or  hos- 
pitality in  matter  of  coal  or  similar  contributions  in  aid  of  navigable 
capacity,  with  the  use  of  nentral  ports  as  a  base  of  naval  operatious. 

I  will  not  treapaaa  upon  a  discussion  of  questions  of  fact.  The  facts 
are  wholly  within  your  judgment,  and  are  not  embraced  in  i,,h'„„^,)K 
the  present  argument.  But  take  the  coaling  of  the  Kash-  "'^'■i''- 
ville.  The  NaSiville  left  Charleston  under  circumsttuices  not  in  dispatfi, 
and  I  am  not  now  considering  whether  Great  Britain  is  or  is  not  respon- 
sible in  reference  to  that  ship  in  any  other  matter  thau  that  of  coaling,, 
which  I  will  immediately  introduce  to  your  attention.         i 

The  Nashville  having  a  project  of  a  voyage  from  Uharleston,  her  home 
port,  to  Great  Britain,  in  the  oonrse  of  which  she  proposed  to  make  such 
captures  as  might  be,  intended  originally  to  carry  out  Mason  and  811- 
dell,  bnt  abandoned  this  last  iuten*,ion  before  sailing,  as  exposing  these 
Commissioners  to  unfavorable  hazard  from  the  blockading  squadron. 
This  was  the  project  of  her  voyage,  those  the  naval  operations  which 
she  proposed  to  herself.  How  did  she  prepare  within  her  own  territory, 
to  execute  that  project  of  naval  warfare  t  She  relied  substantially  apon 
steam,  and  in  order  to  be  sure  of  going  over  Ihe  bar,  under  circum- 
stances which  might  give  the  best  chauce  of  eluding  the  vigilance  of 
the  blockaders,  she  took  only  two  days'  supply  of  coal,  which  would  carry 
her  to  Bermuda.  The  coal  was  exhausted  when  she  got  there;  she 
there  took  in  six  hundred  tona 

Sir  Alesakdeb  Cockbubn.  "I  believe,  Mr.  Evarts,  that  the  figure 
six  afterward  came  dowa  to  five." 

Mr.  Etabts.  For  the  purpose  of  my  present  argnment,  it  is  quite 
immaterial. 

Mr.  Waitb.  "  It  waa  subseqaently  proved  to  be  foar  hundred  and 
fifty  tons." 

Mr.  Etabts.  Very  well.  She  had  no  coal,  and  she  took  foar  hundred 
and  fifty  tons  or  more  on  board  to  execute  the  naval  operation  which  she 
projected  when  she  left  Charleston  and  did  not  take  the  means  to  accom- 
plish, but  relied  npon  getting  them  in  a  neutrel  port  to  enable  her  to 
pursue  her  cruise.  ,Now,  the  doctrine  of  reldelie  forc^,  or  of  refuge,  or 
of  asylum,  or  of  hospitality,  has  nothing  to  do  with  a  transaction  of  that 
kind.  The  vessel  comes  out  of  a  port  of  safety  at  home,  with  a  supply 
from  the  resources  of  the  belligerent  that  will  only  carry  it  to  a  neutr^ 
port,  to  take  in  there  the  means  of  accomplishing  its  projected  naval 
operations.  And  no  system  of  relief  in  distress,  or  of  alloniog  supply 
of  the  means  of  taking  the  seas  for  a  voyage  interrupted  by  the  exhaus- 
tion of  the  resources  originally  provided,  have  anything  to  do  with  a 
case  of  this  kind.  It  was  a  deliberate  plan,  when  the  naval  operation 
was  meditated  and  concloded  npon,  to  use  the  neutral  port  as  a  b<ue  of 
Mval  operations,  which  plan  was  carried  out  by  the  actual  use  of  ueutrfd 
territory  as  proposed. 

Now  we  say,  that  if  this  Tribunal,  upou  the  facts  of  that  case,  sliall 


462  SUPPLEMENTAEY   AEQUMENT8   AND   STATEMEKTS. 

find  that  this  neutral  port  of  Beriniida  was  planned  and  osed  as  the 
baee  of  the  naval  operations,  projected  at  the  start  of  the  vessel  from 
Charleston,  that  that  is  the  use  of  a  neutral  port  as  a  base  for  oaTal 
operations.  On^rhat  principle  is  it  notf  It  is  true  that  the  distanceof 
theprojected  naval  operation,  oritscontinnan ce,niakesadifferencetnpri)i- 
ciple  as  to  the  resort  to  estaolish  a  base  in  neutral  territory  or  to  obtain 
supplies  from  such  a  baset  Why,  certainly  not.  Why,  that  would  be 
to  proscribe  the  slight  and  comparatively  harmless  abuses  of  neutral 
territory,  and  to  permit  the  bold,  impudent,  and  permanent  application 
of  neutral  territory  to  belligerent  operations,  i  will  not  delay  any 
further  upon  this  illustration. 

Let  ns  take  next  the  case  of  the  Shenandoah,  separating  it  from  any 
I.  ,i>.r.~.  =f  th,  inquiries  as  to  culpable  escape  or  evasion  from  the  original 
sta™Joa^.  pQpj  0f  Liverpool.  The  project  of  the  Shenandoah's  voyage 
is  known.  It  was  formed  within  the  Confederate  territory.  It  was  that 
the  vessel  should  be  armed  and  supplied,  that  she  should  make  a  cir- 
cuit, passing  round  Cape  Horn  or  the  Cape  of  Good  Hope,  thai  she 
should  put  herself  on  reaching  the  proper  longitude  in  a  position  to  pur- 
sue her  cruise  to  the  Arctic  Ocean,  there  to  make  a  prey  of  the  whaling 
deet  of  the  United  States.  To  break  up  these  whaling  operations  and 
destroy  the  deet  was  planned  under  motives  and  for  advantages  which 
seemed  U>  that  belligerent  to  justify  the  expense,  and  risk,  and  perils  of 
the  nndertaking.  That  is  the  naval  operation,  and  all  that  was  done 
inside  the  belligerent  territory  was  to  form  the  project  of  the  naval  oper- 
ation and  to  communicate  authority  to  execute  it  to  the  ofBcers  who 
were  outside  of  that  territory. 

Now,  either  the  Shenandoah,  if  she  was  to  be  obtained,  prepared, 
armed,  furnished,  and  coaled  for  that  extensive  naval  operation,  was  to 
have  no  base  for  it  at  all,  or  it  was  to  find  a  base  for  it  iu  neutral  porta. 

It  is  not  a  phantom  ship,  and  it  most  have  a  base.  Accordingly,  as 
matt«r  of  fact,  all  that  went  to  make  up  the  execution  of  that  operation 
of  maritime  war  was  derived  from  the  neutral  ports  of  Great  Britain. 
The  ship  was  thence  delivered  and  sallied  forth 

Sir  Al.E£AND£B  CocKBUBN.  "  But  that  was  not  known  to  the  Gov- 
ernment." 

Mr.  Etarts.  I  am  now  only  showing  that  this  occurred  as  matter  of 
faet.  The  question  whether  it  was  known  to  or  permitted  by  the  Oov- 
emmeut  of  Great  Britain,  as  the  Chief  Justice  suggests,  is  of  an  entirely 
different  aspect,  involving  the  considerations  of  due  diligence  to  prevent. 

The  ship,  then,  was  furnished  from  neutral  ports  and  waters.  It 
resorted  to  Madeira  to  await  the  arrival  of  the  Laurel,  which,  by  con- 
cert and  employment  in  advance  of  ttie  sailing  of  the  Shenandoah,  was 
to  take  the  armament,  munitions  of  war,  ofScers,  and  a  part  of  the  crew 
to  complete  the  Shenandoah's  fitness  to  take  the  seas  as  a  ship  of  war 
to  execute  the  naval  project  on  which  she  originally  sailed,  and  whicii 
were  transferred  from  ship  to  ship  at  sea.  The  island  of  Madeira  served 
only  as  reudezvons  for  the  two  vessels,  and  if  there  had  been  occasion, 
as  in  fact  there  was  not,  might  have  furnished  shelter  from  stonna. 
Thus  made  a  fighting-ship  from  these  neutral  ports,  as  a  base,  and 
furnished  from  the  same  base  with  the  complete  material  for  the  navat 
operation  projected,  the  Shenandoah  made  captures,  as  without  intcr- 
mption  of  her  main  project  she  might,  rounded  the  Capo  of  Good  Ho[)^ 
and  came  to  Melbourne,  another  British  port,  whence  she  was  to  take 
her  last  departure  for  her  distant  field  of  operations,  the  waters  of  tlie 
whaling  fleet  of  the  United  States  iu  the  Arctic  Ocean. 
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Sir  EOUNDELL  PAUIEE.  "  I  did  not,  Mr.  Evarts,  enter  upon  a  treat- 
ment of  each  of  the  vessels." 

Mr.  Etabts.  I  am  ooly  showing  that  this  ship  did  use  your  ports  for 
the  parposes  of  its  operations. 

Sir  BouNDELL  Palmer.  "But,  Mr.  Ernrts,  I  only  mentioned  these 


Mr.  Eyasts.  Yon  discussed  the  question  of  base  of  naval  operations. 

There  she  obtained  as  matter  of  fact  four  hundred  and  fifty  tons  of 
coal,  or  Bometliing  of  tliat  kind,  ayd  forty  men,  and  without  both  of 
these,  as  well  as  important  repairs  of  her  machinery,  she  could  not  have 
carried  oat  the  naval  project  on  which  she  had  started.  The  coal  taken  at 
Melbonroe  was  sent  by  appointment  from  Liverpool,  and  was  there  to 
complete  her  refitment.  The  naval  operation  would  have  failed  if  the 
vessel  had  not  received  the  replenishment  of  x>ower  and  resources  at 
Melbourne  as  a  base.  Now,  this  Shenandoah  was  able  to  sail  sixteen 
knots  an  hour. 

Sir  Alexander  Cockbubn.  *'  Do  you  mean'  to  say  sixteen  knots  an 
bonri    That  is  fitster  than  any  vessel  I  have  ever  heard  of." 

Mr,  EvAETS.  Well,  we  will  not  dispute  about  tbe  facts.  There  is  no 
doubt,  however,  that  it  is  so — she  sailed  on  one  occasion  over  three 
hundred  and  twenty  miles  in  twenty-four  hours. 

Lord  Tentebdbn.  "  Bat  that  is  not  sixteen  knots  an  hoar." 

Mr.  Etasts.  I  have  not  said  that  she  had  sailed  twenty-four  con- 
aecative  hours  at  the  rate  of  sixteen  kaots.  But  sfie  could  sail  sixteen 
knots  an  hour,  and  she  could  only  steam  ten  knots  an  hour.  I  have  not 
invented  this.  Her  remarkable  qualities  are  stated  in  the  proofs.  Her 
steam-power  was  not  necessary  to  her  navigation  or  her  speed,  however, 
except  to  provide  against  calms,  and  give  assurance  of  constancy  of 
progress  in  adverse  weather.  Her  great  advantage,  however,  was  in 
being  one  of  the  fastest  sailing  ships  ever  built.  The  great  importance 
of  ber  having  abandance  of  coal  at  the  contemplated  scene  of  her  naval 
operations  was,  that  she  might  capture  these  poor  whalers,  who  ander- 
stood  those  perilous  seas,  and  if  they  could  only  get  up  steerage  way, 
would  be  able  to  elude  her. 

Sir  Albxandeb  Cockbubn.  "What!  if  she  sailed  sixteen  knots  aa 
hour!" 

Mr.  Evabts.  If  tht^  Chief  Justice  will  mark  the  circumstances  of  Arc- 
tic navigation,  ho  will  understand  that,  by  means  of  their  knowledge  of 
the  ice  and  the  region  generally,  they  could  seek  shelter  by  interposing 
barriers  between  themselves  and  their  pursuer.  They  did,  however, 
Ivecome  her  prey;  but  it  was  only  when  she  found  them  becalmed. 
Now,  this  case  of  the  Shenandoah  illustrates  by  its  career,  on  a  large 
scale,  the  project  of  a  belligerent  in  maritime  war,  which  sets  forth  a 
vessel  and  furnishes  it  complete  for  war,  plans  its  naval  operations  and 
executes  them,  and  all  this/rom  nevtral  ports  and  waters  as  tite  only  base, 
and  OS  a  su^icient  base.  Melbourne  was  the  only  port  from  which  the 
Shenandoah  received  anything  after  its  first  supply  from  the  home  ports 
of  Great  Britain,  and  it  finally  accomplished  the  main  operation  of  its 
naval  warfare  by  means  of  the  coaling  aud  other  refitment  at  Melbourne. 
Whether  it  could  rely  for  the  origin  of  its  naval  power,  and  for  the 
means  of  accomplishiug  its  naval  warfare,  u^wn  the  use  of  neutral  ports 
and  waters,  under  the  cover  of  commercial  dealings  in  contraband  of 
war,  aud  under  the  cover  of  the  privilege  of  asylum,  was  tbe  question 
which  it  proposed  to  itself,  and  which  it  answered  for  itself.  It  is  under 
the  application  of  these  principles'that  the  case  of  the  Shenandoah  is 
supposed  to  be  protected  f^om  -being  a  violation  of  the  law  of  nations, 


..C^.oo'^K 


464  SUPPLEMENTAEY    ARGUMENTS   AND    STATEMENTS. 

which  probibita  the  use  of  ports  and  waters  of  a  neutral  as  a  base  of 
aaval  operations.  I  do  not  propose  to  argue  apon  the  &cte  of  the  eaae 
of  the  Sbenaodoah,  but  only  to  submit  the  principles  on  which  tiiey  an 
to  be  coDsiderecl. 

Sir  Alexander  Gockeubn.  "I  would  like  to  ask  yon,  Mr.  Evarta, 
whether  your  proposition  involves  this:  That  every  time  a  belligerent 
steam-vessel  puts  into  a  neutral  port  for  the  purpose  of  getting  coal, 
and  then  goes  forward  upon  her  further  object  of  war,  that  there  ii  a 
violation  of  neutral  territory.  I  jub|;  want  to  draw  your  attention  to  tbift 
point.  What  I  want  to  understand  is,  what  difference  there  is  between 
the  ships  of  one  nation  aud  the  ships  of  another  nation,  as  regards  tliii 
matter  of  coal.  Would  the  principle  of  your  argument  apply  to  the  ves- 
sels of  other  belligerentaT" 

Mr,  EvABTS.  Ofcourse  it  itt  to  beapplied  to  all  belligerents;  andvhfn 
the  case  arises  for  complaint,  it  is  to  be  judged  in  view  of  all  the  facU 
and  circumstances,  whether  it  falls  within  the  license  of  hospitality,  oi 
whether  it  is  a  resort  as  to  a  base  of  operations — that  is  to  say,  wheUier 
the  whole  transactiou,  in  all  its  features,  amounts  to  a  concerted  and 
planned  ase. 
Sir  Alexander  Cockbukn.  "Planned  by  whomf 
Mr.  EVAKTs.  Why,  planned  by  the  belligerent. 

Sir  Alexandeb  Cockbubn.  "A  ship  goes  into  a  neutral  port  withons ' 
intimating  its  purpose  or  disclosing  whether  it  belongs  to  one  bellig- 
erent or  another." 
Mr.  Etabts.  Take  the  case  of  the  Nashville. 
Lord  Tentebden.  "Take  the  Vanderbilt." 

Sir  Alexander  Cockbubn.  "  Well,  let  ns  take  that  case.  Hbe  goes 
into  a  neutral  port,  and  wants  coal  for  the  purpose  of  going  forth  again 
«n  her  mission  of  war;  no  question  is  asked.  The  ship,  I  graut  yon. 
comes  with  the  object  of  getting  coal  for  the  purpose  of  going  out  on  her 
orrand  of  war,  and,  in  one  sense,  uses  neutral  territory  as  a  base.  Bal 
the  aentral  knows  nothing  about  the  course  of  the  vessel  or  its  destian- 
tion,  except  he  takes  it  for  granted  it  is  a  ship  of  war.  How  can  he  be 
said  to  allow  the  territory  to  be  made  a  base  of  operations,  except  so  far 
as  it  applies  to  the  ships  of  a  belligerentT" 
Mr.  EvARTs.  It  does  apply,  but  I  have  not  said  that  this  alone  reu- 
dered  the  neutral  regpona^l^;  I  have  merely  laid  down  tbt 
..ir"'J'^'°^^'l!.i  facts.  The  magnitude  of  the  operations,  aud  the  complete 
.^'^'ta-.Qi  °.»t  ness  of  their  relations  to  the  base  of  supplies,  do  not  alta 
ih^Sliiir^bTh^  the  application  of  principles.  After  all  there  is  left,  oi 
',!!!'i"V"~^M°'j."^  course,  the  question  of  whether  you  have  suffered  or  allomd 
'"" """"""'"■  ■  these  things,  or  have  used  due  diligetice  to  prevent  them,  aud 
upon  the  discussion  of  that  subject  I  shall  not  trespass. 
Sir  Alexander  Cockbubn.  "But  that  is  the  very  question." 
Mr.  EvABTS.  But  that  question  could  not  arise  until  it  was  determined 
whether  the  belligerent  had,  a»  matter  of  faet,  made  the  uentral  port  a 
base  of  operations.  All  that  I  have  said  has  been  intended  to  show  that. 
what  was  done  by  these  cruisers  did  make  the  neutral  ports  a  base,  ja^ 
as  much  as  if  a  shallop  was  stationed  at  the  month  of  a  neutral  ritfr, 
and  sent  out  a  boat  to  commit  hostilities.  In  either  case,  the  neutral  rij 
not  responsible,  unless  it  has  failed  to  exercise  due  diligence.  Bat  tiieiv 
is  this  further  consequence  carrying  responsibility,  that  when  the  neutnil 
does  not  know  of  such  an  act  until  alter  it  has  been  committed,  it  is  it< 
duty  to  resent  it  and  to  prevent  its  repetition,  and  to  deny  hospitalitv 
to  the  vessels  that  have  consummAed  it.  Novr,  these  questions  c«u 
certainly  be  kept  distinct.    If  the  fact  Is  not  known,  and  if  there  i^  no 
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waut  of  due  diligence,  then  the  ueutml  is  not  in  fault;  if  the  facts  are 
afterward  kuowii,  then  tbe  cruiser  tliat  has  committed  the  violation  of 
nentrality  is  to  be  proscribed,  to  be  denied  hospitality,  to  be  detained 
in  port,  or  esclnded  fVom  port,  afler  notice,  or  without  notice,  as  the 
case  may  be. 

The  question  then  arises  whether  a  nation  thus  dealt  with  by  a  bellig- 
erent, and  having  the  power  to  stop  the  course  of  naval  operations  tfaaa 
based,  if  it  purposely  omits  so  to  do,  does  not  make  itself  responsible  for 
their  continuance.  I  do  not  desire  to  be  drawn  into  a  discussion  upon 
the  facts  which  are  not  included  in  the  range  of  the  present  argument. 
I  Qow  am  simply  endeavoring  to  show  that  the  illvMrations  of  Kent  and 
Stowell,  taken  from  navigation  and  maritime  war  then  prevailing,  do 
not  fnmiHh  the  rale  or  the  limit  of  the  responsibility  of  neutrals  in  respect 
of  allowing  such  use  of  naval  bases,  nor  of  the  circumstances  which  make 
up  the  prohibited  uses  of  neutral  ports  for  snch  bases. 

I  proceed  to  another  branch  of  the  subject.' 

It  is  said  that  tbe  concerted  setting  forth  of  the  Laurel  from  the  neu- 
tral port,  to  carry  the  armament  and  the  inanitions  of  wai 
and  the  officers  and  the  crew  to  he  combined  outside  the  ••''--t  J!!!^!S 
neutral  jurisdiction  with  the  Shenandoah,  already  issued 
from  another  port  of  the  same  neutral,  is  only  a  dealing  in  conirabaTid  of 
tear.  I  deny  that  such  a  transaction  has  any  connection  with  dealing 
in  contraband  of  war.  It  is  a  direct  obtaining  by  a  projected  craiser  of 
its  snpply  of  armament,  munitions,  and  men  and  officers  from  a  neutral 
port. 

There  may  be  no  fault  on  the  part  of  the  nentral  iu  not  preventing  it. 
That  will  depend  on  the  question  of  "  due  diligence  tb  prevent,"  "  rea- 
sonable ground  to  believe,"  &c.,  &c.  But  the  principle  of  contraband  of 
war  does  not  protect  such  a  transaction,  and  that  is  the  only  principle 
that  has  been  appealed  to  by  the  British  Ooverument  iu  the  dtscnssions 
of  this  matter  to  justify  it.  The  facts  of  this  vessel  going  out  were 
known 

Sir  Alexandbb  Corkbubh.  "  Not  nntil  afterwards." 

Mr.  EvABTS.  The  law  of  nations  was  violated,  your  territory  hud  been 
ased,  as  matter  of  fact,  we  claim,  as  the  base  of  naval  operations,  and 
it  was  Qotallealing  in  contraband  of  war.  It  was  not  a  commercial 
traDsactlon.  It  was  a  direct  furnishing  of  a  cruiser  with  armament  from 
your  port.  It  might  as  well  have  been  accomplished  within  three  miles 
of  your  coast.    Yet,  it  is  said  this  is  no  offense  against  your  law. 

Sir  Alexander  Cockburn.  "  I  do  not  say  that." 

Mr.  EvABTS.  Unfortunately  for  the  United  States,  through  the  whole 
war,  we  had  quite  other  doctrine  from  those  who  laid  down  the  law  for 
Great  Britain  iu  these  matters.  Fortunately,  we  have  better  doctrine 
here  and  now.  But  according  to  the  law  as  administered  in  England 
BQch  combinations  of  the  materials  of  naval  war  coald  be  made  outside 
of  her  ports,  by  the  direct  action  of  tbe  belligerent  Government,  deriv- 


YiCb  this  diBcuseioD,  I  ask  attention  to  the  course  taken  by  the  Gov- 
ernment of  Brazil  in  Tesentment  and  puuiBbmeut  for  the  iucideiital  violation  of  its  neu- 
tral it  j  I);  tbe  Florida,  (within  the  nentcal  waters,)  and  by  the  Shenandoah,  by  her 
commander  violating  the  Consutai  seal  of  Brazil  on  board  one  of  the  Shenandoah's 


prixes.  Id  both  instances,  the  o&eading  cruisers  were  perpetually  excluded  from  tbe 
ports  of  the  empire ;  and  the  ezciusiou  embraced  any  otheroruiaer  that  should  beoom- 
maoded  by  the  captain  of  the  SheDandoab. 

The  treatment  of  tbe  Rappahannock  by  tbe  French  Government,  which  detained  ber 
in  port  till  tbe  close  of  the  war,  is  well  vrorthy  of  attention.    The  tranaoction  ia  de- 
tailed in  the  App.  Am.  Counter  Cose,  pp.  ^Vf-^iS. 
300 


ny  Google 


466  8UPPLEMENTAET   AEGUMENT8   AND    STATEMENTS. 

ing  all  the  materiaU  &om  her  ports  and  planniDg  tbns  to  combine  them 
ontslde. 

Sir  Alexai«deb  Cockbubn.  "If  thnt  bad  been  sbown." 

Mr.  Etaetb.  Tbe  proofs  do  show  it,  aod  that  the  doctrine  was  that  it 
vas  lawful  and  Bhoold  not  be  interfered  with. 

I  disclaim  any  desire  or  purpose  of  arguing  npon  the  facts  of  par- 
tdcnlac  vessels.  I  am  merely  laying  down  principles  applicable  to  sop- 
posed  facts.  If  the  principles  were  conceded  I  would  have  no  occaiioa 
to  deal  with  questions  of  fact  at  all. 

The  learned  Chief  Justice  has  very  satisfactorily,  certainly  to  us,  pres- 
ently expressed  certain  legal  opinions  on  this  subject;  bat  I  mnstn; 
that  they  were  not  entertained  by  the  Government  of  Great  Britain  and 
did  not  control  its  action. 

I  think  that  tbe  proofs  before  the  Tribunal  can  be  easily  referred  to  to 
confirm  tbe  position  I  have  taken  as  to  the  legal  doctrine  held  in  Eng- 
land in  reference  to  this  subject  of  the  base  of  operations.  In  contn- 
diction  of  that  doctrine  we  now  insist,  aa  our  Government  all  throngh 
the  war  insisted,  this  is  not  dealing  in  contraband  of  war ;  itifOBiDg 
nentral  territory  as  a  base  of  operations.  Whether  there  was  or  shoald 
be  no  responsibility  for  it,  becanse  it  was  not  known  or  could  not  be 
prevented,  is  an  entirely  different  question.  But  I  undertake  to  sa;,i8 
matter  of  fact,  that  the  doctrine  of  the  English  taw  during  all  those  pro- 
ceedings was  that  such  projects  and  their  esecntion  as  a  contribatw? 
concurrence  with  the  outfit  of  the  principal  cruisers  for  naval  operattoiis 
(such  cases  as  those  of  the  Laurel,  the  ^ar,  the  Agrippina,  the  Bahama, 
and  similar  vessels)  were  lawful,  and  could  not  and  shoald  not  be  pre- 
vented. • 

Sir  Alexandee  Cockbuen.  "I  would  be  very  touch  obliged  if  yoa 
will  refer  me  to  some  authority  for  that." 

Mr.  Etaets.  I  wilt.  One  of  the  arbitrators,  (Mr.  Ada,ms,)  from  his 
knowledge  of  the  course  of  the  correspondence,  knows  that  I  do  not  dt- 
ceive  myself  in  that  respect.  It  is  this  contributory  furnishing  of  arma- 
ment and  munitions  and  men  wbich  rendered  the  principal  cruism 
efficient  instruments  of  all  tbe  mischief,  and  without  which  their  eva' 
sions  from  port  were  of  little  consequence,  and  without  tho  expectatioD 
of  wbich  they  never  would  have  been  planned. 

I  now  refer  to  a  paper  that  will  show  that  I  have  been  ri^ht  in  mj 
proposition  as  to  the  construction  of  English  law  as  held  during  tbe 
occurrence  of  these  transactions. 

In  vol.  iii  of  American  Appendix,  (p.  53,)  in  a  report  to  the  Board  o( 
Trade  by  the  Commissioners  of  Customs,  occurs  this  passage: 

Custom  Hocsb,  Sepiembtr  25,  ISH. 
hariiiK,  liy  Mr.  Arbtithnot's  let 

_,, B  to  Sir,  Hamilton's  l«ttecof  t; 

tioQ  from  tbe  Foi 

United  States  Min ■  n 'i- 

war  to  tbe  gun -boat  No.  290,  recently  built  at  Liverpool,  ^ . . 

80-aaIled  Confederate  States  of  America ;  and  yonr  lonlBhipa  baving  desired  that  ■' 
would  take  snub  stem  as  might  aeem  to  be  required  in  view  of  the  tacta  tberein  npn- 
sented,  and  report  tbe  reanlt  to  your  lordsbips,  ve  have  now  to  report ; 

That,  asBnniing  tbe  Htateinoiit  set  forth  in  the  afUdavit  of  Reddlo,  (who  Ksilrd  ("« 
Liverpool  in  the  vewiel,)  which  accompanied  Mr.  Adams's  letter  to  Earl  Bnasell,  lof» 
correct,  the  fumiahing  of  anna,  &o.,  to  tbe  gun-boat  does  not  Appear  to  hive  l»trt 
place  in  any  nnrt  of  the  United  Kingdom  or  of  Her  Mi^eety'e  dooiinions,  bnt  if  "^ 
near  Angra  Bay,  part  of  tbo  Azoro,  part  of  the  Portugnese  dominions.  No  olfMw. 
therefore,  cognizable  by  tbe  laws  of  this  country,  appears  to  have  been  oommilleti  ^! 
tbe  parties  eugnged  in  tbe  transaction  alluded  to  in  the  affidavit. 

From  Lord  Russell's  communication  of  this  Beport  to  the  American 
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HiniBter,  it  vill  l>e  seen  tiiat  the  accepted  opinioD  of  the  GoverDmeut 
was,  that  sncb  operatioua  coald  not  be  interfered  with,  and  therefore 
woald  not  be  interfered  with.  That  may  be  a  correct  view  of  the 
Foreign-Enliatment  Act  of  Great  Britain,  and  lience  the  importance  of 
reducing  the  obligations  of  a  neutral  nation  to  prevent  violatioun  of 
international  law  to  some  settled  meaning. 

This  was  done  by  convention  between  the  High  Contracting  Parties, 
and  appears  in  the  Bules  of  the  Treaty.  Under  these  Bules  is  to  be 
m^Dtained  the  incnlpation  which  we  bring  against  Great  Britain,  and 
which  I  have  now  discussed,  because  the  subject  is  treated  in  the 
special  argnment  to  which  I  am  replying.  The  instances  of  nentrsl 
defaalt  announced  under  the  second  Bale  are  made  penal  by  the  law  of 
nations.  They  are  proscribed  by  the  second  Bnle.  Tbey  are  not  pro- 
tected as  dealings  in  contraband  of  war.  They  are  not  protected  under 
the  right  of  asylnm.  They  are  uses  of  neutral  ports  and  waters  as 
bases  of  naval  operations,  and  if  not  prohibited  by  the  Foreign-Enlist- 
ment Act,  and  if  the  British  Executive  Government  could  not  and 
wonld  not  prevent  them,  and  that  was  the  limit  of  their  duty  under 
their  Foreign-Enlistment  Act,  still  we  come  here  forjudgment,  whether 
a  nation  is  not  responsible  that  deals  thas  in  the  contribution  of 
military  supplies,  that  suffers  ship  after  ship  to  go  on  these  errands, 
makes  no  eftbrt  to  stop  them,  but,  on  the  contrary,  announces,  as  the 
result  of  the  deliberation  of  the  Law-Offlcera,  to  the  subordinate  ofBcials, 
to  the  Minister  of  the  United  States,  to  all  the  world,  that  these  things 
are  not  prohibited  by  the  law  of  Great  Britain,  and  cannot  be  prohibited 
by  the  Executive  Government,  and  therefore  cannot  and  will  not  be' 
stopped.  That  this  was  the  doctrine  of  the  English  Government  will 
be  seen  from  a  letter  dated  the  2d  of  April,  1863,  of  Lord  Bussell, 
foond,  in  part,  in  vol.  ii,  American  Appendix,  p.  404 ;  and,  in  part,  in 
vol.  ifibid.,  p.  590: 

Bat  the  qnettion  r«&11;  is,  has  there  been  any  act  done  in  England  botb  contrary  to 
t)i«  oblieatloDS  of  neatiulity  as  recognized  by  Great  Britain  and  the  Uuitud  Statea, 
aitd  «a|NiMc  of  bring  tnade  tht  tulgeel  o}  a  criniiiuif  yrotumlvtri  t  I  can  only  repeat  that, 
in  the  opinion  of  Her  Majesty's  GoTernment,  no  suoh  act  is  apecilled  in  the  papeni 
which  you  have  anbrnitted  to  nie. 

1,  however,  willinglv  assure  you  that,  in  view  of  the  statementB  contained  iu  the 
inleioepted  oorrespondence,  Her  Mnjesty'a  Government  have  reneiBBd  the  instnictinns 
already  given  to  tbe  cnstom-liouBo  authorities  of  the  several  British  ports  where  ships 
of  war  may  be  cnnstrnct^d,  and  by  the  Secretory  of  State  for  the  Home  Department 
to  various  aatborities  with  whom  Ee  is  in  communication,  to  endeavor  to  discover  and 
obtaiD  legal  evidence  of  any  violation  of  the  Foreign-Enlistment  Act,  with  a  view  to 
the  strict  enfotcenieat  of  that  statute  whenever  it  can  really  be  shown  to  be  infringed. 

It  seems  clear,  on  the  principle  enunciated  in  these  authorities,  that,  except  on  the 
gronndof  any  proved  violation  of  the  Foreign- Enlistment  Act,  llur  Majesty's  Govem- 
meat  caunot  interfere  with  commercial  dealiugs  between  British  subjects  and  tbe  so- 
styled  Confederate  States,  whether  the  subject  of  those  dealings  he  niooey  or  contra- 
band goods,  or  even  ships  adapted  for  warlilte  purposes. 

These  were  instances  in  which  complaints  were  made  of  these  transac- 
tions, and  in  which  it  was  answered  that  the  British  Government  charged 
itaelf  with  no  duty  of  due  diligence,  with  no  duty  of  remonstrance,  with 
no  duty  of  prevention  or  denunciation,  but  simply  with  municipal  prose- 
cutions for  crimes  against  the  Foreign -Enlistment  Act. 

What  I  have  said  of  the  Shenandoah,  distinguished  her  from  the 
Florida,  and  the  Alabama,  and  the  Georgia,  only  in  the  fact  that,  from 
the  beginning  to  the  end  of  the  Shenandoah's  career,  she  had  no  port  of 
any  kind,  and  had  no  base  of  any  kind,  except  the  ports  of  the  single 
nation  of  Great  Britain.    But  as  to  the  Florida  and  the  Alabama,  one 
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(tbe  Alabama)  was  supplied  by  a  tug,  or  steamer,  tbat  took  oat  her 
armament  to  Angra  Bay,  the  place  of  ber  first  resort;  the  other  (the 
Florida)  was  supplied  by  a  vessel  sent  out  to  Nassau  to  meet  her,  car- 
rying all  ber  armament  and  muiiitioos  of  n-ar,  and  which  she  took  out 
in  tow,  transsbipping  berlVeight  ofwar-matorialoutaide  the  line  of  nea- 
tral  wat«rs. 

That  is  called  dealing  in  coDtraband,  not  proscribed  by  the  law  of 
nations,  not  proscribed  by  any  municipal  law,  and  not  involving  any 
duty  of  Great  Britain  to  intercept,  to  discourage  or  denounce  it.  That 
is  confonnding  substance  with  form.  But  let  me  use  the  language  of 
an  Attorney-General  of  England,  employed  in  the  Parliamentary  discna- 
Bions  which  attended  the  enactment  of  tbe  Foreign-Enlistment  Act  of 
1819. 

From  this  debate  in  Parliament,  it  will  be  seen  what  the  principal  law- 
adviser  of  tbe  Crown  then  tboaght  of  carrying  on  war  by  "  eommerffial 
transactions :" 

Such  an  enactmont  fhe  said]  waa  reqnirod  by  every  principle  of  Justice;  for  when 
the  State  says,  "  Wu  will  have  nothinK  ^  ^"^  ^'t'>  *^^  ^i''  wstied  between  two  aetwrala 
powert,"  and  the  subioots  in  opposition  to  it  say,  "  We  will,  however,  interfwe  id  it," 
HQtely  the  House  would  see  the  necessity  of  enacting  some  penal  statutes  to  preront 
them  from  doing  so ;  unless,  indeed,  it  was  to  be  contended  tbat  tbe  Slate,  and  the  sob- 
jeote  who  composed  that  State,  might  take  distinct  and  opposite  sides  in  the  quarreL 
He  sboold  now  allude  to  the  petitions  which  had  that  evening  been  preeeoted  to  the 
Hoasfl  against  the  bill ;  and  here  he  could  not  but  observe,  that  they  bad  either  totally 
misunderstood  or  else  totally  misrepresented  its  intended  object  They  had  atated 
that  it  was  calculated  to  check  the  commercial  transactions  and  to  injare  the  oom- 
meroial  interests  of  this  country.  If  by  the  words  "commercial  interests  andoommer- 
"oial  transactions"  were  meant  "  warlike  adventures,"  he  allowed  that  it  would ;  bnt  if 
it  were  intended  to  argne  that  it  would  diminish  a  fair  and  legal  and  pacific  commecoe, 
he  must  outer  his  protest  against  any  sn oh  doctrines.  How,  be  maintained,  tkatat  war 
wu  actually  enrritd  on  agaiait  Spain  by  what  tht  petitbmer*  called  "  canmiercuit  tranamc- 
HoM,"  U  ma  the  dutg  of  Ou  Soust  lo  clusok  andinjurt  tken  at  ipeedtln  aapotiibU. — (Unit 
B,  AmerUatt  Argument,  p.  231 ;  Fr.  tr.  Appeitdioe,  p.  488.) 

War  against  the  United  States,  maritime  war,  was  carried  on  ander 
cover  of  what  was  called  right  of  asylum  and  commercial  transactioiis 
in  contraband  of  war.  We  are  now  under  tbe  law  of  nations,  by  virtae 
of  this  second  Kulc,  which  says  that  the  use  of  "  ports  and  waters  as 
the  base  of  naval  operations,  or  for  tbe  purpose  of  tbe  renewal  or  aug- 
mentation of  military  supplies  or  arms  or  the  recruitment  of  men,"  shall 
not  be  allowed,  and  if  the  facts  of  such  dealing  shall  be  found,  and  the 
proof  of  due  diligence  to  prevent  them  shall  not  appear  in  the  proofs, 
under  that  second  liule  all  four  of  these  cruisers  must  be  condeuiued  by 
the  Tribunal. 

I  do  not  pass,  nor  venture  to  pass,  in  the  present  argument,  upon  the 
question  whether  there  has  been  in  this  matter  a  lack  of  due  diligence. 
Id  the  discussion  of  my  learned  friend  every  one  of  these  instances  is 
regarded  as  a  case  not  within  the  second  Rule,  and  as  a  simple  dealing 
in  contraband  of  war. 

Sir  RouHDELL  Palmeb.  "  I  must  be  permitt«d  to  say  that  I  have  not 
felt  myself  at  liberty  to  go  into  a  discussion  of  individual  cases." 

Mr.  EvABTS.  The  vessels  are  treated  in  the  argument  of  tbe  learned 
Counsel. 

Sir  BouNDSLL  Palmeb.  "  There  may  be  passages  in  reference  to 
some  of  the  principal  topics  which  have  been  mentioned,  but  I  have 
avoided  enteiing  upon  any  elaborate  consideration  of  each  partdcalar 
vessel.    There  is  no  distinct  enumeration  of  the  vessels." 

Mr.  Etabts.  There  is,  so  distinct  as  this  :it  is  expressly  stated  that 
under  the  law  neither  the  Georgia,  nor  the  Shenandoah,  nor  tbe  sob- 
sidiary  vessels  that  carried  their  armaments  to  the  Georgia  aud  Sheaan- 
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doab  and  to  tfae  Florida  and  Alabama,  had,  in  ao  doing,  committed  a 
breach  of  ueatrality. 

Z  am  argning  now  under  the  second  Bale.  I  have  not  felt  that  I  was 
tranacending  the  proper  limits  of  this  debate,  becaase,  in  answer  to  the 
special  argument  of  the  eminent  Counsel,  I  have  argued  in  this  way. 
My  own  view  as  to  the  extension  of  the  argument  of  the  learned  Coun- 
sel in  his  discussion  of  what  is  called  "  due  diligence,"  as  a  doctrine  of 
the  law  of  nations,  would  not  have  inclined  me  to  expect  so  large  a  field 
of  discnssion  aa  he  covered.  But,  as  I  have  admitted  in  my  introduc- 
tory remarks,  the  question  of  dae  diligence  connects  itself  with  the 
measure  of  duty  and  the  manner  in  which  it  was  performed,  and  X  felt 
no  difflcnlty  in  thinking  that  the  line  could  not  be  very  distinctly 
drawn. 

1  have  undertaken  to  argue  thi»  question  under  a  state  of  facts,  which 
shows  that  a  whole  naval  project  is  supplied,  from  the  first  outfit  of  the 
crniser  to  the  final  end  of  the  cruise,  by  means  of  this  sort  of  connec- 
tion with  neutral  ports  and  waters  as  a  base  of  naval  operations ;  and  I 
have  insisted  that  such  naval  operations  are  not  excluded  ftom  the  pro- 
scription of  the  second  Bnle,  by  what  is  claimed  in  the  argument  of  the 
learned  Counsel  as  the  doctrine  of  contraband  of  war  and  the  doctrine 
of  asylum. 


At  ike  Conference  of  the  Tribunal,  held  on  the  6th  day  of  Aitguat,  Mr. 
Ecarte  continued  asfollotcs: 

I  was  upon  the  point  of  the  doctrine  of  the  British  Government,  and 
its  action  under  that  doctrine,  as  bearing  upon  the  outfit  of 
tfae  contributory  proxisions  of  armament,  munitions,  and  B.'.N.h™ m°ni '»^ 
men,  set  forth  in  such  vessels  as  the  Bahama,  the  Alar,  and  ""'  '*'"'' 
Lanrel.  The  correspondence  is  full  of  evidence  that  1  was  correct  in  my 
statement  of  the  doctrine  of  the  British  Government,  and  of  its  ac- 
tion from  beginning  to  end  being  controlled  by  that  doctrine ;  and  all 
tfae  remonstrances  of  the  United  States  were  met  by  the  answer  that 
the  law  of  nations,  the  Foreign- Enlistment  Act,  the  duty  of  neutrality, 
had  nothing  whatever  to  do  with  that  subject,  as  it  was  simply  dealing 
in  contraband  of  war.  The  importance  of  this  view,  of  course,  and  its 
immense  influence  in  producing  the  present  controversy  between  the  two 
nations,  are  obvious.  The  whole  mischief  was  wrought  by  the  co-operating 
force  of  the  two  legal  propositions :  (1.)  That  the  unarmed  cruiser  was  not 
itself  a  weapon  of  war,  an  instrument  of  war,  and,  therefore,  was  not  to  be 
Intercepted  as  committing  a  violation  of  the  law  of  nations ;  and,  (2.) 
That  the  contributory  provision  by  means  of  her  supply-ships,  of  tier 
armament,  munitions,  and  men,  to  make  ber  a  complete  instrument  of 
naval  hostilities,  was  also  not  a  violation  of  the  law  of  nations,  bat 
simply  a  commercial  dealing  in  contraband.  It  was  only  under  those 
combined  doctrines  that  the  cruiser  ever  came  to  be  in  the  position  of 
an  instrument  of  offensive  and  defensive  war,  and  to  he  able  to  assume 
the  "  commission"  prepared  for  her,  and  which  was  thenceforth  to  pro- 
tect her  from  interference  on  the  doctrine  of  comity  to  sovereignty. 

So,  too,  it  will  be  found,  when  we  come  to  consider  the  observations 
of  the  eminent  Counsel  on  the  subject  of  due  diligence,  to  which  I  shall 
have  occasion  soon  to  reply,  that  the  question  whether  these  were  hottile 
acta,  ander  the  law  of  nations,  was  the  turning  point  in  the  doctrine  of 
the  Government  of  Great  Britain,  and  of  its  action,  as  to  whether  it 
would  intercept  these  enterprises  by  the  exerciee  of  executive  power,  as 
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a  neotral  goremmeat  would  intercept  anytblag  in  the  nature  of  a  hostile 
act  under  the  law  of  Dations.  The  doctrine  waa  that  these  were  not 
hostile  actB  separaUly,  and  that  no  hostile  act  arose  aniess  these  sepa- 
rate contributions  were  combined  in  the  ports  of  Great  Britain ;  that 
there  was  no  footing  otherwise  for  the  obligation  of  the  law  of  nations 
to  establish  itself  upon ;  that  there  was  no  remissness  of  duty  on  the 
part  of  the  neutral  in  respect  of  them ;  and  finally  that  these  operations 
were  not  violations  of  the  Foreign-Enlistment  Act.  All  this  ia  shown 
by  the  whole  correspondence,  and  by  the  decisions  of  the  mnnidpal 
courts  of  England,  in  regard  to  the  only  question  passed  upon  at  all, 
that  of  unarmed  vessels,  so  far  as  they  ever  passed  even  upon  that  qnes- 
tion. 

It  has  seemed  to  be  intimated  by  observations  which  the  learned 
Connsel  has  done  me  the  honor  to  make  during  my  present  considera- 
tion of  this  topic,  that  my  argament  has  transcendeil  the  proper  limit 
of  reply  to  the  special  argument  which  the  eminent  Counsel  himself  has 
made  on  the  same  topic.  A  reference  to  the  text  of  that  argument  will, 
I  think,  set  this  question  at  rest. 

In  the  fifteenth  section  of  the  first  chapter  of  his  argument,  he  does 
OS  the  honor  to  quote  certain  observations  in  our  principal  Argument  to 
which  he  proposes  to  reply.  He  quotes,  at  page  17  of  his  argument,  as 
follows : 

(2.)  The  next  great  failnre  of  Great  Britain  "to  use  doe  diligence  ta  prevent''  the 
TiolatiOD  of  its  neutTality ,  in  the  matters  nitbia  the  jurisdiction  of  the  Tribnnal,  is 
shown  in  it«  entire  omission  to  exert  the  direct  executive  an tbority,  lodged  in  the 
Royal  Prerogative,  to  intercept  the  preparations  and  ontUta  of  the  offending  venels, 
aad  the  contribntory  provisions,  of  armament,  muDitionB  and  men,  which  were  emitted 
fhim  various  ports  of^the  United  Kingdom.  We  do  not  find  in  the  Britiith  Case  ot 
Connter  Case,  any  serions  contention,  but  that  anch  powen  as  pertain  to  the  Preron- 
tive,  in  the  maintenance  of  international  lelalions,  and  are  esercieed  as  aach  by  ouer 
greatr  powers,  would  have  prevented  tbe  escape  of  every  one  of  the  offending  Teasels 
emitted  fhim  British  porta,  and  preclnded  the  anhsidiary  aids  of  warlike  eqaipment 
and  soppUes  which  set  them  forth,  and  kept  them  on  foot,  for  the  maritime  hosUlitiea 
which  they  maintained.' 

The  comment  of  the  learned  Connsel  upon  this  passage  is  found  on 
the  same  page  (17)  of  his  argument,  as  follows : 

With  respect  to  the  second  passage,  it  is  to  be  observed,  that  it  not  only  impnles  aa 
a  want  of  dne  diligence,  the  abstinence  from  tbe  use  of  arbitrary  power  to  supply  « 
supposed  deficiency  of  legal  powers,  bnt  it  assumes  that  the  United  Statas  had  a  lignt, 
hy  international  taw,  to  request  Great  Britain  to  prevent  the  exportation  from  hei  ter< 
nlory  of  what  it  describee  as  "  contribntory  provisions,"  arms,  munition!,  and  "aabai- 
diary  aids  of  warlike  eqnipment  aud  supplies,"  though  snch  elements  of  armammt 
were  nncombined.  and  were  not  destined  to  be  combined,  within  British  jurisdiction, 
but  were  exported  from  that  territory  nnder  the  conditions  of  ordinary  exjIortB  of  arti- 
cles contraband  of  war.  For  sucb  a  pretension  no  warrant  oan  be  found,  either  in  ib- 
temational  law,  or  in  any  municipal  law  of  Great  Britain,  or  in  any  one  of  the  Three 
Rules  contained  in  the  sixth  Article  of  the  Treaty  of  Washington. 

I  respectfully  submit,  therefore,  that  in  the  observations  I  have  had 
tbe  honor  to  make  npon  this  subject,  I  can  hardly, be  said  to  have  ex- 
ceeded the  due  limits  of  an  argument  in  reply.  I  fail  to  find,  in  what 
the  eminent  Counsel  here  advances  in  behalf  of  his  Government,  any 
answer  to  my  assertion  that,  during  the  whole  course  of  the  war,  (a  pe- 
riod when  he,  as  Solicitor-General  or  as  Attorney-General  of  England, 
was  one  of  the  law-advisera  of  the  Government,)  tbe  action  of  Great 
Britain  was  governed  by  the  doctrine  which  I  have  stated.     This  was 

'Ad  error  has  occurred  in  the  French  translation  of  this  passage  of  the  American 
Argnmeot.  Id  tbe  fifteenth  and  sixleenth  lines  of  page  343,  the  words  "I'armeniMit  i» 
navires  hoetiles  et  lea  foomituresde  vivres,"shonldrrea)I,  "TequipineDt  de  navlreakiw- 
tiles,  et  lea  fonmituressubsidiairea." 
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pablicly  snnoiinced  and  it  was  so  understood  by  ttie  rebel  agents,  by  tbe 
ioterests  involved  in  these  maritime  hostilities,  by  the  United  States 
Minister,  by  the  offlcialB  of  the  British  GovernmeDt,  by  everybody  who 
bad  to  act,  or  ask  for  action,  in  the  premises. 

The  first  instance  arising  was  of  the  vessel  that  carried  ont  the  arma* 
ment  and  mnnitions  for  the  Alabama,  and  th«  answer  was  as  I  read  from 
the  reimrt  of  the-  Commissioners  of  Customs  to  the  Board  of  Trade. 
This  official  paper  stated  that  the  Commissioners  found  nothing  in  that 
affair  that  tonched  the  obligations  of  Great  Britain.  This  was  commu- 
nicated to  Mr.  Adams,  and  that,  thenceforth,  was  the  doctrine  and  action 
of  the  Government  of  Great  Britain. 

The  view  of  an  eminent  publicist  on  this  point,  as  a  question  of  inter- 
national law,  may  be  seen  from  an  extract  found  at  page  177  of  the  Case 
of  the  United  States.    M.  Rolin-Jacquemyns  says : 

n  none  semble  qae  I'sdoptiDn  d'une  pareille  propoBition  ^qnivaudrait  fk  1' inclination 
d'aa  moyen  facile  d'^ader  U  rtgle  qni  d^lore  iDcompfttible  ftvec  lu  neutrality  d'^n 

B»ys  rorgsaiBation,  snr  son  territoire  d'exp^itions  militaires  an  service  d'lm  des  bel- 
gi^rant^.  II  auffira,  a'il  s'aglt  d'une  entroprise  maritime,  de  faire  partir  en  deux  on 
trois  fois  les  SlemeDts  qui  la  cuustitueut ;  d'abord  le  vaimeaa,  puis  lu8  hommes,  puis  les 
annea,  et  si  tous  oes  ^lemeuts  ne  se  r^oigneut  que  hora  des  eaui  de  la  puiesanee  nentn 
(|Di  lea  a  laisB^  partir,  la  Deutralit^  eera  iQtact«.  Nous  peDSooB  qae  cette  interpretation 
de  la  loi  iutematiouale  n'est  ni  laiBouable,  ni  Equitable. 

It  will  be,  then,  for  the  Tribunal  to  decide  what  the  law  of  nations  is 
on  this  subject.  If  the  Tribunal  shall  assent  to  the  principles  which  Ihave 
insisted  upon,  and  shall  find  tjiem  to  be  embraced  within  the  provisions 
of  the  three  Kules  of  this  Treaty,  and  that  the  facts  in  the  case  require 
the  application  of  these  principles,  it  stands  admitted  that  Great  Britaiu 
has  not  nsed  and  has  refused  to  use  any  means  whatever  for  the  inter* 
mption  of  these  contributory  provisions  of  armament  and  munitions  to 
the  offending  cruisers. 

It  is  not  for  me  to  dispute  the  ruling  of  the  eminent  lawyers  of  Great 
Britaiu  upon  their  Foreign-Enlistment  Act ;  but,  for  the  life  of  me,  I  out- 
not  see  why  the  Alar,  and  the  Alabama,  and  the  Laurel,  when  they 
sailed  from  the  ports  of  England  with  no  cargo  whatever  except  the 
armament  and  munitions  of  war  of  one  of  these  cmisers,  and  with  no 
errand  and  no  employment  except  that  of  the  Bebel  Government, 
throngh  its  agents,  to  transport  these  armaments  and  munitions  to  the 
cniisers  which  awaited  them,  were  not  "  transports"  in  the  service  of 
one  of  the  belligerents  within  the  meaning  of  the  Foreign-Enlistment  Act 
of  Great  Britain,  That,  however,  is  a  question  of  municipal  law.  It  is 
with  international  law  that  we  are  dealing  now  and  here.  The  whole 
argument,  to  eBcax>e  the  conseqnences  which  international  law  visits  apon 
the  neutral  for  its  infractions,  has  been  that  whatever  was  blameworthy 
was  so  only  as  an  infraction  of  the  municipal  law  of  Great  Britain.  And 
when  you  come  to  transactions  of  the  kind  I  am  now  discussing,  as  they 
were  not  deemed  violations  of  the  Foreign-Enlistment  Act  nor  of  interna- 
tional law,  and  as  the  powers  of  tfae  Government  by  force  to  intercept, 
though  the  exercise  of  prerogative  or  otherwise  did  not  come  into  play, 
the  argument  is  that  there  were  no  coTuequenees  whatever  to  result  from 
these  transactions.  They  were  merely  considered  as  commercial  traus- 
actious  in  contraband  of  war. 

But  the  moment  it  is  held  that  these  things  were  forbidden  by  the 
law  of  nations,  then  of  course  it  is  no  answer  to  say,  you  ^^  .^t^  •>>' 
caanot  indict  anybody  for  them  under  the  law  of  Great  ^""tu  'b^wM^' 
Britain.  Nor  does  the  law  of  nations,  having  laid  down  a  ^"^'—"-^"^ 
duty,  and  established  its  violation  as  a  crime,  furnish  no  means  of  re- 
dressing the  injury  or  of  correcting  or  punishing  the  evil.    What  course 


472  SUPPLEMENTARY   ARGUMENTS   AND   STATEMENTS. 

doea  it  saDction  when  neutral  territory  is  TioIat«d  by  taking  prizes 
vithiB  itt  WIieQ  tbe  prize  comes  witliin  tfae  jnrisdictiou  of  tbe  nen- 
tral,  he  is  authorized  to  take  it  from  the  offendiDg  belligerent  by  force 
and  release  it.  What  course  does  it  sanction  when  a  cruiser  has  been 
armed  within  neutral  territory?  When  the  vessel  comes  witfaia  tbe 
jurisdiction  of  the  neutral  be  is  aatborized  to  disarm  it. 

Now,  our  proposition  is  that' these  cruisers,  thus  deriving  their  force 
for  war  by  these  outfits  of  tenders  with  their  arniament 
(« 'i™°S^'"d'ir  and  munitions  and  men,  when  hrooght  within  the  British 
aiM  Z>-m  '■i.t'l  jurisdiction,  should  have  been  disarmed  because  they  had 
B..u.hc<.ru.  been  armed,  in  the  sense  of  the  law  of  nations,  by  asin^  as 
a  base  of  their  maritime  hostilities,  or  their  maritime  fitting  for  hostil- 
ities, the  ijorts  and  waters  of  this  neutral  state. 

Why,  what  would  be  thought  of  a  cruiser  of  the  United  States  lying 
oflE  the  port  of  Liverpool,  or  the  port  of  Ushant  in  France,  and  await- 
ing there  the  arrival  of  a  tender  coming  from  Liverpool,  or  from  SoQth- 
ampton,  by  pre-arrangement,  with  an  aagmentation  of  her  battery  and 
the  supply  of  her  flghting-crew  t  Would  it,  because  the  vessel  had  not 
entered  the  port  of  Boutbampton  or  the  x>ort  of  Liverpool,  be  less  a  vio- 
lation of  the  law  of  nations  which  prohibited  the  augmentation  of  tfae 
force  of  a  fighting- vessel  of  any  belligerent  from  the  contributions  of 
the  ports  of  the  neutral  T 

The  fourth  chapter  of  this  special  argament  is  occupied,  as  I  have 
^  ^  already  suggested,  with  the  consideration  of  the  true  inter- 
,r  u»  "^"S^Z  pretation  of  the  rules  of  the  Treaty,  under  general  canons 
T~i,.  ^^  criticism,  and  under  the  light  which  should  be  thrown 

upon  their  interpretation  by  the  doctrines  and  practices  of  nations.  I 
lespectfully  submit,  however,  that  the  only  really  useful  instructioa 
that  should  he  sought,  or  can  be  applied,  in  aid  of  your  interpretation 
of  these  rules,  if  their  interpretation  needs  any  aid,  is  to  be  drawn 
from  the  situation  of  the  parties  and  the  elements  of  the  controversy 
between  them,  for  the  settlement  and  composition  of  which  these  ralee 
were  framed ;  and  this  Tribunal  was  created  to  investigate  the  facts  and 
'  to  apply  the  rules  tn  them  ia  its  award. 

The  whole  ground  of  this  controversy  is  expressed  in  tbe  firmest  and 
most  distinct  manner  by  the  statesmen  on  both  sides  who  had  charge 
of  the  negotiations  between  the  two  countries,  and  who  could  not  mis- 
understand  what  were  the  situation  and  the  field  of  debat«  for  applica- 
tion to  which  the  high  contracting  parties  framed  these  rules.  And 
what  were  they  1  Why,  primarily,  it  was  this  very  question  of  the  va- 
lions  forms  of  contributory  aid  from  the  neutral  ports  and  waters  of 
Great  Britain  by  which  the  Confederate  navy  had  been  made,  by  which 
it  was  armed,  by  which  it  was  supplied,  by  wbich  it  was  kept  on  foo^ 
by  which,  without  any  base  within  the  belligerent  territory,  it  main- 
tained a  maritime  war. 

Anterior  to  the  negotiation  which  produced  the  Treaty,  there  is  this 
public  declaration  made  by  Mr,  Gladstone,  and  cited  on  page  215  of 
tbe  Case  of  tbe  United  States,  "There  is  no  doabt  that  Jeflferson  Davis 
and  other  leaders  of  the  South  have  made  an  army;  theg  are  maJcing,  it 
appears,  a  navy." 

There  is  tbe  speech  of  Lord  Bussell  on  the  26tfa  of  April,  1864,  also 
dted  on  tbe  same  page : 

It  hoc  lieen  uBual  for  a,  power  coirjiiig  on  war  upon  the  Sena  to  ■potatm  ports  of  il* 
own  in  which  veuelH  u«  built,  eqoipped,  uid  fitted,  and  from  wUch  tbey  isaue,  t* 
wbioh  they  biiug  their  prizea,  aod  io  which  those  priiea,  wheu  brought  before  a  oodit, 
•re  either  ooudemued  or  restored.    But  it  k>  happeuB  that  in  this  oonSiot  the  Confed- 
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entto  States  h*v«  no  porta  exc«pt  those  of  the  Heraej  and  of  tbe  Clyde,  frnm  wbieh 
tbe^fitoat  ihipa  to  oniise  agMiMt  tbeFoderals;  and  baTingnoporto  to  whicb  tobriog 
tbeir  prizes,  they  are  obliged  to  bnrn  tbem  on  the  high  seas. 

There  is,  furtbermore,  the  declaration  of  Mr.  Fisb,  made  as  Secretary 
of  State,  Id  his  celebrated  dispatch  of  the  2Gtb  of  Septemlier,  1869,  in 
which  he  distinctly  proposes  to  the  British  Government,  in  regard  to 
the  claim  of  the  United  States  in  this  controversy,  that  the  rebel  coun- 
sels have  made  Great  Britain  "  the  arsenal,  the  navy-yard,  and  the 
treasury  of  the  insurgent  Goafederates."  i 

That  was  the  coDtroversy  between  the  two  coautries,  for  tbe  solution 
of  which  the  Rules  of  this  Treaty  and  the  deliberations  of  this  Tribunal 
were  to  be  called  into  action ;  and  they  are  intended  to  cover,  and  do 
cover,  all  the  forma  in  which  this  use  of  Great  Britain  for  the  means 
and  the  opportunities  of  keeping  on  foot  these  maritime  hostilities  was 
practiced.  The  first  rule  covers  all  questions  of  the  outfit  of  the 
emisers  themselves ;  the  second  rule  covers  all  the  means  by  which  the 
neutral  ports  and  waters  of  Great  Britain  were  used  as  bases  for  the 
rebel  maritime  operations  of  these  craiBers,  and  for  tbe  provisioDj  the 
renewal,  or  the  augmentation  of  their  force  of  armament,  munitions, 
and  men.  Both  nations  so  agreed.  The  eminent  Counsel  for  the  Brit- 
ish  Government,  in  the  special  argument  to  which  I  am  now  replying, 
also  agrees  that  the  second  rule,  under  which  the  present  discussion 
arises,  is  conformed  to  the  pre-existing  law  of  nations. 

We  find,  however,  in  this  chapter  of  tbe  special  argument,  another 
iutrodnction  of  the  retroactive  effect,  as  it  is  called,  of  these  Bules  as  a 
reason  why  their  interpretatioD  should  be  diEferent  from  what  might 
otherwise  he  insisted  upon.  This  Is  but  a  re-appearance  of  what  I  have 
already  exposed  as  a  vice  in  tbe  argument,  viz,  that  these  Itnles,  in 
respect  to  the  very  subject  for  which  they  were  framed,  do  not  mean  the 
same  thiog  as  they  are  to  mean  hereafter,  when  new  situations  arise  for 
tbeir  application.  Special  methods  of  criticism,  artificial  limits  of  ap- 
plication are  resorted  to  to  disparage  or  distort  them  as  binding  and 
authoritivti  rules  iu  regard  to  the  past  condnct  of  Great  Britain.  Why, 
you  might  as  well  tear  tbe  Treaty  in  pieces  as  to  introdnee  and  insist 
upon  any  proposition,  whether  of  interpretation  or  of  application,  which 
results  in  tbe  demand  that  the  very  controversy  for  which  they  were 
framed  is  not  really  to  be  governed  by  the  Eales  of  the  Treaty. 

The  concluding  observations  of  this  chapter,  that  the  invitation  to 
other  powers  to  adopt  these  Rules  as  biuding  npen  them,  contained  in 
the  Treaty,  should  discourage  a  forced  and  exaggerated  constrnction  of 
them^  I  assent  to:  not  so  much  upon  the  motive  suggested  as  upon  the 
principle  that  a  forced  and  exaggerated  construction  should  not  be  re- 
sorted to,  upon  either  side,  upon  any  motive  whatever. 

I  now  come  to  the  more  general  chapter  in  tbe  argument  of  tbe  learned 
Counsel,  the Jirat  chapter,  which  presents  under  forty-three  h,,^,^  ,rt.i  r. 
sections  a  very  extensive  and  very  comprehensive,  and  cer-  l^[^  TjS^ 
tainly  a  very  able,  criticism  upon  the  main  Argument  of  tbe  "'*'  "-'-'*'•'»■ 
United  States  upon  "  due  diligence,"  and  upon  the  duties  iu  regard  to 
which  due  diligence  was  required,  and  iu  regard  to  the  means  for  the 
performance  of  those  duties,  and  the  application  of  this  due  diligence 
possessed  by  Great  Britain.  Certainly  these  form  a  very  material  por- 
tion of  the  Argument  of  the  United  States ;  and  that  Argument,  as  X 
have  said,  has  been  subjected  to  a  very  extensive  criticism.  Beferring 
the  Tribunal  to  our  Argument  itself  as  furnishing,  at  least,  what  we 
suppose  to  he  a  clear  aod  intelligible  view  of  our  propositions  of  the 
grounds  upon  which  they  rest,  of  the  reasoning  which  supports  them, 


474  SUFPLEMENTABY  AitOtJHENTS  AND   8TATEUENTS. 

of  the  aotboritiea  wbicli  sastaiu  them,  of  their  applicability,  aod  of  the 
result  vhich  they  lead  to — the  incuIpatioD  of  Great  Britaio  in  the  matters 
nowunderjadgment— weahall  yet  think  it  right  to  pass  under  review  a 
few  of  the  general  topics  which  are  coosidered  io  this  diacoseiou  of  **  dae 
diligence." 

The  Beotions  from  Beveii  to  sixteen,  (the  earlier  sections  having  been 
Tbe  Ti^rwKT'or  already  considered,)  are  occupied  with  a  discnssion  of  what 
ib.civ..L  ajig  supposed  to  be  the  views  of  the  American  Argument  on 

the  subject  of  prerogative  or  executive  power,  as  distinguished  from  the 
ordinary  administration  of  authority  through  the  instrumentality  of 
courts  of  justice  and  their  procedure.  Although  we  may  not  pretend 
to  have  as  accurate  views  of  constitutional  questions  pertaining  t«  the 
nation  of  Great  Britain,  or  to  the  general  principles  of  her  common  law, 
or  of  the  effect  of  her  statutory  regulations,  and  of  her  judicial  decisions 
as  the  eminent  Counsel  of  Her  Britannic  Majesty,  yet  I  think  it  will 
be  found  that  the  criticisms  upon  our  Argument  in  these  respects  are 
not,  by  any  means,  sound.  It  is,  of  course,  a  matter  of  the  least  pos- 
sible consequence  to  na,  in  any  position  which  we  occupy,  either  as  a 
nation  before  this  Tribunal  or  an  lawyers  in  our  Argument,  whether  or 
not  the  sum  of  the  obligations  of  Great  Britain  in  this  behalf  under  the 
Idw  of  nations  was  referred  for  its  execution  to  this  or  that  authority 
under  its  constitution,  or  to  this  or  that  official  action  under  its  admin- 
istration. One  object  of  our  Argument  has  been  to  show  that,  if  the 
sum  of  these  obligations  was  not  performed,  it  was  a  matter  of  bat  little 
importance  to  us  or  to  this  Tribunal,  where,  in  the  distribution  of  admin- 
istrative dnty,  or  where,  in  the  constitutional  disposition  of  authority, 
tiie  defect,  either  of  power  or  in  the  dne  exercise  of  power,  was  found 
to  be  the  guilty  cause  of  the  result.  Yet,  strangely  enongh,  wheoj  in  a 
obtain  section  of  our  Argument,  that  ia  laid  down  as  one  propoeition, 
we  are  accused  by  the  learned  Counsel  of  a  petitio  priw^pii,  of  beggiag 
the  question,  that  the  sum  of  her  obligations  was  not  performed  by 
Qreat  Britain. 

With  regard  to  prerogative,  the  leained  Counsel  seems  to  think  that 
the  existence  of  the  supposed  executive  powers  under  the  British  Oon- 
Btitntton,  and  which  our  Argument  has  assigned  to  the  prerogatave  of 
the  Crown,  savors  of  arbitrary  or  despotic  power.  We  have  no  occa- 
sion to  go  into  the  history  of  the  prerogative  of  the  British  Grown,  or 
to  consider  through  what  modifications  it  has  reached  its  present  con- 
dition. When  a  firee  nation  like  Great  Britain  assigns  certain  fnuctioiis 
to  W  executed  by  the  Crown,  there  does  not  seem  to  be  any  danger  to 
its  liberties  from  that  distribution  of  authority,  when  we  remember  that 
Parliament  has  full  power  to  arrange,  modify,  or  curtail  the  prerogative 
at  its  pleasure,  and  when  every  instrument  of  the  Crown,  in  the  exer- 
cise of  the  prerogative,  is  subject  to  impeachment  for  its  abuse. 

The  prerogative  is  tmstedunder  the  British  Constitution  with  all  thein- 
temationalintercourse  of  peace  and  war,  with  all  thedntiesandreapoDBibJI- 
ities  of  cbangiDg  peace  to  war,  or  war  to  peace,  and  also  in  regard  to  all 
the  international  obligations  and  responsibilities  which  grow  out  of  a 
declared  or  actnal  situation  of  neutrality  when  hostilities  are  pending 
between  other  nations.  Of  that  general  proposition  there  seems  to  be 
no  dispute.  But  it  ia  alleged  that  there  is  a  strange  confaaion  of  ideas 
in  our  minds  and  in  our  Argument,  in  not  drawing  the  distinction  be- 
tween what  is  thus  properly  ascribable  to  extraterritoriality  or  ad  extra 
administration,  what  deals  with  outward  relations  ajid  what  has  to  do 
with  persons  and  property  within  the  kingdom.  This  prerogative,  it  is 
insisted,  gives  no  power  over  persons  and  property  within  the  kingdom 
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of  Great  Britain,  and  it  is  further  ioBisted  that  the  ForeigQ-Enlistment 
Act  was  the  tchole  measure  of  the  aathority  of  the  Ooremment,  and 
the  whole  meaenre,  therefore,  of  its  dnty,  irttAin  the  kingdom.  It  ia  said 
the  GoveroDient  had  no  power  by  prerogative  to  make  that  a  crime  in 
the  kingdom  which  is  not  a  crime  by  the  law,  or  of  ponishing  a  crime 
in  any  other  manner  than  through  the  courts  of  justice.  This  of  coarse 
is  sound,  as  well  as  familiar,  law.  But  the  interesting  question  is, 
whether  the  nation  is  supplied  with  adequate  legislation,  if  that  is  to 
furnish  the  only  means  for  the  exercise  of  international  duty.  If  it  is 
Dot  so  supplied,  that  is  a  fault  as  between  the  two  nations )  if  it  is  80 
supplied,  and  the  powers  are  not  properly  exercised,  that  is  eqoally  a 
faolt  as  between  the  two  nations.  The  coarse  of  the  American  Argu- 
ment ia  to  show  that,  either  on  the  one  or  the  other  of  the  horns  of  this 
dilemma,  the  actual  conduct  of  the  British  Government  moat  be  im- 
paled. 

"We  are  instructed  in  this  special  Argument  as  to  what,  in  the  opinion 
of  the  eminent  Counsel,  belongs  to  prerogative,  and  what  to  jndllHal 
action  under  the  statute;  but  we  find  no  limitation  of  what  is  in  the 
power  of  Parliament,  or  in  the  power  of  administration,  if  adequate 
parliamentary  provision  be  made  for  its  exercise.  But  all  this  course 
of  Argument,  ingenious,  subtle,  and  intricate  as  it  is,  finally  brings  the 
eminent  Counsel  around  to  this  point,  that  by  the  common  law  of  Bug- 
land  vntMn  ike  realm,  there  is  power  in  the  Crown  to  use  all  the  execu- 
tive authority  of  the  nation,  civil  and  military,  to  prevent  a  hostile  act 
towards  another  nation  within  that  territory.  That  is  but  another 
name  for  prerogative,  there  is  no  statute  on  that  subject,  and  no  writ 
from  any  Court  can  issue  to  accomplish  that  object. 

If  this  is  undoubtedly  part  of  the  common  law  of  England,  as  the 
learned  Counsel  states,  the  argument  here  turns  upon  nothing  else  but 
tbe  old  controversy  between  us,  whether  these  acts  were  in  the  nature 
of  hostile  acta,  under  the  condemnation  of  the  law  of  nations  as  sacb, 
that  ought  to  have  been  intercepted  by  the  exercise  of  prerogative,  or 
'by  the  power  of  the  Grown  at  common  law,  whichever  yoa  choose  to 
«;all  it.  The  object  of  all  the  discussion  of  the  learned  Counsel  is  con- 
tinnally  to  bring  it  back  to  the  point  that  within  the  kingdom  of  Great 
Britain,  the  Foreign-Enlistment  Act  was  tbe  sole  authority  for  action  and 
prevention,  and  if  these  vessels  were  reasonably  proceeded  against, 
under  the  requirem«ito  of  administrative  duty  in  enforcing  the  Foreign- 
lEolistment  Act,  as  against  persons  and  property  for  confiscation  or  for 
panishment,  that  was  all  that  was  necessary  or  proper. 

Sir  Alexander  Gookbusit.  "Am  I  to  nnderatand  you  as  a  lawyer 
to  say  that  it  was  competent  for  the  authorities  at  the  port  whence  sach 
a  vessel  escape<l  to  order  out  troops  and  command  them  to  fire  V 

Mr.  Etabts.  That  will  depend  npon  tbe  question  whether  that  was 
the  only  way  to  compel  her  to  an  observance. 

Sir  Albxandbb  Cockbubn.  "  I  put  the  question  to  yon  in  the  oon- 
crete." 

Mr.  Etabts.  That  would  draw  me  to  another  subject,  viz,  a  diBoasaion 
of  the  facto.  But  I  will  say  that  it  depends  upon  whether  the  act  she 
is  engaged  in  committing  comes  within  the  category  of  hostile  acts. 

Sir  Alexandeb  Cooebubn.  "  But  toking  this  case,  and  laying  aside 
the  question  of  due  diligence.  The  vessel  is  going  out  of  the  Mersey. 
]>o  yon  say  as  a  lawyer  that  she  should  be  fired  npon  T" 

Mr.  Etabts.  Under  proper  circnmstances,  yes. 

Sir  Alexanseb  Cockbubn.  "  But  I  put  the  circumstaocea." 

Mr.  Etabts.  Ton  must  give  nte  the  attending  circumstances  that 
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sbov  Bach  an  act  of  force  is  neceesary  to  secare  tbe  exccation  of  the 
public  authority.  Tou  do  not  pot  in  the  elemect  that  that  is  tbe  only 
way  to.  bring  snch  a  vessel  to.     If  yoa  add  that  element,  then  I  say  yes. 

Sir  Algxakder  Gockbubn.  "  She  is  going  ont  of  the  porL  Tbey 
know  she  is  trying  to  escape  from  the  port  Do  yon,  I  again  ask— do 
yon,  as  a  lawyer,  say  that  it  wonld  be  competent  for  the  anthoritiea 
vithoat  a  warrant,  simply  becanse  this  is  a  violation  of  the  law,  to  fire 
on  that  yessel  T" 

Mr.  Etabts.  Certainly,  after  tbe  usnal  prelimioaries  of  bailing  her, 
and  firing  across  her  bows,  to  bring  her  to.  Finally,  if  she  insiste  on 
proceeding  on  her  way,  and  thas  raises  the  issae  of  escape  from  the 
Government,  or  forcible  arrest  by  tbe  Government,  yon  are  U>  fire  into 
her.  It  becomes  a  qaestlon  whether  the  Government  is  to  snrrender 
to  the  ship,  or  the  ship  to  the  Government.  Of  conrse,  tbe  lawfulneu 
of  this  action  depends  npon  the  question  whether  the  act  committed  i^i 
noder  the  taw  of  nations,  a  violation  of  the  neutrality  of  the  territorii, 
and  a  hoatile  act,  as  it  is  conceded  throaghout  this  argnment,  the  era- 
sioD  of  an  armed  ship  wonld  be. 

In  section  sixteen  of  this  argument  you  will  find  the  statement  of  the 
learned  Goonsel  on  this  subject  of  the  execntive  powers  of  the  British 
Goremment  in  this  behalf: 

It  ii  impoaaible  too  pointedly  to  deoy  tbe  troth  of  tbie  amumptioQ,  or  too  pa'mMllT 
to  state  that,  if  aaf  military  or  naval  expeditious,  or  aoy  other  acta  or  operatioiu  ot 
var,  agsiDHt  the  United  States,  ia  the  true  and  proper  Beose  of  these  words,  had  bwD 
attempted  within  BritUh  territory,  it  would  not  have  been  neceesary  for  the  Britiib 
GaTemment,  either  to  suspend  th&  habetu-oorpas  act,  or  to  rely  on  the  Forei^n-KoliiliiieDt 
Act,  in  onler  to  enable  it  to  intercept  and  prevent  by  force  such  expeditions,  or  anch 
acta  or  operations  of  nar.  The  whole  civil  police,  and  the  whole  naval  and  miliuiy 
forces  of  the  British  Crown,  would  have  beeu  lawfully  available  to  the  Executive  Gov- 
eminent,  ftj/  the  cotnnum  Inic  of  the  realm,  for  the  preventiou  of  sach  proceed i tigs. 

This  is  the  law  of  England  as  understood  by  the  eminent  Connset 
who  has  presented  this  argument.  Given  the  facts  that  make  the  era- 
sion  from  the  port  of  Liverpool  of  the  vessel  proposed  a  violation  of 
the  law  of  nations — because  it  is  a  hostile  act  against  the  United  States, 
and  exposes  Great  Britain  to  restwusibility  for  the  violation  of  nen- 
trality—tben,  the  situation  has  arisen,  in  the  failnre  of  civil  means,  the 
failure  of  remonstrance,  of  arrest  and  of  bringing  to,  for  firing  into  the 
vessel.  For  certainly,  if  we  have  authority  to  stop,  we  are  not  to  hare 
that  authority  met  and  frustrated  by  the  persistence  of  violent  resist- 
ance to  it. 

It  certainly  makes  very  little  difference  to  us  whether  this  authority  of 
the  execntive  to  use  all  its  forces  for  the  actual  prevention  of  the  occdt- 
rence  of  these  hostile  transactions  within  the  realm  is  lodged  in  what 
he  calls  the  common  law  of  Great  Britain,  or  is  found,  as  we  suppose, 
in  the  prerogative  of  the  Crown.  ITor  do  I  understand  tins  argument, 
throughout,  to  quarrel  with  the  proposition  that  an  armed  ship  that 
sbould  undertake  to  proceed  ont  of  the  port  of  Liverpool  wonld  be  ex- 
posed to  the  exercise  of  that  power ;  and,  of  course,  if  tbe  proper  cir- 
cnmstances  arose,  even  to  the  extent  to  which  it  has  Ijeen  poshed  in 
answer  to  the  questions  put  to  me  by  one  of  the  members  of  the  I^- 
bunal.  For,  if  tbe  Queen  is  to  use  all  her  power  to  prevent  a  hostile 
act,  and  if  an  armed  vessel  is,  in  its  evasion  of  a  port,  committing  & 
hostile  act,  that  power  can  be  exerted  to  the  point  of  firing  into  sach 
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vessel,  if  necessary,  as  well  as  of  merely  exerting  tbe  slightest  touoh, 
if  tbat  proves  sufficient  to  accomplish  the  object.' 

Sections  seventeea  to  twenty-five  are  occupied  with  a  discussion  con- 
cerning tbe  preventive  powers  and  j^untltce  powers  under  the 
legialatioQ  of  Great  Britain  as  compared  with  that  of  the  •"u^K-'r"''?*^' 
United  States.  While  there  is  here  a  denial  that  the  Brit-  ■°"'"'°''°'- 
ish  Goveroment  ever  put  itself  upon  a  necessary  confinement  to  the 
punitive  powers  of  that  Act,  or  that  that  Act  contains  no  preventive 
power,  or  that  it  contains  not  so  mnch  as  tbe  Act  of  the  United  States, 
still,  after  all,  I  find  no  progress  made  beyond  this :  that  the  preventive 
powers,  thus  relied  upon  and  thus  asserted,  as  having  origin  under,  and 
by  virtue  of,  the  act,  are  confined  to  the  prevention  tbat  springs  ont  of 
the  tUiilits  to  punish,  or  out  of  the  mode  in  which  the  power  to  punish  is 
exercised. 

!N'or  will  tbe  test  of  tbe  Foreign  Enlistment  Act  furnish  any  evidence 
tbat  it  provides  any  power  for  the  prevention  by  law  of  tbe  evasion  ot 
such  a  vessel,  except  in  the  form  ot  prosecution  for  confiscation,  which 
is  one  of  tbe  modes  of  punishment.  And  when  this  Foreign  Enlistment 
Act  was  passed  in  1S19,  it  was  thus  left  unaccompanied  by  any  execu- 
tive power  of  interception  and  prevention,  for  the  reason,  as  shown  in 
the  debates,  that  this  interceptive  and  preventive  power  resided  in  the 
prerogative  of  the  (Jrowo,  and  could  be  exercised  by  it.  This  will  be 
seen  &om  the  debates  which  we  have  appended  in  Sole  B  to  our  Argu- 
ment. 

In  comparing  that  law  with  the  preceding  act  passed  in  1818  by  the 
American  Government,  the  debates  in  Parliament  gave  as  the  reason 
for  tbe  lodgment  of  this  preventive  power  in  the  Executive  of  the 
United  States,  by  tbe  act  of  Congress,  and  for  its  not  being  necessary 
to  lodge  a  similar  preventive  power  in  the  British  Crown,  that  there 
was  no  prerogative  in  America,  while  there  was  in  Great  Britain. 

To  be  sure,  when  one  of  the  punishments  provided  by  law  is  a  pro- 
ceeding in  rem  for  confiscation  of  the  vessel,  if  yon  serve  your  process 
at  a  time  and  ander  circumstances  to  prevent  a  departure  of  the  vessel 
on  its  illegal  errand,  you  do  effect  a  detention.  But  that  is  all.  The 
trouble  with  that  detention  is,  that  it  is  only  a  detention  of  process,  to 

■  It,  wonid  teem  to  be  quite  ia  accord&nce  with  the  ordinary  coana  of  Goveroments 
in  deolinf;  with  armed  (or  merchant)  ships,  that  refuse  obedience  to  a  peaceful  aam- 
luonB  of  Bovereigntr  to  submit  to  its  antbotit;,  to  euforce  that  HammoiiB  by  firing  into 
tbe  contnmacious  ship. 

In  "  Phillimore,"  vol.  iji,  pp.  231-4,  will  be  found  the  orders  of  the  British  Qovem- 
meut  in  the  matter  of  the  "  Terceira  Expeditioa,"  and  au  occonnt  of  their  execution. 
Captain  Walpole  "  fired  two  shots,  to  bring  them  to,  but  they  continued  their  eonrae. 
The  Teesel,  on  board  of  wbioh  was  Saldanba,  although  now  within  point  blank  range 
of  the  Banger's  guns,  seemed  determined  to  pash  in  at  all  hazards.  To  prmeat  hint 
fiom  effeoting  \it  object.  Captain  Walpote  was  under  the  necesaity  of  firing  a  shot  at  the 
veMcl,  which  killed  one  man  and  wounded  another."    <P.  232.) 

The  eightb  article  of  the  Brazilian  Circular  of  June  S3,  1863,  provides  for  the  necM- 
eary  exhibition  of  force,  as  follows : 

"8.  Finally,  force  shall  be  used  (and  in  the  absence  or  insofficiency  of  this,  a  solemn 
and  earnest  protest  shall  be  made]  against  a  belligerent  who,  on  being  notified  and 
warned,  doa  not  im»t  from  tht  tio^fitm  of  tht  ncufroftfy  of  the  Empire.  Fort*  and 
Tsssels  of  war  shall  be  ordered  to  fire  on  a  tteUigerent,  who  shall,"  &.e.  (7  Am.  App., 
p.  113.) 

Indeed,  there  is  no  alternative,  unless  the  solution  of  the  difficulty  laid  down  by 
Doggberry  is  preferred ; 

"  DoGBKKKV.    You  are  to  bid  any  man  stand  in  the  prince's  name. 

"  Watch.    How  if  be  will  not  stand  f 

"  DoGOKRRr.  Why,  then,  take  no  note  of  him,  but  lot  him  go ;  and  presently  ooU 
the  rest  of  tbe  watch  together,  and  thank  God  you  ora  rid  of  a  knave." 

[8HAKBSPEARR,  Mvek  Aio  about  Nothing,  Act  iii,  Sc.  3. 
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Ijring  to  issne  and  to  trial  a  question  of  private  right,  a  coDfiacattOQ  of 
the  ship,  nhicli  is  to  be  governed  by  all  the  rales  of  law  and  evidence, 
which  are  attendant  i^wn  the  exercise  of  anthorit;  by  the  Crown,  in 
taking  away  the  property  of  the  sabject. 

It  never  was  of  any  practical  importance  to  the  I7uit«d  States, 
whether  the  British  Government  confiscated  a  ship  or  imprisoaed  the 
malefactors,  except  so  far  as  this  might  indicate  the  feelings  and  sym- 
pathy of  that  nation.  All  we  wished  was,  that  the  Government  should 
prevent  these  vessels  from  going  ont.  It  was  not  a  question  with  as, 
whether  they  punished  this  or  that  man,  or  insisted  npon  this  or 
that  eonfiscation,  provided  the  interception  of  the  crniserH  was  ef- 
fected. When,  therefore,  we  claimed  under  the  Foreign  Enlistment 
Act  or  otherwise,  that  these  vessel^  should  be  seized  and  detained,  one 
of  the  forms  of  pnuitive  recourse  under  that  actwonld  have  o|>erated  a 
detention,  if  aj^lied  at  the  proper  time  and  under  the  proper  oireumstanee*. 
Configcation  had  its  place  whenever  the  vessel  was  in  the  power  of  the 
Government ;  but  it  was  only  by  interception  of  the  enteiprise  that  we 
were  to  be  benefited.  That  interception,  by  some  means  or  other,  we 
had  a  right  to ;  and  if  yonr  law,  if  your  constitution,  had  so  arranged 
matters  that  it  could  not  be  had,  except  npon  tbe  ordinary  process,  the 
ordinary  motives,  the  ordinary  evidence,  and  tbe  ordinary  duty  by 
which  cooflscatioQ  of  private  property  was  obtained,  and  that  provision 
was  not  adequate  to  our  rights,  then  our  argument  is  that  your  law 
needed  improvement. 

Bat  it  is  said  that  nothing  in  the  conduct  of  Great  Britain,  of  practi- 
oai  importance  to  the  United  States,  turned  upon  the  question  whether 
the  British  law,  the  Foreign  Eulistmeot  Act,  was  apidicable  only  to  an 
armed  vessel,  or  was  applicable  to  a  vessel  that  should  go  out  merely 
prepared  to  take  its  armament.  How  is  it  that  nothing  turned  apon 
that  question  1  It  is  so  said  because,  as  tbe  learned  Counsel  coDtend% 
the  Government  adopted  the  construction  that  the  statute  did  embrace 
the  case  of  a  vessel  unarmed.  But  take  the  case  of  the  Alabama,  or  t^e 
Florida,  for  an  illustration,  and  see  how  this  pretension  is  justified  by 
the  facts.  What  occasioned  the  debates  of  administrative  officers  t 
What  raised  the  difficulties  and  doubts  of  custom-house  and  other  offi- 
cials, except  that  the  vessel  was  ru>t  armed,  when,  as  regards  both  of 
these  vessels,  the  Executive  Government  had  giveu  orders  that  they 
shonld  be  watched f  Watched!  watched,  indeed!  as  they  were  aatil 
they  went  out.  They  were  put  under  the  eye  of  a  watchiag  supervisioo, 
to  have  it  known  whether  an  armament  went  on  board,  in  order  that 
then  they  might  be  reported,  and,  it  may  be,  intercepted.  The  whole 
administrative  question  of  the  practical  application  of  aathoril?^  by  the 
British  Government,  in  our  aid,  for  the  interception  of  these  vessels, 
turned  upon  the  circumstance  of  whether  the  vessel  was  armed  or  was 
not  armed.  Under  the  administration  of  that  question,  they  went  cat 
without  armaments,  not  wishing  to  be  stopped,  and,  by  pre-arrange- 
ment,  took  their  armiimonts  from  tenders  that  subsequently  brought 
them,  which,  also,  could  not  be  stopped. 

Certain  observations  of  Baron  Bramwell  are  quoted  by  tbe  learned 
Counsel  in  this  connection,  which  are  useful  to  us  as  illustrating  the 
turning  point  in  the  question  as  to  armed  and  unarmed  vessels.  They 
are  to  this  effect,  and  exhibit  the  British  doctrine  i 

A  vessel  fitted  to  receive  her  armament  and  armed,  is  a  vessel 
that  should  be  stopped  under  an  intern ntional  duty.  This  amounts  to 
an  act  of  proximate  hostility  which  a  neutral  is  bound  to  arrest. 
Baron  Bramwell   held  that  tbe  emission  of  a  vessel  armed  is,   an- 
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doabtedly,  a  hostile  expedition  witLia  tlie  meaDing  of  the  law 
of  nations.  But  a  vessel  fitted  to  receive  her  armameDt  in  the 
nentral  port,  and  sent  ont  of  that  port  by  the  helligerent  only 
in  that  condition,  he  held  is  not  an  enterprise  in  violation  of 
the  law  of  nations,  and  is  not  a  hostile  expedition  in  the  sense 
of  that  law.  By  conseqnence,  Baron  Bramwell  ar^ed,  notbiog  in  snch 
an  enterprise  of  a  belligerent  from  a  neatr^  port  calls  for  the  exercise 
of  aatiiority  on  the  part  of  the  nentral,  either  by  law  or  by  executive 
interference,  and,  until  the  armament  gets  on  board,  there  is  nothing 
to  bring  the  case  within  the  province  of  international  proscription  and 
of  international  reeponaihility.  It  was  then,  he  argnes,  only  a  gnestion 
for  Great  Britain  whether  the  provisions  of  the  Foreign  SDtistment  Act 
can  touch  such  a  vessel,  and  the  only  question  for  the  British  Oovem- 
ment  was  as  towards  the  United  States,  have  they  done  their  duty  to 
thnnselves  in  the  enforcement  of  the  municipal  law,  which  involves  a 
qnestion  of  international  responsibility  to  the  United  States!  We  in- 
sist, therefore,  that  so  far  from  nothing  practical  turning  upon  this  dis- 
tinction, all  the  doubts  and  difiBcnIties  turn  upon  it,  especially  in  con- 
nection with  the  ancillary  proposition  that  these  vessels  conld  be  pro- 
vided, by  means  of  their  tenders,  with  armaments,  without  any  account- 
ability for  the  complete  hostile  expedition.' 

It  ie  said  that  we  can  draw  no  argament  as  to  the  deficiency  of  their 
old  Act,  from  the  improved  provisions  of  the  new  Act  of  1870.  Why 
notT  When  we  say  that  your  Act  of  1819  was  not  adequate  to  the  sit- 
uation, and  that,  if  you  had  no  prerogative  to  supply  its  defects,  yon 
should  have  supplied  them  by  Act  of  Parliament — that  you  should  have 
fiimished  by  legislation  the  means  for  the  performance  of  a  duty  which 
required  you  to  prevent  the  commission  of  the  acts  which  we  complain 
of — it  is  certainly  competent  for  as  to  resort  to  the  foot  that,  when  onr 
war  was  over,  from  thenceforth,  movements  were  made  toward  the 
amendment  of  your  law,  and  that,  when  the  late  war  on  the  continent 
of  Europe  opened,  yonr  new  Act  was  iBiniediately  passed  containing  all 
the  present  provisions  of  practical  executive  interception  of  such  illegal 
enterprises — it  is,  1  say,  competent  for  ns  to  refer  to  all  this  as  a  strong 
as  w^  as  fair  argument,  to  show  that,  even  in  the  opinion  of  the  British 
Parliament,  the  old  Act  was  not  adequate  to  the  performance  of  the 
international  duties  of  Qreat  Britain  to  the  United  States. 

Sections  27  to  30  of  the  special  argument  are  occnpied  with  a  discas- 
sion  of  that  part  of  our  Argument  which  alleges,  aa  want  of  Ti>or.,iu™orG™. 
doe  diligence,  the  entire  failure  of  Great  Britain  to  have  an  r,';"',?„u„„"*J",? 
active,  effectivie,  and  apontaneons  investigation,  scrutiny,  •■'^'"• 
report,  and  intOTceptive  prevention  of  enterprises  of  this  kind.  Well, 
thecommeBts  upon  this  are  of  two  kinds:  first,  concerning  the  qnestaui, 
onder  a  somewhat  prolonged  discussion  of  facts,  whether  the  Govern- 
ment did  or  did  not  do  this,  that,  or  the  other  thing ;'  and,  then,  con- 

'  Mr.  Tlii^adoTe  Ortol&n,  in  a  lateeditioiiof  hia  "  Diplomatie de  la  mor,"  tome  ii, says: 
"NoQB  nona  TBttacherouB,  ponr  nSsoudre  en  droit  dea  geas  les  difficnll^anue  pr^aente 
cette  nonvelie  Bitnatioa,  il  an  princtpe  univerBeUemeut  ^tabli,  ()ni  Be  formiue  en  oe  pen 
de  mots:  ' Inviol ability  du  teiritoire  neatre.'  Cotte  iavioiabilit^  eat  nn  droit  ponr 
V6t»t  nentte,  dont  ]e  territoire  ae  doit  pBs  Stre  atteint  par  lea  f^ta  de  ({neiTe,  suus  elle 
iuijKwe,  anssi,  &  ce  mfiuie  ^tat  neutre,  ime  6troite  obligation,  celle  de  no  paa  permettre, 
celle  d'umpecfaer,  activement  an  beaoin,  I'emploi  de  ce  territoira  par  Tune  dea  parties, 
~  ~  □  prulili  do  Fuue  dea  partiea  belligdrantea,  dana  qd  bnt  hoatile  k  I'autre  partie." — 
o/tkc  "   -    -   — 


due  o/tke  U.  S.,  p.  1U2. 

^  It  does  not  aeem  P'  „ 

the  Tribunal  to  Getabtiah  the  propoaitioiiB  of  out  Arsnnieut  specially  controverted 


It  does  not  aeem  profitable  to  go  into  a  minnte  eiaminatioD  of  tbe  proola  befoie 
■^■^   --' '-'itiah  -^ '■-- '--• -" ' 
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ceroing  the  more  geueral  queation,  as  to  whether  the  Bales  of  this  Treaty 
call  upon  this  Tribuual  to  inqaire  into  any  such  de&ciency  of  diligeuce 
whicli  was  not  applicahle  to  the  case  of  a  vessel  respecting  which  tlie 
British  Qoyerameot  "bad  reasonable  gron&d  to  believe"  that  a  viola- 
tion of  the  law  was  meditated. 

Oar  answer  t«  this  latter  qoestion  is,  that  the  Rnles  together,  in  their 

..j„,  J,     t'"*^  construction,  require  the  application  of  due  diligence 

BK."  n^.nd  Br  (i>articalar)y  under  the  special  emphasis  of  the  third  Bnle) 

U«^\T i^i,,i"m  >'to  prevent"  the  occurrence  of  any  of  the  infections  of  tiie 

law  of  nations  proscribed  by  the  Bales. 

There  are  two  propositions  in  these  Bales.  Certain  things  are  as- 
signed as  violations  of  the  law  of  nations,  and  as  involving  a  duty  od 
the  part  of  a  neutral  Oovernment  to  prevent  them ;  and  besides  in  and 
toward  preventing  them,  it  is  its  duty  to  use  due  diligence.  In  regard 
to  every  class  of  alleged  infractioas  of  these  Hules,  there  comes  to  be 
an  inquiry,  first,  whether,  in  the  circumstances  and  facts  which  are  as- 
signed, the  alleged  infractions  are  a  violation  of  any  of  the  duties  under 
the  law  of  nations  as  pre8Cril}ed  by  those  Bules.  If  not,  they  are  dis- 
missed from  your  consideration.  But  if  they  are  so  found,  then  these 
Bales,  by  their  own  vigor,  become  applicable  to  the  situation,  and  then 
comes  the  inquiry  whether  Great  Britain  did,  in  fact,  use  due  diligence 
to  prevent  the  proscribed  infractions.  It  is  under  the  sections  now 
under  review  that  the  learned  Counsel  suggests  whether  it  is  soppowd 
that  this  general  reqnurement  of  the  use  of  due  diligence  by  Great 
Britain  is  intended  to  cover  the  cases  of  vessels  like  the  Shenandoah 
and  the  Georgia,  (which  it  is  alleged  the  British  Government  had  no 
reasonable  groand  to  believe  were  meditating  or  preparing  an  evasion 
of  the  laws  or  a  violation  of  the  duties  of  Great  Britain,)  or  the  casM 
of  these  tenders  that  sapplied  the  Georgia  and  the  Shenandoah  and 
the  Florida  and  the  Alabama  with  their  armaments  and  manitions  of 
war — it  is  nnder  these  sections  that  this  discussiou  arises.  The  ansirer 
on  oar  part  to  this  suggestion  is,  that  the  general  means  of  diligence  to 
keep  the  Government  informed  of  facts  and  enable  it  to  jadge  whether 
there  was  "  reasonable  ground  to  believe"  in  any  given  case,  and  thus 
enable  it  to  be  pr^ared  to  intercept  the  illegal  enterprise,  are  required 
in  cases  that  the  Bales  proscribe  as  infractions  of  neutrality. 

I  will  agree  that  under  the  first  clause  of  the  first  Bale  the  duty  is 
applied  to  a  vessel  concerning  which  the  Government  "  shall  have  rea- 
sonable ground  to  believe,"  &c.  Under  the  second  clause  of  the  first 
Bole,  this  phrase  is  omitted,  and  the  question  of  "  reasonable  groand 
to  believe"  forms  only  an  element  in  the  more  general  qitestion  of  "dae 
diligence."  Under  the  second  Bule  also,  the  whole  subject  of  the  use 
of  the  neatral  ports  and  waters  as  a  base  of  naval  operations  is  open ; 
and,  if  there  has  been  a  defect  of  diligence  in  providing  the  officers  of 
Great  Britain  with  the  means  of  knowledge  and  the  means  of  action,  to 
prevent  such  use  of  its  ports  and  waters  as  a  base  of  operations,  why, 
then,  Great  Britain  is  at  fault  in  not  having  naed  due  diligence  to  pre- 
vent sach  nse  of  its  ports  and  waters.  That  is  our  argument ;  and  it 
Beems  to  us  it  is  a  sound  argument.  It  is  very  strange  if  it  is  not,  and 
if  the  duty  of  a  government  to  use  due  diligence  to  prevent  its  ports 


a  having  been  given  to  snbordinate  offlciklB,  yet  we  look  in  vsin,  through 
the  proo&  of  the  British  Qovemment,  for  the  text  or  date  or  circulation  of  tbeae  in- 
Btmotions.  As  for  the  rest,  we  find  nothing  in  the  inatanoes  cited,  in  which  ipocific 
infomiKtion  happened  to  be  given  in  renvd  to  this  or  that  vessel  or  enterprise,  wbiib 
contravenes  onr  general  propositions  otfact,  in  this  behalf,  or  the  inflnenoe  of  want  of 
doe  diligence  on  the  part  of  the  British  Government,  which  we  have  drawn  from  those 
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and  waters  from  beiag  nsted  as  a  base  of  naval  operations  does  not 
inclade  tbe  ase  of  due  diligence  to  ascertain  whether  tbey  were  being, 
or  were  to  be,  so  used. 

It  was  a  fault  not  to  use  due  diligence  to  prevent  the  ports  and  waters 
of  tireat  Britain  from  being  used  as  a^base  of  naval  operations,  or  for 
the  augmentation  of  force,  or  the  recruitment  of  men.  And  to  admit 
that  it  was  a  fault,  in  any  case,  not  to  act  where  tbe  Governtnent  bad 
cause  to  believe  that  there  was  to  be  a  violation  of  law,  and  yet  to  claim 
that  it  was  no  fault  for  tbe  Goverument  to  be  guilty  of  negligence  in 
not  procuring  intelligence  and  information  which  might  give  a  reason- 
able ground  to  believe,  seems,  to  me  absurd. 

This,  indeed,  would  be  to  stamp  the  lesser  negligence,  of  not  applying 
due  diligence  in  a  particular  case  whou  there  was  "  reasonable  ground 
to  believe,"  as  a  fault,  entailing  responsibility  upon  a  neutral  Govern- 
ment, and  to  excnse  the  same  Government  for  the  systematic  want  of 
due  diligence  which,  through  indifference  to  duty  and  voluntary  ignor- 
ance, did  not  allow  itself  to  be  placed  in  a  position  to  judge  whether  the 
groand  of  belief  was  reasonable,  or  whether  there  was  any  ground  at 
ail  for  its  action.  Tbe  lesser  fault  infers  that  tbe  same  or  greater  re- 
sponsibility is  imputable  to  tbe  greater  fanlt. 

Tbe  sections  of  the  special  Argument  of  the  learned  Counsel  which  are 
occupied  with  acomparison  between  the  practical  efiiciency  of 
the  American  and  of  the  English  Acts,  and  in  which  the  i^^^""'"!-': 
propositionsof  our  Argument,  in  this  regard,  are  qnestioned  " '  """""'"*■ 
and  commented  upon,  will  be  replied  to  by  my  learned  associate,  Mr. 
Gushing,  in  an  argument  which  he  will  present  to  the  Tribunal.  It  is 
enough  for  me  to  repeat  here  the  observation  of  our  Argument,  that 
tbe  true  measure  of  the  vigor  of  an  act  is  its  judicial  interpretation  and 
its  practical  execution.  We  do  not  intend  to  allow  ourselves  to  be  in- 
volved in  discussions  as  to  the  propriety  of  this  or  that  construction  of 
tbe  English  act  which  reduced  its  power.  The  (juestion  with  us  is,  what 
were  the  practical  interpretation  and  exercise  of  the  powers  of  that  act, 
as  compared  with  the  practical  interpretation  and  exercise  of  the  i>owers 
of  the  Neutrality  Act  of  the  United  States! 

The  propositions  of  our  Argument  seem  to  us  untouched  by  any  of 
the  criticisms  which  the  learned  Counsel  has  applied  to  them.  We, 
rightly  or  wrongly,  have  interpretfid  onr  act,  from  its  first  enactment  to 
the  present  time,  as  giving  authority  to  the  Executive  of  the  United 
States  to  intercept,  by  direct  exercise  of  power,  all  these  prohibited  en- 
terprises at  any  stage  at  which  he  can  lay  bis  hands  upon  them,  fur  the 
purpose  of  their  prevention.  The  correspondence  produced  in  our  proofs, 
showing  tbe  action  of  the  Executive  Government  on  all  the  occasions 
in  which  this  statute  has  been  required  to  be  enforced,  will  indicate  tbat, 
whether  it  has  been  successful  or  not  in  the  execution  of  the  doty,  the 
Government  haa  recognized  the  duty,  the  Executive  has  undertaken  it, 
and  all  the  subordinates  have  had  their  attention  called  to  it,  in  tbe 
sense  and  to  the  end  of  prevention.  All  subordinates  have,  as  well,  al- 
ways been  stimulated  to  the  duty  of  keeping  the  Executive,  from  time 
to  time,  fully  and  promptly  supplied,  with  information  to  secure  the  eEB- 
cient  execntion  of  the  law.  And  it  is  not  improper,  perhaps,  for  me 
here  to  observe,  tbat  my  learned  associate,  Mr.  Gushing,  and  myself, 
having  been  called  upon  to  execute  this  statute  in  the  office  of  At- 
torney-General of  the  United  States,  we  can  bear  t«3timooy  to  its  vigor 
and  its  efficiency,  in  the  every  day  action  of  the  Governineot.  It  is 
sabmitt«d  to  and  not  questioned,  and  produces  its  effect.  Whether  tbe 
Government  of  the  United  States,  possessing  that  power  under  and  by 
31c 
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aatbority  of  tlie  statate,  lias  always  been  succesafnl  or  not,  or  lias  al- 
wa,T3  used  due  diligence  in  its  exercise,  and  wbetlier  it  is  accoantabli* 
to  this  or  tbat  nation  for  a  faalty  eseeutiou  of  ita  duties  of  neatrality. 
are  questions  wbiub  this  Tribunal  cannot  dispose  of,  and  tbey  are  only 
remotely  collateral  to  any  discussions  properly  before  tbe  Arbitrators. 

Sir  Alexander  Cockbuks.  "If  you  are  arguing  now  upon  that 
gioint,  Mr.  Evarts,  explain  this  to  me.  By  tlie  last  English  Act  of  18TII, 
tbe  Secretary  of  State  has  power,  under  certain  circnmstaaces,  to  order 
a  resaol  to  be  seized,  and  then  it  is  provided  tbat  the  owner  of  soch 
vessel  may  make  claim,  &c.,  which  tbe  court  shall  as  soon  as  possible 
i-onsider.  I  want  to  ask  you,  what,  under  your  Act  of  ISIS,  which 
gives  i>ower  to  the  Treaident  to  seize,  under  similar  circnmstanues, 
■  would  be  the  course  of  proceedings  in  sucb  a  case  ?  How  would  tht 
owner  be  able  to  know  whether  his  vessel  was  one  liable  to  seizure  and 
confiscation !  How  would  be  get  bis  vessel  bark  again  according  tu 
your  form  of  procedure ! 

Mr.  EvABTB.  I  take  it  for  granted  tbat  the  detention  which  the  Pres- 
ident might  authorize,  or  cause  to  be  made,  would  not  be  an  indefinite 
detention.  By  the  terms  of  the  Act,  however,  that  exercise  of  the  ei- 
ecutive  power  is  not,  necessarily,  terminated  by  a  judicial  appeal  of  any 
kind. 

Sir  Alkxandeu  Cockiubs.  "Doyou  me-au  to  say  thnt  tbe  ship  shall 
remuio  in  tbe  bands  of  the  Government  T 

Mr.  Etagts.  If  the  party  chooses  so  to  leave  it  without  satisfactory 
explanation.  The  President  interposes  in  tbe  discbarge  of  a  pnblic 
duty,  to  prevent  the  cominissioii  of  an  act  in  violation  of  neutrality, 
which  he  believes  to  be  illegal.  On  representation  to  him  by  the  ag. 
grieved  party,  he  will  release  the  vessel,  if  he  finds  reason.  If  he  does 
not  so  release,  then  the  vessel  remains  subject  to  the  continued  exer- 
cise of  Executive  control,  under  the  same  motives  that  first  induced  it. 

Sir  Alexaxdeu  Cockbitrs.  "  Would  not  (he  President,  in  the  or- 
dinary practice  of  things,  direct  that  the  matter  shonld  be  snbmitted 
to  judicial  deterniinatiour 

Mr.  EvARTS.  This  Executive  iutercei>tion  carries  no  confiscation.  Ii 
merely  detains  tbe  vessel  and  the  owner  can  apply  for  its  release,  giving 
an  explanation  of  tbe  matter.  But  the  Executive  may  say,  "  I  am  not 
satisfied  with  your  explanation ;  if  yon  have  nothing  else  to  say,  I  will 
keep  your  vessel ;"  or  he  may  send  it  to  tbe  courts  to  enforce  its  con 
liscation. 

Sir  Alexander  Cockburn.  "  "Which  does  be  practically  do  T 

Mr.  EvARTit.  He  practically,  when  not  satisfied  to  release  it,  usoaliy 
sends  it  to  the  court,  because  the  sitnation  admits  of  that  disposition 
of  it  Under  the  Act  of  the  United  States,  there  is  the  same  actual  in- 
terception by  the  Executive  which  your  Act  of  1870 

Sir.  Alexander  Cockbubn.  "  Under  onr  Act  the  Execntive  has  nci 
discretion ;  it  must  send  it  to  the  coarta." 

Mr.  EVAETS.  Under  our  Act,  we  trust  the  Executive  for  a  proper  ex- 
ercise of  the  official  authority  iutrasted  to  him. 

Id  the  American  Case,  some  instances  of  tbe  exercise  of  this  povei' 
ou  a.  very  considerable  scale  will  be  found.  (Page  126  of  the  French 
translation.)  The  documents  explaining  these  transactions  are  col- 
lected at  length  in  the  Appendix  to  tbe  American  Ooanter-Caae. 

Sections  3&  to  :ll  of  the  special  argument  call  in  question  our  po- 
tt.   d.„ .,,  sition  as  to  onug  probandi.    It  Is  said  that  we  improperly 

>""°''  undertake  to  shift,  generally,  the  burden  of  proof  and  rt- 

quire  Great  Britain  to  discharge  itwlf  from  liability  by  afDrmative 
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proof  in  all  cases  where  ve  charge  that  the  act  done  is  within  the  ohli* 
gatioD  of  the  Three  Rnles.  This  criticism  is  enforced  by  reference  to  a 
ease  arising  in  the  public  action  of  the  United  States  onder  the  Treaty 
of  1794  with  Great  Britain. 

I  will  spend  bnt  few  words  heTe.  The  propositions  of  onr  Argu- 
ment are  easily  aadnrstood  upon  that  point.  They  come  to  this :  that, 
whenever  the  United  States,  by  its  proofs,  have  brought  the  case  in 
hand  to  this  stage,  that  the  acts  which  are  complained  of,  the  action 
and  thejesult  which  have  arisen  from  it,  are  violations  of  the  require- 
ments of  the  law  of  nations  as  laid  down  in  the  Three  Rules,  and  this 
action  has  taken  place  within  the  jurisdiction  of  Great  Britain,  (so  that 
the  principal  fact  of  accountability  within  the  nation  is  established,) 
then,  on  the  ordinary  principle  that  the  affirmative  is  to  be  taken  ap 
by  tiiat  party  which  needs  its  exereise,  the  proof  of  "  due  diligence"  is 
to  be  supplied  by  Great  Britain.  How  is  a  foreigner,  outside  of  the 
Goveniment,  nniuformed  of  its  conduct,  having  no  access  to  its  delib- 
erations or  the  movements  of  the  Government,  to  supply  the  proof  of 
the  want  of  due  diligence  1  We  repose,  then,  upon  the  ordinary  prin- 
ciples of  forensic  and  judicial  reasoning.  When  the  act  complained 
of  is  at  the  fault  of  the  nation,  having  been  done  within  its  jurisdiction, 
and  is  a  violation  of  the  law  of  nations  for  which  there  is  an  aoooauta- 
bility  provided  by  these  Three  Rales,  the  point  of  determination 
whether  due  diligence  ha^  been  exercised  by  the  autboritieH  of  the  coun- 
try to  prevent  iti  or  it  has  happened  in  spite  of  the  exercise  of  due  dili- 
gence— the  burden  of  the  proof  of  "  due  diligence"  is  upon  the  party 
charged  with  its  exereise. 

Ijet  ns  look  at  the  case  of  the  Elizabeth,  which  is  quoted  in  section 
^l.  It  is  a  long  quotation  and  I  will  read,  therefore,  only  the  contend- 
ing part.  It  will  be  found  on  page  50  of  the  French  translation  of  the 
special  argument.  The  question  was  as  to  the  burden  of  proof  under 
the  obligation  that  had  been  assumed  by  the  United  States: 

The  promise  was  conditional.  M'e  will  reatoro  in  all  those  cases  of  complaint  when- 
it  ab»U  be  established  hj  snfHcieut  testimony  that  the  fiMts  are  tme  which  form  the 
liaais of  hqt  promise;  that  is,tbattbe  property  claimed  belongs  to  British  sobjects; 
that  it  was  taken  either  nitbin  the  line  of  jnrisdictioual  nroteutiou,  or,  if  on  the  hijfh 
was,  then  by  some  vesael  illegally  armed  iu  our  port« ;  and  that  the  property  no  taken 
has  l>een  brought  within  onr  ports.  By  whoni  were  these  facts  to  be  proved  I  Accord- 
ing to  every  principle  of  reason,  jastice,  or  equity,  it  belongs  to  biin  who  oinims  the 
lienelit  of  a  promise  to  prove  that  he  is  the  person  in  whose  favor,  or  nnder  Che  cir- 
cumstances in  which  the  promise  was  intended  to  operate. 

Acareful  perusal  of  this  passage  is  sufficient  to  show  that  the  facts  here 
insisted  upon  as  neces^ry  to  be  proved  by  the  claimant  are  precisely 
equivalent  to  the  facts  which  the  United  States  are  called  upon  to  prove 
in  this  case.  The  facta,  as  I  have  before  stated,  bring  the  circumstances 
of  the  claim  to  the  point  where  it  appears  that  the  responsibility 
for  the  injnry  rests  upon  Great  Britain  unless  due  diligence  was  nsed 
by  the  Government  to  prevent  the  mischievous  conduct  of  the  subjects 
or  residents  of  that  kingdom  which  has  produced  the  injuries  complained 
of.  In  the  absence  of  this  due  diligence  on  the  part  of  that  Government, 
the  apparent  responsibility  rests  undisturbed  by  the  exculpation  which 
the  presence  of  due  diligence  will  furnish.  The  party  needing  the  ben- 
efit of  this  proof,  upon  every  principle  of  sound  reason,  must  furnish  It. 
This  is  all  we  have  insisted  upon  in  the  matter  of  the  burden  of  proof. 

In  coQclosioa  of  the  first  chapter  of  this  special  argument,  the  em- 
inent Goansel,  at  sectioD  43,  takes  up  the  "  Tercdra  af- 
/aJr,^andiDsiatsthatlfGreatBritain,taai>articalar8itnation    ''*"'^'-""""''" 
for  the  exercise  of  dntiee  of  neutrality,  took  extraordinary  measures,  it 
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does  not  prove  tbat  the  GovernmeDt  were  ander  obli^atioa  to  take  the 
same  measures  in  every  similar  or  comparable  sitnation. 

We  referred  to  the  Terceirs  affair  for  tbe  purpose  of  sliowing  tbat  the 
CrowB  by  its  prerogative  po«ge«»ed  authority  for  the  interceptioa  of  en- 
terprises origiDating  witbiu  tbe  kingdom  for  the  violation  of  nentrality. 
The  qnestion,  whether  the  Executive  will  use  it,  is  at  its  discretion.  Tbe 
power  we  prove,  and,  in  the  discassious  in  both  Houses  of  Parliament,  it 
was  not  denied,  in  any  quarter,  that  the  power  existed  to  tbe  extent  that 
we  call  for  its  exercise  within  British  jurisdiction.  The  question  in  contro- 
versy then  was  (although  a  great  mnjority  of  both  Houses  voted  agaiiut 
the  resolutions  condemning  the  action  of  the  Government]  whether,  in 
the  waters  of  Portugal  .or  upon  the  seas,  the  Government  could,  with 
strong  band,  seize  or  punish  vessels  which  had  violated  the  neutrality 
of  Great  Britain  by  a  hostile  though  unarmed  expedition  from  it<t 
ports.  Tbe  resolutions  in  both  Houses  of  Parliament  received  the  sap- 
portof  onlya  small  minority.  Mr.  Phillimore,  hovever,  says  tbe  learned 
Counsel,  expresses  tbe  opinion  iu  his  valuable  work  that  tbe  miaotity 
were  right- 
Sir  A1.EXAKDEB  OocKUUBK.  ■' 1  coufess  I  ain'ays  thought  so 
myself." 

Mr.  EVARTS.  But  the  point  now  and  hera  in  discussion  is,  what  were 
the  powers  of  tbe  Crown  icithin  the  limits  of  British  jurisdiction,  audit 
is  not  necessary  to  consider  who  were  right  or  who  were  wrong  in  the 
divisions  in  Parliament.  What  all  agreed  in  was,  that  the  fanll  charged 
upon  the  Government  was  the  invasion  of  the  territorial  rights  of 
another  nation. 

But  we  cited  the  Terceira  affair  for  the  additional  purpose  of  showiug 
the  actual  exercise  of  the  power  in  question  by  the  Crown  in  tbat  case. 
This  was  important  to  ns  in  our  argument;  it  justly  gave  sap[>ort  to  tlic 
imputation  that  the  powers  of  the  Government  were  not  diligently  exer- 
cised during  the  American  Bebellion  in  our  behalf.  Where  there  is  a 
will,  there  is  a  way :  and  diligence  means  the  nse  of  all  the  facaltiej 
necessary  and  suitable  to  the  accomplishment  of  the  proposed  end. 

;Xow,  in  conclusion,  it  innst  be  apparent  that  tbe  great  interest^  botli 
in  regard  to  the  iniportaut  controversy  between  the  HigL 
'""'"'""■  Contracting  Parties,  and  in  regard  to  the  principles  of  tbe 

law  of  nations  to  be  here  established,  turns  upon  your  award.  That 
award  is  to  settle  two  great  questions :  whether  the  acts  which  form  the 
subject  of  tbe  accusation  and  the  defense,  are  shown  to  be  acts  that  are 
proscribed  by  the  law  of  nations,  as  expressed  in  the  Three  Kules  of  the 
Treaty.  Yon  cannot  alter  the  nature  of  the  case  between  the  tvo 
nations,  as  shown  by  the  proofs.  The  facts  being  indisputably  establisbetl 
in  tbe  proofs,  yoa  are  then  to  pass  upon  the  question  whether  the  outfit 
of  these  tenders  to  carry  forward  the  armament  of  the  hostile  expedition 
to  be  joined  to  it  outside  of  Great  Britain  is  according  to  the  law  of 
nations  or  not 

When  yon  pass  upon  the  question  whether  this  is  a  violation  of  the 
second  Bule,  you  pass  upon  the  question,  under  the  law  of  nations, 
whether  an  obhgation  of  a  neutral  not  to  allow  a  hostile  expedition  to 
go  forth  from  its  ports  can  be  evaded  by  having  it  sent  forth  in  pHrcels. 
and  having  the  combination  made  outside  its  waters.  Yon  cannot  so 
decide  in  this  case,  and  between  these  parties,  without  establishing  by 
your  award,  as  a  general  proiwaition,  that  the  law  of  nations  proscrib- 
ing such  hostile  expeditions  may  be  wholly  evaded,  wholly  set  at  naught 
by  this  equivocation  and  frand  practiced  upon  it;  that  thia  can  be  done, 
not  by  surprise — for  anything  can  be  done  by  surprise — hot  that  it  can 
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be  ilone  openly  and  of  right  Theso  methods  of  combiaatiOD  oatBide  of 
the  nentral  territory  may  be  resorted  to,  for  the  violation  of  the  obliga- 
tions of  neutrality,  and  yet  the  uealral  nation,  knowingly  saffering  and 
pennitting  it,  is  free  from  responsibility !  This  certainly  is  a  great  ques- 
tion. 

If,  as  we  mast  anticipate,  yon  decide  that  these  things  are  proscribed 
by  the  law  of  nations,  the  next  question  is,  was  "due  diligence "  ased 
by  Great  Britaiu  to  prevent  them  f 

The  measure  of  diligence  actually  nsed  by  Great  Britain,  the  ill  con- 
sequences to  the  United  States  from  a  failure  on  the  part  of  Great 
Britaiu  to  use  a  greater  and  better  measure  of  diligence,  are  evident  to 
all  the  world.  Your  judgment,  then,  upon  the  second  qnestion,  is  to 
pronounce  whether  that  measure  of  diligence  which  was  used  and  ia 
Iedowd  to  have  been  used,  and  which  produced  no  other  result  than  the 
maintenance,  for  four  years,  of  a  maritime  war,  upon  no  other  base  than 
that  fbmiabed  from  the  porta  and  waters  of  a  neutral  territory,  m  the 
ineasare  of  "due  diligence,''  to  prevent  such  use  of  neutral  territory, 
which  ia  required  by  the  Three  Rules  of  the  Treaty  of  Washington  for 
the  exculpation  of  Great  Britain. 
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V -ARGUMENT  OF  MR.  GUSHING,  IN  REPLY  TO  THE  SPECIAL 
ARGUMENT  OF  SIR  ROUNDELL  PALMER,  AUGUST  6.  (SEE 
PRUTOCOL  XVIII.) 


Mr.  President  and  Gentlemen  op  the  TEiauNAt :  We  are  aii- 
proacbiog,  as  I  liope  at  lea^t,  tbe  end  of  these  long  delates. 

The  two  Goveraiueots  had  presented  their  Cases  and  Counter  Cases, 
supported  by  roluniinous  docaments.  They  had  also  presented  their 
respective  Arguments,  the  whole  in  conformity  with  the  stipulations  of 
the  Treaty  of  Washington,  (Articles  IV  and  V.) 

Thus  the  regular  arguments  prescribed  by  the  Treaty  have  beeu 
closed. 

Now,  at  the  request  of  one  of  the  honorable  Arbitrators,  the  Tribunal 
has  requested  from  Unglaud,  as  it  had  tbe  right  to  do,  explanation!)  on 
certain  definite  points,  namely : 

1.  The  question  of  due  diligence,  generally  considered. 

3.  Tbe  special  question  as  to  the  effect  of  the  commissions  held  li.v 
Confederate  ships  of  war  eutering  British  ports. 

3.  The  special  question  as  to  supplies  of  coal  iu  British  ports  to  Con- 
federate ships. 

The  Couusel  of  Great  Britain  has  taken  advantage  of  this  oppor- 
tunity to  discuss  the  points  laid  down,  and  in  reference  to  them  to  com- 
ment on  the  Argument  of  the  United  States. 

I  do  not  complain  of  this,  but  I  state  the  fact. 

We,  the  Counsel  of  the  United  States,  accept  the  situation  such  as  it 
is  made  for  us ;  for  we  had  no  desire  further  to  occupy  tJie  attention  of 
the  Tribunal. 


V.-PLAnX)YEE  DE  MR.  CUSHI«G,  CONSEIL  DE8  fiTATS-UXI8.  DEVANT  LK 
TBIBUNAL  ARBITRAL  DE  OENEVE,  EN  RfiPONSE  k  L'ARGUMENT  DU 
CONSEIL  DE  8A  MAJESTfi  BRITANNIQUE. 

HONStetin  lk  Pm^smeKT  et  Messieuiis  du  Tribunal  ;  Nous  approchous,  je  I'eeprTe 
dn  moiiiB,  do  la  Ga  de  cea  lonKs  d^bata. 

Lea  denx  gonvemements  avaient  pr^aenl^  lenrs  m6moirw  et  lenrs  contre-in^nKrirts. 
appny^a  anr  dea  documents  volumineui.  lis  avaieut  kusai  pi^sout^  tears  plaidofen 
reepeotifs,  le  toat  confornxSment  anx  stipulations  dn  traitd  de  WBshiiig;toii,  (Art.  IV 

AlDsi  out  6t6  doe  let  d^aU  nSffulierB  preecrita  pat  le  tniU. 

Maiatensnl,  but  la  demaade  d'no  dee  honorables  arbitres,  le  tribunal  a  reqab  if 
I'ADgletene,  comme  il  en  avait  le  droit,  dee  explications  sur  certains  points  dftcrmia^s. 
ilsaToir: 

1.  La  qneatioD  des  duee  diligences,  trait^e  d'ane  mauifere  g£n£ra1e. 

S.  Lb  QQestion  spdciale  de  sarolr  quel  a  6li  I'effet  deR  commiuions  posa£d^es  pM  !«-■ 
valBBsanx  de  guerre  couTMiiie  qai  Mut  entr^s  dans  les  porta  britaDoiquee. 

3.  La  question  sp^iale  des  approriaiouQemeals  de  cbaibon  accords  anx  vaiHeaai 
confAd^res  dans  lea  port:*  britanniriaeB. 

Le  conaeil  de  la  Grande-Bretagne  a  ns£  de  cette  occasion  ponr  diacnter  lee  points 
pOH^  et,  k  propoe  de  cela,  poor  common ter  le  plaidoyer  des  fitatB-Ums. 

Je  no  me  plaioa  pM  de  oeci,  mala  Je  constate  le  fait. 

Nous,  conseiis  des  fitats-Unis,  acceptona  la  sitnation  telle  qn'elle  nous  eat  bile ;  n' 
nona  n'avions  nnl  diSeir  d'oocaper  davantage  I'attentlon  dn  tribanal. 

'  Tliia  argnnient  was  writt^u  and  prewnted  in  tbe  Frencb  t«xt  u  sboirn  in  the  Bot«. 


MH.    CTSHINGS    SUPl'LKMENTAL    ARUL'MEST.  4S  ( 

My  ttro  colleagues  have  discussed  fully  the  second  and  third  poiuts. 
Soareely  have  they  left  me  a  few  words  to  say  on  tbe  subject  of  the  first 
|M>int. 

Id  fact,  the  task  which  lias  devolved  on  mc  is  merely  that  of  sumuiing 
up  tbe  question,  and  adding  some  special  observations. 

I  venture  to  address  tbe  Tribunal  in  French,  in  order  to  economize 
its  precious  time,  and  to  reach  the  close  of  the  discussion  as  soou  as 
possible.  For  this  object  I  willingly  sacrifice  all  oratorical  pretensions ; 
I  endeavor  to  make  myself  nndcrstood ;  that  is  all  I  aspire  to. 

THE  (jlESTIO:!  OF  DDE  DILIGENCE.  i.-.^,„.. 

We  have  now  to  consider  the  question  of  due  diligence  generally 
t  rented. 

What  does  this  expression  mean!  Does  the  Tribunal  reqnir©  tbe 
tlieoretical  lectnre  of  a  professor  on  due  diligence  f  I  do  not  think  so. 
Sach  a  discDssion  would  be  perfectly  idle,  for  the  following  reasons : 

1.  This  theoretical  qaestimi  has  already  been  discussed  to  satiety. 

Great  Britain  has  discussed  it  three  times  in  her  Case,     ^  ,v™„i„ 

Counter  Case,  and  Argument,  and  she  has  allowed  herself  ""■"  "'  -""■"' 
twelve  whole  months  to  reflect  on  it,  and  accumulate  arguments  and 
qnotations  for  the  instruction  of  the  Tribunal.  We,  in  the  name  of  the 
United  States,  have  not  expended  so  many  words,  but  we  have  said  all 
we  wished  and  desired  to  bring  before  the  honorable  Arbitrators. 

2.  The  two  Parties  were  agreed  that  the  theoretical  question  no  longer 
deserved  their  attention. 

Her  MnjeBtf'H  GSovernmeiit,  [says  tlie  Britisb  ('i)uiit(>r  Cnao,]  (poK*^  ^^>)  '"^  uot  at- 
tempted H  taitk  irhivh  hag  bafllod,  as  it  believes,  the  iugeniiity  of  jurists  of  nil  tiinpH 

__j ._!  _     .i.-^  _r  3  i_i .^i.  —  ..  ^_  '1,  apart  from  tbe  ci~ 

ligeaoe  or  reaeonab 

And  the  Counter  Case  quotes  and  adopts  the  following  passage,  (page 
22,  DOte:) 

Um  denx  aoll^gaes  rienneDt  de  diitctil«r  amplement  le  second  et  le  t^oiBi^lDe  points. 
C'est  ^  peiDe  s'ila  id'odI  IbIsbi^  qaelqne  cbose  h  dire  A  I'i^k"'^  *'''  premier  paiat. 

En  eflet,  ce  u'est  que  la  cbarj^e  de  riSaamer  la  qaestioa  et  d'ajontei  quelquee  observa- 
tionB  8p£cisle8  qui  m'eot  drivolne. 

Xosti  rn'odrcBBer  ao  tribunal  en  fran^aiH.  afla  d'dcounmiaer  son  temps  pr^ieas  et 
•rarriTBT  aa  plus  t4t  &  la  cloture  des  dfbats.  Daus  ce  bat  je  saciifie  volontlera  tonte 
pr^tentioii  oratoire;  j'essale  de  me  faire  comprende;  c'est  tout  ce  que  j'nmbitionDe. 

LA  QUKSnON  DBS  DUES  DILICEKCBS. 

Maiatenaat  il  s'agit  de  la  question  des  does  diligences  trait^e  d'noc  mauiiTe  gi-n6- 

Que  vent  dire  cette  pbraaet    Est-oe  qne  le  tribunal  doraanda  ime  lecon  thitoriqne  de 

firofeaseor  snr  les  duea  diligences  1  Je  ue  le  crois  pas.  Vae  telle  discuswon  serait  par- 
aitemeDt  oisense  pour  les  raisnos  smvant«s : 

1.  Oo  a  d^U  disont6  a  sati^t4  cette  qnration  tbi^nriqne.  La  GraDde-Breta«De  I'a  dis- 
cnUe  ttois  fois,  dans  ses  m^moires  et  son  plaidoyer,  et  die  s'ent  doDn^e  douze  ntois 
entiers  poar  ;  rdfl^hir  et  aocamiiler  des  arguments  et  des  citutioiiH  pour  I'instrnction 
da  tribunal.  Nous,  an  Dom  dea  filuts-Unis,  nous  D'avons  pa^  dfipenaf  tant  de  paroles, 
mala  Dous  avons  ilit  tout  ce  qu'il  ^tait  dans  notre  dt'sir  et  nutrc  volout6  de  faire  savoir 
aax.  bonorables  arbitres. 

2.  1*8  deux  parties  ('taient  d'accord  qne  la  question  tUtforiqim  no  rai^i'itnit  plus  lenr  ■ 
attention. 

"  Le  gonvernemeiit  de  sa  Majesty,"  dit  le  contre-m<5moire  brilaonique,  p.  34,  "ne 
it'est  pas  impost!  une  tAcbe  qui  a  di^Joui^,  il  ce  qu'il  croit,  I'habitetiS  drat  juriscon suites  de 
tons  le*  temps  el  de  tons  les  pays ;  il  n'a  paa  cbercb6  ii  di^Uner  aveo  une  pr^ciaion  ap- 


, ,  .J  dehors  dts  circonatauces  sp^cialea  i  uu  cna  particulici , 

in  qn'oti  duvra  reconualtre  couinie  la  due  dili^uce  on  le  auin  miaannable." 
EC  le  con tre-ni^ moire  ailopte  en  citaut  ce  qui  suit,  (pa^re  U.  not«;) 


Coogic 
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For  llie  rest,  [aajH  a  diatingtiixlied  Frencb  jurist,  treating  of  tbis  8abje<tt  iu  caatttc- 

tion  with  privat«Iiiw,]   for  thereat,  whotbertbe  obi i)[atioD  in  question  in  fot  a  tbioj^t'i 

be  given, urfor  one  to  bt)  done,  the  ioiputntiou  of  default  id,  in  practice,  bMillyaqaeatioa 

,   of  Ian-.    Ilio  queatioii  of  fact  is  ainays  the  dominant  point,  even  if  it  is  not  tbe  wle 

one.  (Laroaibitre,  "  Tbdone  et  pratiqae  des  obligatioua,''  vol.  i,  p.  417.) 

The  Counsel  of  the  United  States,  accepting  the  doctrine  laid  down  bj 
England,  have  replied  as  follows : 

We  concur  ia  the  final  considerations  of  tbe  JlritiHli  (.'oiinter  Cose  on  tbis  subject  of 

doe  dilii^nce,  in  leaving  "  the  Arbitrators  to  jud;;e  of  tbe  facts  presented  to  tbem  by 

•    tbe  light  of  reason  and  jaetice,  aided  by  tbe  knowledge  of  the  general  powen  aail 

duties  of  ndminislration  which  they  possess,  as  peranns  long  conversant  with  public 

afbirs."    British  Counter  Case,  p.  135.     (Argnment  of  the  United  Stales,  p.  15a) 

We  remaia  of  this  opinion ;  we  refuse  to  retrace  oar  steps  and  to  dis- 
Cnss  afresh  questions  completely  exhausted  long  ago,  and  \rhich  have 
been  even  admitted  to  be  inopportane  by  both  parties. 

3.  I  recognize  no  diligence  but  the  diligence  prescribed  by  the  Treaty. 
The  Counsel  of  Great  Britain  appears  to  endeavor  to  establish  rales  of 
due  diligence  outside  of  tbe  Treaty.  It  is  too  late  to  enter  od  tbis  path. 
After  the  progress  which  the  Tribunal  has  already  made  ia  its  labors, 
it  is  DO  longer  worth  while  to  re-embark  on  the  open  sea,  the  vagus' 
region  of  international  law  outside  of  the  Treaty.  We  take  onr  stand 
on  the  explicit  words  of  the  Treaty,  which  subordinates  general  interna- 
tional law  to  the  compact  of  the  three  Kules,  which  is  retrospective,  and 
which  expressly  applies  due  diligence  to  the  si>ecial  cases  and  objecte 
contemplated  by  those  Eoles. 

For  this  last  reason  I  refuse  to  follow  the  Conusel  of  Gr^at  Britain  in 
bis  discussion  of  the  question  of  tbe  difference,  if  auy  exists,  according  to 
international  law,  between  the  duty  of  neutrals  with  regard  te  armed 
vessels  and  their  duty  with  regard  to  vessels  equipped  for  war  bat  not 
yet  armed. 


e  )a  qneation  an 
^ation  de  douoer 
n  de  fi^re,  ia  pTestatioD  dea  fantes  est,  dans  la  pratiqnB,&peine  uue  question  da  droit 

Le  point  de  faite  y  est  toujouTH  dominant,  quand  il  n'y  eat  pas  tout. '    ( Larombiire, 
>'  Tu^orie  et  prutiqne  des  obligations."  tome  i,  p.  417.) 

L^  conseilg  das  £tate-Uuis  ont  n^pondu,  eu  acceptant  la  doctrine  de  la  Graodf- 
Bretagne,  comme  suit: 

"  NouB  sommes  d'acoord  avec  lea  considerations  qui  termineut  le  coutre-mdmoin' 

britanuifjue  but  --■'-     '  -   '-  '-  ■''•■•- -  ■" -  —  '-' ' ■ i_  — 

les  fails  qui  lun 

par  la  connaissance  dea  pouvoirs  ot  doa  devoirs  B^nfira 

a  don  n^e  leur  longue  pratique  dea  affairs  pablique~ 

p.  151,  teste  frau^ais."    (Plaidoyer  des  £tats-Unia,  p.  mo.) 

Noua  reatons  de  cet  avtg ;  nous  refuaons  de  revenir  anr  noa  pas  et  de  discnter  if 
uonvean  dea  quoatioua  depuia  longtempa  d^Ji^  compiet«uient  6pui»6aa,  et  meme  reoon- 
Duea  tnopportnuea  par  les  deni  parties. 

3.  Je  ne  reconnaia  paa  d'antrea  ililigeooos  que  les  diliguncea  da  traits.  Le  consetl 
de  la  Grand a-Ure Cogue  paralt  e'ufforcar  d'Stablit  iles  rgglea  das  diligeQCM  dues  en  de- 
bora  du  traiti^.  II  ust  Irop  tard  poor  entrer  daos  oetta  voie.  Aprfeii  les  pas  en  avanl 
qao  te  tribunal  a  diSJ^  faits  daos  ses  travauK,  il  ue  vaut  pins  la  pdina  de  nona  retobar- 
i[uer  «nr  la  vague,  oit  le  tasue  du  droit  des  gens  en  dehors  du  traits.  Nous  noai  ap- 
puyoQg  sur  lea  paroles  explicites  du  traits,  qui  subordonue  le  droit  dea  gens  gfiaini  h 
pacte  des  trois  regies,  qoi  est  r^Iroactif  et  qui  applique  expreesSmenl  lee  diligence) 
dues  aux  cas  ot  aux  objets  sp^cianx  de  ces  rfeeles. 

Four  cette  derui^re  cousidt'ration  je  refuse  de  solvre  le  conseil  de  la  Qrande-Bretagne 
dons  sa  discussion  snr  la  qnnetion  de  la  difference  qni  existe  d'apr^  le  droit  des  gew). 
s'il  en  exists  nne,  entre  le  devoir  des  neatres  &  l'£gard  des  navirea  arm^s  en  gnerre  et 
leur  devoir  il  I'l^gatd  des  navites  eqaipSs  pour  la  gaerre  et  pas  encore  arm^s. 


)  Tague"  In  tbe  original  itUcli 
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The  Treaty  cuts  short  thia  ciuestioii  Absolutely.  It  is  sufficieat  to  call 
aCteutioD  to  the  first  Hule : 

A  Q«ittra1  Gavernment  ia  bouud — 

t^rat  To  use  due  dilif^nce  toprovent  the  Gttiuf^ouC,  armin};,  or  (H|  nip  ping,  tri  thin  its 
jurisdiction,  of  any  vessel  whicli  it  hus  reasonable  gronnd  to  believe  is  intended  to 
craiM  or  to  carry  on  war  against  a  Power  with  which  it  is  at  peace;  and  also  to  nse 
like  diligence  to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
(TQisHor  carry  on  war  as  above,  such  vessel  having  been  specially  adapted,  in  whole  or 
in  part,  within  such  jurisdiction,  to  warlike  nse. 

Note  the  three  first  couditions  clearly  laid  down  by  the  Bule, — "  the 
tittiug  out,"  (which  has  been  omitted,  without  sufficient  reason^  in  the 
English  translation,)  "  arming,"  "  or  equipping." 

Note  ^80  the  two  followiug  conditions,  which  are  equally  clear,  "any 
Tesael  Intended  to  cruise  or  carry  on  war,"  or  "any  vessel  having  been 
specially  adapted  in  whole  or  in  part  to  warlike  use." 

Looking  to  these  conditions,  so  precise  and  de&nite,  to  which  the  dili- 
gence of  the  Treaty  is  to  be  applied,  and  considering  the  manifest  ase- 
lessaess  of  any  diacnssion  outside  of  these  three  Rules,  it  may  well  be 
suspected  that  the  object  of  the  Counsel  of  Qreat  Britain,  in  thus  digress- 
ing from  the  Treaty,  was  to  make  a  fitting  preface  to  the  observations 
which  follow,  designed  to  weaken,  if  possible,  the  force  of  the  words  of 
Sir  Robert  Phillimore  and  Sir  Boaudell  Palmer  quoted  in  the  Argument 
of  the  United  States. 

SIB   BOBEBT    PHILLIMOBE. 

We  have  quoted  from  Sir  Bobert  PhilUmore's  Commen-  v„..|rfs„  ■«, 
tAries  on  International  Law  the  following  passages :  '"  <"-'^'~'^ 

There  remains  ods  qnestiou  of  the  gravest  importance,  namely,  the  retpoiuibilitg  of  m 
StaUfor  tie  mU  of  her  citizen*,  involving  the  duty  of  a  neutral  to  preveut  armameutt 

Le  traits  truacUe  absolument  cette  inestion.  II  snffil  d'appeler  I'attention  sur  la 
premiere  n'gle : 

"  Un  gonvernomeut  uentre  eat  obligi* — 

"  1.  A  falre  toates  len  (tiU);enc:es  nduessairea  pour  s'oppoHer  dauales  liiniteade  sa  jiiri- 
iliction  It  ce  qu'ua  vaissean  suit  mis  en  mesnre  de  prendre  la  mer,  ik  oe  qn'il  aoit  aijn6 
on  ^aip^,  qiiaad  ce  gonveraeinent  a  des  motifs  suBlsants  pour  penaei  que  ce  vaisseau 
eat  dMtisnt  iV  croiser  ou  i^  faico  des  actes  de  guerre  ountre  une  puissance  aveo  laqnelle 
il  cut  lui-iuPiae  ea  pais.  Ce  gouvernement  dnit  fair  i5galemeut  toutea  les  diligeuces 
ii^eanairea  pour  n'opposer  il  ce  qn'uii  vaisseau  destine  JL  croiser  ou  JL  faiie  dea  actea  de 
guerre,  comme  il  eat  ilit  ci-deMus,  cjnitte  les  limites  de  la  Juridictton  territoriale  dans  le 
caa  ou  il  y  anrait  i-U  api^cralenitiut  adapt6,  soil  eu  totalit6,  aoit  en  partie,  k  dea  usages 
bellig^rantii." 

NoUjqs  les  trois  premieres  conditions  trRS  clairesdq  la  r£g1e:"&  ce  qu'un  Taiseeau 
soit  mis  en  meenre  de  prendre  la  mer,"  (oe  qni  eat  omis,  saua  raison  suffi^nte,  dans  la 
tradnctiou  auglaiae :)  " il,  ce  qn'il  aoit  arni^.    "  ou  Aiaip£." 

Notona,  anaai,  lea  deux  conditions  auivantea,  ^golemeut  olaices, "  un  vaiasean  destiofi 
a  croiser  on  &,  faire  dea  actea  de  guerre,"  ou  "  on  vaiaaoau  ap^ialemeut  adapts,  aoit  en 
totalit^S  mU  en  parlU,  h  des  usages  hellig^ rants." 

En  voyant  cea  conditiona,  ai  d^dniea  et  ai  nettea,  BDzqaellea  lea  diliMnces  da  traits 
(loiveut  £tie  appliqu^,  et  en  consid^rant  I'iuntilit^manifeatede  toote  diacusaion  en  de- 
horn dea  troia  r^glea.on  pourrait  bien  aoupf  onner  que  le  conaeil  de  la  Grande- Bretagoe, 
en  s'^cartant  ainai  du  traits,  avait  pour  abjet  de  faire  une  preface  conveuable  bus  oU- 
aervations  qui  sniveut,  deatin^ea  i^  att£nuer,  s'il  e&t  6t£  possible,  la  force  dea  paroles  de 
.Sir  Robert  Phillimore  et  de  Sir  Roundell  Palmer,  oit^  dans  le  plaldoyer  dee  £tats- 

WB  ROBERT  PHOUMORE. 

Nona  avona  eitj  dea  Commentoires  da  droit  international  do  Sir  Bobert  Pbillimore 
lea  paaaagea  auivaota  : 

"  n  reate  une  qaeatlon  de  la  plus  graode  importance,  It  eavoir,  la  rtupoMobiliti d'un 
r'lat  par  rapport  aux  mta  de  aes  dtoyeae,  laqnelle  Iroplique  le  devoir  d'un  neutre  d'em- 
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knd  Bhipeof  wftrissniDK  from  her  shorea  Tor  tbe  servieeof  a  bellixereut.  tbani:tisLi',L 
anuameiite  were  famished  and  Hhipswereetinlpped,  built,  and  seot  nithont  the  tiioa^- 
edge  and  contrary  to  the  orders  of  her  Qovernoiont. 

It  le  a  maxim  of  gDticral  law,  that  so  far  aa  foreign  States  are  concerucil,  the  wW,  -i 
the  subject  mast  be  considered  as  bonad  np  in  that  of  bis  SoTareiicn- 

It  ie  also  a  maxim  that  each  State  has  a  right  to  expect  from  another  the  olwrrvaiin 
[>f  international  observations,  without  regard  to  what  may  be  the  mniiiciguil  mric- 
which  it  possessi«  for  enforcing  this  observance. 

The  act  of  an  individual  citizen,  or  of  a  small  nnmberof  citiEeos.isnottobeiitipnM 
without  clear  proof  to  the  Qovernment  of  which  the;  are  subjects. 

A  Government  may  by  ktwaUdge  aoi  aufferance,  as  well  as  by  direct  >>«rmi*MO«,l>»:'i>Li» 
responsible  for  the  acts  of  subjects  whom  it  docs  not  prci  ent  from  the  cumminsioL  <-< 
an  imnry  to  a  foreign  State. 

A  Qovemment  is  presnmed  to  be  able  to  reatrnia  the  subject  within  its  territni; 
from  contrftveuing  the  obligations  of  neutrality  to  which  the  State  is  bonnd. 

A  State  \a  prima  fade  responsible  for  whatever  is  done  within  its  jurisdiction :  fni  ' 
innst  beprnmncd  to  be  capable  of  preventing  or  punishing  offensea  eommittecl  Kith:'. 
its  boanaariea.  A  body  politic  is  therefore  responsible  for  the  acts  of  individnilr. 
which  are  acts  of  Bctnu  or  meditat'Od  hostility  toward  a  natiou  witli  which  thetioi- 
erament  of  these  snbjacis  profeKses  to  maintain  relations  of  friendship  or  nentrtlit;. 

The  Counsel  of  Great  Britain  now  affirms  tliat  all  tbese  expresslim- 
of  Sir  JEtobert  Phillimore  mast  be  coDsidered  as  limited  to  tbe  case  of  w. 
armed  vessol,  or  of  a  military,  and  not  a  naral  expe^iituyn, 

I  deny  the  possibility  of  such  a  distinction.  It  has  no  foandation  in 
the  words  of  the  author.  I  appeal  in  that  respect  to  the  appreciation  o: 
the  honorable  Arbitrators. 

But,  supposing  that  this  distinction  were  well  founded,  it  wonltl  net 
Justify  tbe  conclusions  of  the  Counsel  of  G-reat  Britain,  because  the  prin- 
ciples laid  down  by  Sir  Robert  Phillimore  are  of  general  application, 
and  comprise  all  possible  cases.  Take  any  daty  whatever  of  doi- 
diligence  to  be  fulfilled  on  tbe  part  of  a  neutral  Gorernment  tovard  » 

pf  cher  que  des  armetnentB  et  des  raisseaux  de  guerre  sortent  de  sea  ports  ponr  Ic  i*!- 
viced'uu  belllg^rant,  qnoiquB  ces  armements  aient  £t^  fonmia,et  les  narires  constnif. 
■'(jUip^  at  MCpSdl^  &  Finsu  et  centre  les  ordres  de  son  gonvemement.  •  •  ■  Cft 
une  maxima  de  droit  g^n^ral  qu'en  ce  qui  concerue  les  dtats  <5tiaugers,  la  voloQtt  dc 
snjet  doit  etre  eousid^Me  comme  life  k  celle  de  son  aouverain. 

"C'est  atusi  ana  mazime  que  chaqne  £tat  a  le  droit  d'attendre  d'un  natrermnni- 
plissemeut  dea  obligations  intern  at  ioaales,  aans  f  gard  11  ce  que  peuvent  ^tre  tea  moytt- 
lanoicipanx  qu'il  poasMe  ponr  lea  faire  observer. 

"  L'acte  d'un  simple  oitoyen  on  d'un  petit  nombre  de  citoyons  ne  dtut  pas  At»  ic- 
puM  sans  preaves  evidentes  an  gonvemement  dont  ila  aont  siijets. 

"  Un  gouveraement  pent,  par  conaaJ8«inc«  et  toUrance  aussi  blen  que  par  prrmii^'' 
directe,  devenir  reeponsable  des  aotea  de  aes  si^ets,  qn'il  n'emp^he  pas  de  commttlif 
dee  dommages  k  un  f  tat  6tranger. 

"  Un  goavememenl  est  pr^nm6  pouvoir  emp&ofaer  sea  snjets,  dans  lea  limitca  dr  icl 
t«rritoile,  de  contrevenir  anx  obligations  de  la  neutrality  qni  lient  I'^lat-  * 
*  *  Un  £tat  est  jtrima  faci^  responsable  de  tout  ce  qui  se  fail  daos  I'^tendof  if 
sa  Jnridiction,  car  11  doit  Atre])r&unie  capable  d'empgcber  on  de  panir  les  offiinsM  con- 
mieea  en-de^&de  sea  frontii^res.  Uu  corps  politique  eat,  par  consequent,  responsibltiii^ 
act«a  d'individns  qui  sont  des  actes  d'ho8tiliti5  etfective  on  pt(5mfidit6e  confre  onf  n^'- 
tion  Bvec  laquelle  le  gonveraemout  de  cea  Individus  diklare  entretenir  des  relstiD:'- 
d'amiti^  on  de  neutral itti." 

Bfaintenant  le  couaeil  de  la  Grande-Bretagne  pn^tend  que  toutes  cea  exprcaMOOf  ^^ 
Sir  Robert  Phillimore  sont  census  devoir  ttre  bomi^ea  au  cas  d'un  voissean  ot*'  '^' 
guerre  on  d'une  wprtiitoit  mililaire  et  non  navale. 

Je  nie  la  posaibilitd  de  cette  distinction.  Elle  n'a  aucnn  fondement  dans  les  parf>:'- 
de  I'autenr.    Je  m'en  rapporte  &  l'appr6ciatian  dea  honorablee  arbitres. 

Mais,  en  aupposant  que  cette  distinction  soit  birn  fondle,  elle  ne  Jnati&enut  pM^' 
conolusiona  du  conseil  de  la  Grand e-Bretagne,  parceque  les  principea  ^nonc^  psi '  ~ 
Robert  Phillimore  aont  d'une  application  g^nfrale  et  comprennent  tons  les  caa  p*^- 

blea.    Prenons  nndevoirdi"    ' —   ''" — ' ' ''"  """  '"  — •>■'»'■ 

gouveraement  nentre  enve: 


le  apptJCBtJon  geueruie  cl  cuui|ireuueiiL  lutia  km  i;«a  r-^- 
s  duefl  diligences  quelconaues  ft  tempi ir  de  la  partdi''^ 
a  iin  goaTeruement  belligerant,  et  alors,  dana  ce  c*^  ^'' 
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belligereDt  GoTemmeRt,  and  then,  in  that  case,  Sir  Robert  Phjllimore 
tells  na  iu  what  mauner  and  accordirtg  to  what  principles  the  neatral 
GoTeroment  shoald  act.  It  muat  fulfill  its  international  obligatioast 
"without  regard  to  what  may  be  Uiq  municipal  means  which  it  posses- 
ses for  enforcing  them."  Moreover,  "  a  Government  may  by  knowlfdge 
and  lufierance,  as  well  aabydirecfpermtMion,  become  responsible  for  the 
nets  of  snbjects  whom  it  does  not  prevent  from  the  commission  of  an  in- 
joryto  a  foreign  State." 

Huch  is  the  thesis,  on  the  subject  of  due  AiWgeoce  generally  coimdereii. 
which  the  Counsel  of  the  United  States  have  constantly  maintained, 
and  which  Great  Britain  has  constantly  contested  in  her  Case,  Counter 
Oase,  and  Argument." 

Now,  the  duty  which  is  incumbent  on  Great  Britain  is  defined  by  the 
three  Bales,  and  we  have  the  right  to  consider  the  general  maxims  of 
Sir  Robert  Phillimore  in  the  light  of  these  Rules.  Tbis  is  what  we  have 
done  in  our  Argument. 

THE   LAIRD   KAMS. 

Bnt  we  hasten  to  see  what  the  Counsel  of  Great  Britain  has  to  say 
concerning  the  quotation  we  have  made  from  a  speech  of  Sir  liotindelt 
Palmer  on  the  sabject  of  the  "  Laird  Bams."' 

I  beg  to  call  the  attention  of  the  Tribunal  to  the  words  of  the  speech 
itself: 

I  do  not  hesitate,  [sn.rs  Sit  Roumlell  Palmer,]  to  say  boldly,  aod  iu  tlie  face  uf  the 
atnntry,  tbat  the  Oovernnient,  on  their  oirn  TeapoHsibilUy,  detained  them. 
They  were  prosecuting  inquiriea  which,  though  imperfect,  left  on  the   jj],"'.'!;'."'''''''";','' 
mind  of  the  Govemmeut  stiong  reasons  for  believiuK  that  the  Tesnlt  ,wDri'b''r>m* 
miKht  prove  to  be  that  these  ships  were  iateoded  for  an  illegal  pnrpoBe, 
and  that  if  they  letl  the  conntrf  the  law  would  be  violated,  and  a  greut  injury  doni> 
to  a  friendly  Power.     The  Gorem-meiii  did  not  tri:t  Iht  iMp>  ;  they  did  not  fry  any  act  takt' 
pOMahoH  of  or  interfire  wilh  Ikem;  but,  on  their  own  responsibility,  they  gave  notice  t-u 
the  parties  interested  that  the  law  shoald  not  be  evaded  until  the  pending  inquiry 
should  be  brought  to  a  conclusion,  when  the  Govoruraent  wonld  know  whether  tile 
iminiry  iroold  resnlt  ia  affording  couclosive  grounds  for  wizlng  the  ships  or  nnC. 


IB  BToir  6fmTA  k  oe  que  penvent  Atre  Iw  muyens  mnulcipaux  qn'il  poast-de  ponr  les 
I  ahnervnr!"     Dn  nliiH.  "  nn  mnveniement  neat,  oar  coKnaismnce  et  tol^ana  aussi 


biea(|ne  paEfMn«inion(tirecle,devenir  responsible  de  ses  sqjets,  qu'il  n'einpSche  paa  de 
oommettre  des  dommages  k  an  A»t  stranger." 

Telle  est  la  thtoe,  an  sujet  des  daea  diligenoee  IraiMM  d'NiPfl  nmttt^  gfnerah,  que  le^ 
coBseils  des  Stata-Unis  ont  constammeDt  sontcnne,  et  que  la  Orande-Bretagne  a  con- 
Btamment  cumbattne  dans  ses  m^moires  et  sun  plaidoyer. 

Haiutenant,  le  devoir  qui  inoombe  Jt  la  Grande-Bretagne  est  d^Bni  par  les  trois 
i^glea;  et  nous  avons  le  droit  de  considiSrer  tea  maxiines  g^n^rales  de  Sir  Robert 
Pbilliniore  ii  la  lomifare  de  ces  regies.  C'esC  U  ce  qne  none  avons  fait  dons  notre 
plaidoyer. 

I.K8  LAIRD  BAMH.     ■ 

Mala  nans  avons  hilte  de  voir  c 
conoBTDaut  la  citation  qne  Doaa  a 

propoa  des  "  Laird  rams."  • 

J  appelle  l'att«ntioQ  du  tribnnal  snr  les  mots  mgmes  de  ce  diecours: 
"Jen'bdsite  pas,"  dit  Sir  Bouadell  Palmer,  "i  dire  hardiinent  et  i  la  foce  du  paya 
IDa  le  gouvemement,  Miw  aa  propre  retpMMMlttff,  Ids  a  d^tenns.  On  poursnivait  ant- 
sDqnfite  qui,  quoiqu'imparfaite,  laisaalt  dans  I'esprit  du  gouvernement  de  fortes  roisons 
de  croire  qu'on  parviendrait  ^  constater  qne  ces  navires  £taient  destini^  &  un  bat 
illegal,  et  qne,  s'ils  quittaient  lepays.Ialoi  serait  violSeet  un  grand  pr^jadicecans6  i 
one  puisaanoe  amte.  Le  gouvemement  n'a  pai  gaiai  Iu  nonirea,'  il  ii'a  rienfait  poar  t'fn 
"aparcr  on  pour  le*  arreta;  mais,  sans  sa  rcspocisabiliti^,  it  a  pr^vena  les  parties 
intiresB^es  que  la  loi  ne  scrail  pas  61ud^  jiisqu'^  ce  que  I'enqu^te  commene^e  fUt 
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If  &DJ  otiier  groat  cnme  or  mischier  were  in  progress,  could  it  bn  donbted  tbat  th« 

Goverament  tcoiild  ba  juatitied.  in  taktDg  steps  to  pieveut  the  evasion  from  jaatieeof 
tbe  petiMti  whose  cooduct  wua  under  iavestigatioa  uatil  the  cumplutiua  of  theinqaicy! 
In  a  criminal  case,  we  know  that  it  is  aa  ordinary  coarse  to  go  before  a  magistrate, 
and  some  information  is  taken,  of  a  moat  imperfect  obaraoter,  to  jiutif;  tlie  accnaed'n 
committal  to  prison  for  trial,  the  prigoaer  beinz  remanded  from  time  to  time.  That 
course  cannot  bo  adopted  in  casea  of  seizures  of  vessels  of  liiis  description.  The  lav 
gives  no  means  for  that,  and  therefore  it  is  that  the  Gurerncnent,  on  their  own  respon- 
sibility, must  act,  and  have  acted,  in  detormining  that  what  had  taken  place  with  re- 
fi^ard  to  the  Alabama  should  not  take  place  with  respect  to  these  ships ;  that  thuj 
<tbould  not  slip  out  of  tbe  Mersey,  and  join  the  navj  of  the  belligerent  Power,  oontrary 
t«  our  law,  if  that  were  the  intention,  until  the  inquiry  in  pro|(reas  should  be  so  Au 
brou;;ht  to  a  concinston  as  to  enable  the  Government  to  judge  whether  tbe  sbipa  were 
really  intended  for  innocent  purposes  or  not. 

Tbe  Government  were  determined  that  the  inquiries  which  tbey  were  roakingshonld 
be  brought  to  a  legitimate  conclnaion,  that  it  might  be  seen  whether  those  inqniriw 
resulted  in  evidence,  or  not,  of  tbe  vessols  being  intended  for  the  Con  fed  orates,  and 
that,  in  the  mean  time,  tbey  would  not  permit  uie  ends  of  justice  to  be  baffled  b;  the 
sudden  removal  of  the  ships  from  the  river. 

It  is  impossible  that  the  caae  of  the  Government  can  now  be  brought  before  tbe 
House ;  but  the  Government  have  acted  nnder  a  serioua  sense  of  their  duty  to  tbem- 
»elves,  to  Her  Mt^eety,  to  our  attic*  in  tlie  UHiled  Stala,  and  to  etxrg  other  natiait  kUIi  tAam 
Ser  MajettyU  iitfiiendahip  and  atUanet, OMd  iDitAuAaiH  qaalionitif  thu kind maj bt liable 

Under  a.  sense  of  that  duty,  they  have  Mt  that  this  is  not  a  question  to  be  treated 
lightly,  or  as  one  of  no  great  importaace.  Jf  an  invasion  of  the  statute  law  of  Um 
land  was  really  about  to  take  place,  it  was  tbe  duty  of  the  Governmeat  to  nss  all 
possible  means  to  ascertain  the  truth,  and  to  prevent  tbe  escape  of  voaaels  of  this  kind, 
to  be  used  against  a  frieudly  Power. 

The  sentiments  expressed  in  this  speech  do  honor  to  the  man  and  tbe 
etatesman.  Here,  at  last,  we  recognize  tbe  language  of  an  enlightened 
conscience,  and  oi  a  lawyer  equal  to  his  high  duties,  instead  of  tbe  ei- 

"  Si  tont  autre  grand  crime  on  m^fait  <!tait  on  train  de  se  commettre,  pourrait-ou 
donter  que  le  gouvernement  ne  f^t  justiflS  h  prendre  dee  meanre«  ponr  empeeher 
d'6chapper  &  la  justice  tout«  personne  dout  la  coudnite  seratt  sous  le  coup  d'anc 
enqnf te  jusqti'^  ce  que  cette  euquCte  fUt  termini  T  Dans  nne  cause  criminelle,  ooni 
Savons  que  la  marche  ordinaire  consiste  h  aller  devant  un  magistrat ;  on  procMe  i  nne 
information  d'un  caract^re  fort  imparfait  pour  jnatilier  I'envoi  de  I'accus^  en  prlMD  bd 
attendant  son  jngement.  Dans  l'int«rvalle,  le  prisonnior  est  amen6  Ik  diffiSretita 
reprises  devant  le  jngo  inatructeur.  Mais  cette  marcbe  ne  pout  pas  6tre  snivied«ni 
les  cas  de  saisie  de  vaissoauz  de  cette  esp^ce.  La  loi  ne  nous  en  doune  pas  les  inoyeni. 
Et  o'est  ainsi,  par  consequent,  que  le  ((ouvemeraent,  sous  sa  propre  responsahillt^  i 
dO'agir  et  a  agi  en  dticidant  ijue  ce  qui  avait  eu  lieu  relativement  it  I'Alabama  ne  a* 
reaouvelleralt  pas  par  rapport  i,  cos  navirea,  et  qn'ils  ne  sortiraient  pas  de  la  Mer»i 
pour  aller  rejoindre  la  marine  des  puissances  hell ig^ran tea,  contrairement  i.  nos  lois, 
e'ils  en  avaient  riutention,  tant  que  I'enqufte  pondaute  n'aurait  pas  abonti  i  one  con- 
clusion propre  Ik  mettre  le  gouvernement  en  mesnro  de  juger  si  cee  bfttiments  ftoienl 
r^llement  destin^  &  nu  but  iuoffonsLf. 

"Le  gouvernement  est  d^id6  i^  ponsser  Jnsqn'&  nne  conclusion  legitime  I'enqDeiB 
qu'il  fmt  faire,  afin  que  I'ou  puisse  voir  si  ess  investigations  aboutisaeut  k  pronver,oai 
on  non,  si  ces  vaisseanx  sont  destine  aux  confM^rls ;  en  attendant,  il  n'a  pas  voolu 
permettre  qn'on  d^jou&t  les  fins  de  la  Jastice  en  dloiguant  aubitement  les  navires  dcs 
eauxdufleuve. 

"II  est  impossible  de  porter  la  cause  do  gouvernement  devant  laChambre;  matils 
gouveraement  a  agi  sons  I'empire  d'un  sentimeat  sSrienz  de  ses  devoirs  envers  lai; 
mCme,  envers  sa  &I4eet^,  furor'  lea  Slat»- Unit,  not  allUt,  eKcert  lciileautmialio»  ante  q» 
la  Majenti  eil  en  rtUUoiu  d^aautU  et  d'allianee,  etanto  ^si  del  quttlionM  de  et  gmm  fmtnf 
nqr  la  autle  ^^lever. 

"Le  sentitnent  de  son  devoir  lui  a  fait  voir  que  ce  n'est  lit  ni  nne  question  A  traiter 


Mg^rement  ni  nne  question  Sana  importauoe.  Si  Ton  avait  r^llement  rinteotioD 
d'«lndei  la  loi  du  royanme,  o'dtait  le  devoir  du  gouvernement  de  se  aervirde  teas  !«■ 
mojeiis  possibles  pour  constater  In  v^rit^  et  pour  empAoher  I'dvasion  de  vaisseani  dn- 
tin^  A,  attaquer  nne  puissance  amie." 

Les  sentiments  exprimds  dans  ce  disoours  font  honuear  k  I'bomme,  et  ft  I'hommc 
""*'■      '"'   """""     n  reconnalt  le  laugsge  d'une  conscience  fclair^,  et  d'uu  jnriaer — 
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cDses  and  weaknesses  with  which  Lord  Russell's  coirespondetiGe  is  filled. 
Every  word  of  this  memorfthle  speech  ia  worthy  of  consideration. 

Here,  it  was  the  Oovernment  which  acted  on  its  own  responsibility, 
and  which  detained  the  suspected  vessels.  It  was  the  Goverumeut 
which  gave  notice  to  the  parties  interested  that  the  law  should  not  be 
evaded,  and  that  the  vessels  should  not  leave  the  Mersey  until  the  pend- 
ing inquiry  should  result  in  proving  whether  or  not  these  vessels  were 
inteDded  ror  the  confederates.  It  was  the  Government  which  must  act 
in  determining  that  what  had  taken  place  with  regard  to  the  Alabama 
(and  I  add  in  parentbefiis,  with  regard  to  the  Florida)  should  not  be  re- 
peated with  respect  to  these  ships.  And  the  Government  acted  under  . 
a  serious  sense  of  its  duty  to  itself,  to  Her  Miijesty,  to  the  LTuiteil  States, 
and  to  every  other  nation  with  which  Her  Majesty  has  the  same  rela- 
tions of  amity  and  alliance  as  with  the  United  States. 

It  must  be  remembered  that,  in  conformity  with  the  advice  of  8ir 
Boundell  Palmer,  the  Government  had  already  instituted  regular  judi- 
cial proceedings  against  the  Alexandra  and  the  Pampero. 

And  it  was  the  Government  which  acted,  prompted  by  the  sense  of 
its  duty  toward  the  United  States.  What  a  contrast  to  that  which  the 
Government  did  not  do  in  regard  to  the  Alabama  and  Florida! 

The  Government  bad  thrown  on  Mr.  Adams  and  on  Mr,  Dudley  all 
the  cares  with  regard  to  the  Alabama  and  Florida;  refusing  to 
act  on  its  own  responsibility,  it  had  disdainfully  invited  the  United 
States  to  act  on  their  responsibility.  It  remained  with  its  arms  folded, 
whilst  rogues  devoid  of  honesty  or  shame  were  unworthily  deceiving  it 
on  the  subject  of  the  ownership  and  destination  of  these  vessels.  There 
was  no  provisional  investigation,  no  initiative,  on  the  part  of  the  Goverji- 
ment',  but  an  absolute  refusal  to  act  otherwise  than  by  legal  proceedings, 
and  those  to  be  originated  by  the  Unite<l  States. 

Now,  what  did  the  Government  do,  acting  of  its  own  accord  and  on 
its  own  responsibility,  in  thecujwof  the  "rainsf^  Did  it  institute  Judi- 
cial proceedings  t    Did  it  seize  the  vessels  f    Did  it  arrest  them  T    Was 

pluaent  la  correspon dance  <1e  Lord  Rusaell.  ChHi[iie  mot  cle  ce  iiii!mora1jle  ilisooura  est 
dieno  de  cooaid6ration. 

Tc),  c'eat  legoQvernemeot  qui  a  agi  bodb  bo  propre  reapoanitbilttt!,  et  <iui  b  di^tenules 
vltiHeaiuc  Buspecta.  Cent  le  gouverDniueDt  qui  a  pr6veiia  les  partieB  iaU!resBi5uB  que  la 
loi  lie  serait  pas  6lad6e  et  quo  les  iiavires  ue  BortiruiBnt  de  la  Mersey  qu'aprts  qiie  I'en- 
i|aM«  conimenc^o  aurait  abnuti  t  prouver  Bi,  oui  ou  nou,  cee  vaiaseaai  dutient  ueetinfa 
anx  conf^di^r^.  C'eat  le  gonvemeuient  qui  a  dd  agir  en  d^cidant  qne  ce  qui  avaic  ea 
lieu  Telatlvement  &  1' Alabama  (et  J'ajoute,  par  pareutb^e,  relativement  &  la  Flurida) 
De  M  Tenon  vet  Icrait  pas  par  rapport  ik  cea  oarireB.  Et  lu  goavernenieut  a  agi  souk 
I'emplre  d'nn  sentiment  s^rienx  de  bob  dovoira  envers  lui-niSme,  envem  aa  Ms^uali,  en- 
vere  les  fitats-Unis  et  envers  tonte  autre  nation  avec  laquelle  sa  Majesty  a  dva  rela- 
tions d'amiti^  et  d'alliance  conime  avec  tea  Etate-Unia. 

SouvenonB-DDDB  que,  conform^meut  am  couseila  de  Sir  BoDodcll  Palmer,  le  gonverne- 
meot  avait  i6jh  intent^  des  pouisuites  judiciarea  en  rfegle  contre  I'Alexsndra  et  le  Fam- 

Et  c'est  le  gonveraeiaent  qui  agisaait,  poussi^  par  le  ai 
lea  £tat8-UniB.  Quel  coutraato  avec  ce  que  le  gonven 
ment  &  I'Alabama  et  it  la  Florida ! 

Le  gouvcrnemotit  avait  rejet^  sur  Mr.  Adame  et  anr  Mr.  Dudley  tona  aoina  relatifs  i 
I'AIabaina et  Jkia Florida ;  rel'uaauCd'ugir  aoua aareapouaubilitfi, il avait d^daiguouaein en t 
invlt4  lea  Ctat^Unia  Jk  agir  aoua  leur  rcaponaabilitd.  II  est  reat^,  les  bras  croia6a,  taa- 
diaqnedeseBcroca,  aana  foiet  aans  bonte,le  trompaieut  indignoment  au  atiJeCde  la  pro- 
pri^t^  et  do  la  deatiuation  de  ces  navirea.    Nulle  enqu^te  provisoire,  nnlle  initiative  de 


Rnete  et  do  la  deatiuation  de  ces  navirea.    nulle  enqu^te  provisoire,  nnlle  initiative  de 
t  part  dn  goQverneiiienr, ;  refus  abaolu  d'ajcic  auttomDUt  que  par  nne  poursnite  judici- 
aire,  et  celle-ci  due  it  I'luitiative  dea  ^tata-Unia. 
Or,  qn'afaitle  gbuveruamanC,  agiaaant  de  Ini-mfirne  et  son  a  sa  propre  responaal>i]il£, 

J —  1 j.„  II  — ,g(ii    A-t-il  provo(tn6  nne  pourauite  judiciHiroI    A-t-il  aaiai  leu 

— >•'-  •     '  '  ~n  agi  Bur  des  t^moignages  aaCSaauta  ponr  JnatiGer 
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action  taken  an  evidence  snfficient  to  justify  the  seizure,  aod  such  as  bad 
lieeii  required  from  Mr.  Adama  and  Mr.  Dudley  witii  regud  to  the 
Florida  and  the  Alabama  T  So,  none  of  these  precsntions  were  taken. 
Bat  the  Government  ordered  an  inquiry  similar  to  that  which  Mr.  Adams 
bad  begged  it  to  make  in  the  case  of  the  Florida,  and  detained  the  "  nms" 
pending  the  result  of  the  inquiry,  "in  order  to  une  all  possible  means  to 
ascertain  the  trnth,  and  to  prevent  the  escape  of  vessels  intended  to  bi^ 
used  against  a  friendly  Power." 

This  is  the  due  diligence  of  the  Treaty:  "To  use  uU  possible  means 

I,.,., „,  .„„  to  ascei-tain  the  truth  and  prevent  the  escape  of  the  ve«- 

'  '■"■'■■  sels." 

In  order,  then,  to  prove  in  the  most  convincing  manner  that  the  Britieb 
Government  did  not  employ  due  diligence  in  the  case  of  the  Florida 
and  in  thatof  the  Alabama,  it  is  sufficient  to  notice  what  the  Government 
obstinately  refused  or  certainly  neglected  to  do  with  respect  to  those 
vessels,  and  what  it  did  actively  and  on  its  own  initiative  with  regard 
to  the  "rams."  The  comparison  necessarily  leads  to  a  eonclnsion  ad- 
verse to  Great  Britain.  And  Sir  Hugh  Gairus  was  twrfectly  right  it 
saying  on  that  occasiou — "Kither  the  Government  must  contend  that 
what  they  did  in  the  atlair  of  the  'rams'  was  unconstitutional,  or  they 
ought  to  have  done  the  same  with  regard  to  the  Alabama,"  {and  I  add 
with  regard  to  the  Florida,)  "and  they  are  liable." 

It  remains  to  be  seen  exactly  what  the  Government  did  with  regard 
to  the  "rams.^  Sir  llouiidell  Palmer  cntegorically  affirms  that  these 
vessels  had  uot  been  seized,  bnt  tli.it  they  had  been  detained.  He 
repeats  this  declaration. 

In  anotber  speech,  it  is  true,  he  snys,  6|M'4^kiiig  of  the  Alexandra,  th»t 
the  Government  thought  it  its  duty  to  seize  the  ship  or  vessel,  accord- 
ing to  the  form  of  proceeding  under  the  Customs  Acts,  (Argument,  p.  IS.) 

But  such  was  not  the  course  followed  with  reghrd  to  the  rams,  for 
they  were  not  seized  at  all,  they  were  simply  detained.  But  how  de 
tained  T  The  context  clearly  implies  that  they  were  detained  by  meaos 
of  a  notification  on  the  part  of  the  Government  to  the  builders  and  to 


la  saisie,  etporeilfl  :t  cenx  qironavnitrrcloDit^sdeMr.  Adanm  etde  Mr.  Dudley  ft  I'^pid 
do  la  Florida  et  de  rAlabniiia  F  Kon,  aaoone  <Ie  cea  pnScautioDS  a'a  616  prise.  Hau  if 
eonvememeiit  a  ordonnri  one  enqa^to  aomblable  ik  cflle  qne  Mr.  Adama  t'aTait  prit  it 
fture  pour  la  Florida  ct  ii  diitAnn  les  "rama,"  en  attendant  loT&n1tatderenqaCt«,"*'iD 
lie  se  servir  de  tons  les  moyens  poMibles  pnar  couatAtcr  la  v^rit^  et  poor  empJehti 
('•Evasion  de  vaisseanx  dMtinos  a  attoqaer  nne  pnisHance  amie." 

Voictleaduen  itiligenccs  lies  n'^gles  da  traiti< :  "  Se  aervir  de  tons  lee  mojeiu  potsi 
McB  poor  coDStater  la  vi'rit^  et  ponr  emp^cher  ri;vBaion  ilea  vaUaeaoz." 

1  lone,  poor  dlablir  jawjirn  I'cvidence  la  plua  absolne  que  le  soavememeat  anKlai- 
n'avait  pas  emplofit  lea  daos  diliEencea,  dans  le  cm  de  la  Fkrida  et  danscelaidi 
I'Alabaina,  it  suWt  do  noter  oe  qoele  gonvemement  aobstin6mentrefiis£,  on  oertainc- 
ment  nrigligt',  de  faire  relativement  ^  cea  vaisseaui,  et  co  qn'il  a  fait  actiTetuent  et  dr 
i»a  propre  initiative  relatlvemeut  aiix  "  rama."  La  oomparaiaon  om^ne  forc^ueut  anr 
uonclusionqDieat  &  la  charge  de  laGrande-Bretogne.  Et  Sir  Hugh  CaimsaTait  pteiai- 
ment  ralson  de  dire  il  cett«  occaaion :  "  On  le  ftonvoniemcnt  doit  aooteuir  qne  c 
qn'il  a  fait  dans  I'afiaire  dea  "  rama"  n'ctait  pas  conetitationnel,  an  it  anrait  dA  agtrdr 
mrme  ik  T^Kard  de  1' Alabama,  [et  j'ajonte  do  la  Florida,]  et  il  eat  reeponaable." 

Rente  i\  savoir  esactement  ce  que  le  gonverooment  a  fait  &  I'^gara  dea  "rama."  Sh 
Ranndell  Palmer  alHrme  cat^Konqnnmont  que  cea  narlresn'avaieDt  [laa^ttiiaiaiaiinai' 
il\i'ila  avaieat  fVf  d^tenni.    Ilr^iU're  cette  diiularatioa. 

Dan«  on  antra  disconn,  il  eat  vrai,  en  parlant  de  I'Alesandn,  11  dit  que  le  |on- 
vemement  croyait  do  son  devoir  de  aaisir  ce  navire  on  b&timeDt,  aelon  1a  pioe&lDn  Uu' 
poBi'o  pat  lee  lois  de  la  donane.    (Argnnent,  pace  15.) 

Mais  telle  a'etait  pae  la  proa^nre  snivie  ft  I'cnrd  dea  "  rama,"  car  ila  n'^tunit  pv 
oaialsdn  tout;  ilsi^taient  aimplement  di!(«Dii8.  Maia d^tanna, commaot I  Leoooteil'' 
iinpli'inr  ciniremctit  qn'ila  I'taient  d^Ienna  an  moyen  d'noe  notificatiiKi,  de  la  part  d' 
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the  preCeuded  owners,  no  doubt  accompanied  by  corresponding  orders 
addressed  to  the  officers  of  the  GnstoinB. 

The  Connsel  of  Ureat  Britain  loadly  and  positively  affirms  that  the 
means  adopted  on  tbe  responsibility  of  the  Government,  that  is  to  say, 
by  the  spontaneons  action  of  the  Ministers  intrnsted  with  the  executive 
power  of  the  Crown,  were  perfectly  legal  and  constitutional.  We,  the 
Oonnsel  of  the  United  States,  are  happy  to  be,  on  this  point,  of  the  same 
opinion  as  the  Counsel  of  Great  Britain. 

But  iu  that  case  due  diligence  was  not  e^cercised  with  reganl  to  the 
Florida  and  the  Alabama.    The  consequence  is  inevitable. 

In  the  extract  from  SirKoundell  Palmer's  speech  on  the  subject  of  tbe 
Alexandra,  I  find  an  expression  which  strikes  me.  He  says :  "  Yon 
i^annot  stop  the  ship  by  going  before  a  magistrate ;  it  must  be  done 
upon  the  responsibility  of  the  (loverument." 

How  f  It  must  be  done  upon  tbe  responsibility  of  the  Government. 
Then  the  officers  of  the  Cnstoms  were  laughing  at  Mr.  Dudley,  or  else 
they  willfully  deceived  him,  when  they  recommended  him  to  begin  legal 
proceedings  on  bis  own  (Dudley's)  responsibility.  Then,  moreover, 
when  Lord  Bussell  ask«d  Mr.  Adams  for  evidence,  the  latter  was  en- 
tirely right  in  replying  that  be  had  neither  the  power,  nor  the  meau»,  of 
instituting  legal  proceedings  in  Englaud.  Then,  too,  tbe  Government 
totally  failed  iu  its  duty  of  due  diligence  with  regiard  to  the  Florida  nnil 
Alabama. 

OF  TILE  POW£BS  OF  THE  CBOWN   IN  ENGLAND. 

The  Counsel  of  Great  Britain  endeavors  to  reply  to  the  arguments  of 
the  United  States  with  regard  to  the  powers  of  the  Crown,     ,.„„  „ ,  , ,, ,. 
by  raisinff  loud  cries  of  arbitrary  power,  and  violation  of  '''""" 
the  laws  and  constitution  of  England. 

Let  us  understand  one  another.  Either  England  possesses  the  means 
i>f  preventing,  within  her  territorial  jnrisdiction,  the  belligerent  enter- 
prises of  uuanthorized  individuals ;  or  else  she  does  not  possess  them. 
There  is  qo  escape  from  this  dilemma. 

;:<iDveniemeiit,  aax  coDstructeurs  et  aux  prftendiie  ptoiiri^tiiireB,  HauH  donte  avec  dcs 
urdreii  correepondsnts  adreealSH  aui  oSloiera  du  la  donaae. 

Le  coDBeil  de  la  Orande-Bratagne  afflrme,  hautement  et  poaitivement,  que  lea  moyenN 
^lopt^ssouBlarespomuibilil^dagouvemement, — c'eHt-&-dire,p[irlemouvemeiitapoutani'- 
il(»  mioistreB  d^positBiresdn  poavoir  exdcutif  de  laCouroDDe, — ^taietit  parfaiteiaent 
li^Kanx  et  const  Eta  Clou  nels.  Koan,  conseils  dea  Etata-Uaia,  nona  sommes  henrenx  d'Gtrc. 
soae  c<^  rapport,  dn  meme  avis  qae  le  conaeit  de  la  Grande-Bretague. 

Mius  alors  an  n'a  paa  pratlqud  lea  dnea  dillgoucea  au  aujet  de  la  Florida  et  da'  1' Ala- 
bama.   La  c4)nB<!quence  eat  Inevitable. 

Dbds  I'extrait  du  disconra  de  Sir  Roandell  Palmer,  an  anjet  de  1' Alexandra,  Je  tronvp 
nue  pbraae  qui  me  frappe.  II  dit :  "  Vona  ne  pouvez  paa  I'arrCter  ea  allitnt  chez  un 
uiagistrat ;  il  fant  qaa  cela  se  paaae  soaa  la  reaponsabiliM  dn  gonvernemeot." 

CommtMitT  if /aNJ  qne  cela  se  passe  sous  lareflponaabitit^  du  gonTomement!  AIoth 
I«e  officiers  de  la  douane  se  sont  rnoqn^  de  Mr.  Dudley,  oa  bicn  ila  I'ont  sciemmenl 
tiomp^,  qaand  ils  lui  ont  recouiiuandiJ  de  comniencer  dee  poursuitea  Jndicialrea  sous  sn 
[iropre  Tespousabllici!,  &  Ini,  Dndley.  Alora  aasflt,  qnand  Lord  RasseU  a  demand^  des 
pTeuves  i\  Mr.  Adams,  celui-ci  avait  mille  Tola  raiaoD  de  n^pondre  qu'Jl  n'arait  ni  le  poa- 
^eir  ni  lea  moy ena  d'iuteoter  dea  iKinrBuites  jndiciairca  en  Angleterro.  Alors,  aneai,  Ir 
gpavemement  n  totatement  railli  h  son  devoir  dos  dnea  diligences  relatlvement  l\  In 
Florida  et  h  r.Mabanta. 


I^  couseil  de  In  Grande-Bretagne  essaie  de  r^pondre  aux  argnments  des  I^Cats-tJniu, 
relativement  anx  ponvoirs  de  lu  Couronne,  en  ponsaant  lea  hauta  cris,  en  parlaat  d'ar- 
bitrtire  et  de  violation  deis  loia  et  do  la  constitution  d' Angleterro. 

Gntendons-Dous.  On  bien  rAngleterre  posaMe  lea  moyensd'empAcbBrdanaRiJilri- 
dietioa  territoriale  les  entroprises  beIIigi*rantead'ind)Tldns  non-antorls^,  on  bienelU 
ce  Im  powi.do  pas.    On  ne  pent  pna  i<chapper  h  ce  dilemmo. 


496  SUPPLEMENTART    ARQirMEKTS   AND    STATEMENTS. 

If  she  possesses  those  means  and  does  not  exercise  tliem,  she  is  natii- 
ing  in  the  doe  diligence  of  the  Treaty. 

If  she  does  Dot  possess  them,  iu  cousequeDCe  of  the  impediments  sht 
has  allowed  her  jurists  to  impose  on  her,  and  if  she  has  gone  so  far  as 
to  abdicate  all  real  national  sovereignty,  she  is  »till  sauting  in  the  dni' 
diligence  of  the  Treaty. 

As  is  well  said  by  Vattel:  "If  a  sovereign  who  could  retain  his  sub- 
jects in  the  rules  of  justice  and  peace  snffers  them  to  ill-treat  a  natiou, 
either  in  its  body  or  members,  he  does  no  less  harm  to  the  whole  natinu 
than  if  he  ill-treated  it  himself." 

As  Phillimore  says :  "  Each  State  has  a  right  to  expect  from  anotbc-r 
the  observance  of  international  obligations,  without  regard 
.i™i  Vi "p^roT  to  what  may  be  the  municipal  means  which  it  iiossesse!-  fi>r 
'.^JXj'.o"  iiml.";  enforcing  its  observance." 

.,Kii».  ^^  ^^^^  Dana,  on  the  subject  of  the  law  of  the  Unitdi 

States : 

Onr  obliKntion  arises  from  tlie  law  of  natious,  and  not  I'roni  <iiir  own  stotiUes.  aoii  .- 
measured  b:r  the  law  of  nations.  Onr  statutes  are  ouIt  means  fur  enabling  as  to  pti- 
fonn  onr  international  dnty,  and  not  the  affimiative  limits  of  tliat  (lut.r.  Viv  art  a- 
muoh  responsible  for  insnfHuient  machinery,  when  tbere  is  kDOwledgo  anil  0|>poH4ipiT\ 
.  for  remedytDK  it,  as  for  any  otlier  form  of  neglect.  Indeed,  a  nation  may  bv  Mid  to  I- 
more  respousible  for  a  neglect  or  refusal,  wbicb  is  an  impt^riol.  contionBUH  act,  anil  gft- 
eral  in  it^  operation,  than  for  neglect  in  a  sjiecinl  cost,  which  ma;  be  a  fniilt  of  ich- 
oTdiuates. 

Such  is  the  recognized  law  of  nations.  The  Connsel  of  Great  Britaio 
admits  it.    Then  what  is  the  uaeof  a  dissertation  on  arbitmr^' power! 

The  Coansel  appears  to  assert  that  what  is  done  by  any  Goverumeui 
beyond  the  provisions  of  a  tcritten  lair  is  arbitrary. 

I  understand  this  notion  when  speaking  of  a  I'eaHy  constituUounl 

1  Government,  like  Italy,  Brazil,  Switzerland,  or  the  Uniteti 

rJm'^'.'h"'B;i"i,  States.     In   those  coautries  the  executive  functiouario. 

King,  Emperor,  President,  no  matter  what  the  titic.  and 

Si  elle  posai'do  cea  moyeuH  et  do  tcit  exercc  gifts,  die  manr|iic  aiix  dues  dili)^u<-i.-  •'. 
Irait^. 

Si  elle  ne  lea  nossi'de  pas,  \  cause  lies  cntraves  qu'clle  a  peruiis  :i  se*  \fg\%tr-i  ili-  W 
itnposer,  et  si  elle  en  est  arrives  an  point  d'ab<li<|uer  tonte  veritable  sonvemini:' 
natiociale,  elle  mannue  encore  aiix  dues  diligences  du  traiti^. 

Conime  le  dit  bien  Vattvl :  "  8i  un  Bunrerain,  qni  ponrrait  teteiiir  see  t^ujeia  dans  :•-• 
ri'gleade  lajasticcel  de  la  pa<i>  aouSrequ'ils  inaltratteut  uiio  nation,  oudaus  soncurv 
on  dans  see  membTes,  il  ue  fait  pas  moins  de  ti>rt  it  toute  la  nation  que  s'il  la  maltraiu ; 
lui-m6me." 

!ommeledit  Phillimore:  " Cbanne dtat  a le droit  d'attendred'iiu  autre  raccouipli-"- - 

it  Dana,  ii  propoa  des  lois  des  Etata-Unis  : 

"Hotre  oliligaliciD  nult  du  droit  des  gens  et  non  de  uoa  propves  statnts.  et  cVM  iI- 
droitdeHgeDBqii'ellerecoitsameBure.  NoH  statutsne  aont  qu'uu  moyen  de  noil^  meKi-- 
en  6tat  de  remplir  notre  devoir  international,  et  non  lea  lindtes  affirmative  de  ce  de- 
voir. Nona  Bouimos  autaut  responsables  de  riuanffiaance  d'nne  macbine,  quaud  no' ■ 
coDnaisaons  les  moyena  ut  avuns  I'occahion  d'y  porter  remede,  que  de  tout  autre  gffWr 
de  n^glig'^nce.  Cettea,  ou  pent  dire  qu'une  nation  est  plus  responsablc  d'linc  iieRJiltMic 
on  d'un  refiia  qui  eat  un  octo  souverain,  coiitinu,  ut  ayant  iiu  caractire  de  g^u^ralii' 
dana  sa  consouiDiatinn,  que  d'nne  ni^gligence  duns  uu  eos  particulier  (|ui  pent  proveuu 
■le  la  faute  de  8Uborduaii6s." 

Tel  eat  le  droit  des  gens  reconnn.  Le  conseil  do  la  Grande-Bpetagne  I'adaiFt.  Alu!*- 
i^  quoi  bou  disaerter  sur  I'arbitrnire  t 

Le  conseil  pRTult  prdteudre  que  ce  qui  est  fait  par  an  gouvememeut  <|ueIcou>)Dt  "' 
dehors  dua  previsions  d'nne  loi  a:rite  cat  I'sTbitmire. 

Je  coniprvuds  cetto  \A6e  qnund  on  parle  d'nn  gouvoTDeinent  tirHabUmeitl  cou»tilc- 
tiouiiel,  eonime  I'ltalie,  comnie  le  Br^sil,  cumine  la  Suisse,  conime  les  £t»ta-Uuis.  Dm- 
eea  pays,  les  foucti on n aires  ^itecntifa,  Roi,  Euipereur,  President,  n'irapurte  ki  till*-"' 
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tbe  legislative  fanctlonaries,  have  eacb  their  duties  and  tlieir  powers 
traced  beforehand  by  a  written  national  compact.  There,  when  tbe 
Otyvemment,  that  is  to  say,  tbe  totality  of  the  national  powers,  acts,  it 
acts  in  conformity  with  the  compact,  with  the  Constitation,  and  by  means 
of  ttie  functionaries  specially  designated  according  to  the  Oonatltutiou. 
But  where  is  one  to  fiud  the  Constitntion  of  England  1  Jfo  one  is  ignor- 
ant that  what  in  England  is  called  "the  Constitution  "  is  bnt  the  com- 
bioatioa  of  the  legislative  acts,  of  the  recognized  customs,  usages,  and 
traditions,  and  of  the  public  opinion  of  the  Kingdom.  For  the  execu- 
tive aduiinistratiou  there  is  the  Crown,  represented  by  its  responsible 
Ministers,  who,  in  these  latter  times,  have  arrogated  to  themselves  the 
title  of  "Government;''  there  is  the  Parliament,  which  makes  laws  and 
controls  the  Ministers,  and,  through  them,  the  Crown ;  there  are  the 
Courts,  which  interpret  the  written  laws,  and  which  also  interpret  the 
customs,  usages,  and  traditions  having  the  force  of  law ;  and  for  public 
opinion,  why,  there  are  the  newspapers  of  London. 

Now,  the  Ministers,  as  holding  powers  from  tbe  Crown  .ind  Parlia- 
ment, declare  war,  acknowledge  foreign  belligerence,  conclude  Treaties, 
recognize  new  States,  in  a  word  supervise  and  direct  the  foreign  rela- 
tions of  tbe  kingdom. 

Is  that  arbitrary  potter  f  I  deny  it.  It  is  the  2atc  which  has  been 
estabbsbed  by  tradition,  jnst  as  the  existence  of  Parliamenr.,  the  right  of 
primogeniture,  the  privileges  of  tbe  peerage,  have  been  established. 

But  the  act  of  a  declaration  of  war  by  the  Crown,  or  the  conclusion  of 
any  Treaty,  profoundly  affects  private  interests.  Among  the  least  of  its 
etfects  would  be  that  of  imposing  obstacles  to  tbe  departure  of  merchant- 
vessels  from  tbe  ports  of  the  kingdom.  Nevertheless,  in  this  contro- 
versy, we  are  asked  to  believe  that  it  would  be  arhitrary  to  detain  pro- 
Wsioually  a  merchant- vessel  for  the  object  of  a  simple  inquiry  caused  by 
SDSpicions  as  to  the  legality  of  its  eqnipmeut  and  destination. 

Look  at  tbe  power  of  Parliament, — there  you  hilve  arbitrary  power. 
A  Parliament  held  to  be  omnipotent,  which  csiu  banish  and  even  try  a 


les  fonctionnsirex  MgialatifH,  oat  cliacim  leiira  ilovoire  et  tears  poavoirs  trac^  d'avance 
\ttt  UQ  pacts  natioual  6i!i'il.  Lit,  quand  le  goateneaiait, — c'eet-^-diia,  la  tot«liM  dea 
ponvoira  natioDaux, — agit,  il  agit  con  form  dmeiit  au  pacte,  ^  la  couitilatioa,  et  par  I'in- 
tenn^iaire  dea  fonctionnuirBs  sixScialemetit  il&tiga^s  il'apr^  la  Conetitution.  Maie  oil 
trouverla  coDstitation  de  I'ADgleterrel  Persouoe  n'iguore  quo  ce  qn'ea  Augleterre  on 
appelle  "la  oortHtitution  "  n'est  qaa  I'eoieiiibta  daa  twCea  li^gialatifs,  des  contomea,  den 
usages,  et  des  traditions  roconiiuea,  et  de  Topiiiion  publique  da  royaume.  Ponrl'ad- 
miniatratinn  executive,  il  y  a  la  Coaronua,  rupr^aeotte  par  sea  miuiitres  responsablciB, 
qui  Cmdh  ceademiers  temps  se  son t  arrog^  le  titrede  "gonverneiueut;"  il  y  a  leParle- 
luent,  qui  fiiit  dea  loia  et  qui  contrOle  lea  miniatres  et,  par  eux,  la  Conronne;  il  j  lea 
tribnoaui,  qni  iuterpril^tent  lea  lois  £critea  et  qui  interprfeteut  anMi  les  contnmea,  lea 
oaaAea,  lea  traditions  ajant  force  de  lois ;  et,  pouc  I'opiuiou,  il  y  a,  ma  foi,  lea  joamaux 
deEondrea. 

Haintenant,  tea  minialres,  oa  leiir  qnalitri  de  foodte  de  ponvoir  de  la  Conronue  et  do 
Parlement,  ilfelanot  la  giierra,  couatatent  la  belllg^raoce  ^tratifc^ro,  coocluettt  des 
tralt^a,  reconnaisaent  dea  ^tata  aooveaux,  eufin,  surveilleot  et  dirigont  lea  r^lationa 
ext^iienrea  du  royaame. 

Eat-ce  t&  de  Varbitrain  J  Je  le  u 
cia^ment  comme  ae  aoo  (  ritablia  I'ei 
privilrigeade  la  pairie. 

Haia  j'acte  d'uue  d&:laration  doKuerre  par  

qndoonqne,  trouble  profou dement  lea  iuterfits  particuliers.  Parmi  les  moiDdrea  de  at, 
elfeta,  serait  oelni  d'imposer  dea  eutraves  ^  la  sortie  des  vaiaaeaux  marcbands  dea  porta 
do  loyaoine.  Cepeudaot,  datia  cette  coolroverae,  on  noua  invite  i,  entire  qu'll  aeiBit 
urMtraira  de  faire  Mieaii  provfaotrement  an  vataaeau  marchani)  poor  lea  Ana  d'nne 
simple  enqu£te  motiv^e  par  dea  sonpt^ns  sor  la  l^galit^  de  aon  dqaipemeat  et  de  aa 
(leati  nation. 

Le  poa-voir  dn  Parlement,  voilfi  TarbltraiTe.    Un  Parleineiit  c< 
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King,  introduce  a  new  dynasty,  abolish  hereditary  snccession  and  all  its 
legislative  and  judicial  privileges,  change  the  religion  of  the  State,  txm- 
flscate  the  goods  of  the  Charch,  take  from  the  Crown  the  administration 
of  the  international  relations  of  the  country, — is  not  this  the  reign  of 
despotism  T 

But,  up  to  the  present  time,  Parliament  has  not' taken  from  the  Crown, 
that  is  say  from  the  Ministers,  the  direction  of  foreign  alFairs.  It  ma; 
arrogate  to  itself  a  part  of  that  direction,  as  has  been  done  in  other  con- 
stntional  countries;  but  as  to  assuming  it  entirely,  that  wonid  be  diffi- 
cult in  the  present  state  of  Europe. 

I  honor  England.  The  substance,  and  even  the  forms  of  the  instita- 
tions  of  the  United  States  are  borrowed  from  the  mother-country.  We 
are  what  we  are.  first  of  all,  because  we  are  of  British  race,  language, 
religion,  genius,  edncation,  and  character.  I  have  studied  England  at 
home,  in  her  Colonies,  in  her  establishments  beyond  the  seas,  and,  abore 
all,  in  her  magnificent  Indian  Kmpire.  She  is  rich,  great,  and  powerfal 
as  a  State,  not,  in  my  opinion,  because  of  the  subjection  of  ber  Ministers 
to  the  scrupulous  and  daily  criticism  of  the  House  of  Commons,  bat  in 
spite  of  it,  as  I  remember  to  have  heard  said  by  the  late  Lord  Falmer- 
ston.  It  ia  not  the  strong,  but  rather  the  weak  side  of  ber  Oovemmenty 
as  one  sees,  moreover,  in  the  present  controversy.  It  is  not  worth  while, 
therefore,  to  deny  to  the  Crownexecutivepowersnecessary  for  the  peace 
of  the  kingdom ;  nor,  in  the  present  case,  to  raise  cries  of  arbitraiy 
power,  in  the  face  of  the  admitted  omnipotence,  that  is  to  gay,  of  the 
absolute  despotic  power  of  Parliament,  whose  real  force  tends  every  da; 
to  concentrate  itself  more  and  more  in  the  Honse  of  Commons  alone. 

Such  a  Constitution,  so  nndeflned,  continnes  to  work,  thanks  abore 
all  to  the  practical  good  sense  of  the  English  people,  to  their  wholesome 
respect  for  traditions,  to  their  special  talent  for  government,  to  their 
praiseworthy  national  pride,  and  to  the  elasticity  of  their  political 
forms,  which  allow9of  every  one  being  received  and  placed  in  the^iWN- 
ing  citus,  who,  no  matter  where  within  the  limits  of  the  empire,  is  dis- 
tinguished by  emiuent  qualities. 

pant  cliaawr  et  roAme  juger  iin  roi,  JntroduJn  nne  dynaatia  noarello,  sbolir  I'MrMil* 
et  toiiB  MS  priviMgea  Kj^TsIatifii  et  Jndlciairu,  changer  la  religion  de  I'^tat,  oonfisqnn 
les  bieDH  de  l'£gIi»e,enIevi)T  &  laConronDe  I'admiDiBtratiun  dus  relations  intemstioiislt' 
du  paya, — n'est-ce  pas  1e  i^gne  de  I'arbitraire  t 

Uais,  JDsqu'^  priSsent,  1e  Parlement  n'a  pas  enlevfi  &  la  Couronne, — c'eat-ft-dire,  am 
miniatres, — la  direction  de«  afiaima  ^traii^res.  II  pent  a'airuger  nne  partie  de  c«tt< 
directioD,  comme  on  1'a  fait  dana  d'antrospayn  tionstitntioDnels ;  inaia  qnant  ^ad'arro- 
ger  entiferement,  ee  aerait  ditSciie  datiH  I'l^tat  actuel  de  I'Enrope. 

J'faonore  I'AngteteiTK,  Le  fond  ut  m^me  la  forme  den  institntiona  des  fStata-Uuia  Mmt 
«mprunt^  &  la  m^re-patrie.  Nnnaaomniea  ce  que  nana  aommes,  d'abord  parce  qnenoa» 
aoramei  de  race,  de  langae,  de  religiou,  de  gt^nie,  d'^ncatiun  et  de  caract^re  briUn- 
niqnea.  J'ai  ^tudi^  I'Angleterre  ches  elle,  duua  ses  eoloniea,  dana  aea  6tablisseincntl 
d'outre-mer  et  aurtont  dans  son  tnai^Difique  empire  dea  Indea.  Elle  eat  riche,gm1d^ 
pniaasnte,  comme  £tat ;  non,  eelnn  nioi,  i  canse  de  la  sitj^tion  de  aea  minlatrea  i  li 
critJijuB  m^trioDleaae  et  Jonraali^re  de  la  Cbanibre  des  commaues,  mala  eu  d^pit  dr 
cela,  comuie  je  me  souriung  de  I'uvoir  entendu  dire  par  feu  Lord  Palmeraton.  Ce  n'est 
paa  le  c6t6  fort,  c'eatplut6t  le  e(H6  faible,  de  aou  gouTurnement;  on  le  voitdn  reafe  dani 
cetts  Gontroverae.  11  ne  vant  done  pas  Is  peine  <le  refuser  k  la  Conroune  dca  ponvoin 
ex6cntifs  ndceaaaires  Ma  paix  dn  royanme,  ni  dans  le  cub  actuel  de  orler  &  I'srbilTaiiv, 
eu  presence  de  I'omnipotence  rpcontine,  c'pHt-i^ire,  de  I'arbitraire  alwoludn  Parlemenl. 
dont  la  force  r^lle  tend  cbaqne  Jonr  &  se  coucenlrcT  de  plus  eu  plus  dnoa  la  wul' 
Chambre  dea  oomninnna. 

Uue  telle  constitution,  ansai  inddterminde,  continne  de  fonctionner,  ^rAce  aartout  sn 
boa  Hena  pratique  do  penple  anglaia,  It  son  r«apcct  aalutalre  dea  traditiona,  k  ano  fteoir 
gouverneuiental  particnlier,  k  au  louable  fiertf^  nationale  «t  it  I'filaatioit^  de  sea  fnnnr* 
politique)!,— 1^1  Bsticit^  qui  nennet  di- revevuir  et  de  placer  ilnna  la  clout  fjearrnHnff  loot 
ce  qui,  n'iniporte  ob,  danaleelimiteade  Tempire,  si'  met  en  relief  jiar  des  qnnlit^  i^mi* 
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Thus  liberty  aod  order  are  reconciled.  But  liberty  aad  order  equally 
require  tliat  tbe  public  peace  should  not  be  disturbed  by  tbe  intrigues 
and  mercenary  interests  of  individuals  for  want  of  a  little  repressive 
potrer  placed  in  the  hands  of  the  Crown. 

Parliament  in  its  omnipotence  mif^ht  easily  have  remedied  the  defects 
of  the  municipal  law  if  it  had  chosen.  It  has  since  done  so.  Bat  it  did 
not  do  it  in  proper  time,  and  this  it  is  which  constitutes  a  failure  in  the 
dne  diligence  of  the  Treaty. 

America,  on  tbe  contrary,  has  several  times  done  this  at  the  right 
momeut,  iu  tbe  iiitereHt»  of  her  friendly  relations  with  Oreut  Britain. 

THE  RUSSIAN  SHIPS. 

The  British  Counsel  quotes  and  approves  the  opinion  of  the  English 
Judges  given  in  Fortescue's  Reports.    Tbey  were  of  opinion     c™  of  a,  bu^ 
"that  the  Crown  had  no  power  by  law  to  prohibit  tbe  build-  •!■''"''» 
log  of  ships  of  war,  or  ships  of  great  force,  for  foreigners  in  any  of  His 
Majesty's  dominions."    (P.  18.) 

Two  Judges  had  given  this  opinion  in  1713 ;  other  Judges  (it  is  not 
said  how  many]  gave  the  same  opinion  in  1721.  The  vessels  were  built 
for  Russia,  and  contrary  to  the  remoDStrances  of  Sweden. 

In  1713  there  was  open  war  between  Russia  and  Sweden.  It  was  fonr 
years  after  tbe  battle  of  Pultowa.  Charles  XII  had  taken  refuge  in  Tur- 
key, and  the  Sultan  was  in  vain  endeavoriug  to  persuade  him  that  he 
ought  to  return  to  his  own  States. 

The  Elector  of  Hanover,  who  bad  become  King  of  England,  bad  Just 
taken  part  in  tbe  spoliation  of  Charles  XII.  Russia  had  conquered 
Finland. 

In  1714  the  Russians  burned  and  destroyed  the  Swedish  fleet  off"  the 
Island  of  Aland.  If  it  is  true  that  the  Czar  had  bad  vessels  of  war  built 
in  England,  there  is  no  doubt  that  these  vessels  contributed  to  the  vic- 
tory of  Aland. 

Conclusion ;  that  in  1713  the  interests  of  the  Elector  of  Hanover 


Ainsl  8e  trunvent  conclli^a  la  liberty  et  I'ordre.  Maia  la  liberty,  antaat  que  I'ordre, 
deniaade  que  la  paix  pabliqne  ne  aoit  pas  trouble  par  lee  intri^eB  eC  1m  iut^rflta 
merc^naircH  des  individuB,  faate  d'un  pen  de  poaToii  r^pneaif  con&<i  box  maiiu  de  la 

inmipotence  aorait  bien  pn  remMier  anx  d^fants  de  la  loi 

, , .  __ln.    11 1'a  fait  depnia  lo~"      ■•-  =  -  "  --  " '-=■  —  ' 

utile,  et  c'esli  1^  ce  qai  cODStitae  qd  uiaDquement  ai_ 
L'Am Clique,  aa  coiitiaire,  I'a  fait  pluBieura  fills  e 
relatioliB  oiDicales  avec  la  Oranda-Bretagae. 


Le  cotiseil  cite  et  approuve  I'opinion  des  jugee  anglais  dans  lea  rapports  de  For- 
tescue.  lU  fnrent  d'avia  "  qae  la  Couronne  u'uvait  pa«  le  pouToir,  seloD  lag  lois,  de 
d^fendre  la  conatruction  dea  uavlres  de  guerre,  ou  den  oavirea  d'uae  gtande  foro«,  ponr 
le  coinpt«  dea  ^tmngera  daaa  an  dea  itata  de  aa  Majesty  (p.  16.) 

Deax  luges  avaient  fmia  cet  avia  en  1713;  d'autroa  Jugea  (on  ne  dit  pas  combiea) 
i^iuirent  le  tneme  avia  en  1721.  On  cousImiBit  les  vaiaaeaux  pour  la  Rnasie,  et  en  oppo- 
•ition  am  remontrancea  de  la  Snfede. 


En  1713,  i1  ;  avalt  giierre  oQverte  entre  la  Rossie  et  la  SuMe.  C'^tail,  qnatre  ana 
apris  la  bataitle  de  Pultava.  Charles  XII  sMtait  r^fuei^  en  Turquie,  et  le  Sultan 
t^fforcAit  en  vain  de  lui  peraaader  qn'il  devait  retoumer  duna  ses  propnia  itata. 

L'filectenr  de  HanoTre,  devenn  Roi  d'Angletorre,  venait  de  prendre  aa  port  dana  lea 
driponilles  de  Cbnrles  XIT.    La  Rnaaie  avalt  oonquia  la  Finlande. 

En  1714,  les  Rnaaea  brQI&rent  et  d^tmlairest  la  flott«  Hu^doiae  devant  llle  d'AIand. 
8'il  eat  Trai  qne  le  Cznr  avait  fait  constniira  dea  vaissoanx  de  guerre  en  Angleterre,  U 
eat  hare  de  doute  qne  ces  valsaeanx  ooutribn^rent  &  la  victoire  d'AIand. 

Coneluainn  ;  en  1713  lea  int^rfita  de  I'Clectenr  dtt  Hanorre  le  portaient  &  &voiiaer, 
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iDduced  him  to  favor,  or  at  least  not  to  oppose,  the  policy  of  the  Czar; 
and  the  opiniOD  of  the  two  Judg;es  at  tb»t  period  were  nnofflcial  opiDiODs 
of  no  value. 

Aa  to  the  opiDion  of  1723,  the  wind  then  blew  the  other  way :  Eng- 
land was  in  favor  of  Sweden ;  the  peace  of  Nenstadt  had  jnst  been  cod- 
clnded ;  and  the  conBtruction  of  vessela  of  war  for  the  service  of  the 
Uzar  was  no  longer  contrary  to  European  iuternatinnal  law. 

To  return  to  the  question  of  the  power  of  the  Crown.  Were  they 
armed  or  nnarmed  vessels  which  were  heing  built  for  the  Czar!  His- 
tory is  uot  explicit  on  this  point.  In  the  former  case,  there  would  have 
been,  in  1713,  open  violation  of  inteniational  law.  There  is,  then,  reason 
to  believe  that  these  vessels  were  not  armed. 

The  Report  speaks  of  "  HU  Majesty's  dominiong,^  What  dominions! 
England  T    I  doubt  it. 

N^ow  suppose  that  from  1713  till  the  Act  of  1819,  there  was  in  England 
uo  law,  no  power  of  coerciou,  capable  of  preventing  the  baildiug,  eqnip- 
ping,  arming,  and  sending  fortli  of  vessels  of  war  intended  to  tight 
against  a  State,  the  friend  and  ally  of  England. 

Then,  during  that  great  eighteenth  century,  and  daring  no  one  ciu 
tell  how  many  centuries  previous,  England  had  been  entirely  powerless 
to  defend  her  own  sovereignty,  and  to  protect  her  friends  against  the 
crimes  of  foreigners  making  her  territory  the  base  of  their  twlligereot 
operations. 

I  do  not  believe,  X  will  never  believe,  that  such  was  the  national  impo- 
tence of  EDglaud,aiid  I  do  uot  understand  iiow  any  one  can  attempt  I« 
push  the  exaggeration  of  private  liberty  so  far  as  to  annihilate  all 
national  sovereignty,  and  to  make  England  the  involuntary  accomplice 
of  alt  the  maritime  wars  of  Europe. 

Consequently,  I  leave  out  of  the  question  the  opinions  report«d  by 
Fortescue.  It  is  not  my  business  to  fathom  this  mystery,  but  assuredly 
a  mystery  there  is ;  and  I  beg  the  Arbitrators  to  be  so  good  as  to  con 
suit  the  numerous  contrary  opinions  collected  in  Note  (B)  annexed  to 
the  Argument  for  the  United  States. 

on  t«nt  au  mains  k  ne  pas  entraver,  la  poUtiqae  da  Cxm;  et  I'avis  des  deax  jdjc" 
d'alors  ^taiuut  dea  uviii  otticieux,  rsus  valeur  aucune. 

Quant  h  I'avis  Ae  1723,  le  vent  avait  alora  tourn4  :  rAuKlet«rre  farorisait  la  SnMe; 
la  paix  do  Neustadt  venait  d'Atni  couclua ;  et  la  conatTactioa  dea  raiweaax  de  guenc 
pour  le  service  da  Czar  n'dtoit  plus  en  conflit  arecle  droit  den  gens  deVEarope. 

Bevenons  &  la  queatiou  dn  pouvoir  de  la  Coaronne.  fttaieot-oe  de«  vaisMMi 
anu^  en  (cnerre  oil  des  -vaisaeauz  nou  armte  en  gnom  qn'on  constmisit  ponr  ie 
Czar !  L'bistaire  n'eat  pas  explioiM  snr  ce  point.  Dans  Je  premier  cas,  il  y  Mirait  to. 
en  1713,  violation  tnanifeste  dn  droit  dea  gens.  Doao,  il  ;  a  lieu  de  croire  qaecn 
vaiMeaux  n'^taient  pas  arm&i  en  guerre, 

Le  rapport  parle  "  do  dial*  de  sa  MajeiU."   Qnols  ritats  T  L'Angleterre  t   J*eii  doute. 

Or,  auppoeans  qne,  depuis  1713  Jasqu'^  la  loi  de  1619,  il  n'y  tut  en  en  Angletem 
ancunelo),  aacun  pouvoir  coercitif,  oapablea  d'empeoherdaos  sea  ports  la  oonatnetioD. 
I'^Dipemeiit,  rarmement  et  I'eipMition  dea  valaseaaz  de  gnemi  deatin&i  &  oonibattra 
contre  nn  ^tat  aiul  et  alli6  de  I'Angletorre. 

Alora,  durant  ce  grand  dii-liuiti^me  aibcle,  et  dnrant  on  neaait  combien  de  Hiteln 
ant^rienrs,  I'Angleterro  aarait  v^cn  dans  nu  £tat  de  complete  impnissance  i.  d^feadn 
ea  prapre  souveraiaet^  et  ^  prot^ger  ses  amis  centre  tea  attentats  dea  dtrangen  qui 
feisaient  de  son  territoire  la  oase  de  leurs  op6rationa  belli K<^raD tea. 

Je  ne  orois  pas,  Je  ne  croirai  jamais,  que  telle  ait  6t6  I'iiopuiaBAnce  nationate  Ar 
I'Angleterre,  et  je  ne  eamprends  pas  qu'on  venille  pousser  I'eiag^ration  de  la  liberl' 
privee  jusqn'aa  point  d'annihiler  tonte  soDvoralnete  nati»nale,  et  de  faire  de  I'ADglc- 
tetre  la  complice  involontaire  de  touteslesguerres  maritimeede  I'Europe. 

Par  cons^nent,  j'icarte  de  la  qneation  les  opinions  rapport^es  par  Fortoaone.  J» 
n'ai  pas  &  pcnfitrcr  ce  myst^ro ;  mais  assnr^ment  il  y  a  uu  myat^re ;  et  Je  prie  lei  *r- 
bitces  de  Tonloir  bten  consntter  lea  nombreus  avis  contraires  rmaMmblA  d»tia  la  now 
(B)  annexe  anptaldoyer  des  Etats-Unis. 
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LAWS  OP  FOEEIQN  COUNTRIES. 

The  British  Case  had  affirmed  that  the  United  States  aud  Great 
Britain  were  the  only  two  countries  haviug  muDicipal  laws  rnmcn.ii.^  i,... 
fitted  to  secure  the  observante  of  neutraSty.  In  reply  to  •^■""""""■"^ 
this  asBertioD  we  have  quoted  and  commented  on  the  laws  of  various 
foreign  conutries,  and  the  ohservations  of  jutista  of  those  countries ; 
and  these  quotations  prove  that  such  laws  exist  everywhere  throughout 
Europe  and  America. 

The  British  Counsel  disputes  this  proposition  on  the  grouud  of  the 
breviiif  of  most  of  these  foreign  laws,  and  of  the  imperfect  judgment  of 
aXetherlauds  statesman,  without  closely  examining  the  text  of  these 
laws,  or  the  commentaries  of  native  jurists  which  estahlish  their  true 
nature. 

In  this  the  British  Counsel  misapprehends  the  characteristic  quality 
of  all  the  laws  of  these  countries,  I  mean  their  brevity,  when  compared 
with  the  laws  of  Great  Britain,  and  of  her  imitators,  the  United  States. 

In  all  the  laws  called  "  neutrality  laws,"  of  whatever  country,  there 
are  two  principal  objects :  first,  to  defend  the  national  territory  against 
any  encroachment  on  the  part  of  foreigners  ;  and,  secondly,  to  prevent 
individuals,  whether  natives  or  foreigners,  from  committing  ou  their 
own  authority  acts  of  hostility  to  foreigners  on  the  national  territory, 
which  might  expose  the  State  to  a  declaration  of  war,  or  to  reprisals  on 
the  part  of  another  State. 

Such  are  the  provisions  of  many  codes ;  as,  for  example,  those  of 
France,  Italy,  the  Netherlands,  Portugal,  Spain,  and  Belgium, 

It  is  obvious  that  these  provisions  of  the  penal  codes  of  the  different 
countries  of  Europe  comprise  the  same  subject,  and  have  the  same 
objects  as  the  English  and  American  law;  omitting,  however,  the  details 
of  procedure.  But  in  France,  in  Italy,  and  elsewhere,  the  rules  of  pro- 
cedure are  to  be  found  in  the  codes  of  procedure,  aud  it  becomes  useless 
and  inexpedient  to  repeat  these  rules  with  regard  to  each  article  of  the 
penal  code. 


Le  iiifmoiTe  de  la  Granile-Eretngiie  avait  afBrm^  qoe  lea  I^tata-Unis  et  la  Grande 
Breta^ilu  Bout  leg  deux  seiils  pays  qui  aiect  des  lois  mnnici pales  propras  li  oasnrer  I'ob 
urTatioD  de  la  neiitralite.  En  reapoDse  ik  cetto  assertiou,  nous  avaas  cM  et  com 
uent^  leg  lots  de  divers  pays  ^traofferH  et  les  observationa  des  juriates  de  cea  pa;a  , 
eCrea  cttatioDad^Dioutrent  quede  tcllea  loia  exiatent  parCoot  en  Europe  et  en  Am^ri que. 

Le  couaeil  couteate  cette  propoaltioa  en  ae  fondant  Bur  la  briii:eU  de  la  plupnrt  de 
ces  lois  i^CrangtreB,  et  aur  I'app nidation  iiuparfaite  d'un  horn m d  d'i5 tat  n^rlandaia, 
■ana  examiner  de  pr^a  le  t«xte  de  cee  loia,  ainai  que  lea  commentairea  de  juriatea  no- 
tinuBux  qui  en  ftablisaeut  la  veritable  nature. 

Ed  ceci,  le  conaeil  ae  m^prend  aur  la  quality  caract^riatiqne  de  toutea  les  loia  de 
ceH  payg ;  je  renx  dire  lenr  bri^vet^  couiparativetnetjt  aui  lois  de  la  Grand^Brelagne 
et  de  a«a  imitateura,  lea  Ctats-Unis. 

DaDa  toutea  lea  loia  dites  "  de  neutraliti^,"  dons  quelque  paya  que  ce  aoit,  il  f  a 
deiix  objeta  capitaux :  premi^remeut,  di^teudre  le  territoire  national  contre  tout  em- 
pi^tement  de  la  part  detK^lrauKera  ;  et,  aecondement,  einpAcherdesindividaa,  nationaux 
ou  ^trangera,  de  commettre  cle  leur  propre  autorit^  dea  octea  d'hoatilit^  £traugi>re  but 
le  territoire  national,  pouvant  expoaer  I'l^tat  ii  une  dt!claratiion  de  gnerre  on  ii  des  re- 
priwillea  de  la  part  d'uu  autre  I'tat. 

Tellea  sont  lee  provisions  de  plusieui's  codes,  comme,  par  exemplc,  ceux  do  France, 
d'ltalle,  dea  Paya-Itaa,  de  Portugal,  d'Kspaguo  et  de  Belgiqne.  * 

II  eautc  aux  yeux  i[ue  cea  previsions  des  codes  pduaux  dca  divers  pays  de  t'Europe 
embnuaent  lo  nifime  anjet  et  out  lea  mCmea  objeta  qne  la  loi  anglaiae  et  que  la  loi 
auOiioaine,  en  oinettant  toutefoia  lea  details  de  procedure.  Mais,  eu  Franco,  en  Italie 
etaillenis,  an  trouve  lea  regies  de  proc6dore  daos  lea  codes  de  pruc^dure,  et  il  devient 
inopportun  et  inutile  do  rC'iJi'ter  cea  ri^glea  iL  propos  de  ohai[iie  article  clii  coiie  pi^nal. 
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Tbc  ^'etherlantls  Minister,  in  the  dispatcb  referred  to,  points  out  ttie 
neutrality  law  of  his  country  after  having  inconsiderately  said  that  no 
snch  law  existed.  It  is  only  on  a  qaibble  of  words  that  the  British 
Goansel  bases  the  extravagant  inferences  to  which  this  dispatch  has 
given  rise.  But  the  Netherlands  law  is  copied  from  the  French  Penal 
Code.    It  is  impoBsible  to  mistake  its  t«nor  and  signification. 

Moreover,  this  law  is  comnient«d  on  at  length  by  French  writers  of 
nndispnted  authority,  Dalloz,  Chanvean  and  H61i6,  Bourgnignon,  Car- 
iiot,  and  others,  who  all  express  themselves  entirely  in  the  sense  of  onr 
Argument.  All  this  will  be  found  in  the  documents  annexed  to  our 
Counter  Case.  And  we  have  added  an  opinion  by  the  late  M.  Berryer, 
which  shows  that  these  articles  of  the  French  code  apply  to  certain 
proceedings  of  the  Confederates  iu  France  with  regard  to  the  eqaip- 
ment  of  vessels  of  war,  proceedings  entirely  identical  with  those  which 
took  place  in  England,  (Connter  Case  of  the  United  Btates,  French  trans- 
lation, p.  490.) 

In  support  of  this  conclusion  we  have  cited  decisions  of  the  French 
Courts. 

It  is  the  same  with  Italy :  we  have  quoted  Italian  commentators  in 
support  of  our  proposition,  and  these  commentators,  in  explaining  their 
own  law,  adopt  the  conclusions  of  the  French  commentators. 

The  same  ideas  are  found  in  the  Spanish  and  Portuguese  commenta- 
tors on  the  subject  of  the  similar  provisions  of  their  codes.  We  cite 
Silva  Ferrao,  for  Portugal,  and  Pacheco  and  Gomez  de  la  Berna,  for 
Spain,  (u&i  supra,  pp.  553,  576.)  These  commentators  reason  as  well  as 
we.  It  seems  to  me,  on  the  subject  of  military  expeditions  and  priva- 
teers. I  do  not  understand  this  contemptuous  tone  on  the  subject  of 
foreign  laws.  It  cannot  be  believed  tliat  all  juridical  knowledge,  all 
morality  of  thought  fn  legislative  matters,  are  the  exclusive  and  abso- 
lute property  of  England  and  the  United  StAtes. 

The  British  Counsel  passes  very  lightly  over  the  laws  of  Switzerland 
and  Brazil. 

On  a  study  of  the  laws  of  Brazil  it  is  found  that  the  definitions  of 

Le  miniatTe  nrierlandais,  dnns  Udi^pAche  cit^e,  aifpale  U  loi  de  neutrality  de  ton 
pays,  api^s  avoir  dit  iDcoueid6r6ment  iiu'il  n'oxiataiC  pas  de  lui  pareillo.  Ce  n'est  qDc 
snr  uue  i5i|uiv(Miue  de  moU  que  le  conseil  fnnde  les  iuductiona  extra vagantes  aaxnarlliri 
cetto  d^pf  cliB  a  donnd  lien.  HaiB  la  lot  nderlandaise  eat  copi6a  Rur  le  codo  p^oai  tna- 
I'ois.   11  est  impossible  de  se  rndprendre  sur  aa  teDour  et  aa  ai^lflcatiaD. 

De  plua,  cette  loi  est  looguemeiit  commenti^o  par  dca  6crivains  fraufaiB  d'aas  aatoritr 
inconteat^e,  Dalloz,Chaaveau  et  H^lie,  Bourguignoa,  Carnotet  autres,  qui  toas  abondeai 
dans  la  aeuae  de  aotre  plaido;er.  Toot  cela  ee  trouve  dans  lea  pieces  jastiQotiTc* 
aDnex6ea  h  notra  contre-m^moiTe.  Et  uoua  ;  aroni  aJoutiS  nne  cousultatiou  de  (m 
M.  Bcrryer  qai  d^moutre  que  ce«  articles  du  code  fran^aia  a'appliqaeot  k  certaicet 
inenAea  aes  ronf^d^i^s  eu  France  au  aujet  de  r^qtiipeineiit  dea  bfttimenta  de  ^errc. 
menses  ou  tout  Identiques  t  cellcs  qui  ont  eu  lieu  en  Auglotorre,  ( con tre-iui! moire  des 
£Cats-UDia,  tr.  fran^aiao,  p.  4W.) 

A  I'appu!  de  cette  conclusion  nous  BVoa«  citi^  des  d<<cisions  des  tribnuaiix  franfii^ 

n  en  eat  de  mftme  pom  i'ltolie :  nous  avous  citiJ  des  comitientateurs  italiens  ft  Tappol 


,  ropoaitioD  ;  et  ccs  commeiitateura,  en  expiiquant  icur  propre  loi,  adoptent  les 

conclusioua  dea  commoutateurB  franf  i  ' 


On  retrouve  les  mf  mes  idi^es  dans  lea  eoDimentnlenrs  nspa^nols  et  portncais  aa  kdjm 
doprdvisionsaemblablesde  lenrs  codes.  Nous  citons  Silvn  FeiTBo,pour  le  rortuj^, 
et  Pacheco  et  Gomez  de  la  Serna,  pour  rEspngoe,  (iibi  Riipnt,  pp.  553,  b76.)  Cea  cou- 
mentateura  rfLtaoonent  nuasi  bien  une  nous,  ce  uie  ecuible,  aa  aujet  dee  expiSdilieai 
militaires  et  des  coraairea.  Je  no  coo^ois  pas  cos  allures  drtdaiKOeusea  an  sqjet  dca  loia 
■^trane^res.  II  ne  faut  pant  croire  que  tout  savoir  Juriilique,  que  toiit«  morality  dn> 
id  des  {legislatives,  eoieut  1'apanage  exclusif  et  nbsQlu  de  I'Aiigleterre  et  des  £tals-I.'n>>- 

Le  conaeil  gliaae  tr^s-li^gi'remont  sur  les  lois  lie  la  Suisse  et  du  Bn^il. 

Ed  etudinnt  les  lois  du  Brdsil  on  ;  trouve  que  les  di^&uitions  des  crimes  de  celt' 
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crimes  of  thUi  category  are  more  compreliensive  aud  more  complete  than 
those  of  the  laws  of  England,  [nbi  gvpra,  p.  594.) 

Among  the  documents  anuesed  to  the  BritisU  Case  are  two  letters 
which  famish  matter  for  reflection. 

Sir  A.  Paget,  British  Minister  in  Tortngal,  acknowledging  the  receipt 
of  a  diajjateh  from  the  Portngnese  Minister  of  State,  adds : 

There  is  one  point,  howevnr,  upon  which  Hor  M^esty's  Govsmnient  are  most  dn- 
airoDB  of  inforniBMoD,  to  which  jour  Eioellency's  note  and  the  iiicloanreti  it  contain* 
do  not  refer,  namelj,  wbat  Imwb  or  regnlBtionB,  or  any  otiier  meami,  are  at  the  disposal 
of  tbe  Portuguoae  GovernuleDt  for  preventing  within  ita  territory  any  act4  which 
wonid  be  rioTatiouR  of  the  Portugnese  neutrality  laws,  as  contained  id  the  declarations 
of  oantiality  which  yuur  Excellency  has  transmitted  l-o  meT 

And  M.  Gazal  Itibeiro  replies  as  follows : 

In  reply,  It  is  my  duty  to  state  to  your  Eicelleocy  that  the  laws  and  regulations  in 
the  matter  are  those  which  were  iaclosiMl  in  wy  note  of  the  35th  of  that  month,  or 
were  mentioned  in  those  ducnments,  and  the  means  of  execution,  in  the  case  of  any 
TioUtioD  of  neutrality,  are  criminal  proceeding,  the  use  of  force,  complaints  addressed 
to  foreign  GoTernments,  or  any  other  means,  in  order  to  meet  some  particular  occur- 

I  can  well  believe  it.  Where  there  is  a  will  tUe  means  are  not  want- 
ing. 

The  British  Counsel  is  mistaken  when  be  maintains  that  the  United 
States  do  not  understand  these  laws,  so  clearly  commented  on  by  the 
writers  referred  to,  and  applied  by  courts  of  law  and  jnrists  with  at 
least  as  mnch  learning  as  tbe  corresponding  laws  of  England. 

As  lor  Switzerland,  we  have  collected  in  onr  evidence  valuable  docu- 
ments showing  the  zeal  and  good-will  with  which  that  Bepublic  main- 
tains its  neutrality  in  the  midst  of  the  great  wars  of  Europe. 

I  beg  also  to  refer  to  the  explanations  of  the  law  of  Switzerland  by 
the  Federal  Council,  on  the  occasion  of  the  Concini  affair,  to  show  that 
the  Counsel  of  Great  Britain  is  utterly  mistaken  in  his  appreciation  of 


caUgorie  sent  plus  compr^hensivea  ot  plna  complfetes  que  cellns  des  lois  d'Angloterre, 
(«W  iiipra,  p.  5iM.) 
Paroii  les  ]>i^ces  aiinexi^ea  an  mi^moire  britannique,  11  y  a  deux  lettres  qui  donnent  & 

nSflSchir. 

Sir  A.  Paget,  miniatre  auglaia  en  Portugal,  en  accusant  reception  d'nne  ddpAcbe  da 
ministre  d'i<tat  portugaia,  ryoute; 

"  II  y  a  ni^anniuina  uu  puint  sur  lenuel  le  gouvernemant  de  aa  Mt^estd  ddsirebeauconp 
avoir  dcH  renseignements,  et  anquel  la  note  de  votre  excellenoo  et  lea  pieces  qu'olle 
renfernie  u'out  pna  trait,  c'est,  &,  aavoir,  quelles  loia  ou  qnela  ritglementa,  ou  quels  autres 
moyena.  aont  h  la  diapositiou  dn  gouvBrnsiuent  portugaia  pour  emp£cher  sur  son  terri- 
toire  lea  actca  i|ui  aeraieut  en  violation  avec  («ic)  les  lois  de  la  uentraliti!  portngaiae, 
coiume  il  eat  contenu  dana  lea  declarations  que  votre  exoellence  m'a  transmiaes  F 

Et  U.  Cazal  Eibeiro  rdpoud  comma  suit: 

"En  r^punso,  il  eat  de  mun  devoir  d'informer  votre  excellence  que  lea  loia  et  lea 
r^);lenienC^  aur  cette  matibre  sont  ceux  qni  iJtaient  contenus  daus  ma  note  da  25  de  ce 
moia  ou  mentionn&i  djina  oea  documents  ;  et  las  moyeus  d'eil^oution,  daus  le  caa  d'nne 
violation  de  noutralitiS,  sont  des  procedures  criminelles,  I'emploi  de  la  force,  les  plaint^s 
adresa^es  aui  goiivemsments  6traugera  on  d'autres  moyeus  pouvant  amener  quelqnes 
circonstancea  pnrticulibrea." 

Je  le  croia  bion,     Lili  oil  la  vnloutd  ae  tronve,  les  moyeus  ne  mauquent  pas. 

Leconseil  se  trompe  quand  il  soutiaut  que  lea  Etats-Uuia  ne  compreunent  paa  ces  lois 
commeutf^es  ai  clairemeut  par  des  6crivuius  citi5s,  et  appliqudea  par  des  triuunani  et 
des  jnrisconsultca  du  moins  nuaai  aavam men t  quit  lea  loia  correspoudantea  de  I'Angle- 

Ponr  la  Suisse,  noua  avoos  nuscmliM  dans  nos  pieces  Jnatiflcatives  des  documents 
pr^ieux,  qai  d6montrent  le  zi^Iu  et  la  bonne  volontd  que  cette  rfpublique  apporte  au 
muntien  de  aa  noutralitiS  nu  milieu  des  grandeB  guems  europfeones. 

Je  cite  aussi  I'explication  dea  lois  de  la  Suisse  Goun^  par  le  Conseil  f^dral  &  propos 
de  Valliiire  Concini,  pour  di^montrcr  qne  le  couaeil  do  la  Grande-Bretague  se  m6prend 
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tbese  laws,  as  well  as  of  those  of  Italy  and  Brazil,  ("  Droit  public  suissi^,'' 
vol.  i,  p.  459.) 

Kow,  I  appeal  to  tbe  lionorable  Arbitrators:  let  them  jndge  and  de- 
cide which  is  right  with  regard  to  Ihese  laws, — Great  Britain  reljing 
apou  an  equivocal  expreasiou  in  a  diplomatic  dispatch,  or  the  UDited 
States,  who  rely  upon  the  text  of  these  laws  and  on  the  commentarieB 
of  tbe  bestjurista  of  France,  Italy,  Spain,  Portugal,  and  Brazil. 

I  refer  particularly  to  the  honorable  Arbitrators  on  the  question 
whether  tbe  institntions  of  England  are  In  reality  more  constitutional 
than  those  of  Italy,  Brazil,  and  Switzerland.  According  to  the  opinion 
of  the  British  Counsel,  the-se  conntriea  possess  no  neutrality  laws.  But 
the^  observe  tbe  duties  of  neutrality,  and  they  observe  them  withont 
infringing  their  Constitution.  Which  then  is  mistaken  with  regard  to 
them  !    England  or  America  ! 

THE  UlWS  of  the   UNITED  STATES. 

The  Counsel  of  Great  Britain  devot«s  much  space  to  the  discussion 
■n.,  1...  of  tk.  ''^  ^^^  '^"^  ^^  ^^^  United  States.  1  shall,  I  think,  require 
vn„l\  "lit.  .,'  less  time  to  reply  to  his  Argument. 

The  Counsel  endeavors  to  prove  that  the  law  of  the 
United  States,  in  so  far  as  it  relates  to  this  question,  is  limited  to  the 
caee  of  an  armed  vessel. 

With  tbi8  object  he  quotes  expressions  from  tbe  third  section  of  the 
law,  which  enacts  certain  penalties  against  "  any  person  who  shall, 
within  the  limits  of  the  United  States,  fit  out  and  arm,  or  attempt  to  fit 
out  and  arm,  or  shall  knowingly  be  concerned  in  the  fumishhig,  fitting 
ojit,  or  arming  of  any  vessel,"  with  intent  that  sucli  ship  or  vessel  should 
be  employed  in  the  service  of  a  belligerent  foreign  Power. 

Arguing  from  these  expressions  in  the  law  he  believes  that  to  con- 
stitute an  ofl'ense  the  vessel  must  have  been  armed,  or  an  attempt  must 
have  been  made  to  arm  ber. 

dn  tout  au  tout  dans  mu  appreciation  de  cea  loU  aussi  bieu  qae  daDR  I'appreciatiou  il» 
celles  de  I'ltalit:  et  du  Brfiail,  (Droit  public  Suisse,  tome  i,  p.  459.) 

Mainteuant,  je  me  rap[torte  aux  bouorafalBs  arbitres :  qu'ila  Jugent  et  d^cident  qui 
a  raison,  an  aiijet  de  ces  lois,  do  la  Grande- Bretagne,  se  foodant  sat  on  mot  ^qairoqae 
dana  nae  diSp&che  iliploniatic(ue,  ou  dee  StAts-Uuis,  ee  foiidant  aiir  1e  textr  m^iue  dw 
IoIb  et  leg  commeataires  den  meilleura  Juriscousultes  de  la  France,  de  I'ltalie,  d« 
rEapagup,  du  PortURal  et  du  Bn^ail, 

Je  ui'hu  riSf^re  surtoot  aux  Louoralilea  arbitrea  pour  savolr  d  lee  InatitiitioDi  de 
rAngleterre  goat  vraimeut  plua  coDBtitationellee  que  oelles  de  I'ltalie,  da  Br^l,  de  !■ 
Snisae.  D'apr^  ropiuiuii  du  eouseil  de  la  Oraude-Bretagoe,  oe«  pa.fB  De  poeaMeot  pu 
des  luis  de  ueutrotlt^.  Maia  tla  obaerveiit  lee  devoirs  do  la  neutrality,  et  ila  lea  obaerrcDt 
BBUa  porter  ntteiute  ii  lenr  conKtitiitiuii.  Qni  doDC  se  trompe  k  lear  rigard  T  Eit-tf 
rAnglcterre  f    Eat-cc  I'Aradriqne ! 

LES  I.OIS   PES   f.TATS-CMS. 


JjS  conseil  a'tSbrce  de  pronver  que  la  loi  dea  fStatn-Unla,  on  taut  cc  qni  regard?  1> 
question,  eat  limitfe  au  caa  d'au  vaiaaean  armiS  en  guerre. 

A  cet  effet,  il  cite  lea  expreHsions  du  S'"  article  de  K  loi,  qui  frappe  de  certainn 
peinea  "  toate  peraonno  qm  dana  lea  frontitlrea  dea  £tata-Unia  £qaipe  et  amie  «■  ;irrnr, 
on  t&che  d'6quiper  et  armer  en  guerre,  ou  preud  nne  part  intelltgenta  &  rapproniio"'- 
menf,  VAjuiptmait  ou  I'arniement  en  guerre  d'aucuu  navire  ou  b&tlment,"  dana  le  but 
d'eniployer  ce  navire  ou  bAtiment  au  acrvice  d'uue  pniasance  bellig^ranba  ^trang^re. 

AppuyA  anr  cph  exprcaaious  de  la  loi,  il  croit  que  pour  conatituer  la  ccinte  il  faat 
(jue  le  navire  ait  6lf  arni^  en  guerre  ou  qii'on  ait  t«nt^  de  I'armer  en  guerre. 
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But  as  a  qnestion  of  jarispnideBce  this  interpretation  of  the  law^is 
entirely  eiroDeons.  It  is  established  in  the  United  States  that  it  is  not 
the  a&tnre  of  the  preparations  which  constitutes  the  offense,  bnt  the 
inteDtioQ  which  dictates  the  acts.  The  doctrine  is  tbns  stated  by 
Dana: 

As  to  tlie  prepnriiig  nf  vesKels  ^ttbin  onr  jiirmdiction  for  HubxequnDt  hoatile  opora- 
tions,  the  test  ne  have  applied  baa  not  been  the  extent  and  cbaracter  of  tbe  prepara- 
tions, bnt  tbe  inteut  with  which  the  particnlar  acts  are  done.  If  an^  peraon  iloea  anj 
act,  or  attempts  to  do  any  act,  toward  aueb  preparation,  with  the  intent  that  the  vee- 
He!  shall  be  employed  in  hostile  operations,  be  is  Kullty,  without  reference  to  the  com- 
pletion of  tbe  preparations  or  the  extent  to  which  they  may  have  gone,  and  atthouf{h 
bis  attempt  ma;  nave  resalted  in  no  definite  progress  toward  the  completion  of  the 
preparations,  the  procuring  of  materials  to  be  nsed  knowingly  and  with  intent,  &o., 
IS  en  otfense.  Accordingly  it  is  not  necessary  to  show  that  the  vessel  was  armed,  or 
was  in  any  way,  or  at  any  time,  before  or  after  the  act  charged,  in  a  condition  to  com- 
mit acts  of  hostility. 

No  cases  have  arisen  as  to  the  combination  of  mnteriats  which,  separated,  cannot  do 
acts  of  hostility,  but,  nnit«d,  constitnte  a  hostile  instrnmentality  ;  for  tbe  intent  cov- 
ers all  cases  and  furnishes  the  test.  It  must  be  immaterial  where  the  combination  is 
to  take  place,  whether  here  or  elsewhere,  if  the  acts  done  in  our  territory — whether 
acts  of  building,  fitting,  arming,  or  of  procuring  materials  for  these  acts — be  done  as 
port  of  a  plan  by  which  a  vessel  is  to  be  sent  ont  with  inteut  that  she  shall  be  em- 
ployed to  cruise.    (Argument  of  the  United  States,  pp.  3HS,  364.) 

These  extracts  from  Dana  are  authoritative  on  the  question.  The 
trae  interpretation  of  the  law  has  been  laid  down  in  a  decision  of  tbe 
Supreme  Court  of  the  Unitetl  States.  Tbe  Court  determined  "  that  it  is 
not  necessary  that  the  ressel  sbonld  be  armed  or  in  a  condition  to  com- 
mit hostilities  on  leaving  the  United  States."  (United  States  vn. 
Quincy,  Peters's  Keports,  vol.  vi,  p.  445 :  vide  Opinions,  vol.  iii,  pp.  738. 
741.) 

Such  is  the  law  as  understood  and  practiced  in  America.  Two  of  the 
Counsel  of  the  United  States,  Mr.  Evarts  and  myself,  have  administered 

Mais,  en  mati^re  de  Jurispnidance,  cette  ioteipr^tatlon  de  la  loi  est  parfaitement 
urron^.  II  est  £tabli  aax  J'.tata-Unis  qne  ce  u'est  pas  le  caract^re  des  ptijpamtifs  qui 
coustitue  le  crime,  mais  riuCeut ion  qui  pi^side  auz  actes.  La  doctrine  eat  exposde  par 
Dana,  comme  salt : 

"Quant  ik  la  preparation  denavirea  dans  notre  jnridiction  pour  des  actes  d'boetilitj 
ult^rieuiB,  le  cnti^riuiu  que  nous  invoqaons  n'^st  pas  I'^teudue  et  le  caractvre  des  pr£- 
paratiCt,  mais  I'lntentiou  qui  pnSside  aux  actes  paiticulien.  Si  uue  personne  occoni- 
plit  ou  t«nte  d'aocomplir  nn  acte  tendautilcespT^paiatiftdau8l'int«ntion  quelenavire 
soit  employi!  it  du  actes  d'hostilit^,  cett«  personne  est  coupable,  sans  qn'on  ait  ^gard 
ii  I'achJivBmeat  des  pr^paratifs  ou  au  degr^  auquel  ils  peuvent  avoir  616  ponssiSs,  et 
■jaoiqae  sa  teutatLve  n'ait  en  rien  fait  avancer  t'acb&vement  de  ces  pr^paratifs.  Four- 
nit  des  mat^rianx  dont  il  dnit  dtn  fait  usage,  on  connaissanoe  de  cause  et  avec  inten- 
tion, constitue  un  di^lit.  C'est  poarquoi  il  n'est  pas  mScessalre  de  ddmontror  que  le 
iiavire  I'tait  armi!,  ou  dtait,  Jusqu'ik  un  certain  point,  ou  ii  n'importe  quelle  ^poque 
avantou  ap^^s  facte  incrimin^.  en  <itat  de  commettre  des  aotes  d'hostilite. 

"On  n'a  point  soalev^  de  liliges  relativement  A,  ta  reunion  des  mat^Sriaux  qui,  pris 
isoMoient,  as  peuvent  servir  Si  des  actes  d'hostilit^,  mais  qui,  r^unis,  constituent  des 
instruments  d  hostility ;  oar  I'intention  couvre  tons  les  cos  et  fonmit  le  crit6rium  de  la 
calpabilil£i  Pen  Impoite  oti  la  riSunion  doit  avoir  lieu,  dans  tel  endroit  ou  dans  tel 
autre,  si  les  aotes  commis  sur  notie  territoire, — qu'il  a'agisse  do  construction,  d'^quipe- 
men^  d'annemeut  ou  de  foumiture  de  mat^rianx  pour  ces  actes, — font  partie  dun 
plan  par  suite  duquel  un  uavirednit£treexp£di6  dausle  but  d'etre  employiS  eu  crosii-ro." 
(Plaidoyer  des  Etata-Unis,  pp.  349,  :<50.) 

Cea  eztraits  de  Dana  font  autorit^  dans  la  mati^re.  La  veritable  interpretation  do 
la  loi  a  ft6  ^tablie  par  une  d^ision  de  la  Cour  luprfme  des  fitats-Unis.  La  Cuur  n 
(l^termiu^  "  qu'il  n  est  pas  n£cessaire  que  le  vaisseau  soit  arm6  ou  dans  upn  cunilition 
i|ai  lui  permetl«  de  commettre  des  hostilib^s  an  moment  de  sou  depart  des  Ctutfl-iruis." 
(United  States  r».  Quincy,  Peters's  HeporU,  vol.  vi,  p.  445;  ridr  OpiaionB,  viil.  iii,  pp. 
736, 74  L) 

Telle  est  la  loi  commo  on  I'entend  et  commo  on  la  pratique  en  Am^rlque.  l)eux  des 
conseils  des  Etats-Unis,  M.  Evarts  et  moi-mi'me,  avons  admliiietrd  le  Ddpart(.-ni<-tit  de 
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the  Department  of  Justice,  and  we  hare  so  personal  a  knowledfice  of  tbis 
law  that  we  also  can  speak  anthoritatirely  on  the  subject.  I  affirm  that 
the  interpretation  of  this  law  propoaoded  by  the  British  ConoBel  is  abso- 
lutely contrary  to  the  interpretation  recognized  in  the  United  States. 

I  heg  to  call  attention  to  the  expressio  ns  of  the  temporary  Act  of  1838, 
reported  by  myself  to  the  Congress  of  the  United  States.  That  Act 
allows  the  seizure  "of  any  vessel  or  rehicUf"  armed  or  nnarmed,  when 
there  are  any  circnmBtauces  which  give  probable  caase  to  believe  that 
snch  "  vessel  or  vehicle"  is  intended  for  military  operations  against  a 
foreign  State.     (United  States  Statutes,  vol.  y,  p.  213.) 

This  Act  had  Wen  drawn  up  according  to  the  received  iuterpretatioo 
of  the  permanent  Act. 

It  follows  that  the  whole  stmctnre  of  criticism  which  is  bailt  up  by 
the  Counsel  on  the  subject  of  the  preventive  powers  of  the  President  of 
the  United  States  falls  to  the  ground.  He  supposes  that  that  power  is 
limited  to  the  case  of  an  armed  vessel,  because  he  supposes  that  the 
penal  clauses  have  only  that  extent.  He  is  mistaken  on  both  points. 
The  preventive  powers  of  the  President  apply  to  all  cases  withia  the 
Act,  to  "  all  the  prohibitions  and  penalties  of  the  Act."  Now  the  Act 
does  not  require  that  the  vessel  should  be  armed ;  it  is  safflicient  that 
its  owner  should  have  an  intention  of  employing  it  in  acts  of  hostility 
against  a  Power  friendly  to  the  United  States. 

The  case  of  Oelston  vs.  Hoyt,  cited  by  the  British  Counsel,  relates 
only  to  the  manner  of  exercising  the  preventive  powers  of  the  law,  aod 
in  no  way  affects  the  powers  themselves. 

In  the  docnments  annexed  to  the  Counter  Case  of  the  United  States 
will  be  fonnd  numerous  examples  of  the  exercise  of  this  preventive 
power  by  the  President.  The  fact  of  being  armed  or  not  is  only  a  dr- 
cumstance  which  bears  with  more  or  less  weight  on  the  real  question,— 
that  of  the  Intentions  of  the  owner  of  the  vessel. 

The  British  Counsel  euamerates  the  caees  in  which  adventnrers  have 
at  different  dates  evaded  the  American  law. 

We  have  protested  in  our  Argument,  and  we  continue  to  protest. 


la  jDitice,  ct  nona  nvons  de  cett«  loi  one  connSiissiiace  li  personnelle  que  nous  tn^: 
poQVODS  cn  parler  d'autorit^.  J'affirnie  que  I'iaterprdtatlon  (le  cette  loi  6raiat  pti  It 
coDBell  est  abHolnmoal  contraire  &  1' interpretation  raconniie  am  Stat^Unis. 

J'appelle  I'nttentiun  uiir  lee  expresaionH  de  la  loi  temporaire  de  IU38,  rapports  pir 
rooi-mfinie  an  Congr^  doa  fitats-CtiiH.  Cette  loi  permet  la  saiate  "  de  tout  vaisaeaa  en 
v^hiculr,"  armri  uu  non-arm6,  qnand  il  y  a  dea  circonatancea  quelconqiiea  qui  p«niKl- 
teut  de  croire  que  cu  "  vaissean  ou  T6bicule"  est  destine  ik  dea  opi^rationa  militains 
contre  un  dtat  dtrnnKnnS.    (United  States  Statutes,  vol.  r,  n.  S13.) 

Cette  loi  avait  6t6  T6dig£e  selon  I'interp notation  re(ue  do  la  loi  perniBnent«. 

II  s'ensuit  que  tout  I'l^nbafandagc  do  critique  qne  le  consail  cnnatrnit  au  snjft  d» 
poavoirs  Driven  lift  dn  President  desfitata-t'ois  a'6cronle.  II  suppose  que  c«  poni-oit 
«8t  limitiS  an  caa  d'au  vaistieau  urox6  en  fjuurre,  narcequ'il  anppose  qne  lea  c1id!^> 
jHSni^ea  n'ont  qno  cette  6teadue.  II  se  trompo  aur  cliaqiio  point.  Lu  ponvoir  pr^vcnn' 
4tu  Pn^ident  s'appliigue  ^  tous  lea  cos  de  la  loi,  &  "  toiitE^  les  prohibitions  et  p4nilit" 
de  la  loi."  Or,  la  loi  u'eiige  paa  que  le  vnlgseau  aoit  ariiid  en  guerre ;  il  aufflt  qno  s« 
propri^taire  ait  I'intentiou  de  Teuiployer  daDs  des  actes  d'hoaCilit^  oontre  nn  iltt  lai 
des  £tats-Unis. 

Le  cas  de  Gelaton  cs.  Tloyt,  cM  par  )e  coDseil,  no  toaclie  qne  In  maniire  dViercer  la 
pouvoirs  prfveotifa  de  la  loi,  et  it  u'BfFucte  eu  rien  lea  poavoire  enx-mftioes. 

Duos  lee  piiicea  Joatiflcatives  annexdes  au  con tre-m^ moire  des  £tata-l'nia  ae  trooTrnt 
lie  uombreax  exemplea  de  I'exercice  de  ce  poavoir  pr^ventif  par  le  President.  Lc  f*" 
d'etre  artnti  ou  non  n'oat  qn'oue  circonstance  qni  pbse  avec  plna  on  moina  de  poids  i" 
la  vraie  question,  la  question  des  intentiODs  da  pn)prEi5tatro  dn  Taissean. 

Le  couseil  6nu[n6re  lea  coa,  du  dates  direrMS,  oii'des  aventarters  ae  sont  soailnita  1 
la  loi  amiSricBiue. 

Nous  avoua  protest!*  dans  notre  plaidoyer,  ct  nous  pcrsistons  k   prot«»t«r,  cfliitre 
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agaiust  tlie  applicability  of  such  arg^iments.  England  ia  before  the 
Tribnnal,  charged  with  having  been  wanting  in  the  due  diligence  re- 
()uired  by  the  Gouveutional  Rules  of  the  Treaty  of  WashingtOD. 
Whether  America  has  failed  or  not  in  her  neutral  duties  according  to 
the  htw  of  nations,  is  not  the  question  submitted  to  the  Tribanal. 
America  will  answer  for  her  acts  at  the  proper  time  and  place  to  those 
whom  they  may  have  injured. 

The  Connsel  has  qaot«d  extracts  from  the  correspondence  of  officers 
of  the  United  States  having  reference  to  legal  quealions,  wbich  arise 
from  time  to  time  in  the  application  of  the  law.  These  qaestions  are, 
doubtless,  similar  to  questions  which  arise  in  England.  Unfortunately, 
the  American  law,  though  anterior  to  the  English  one,  originates  in  a 
school  of  legislation  common  to  both  countries,  which  gives  much  work 
both  to  the  lawyers  and  to  the  Courts, 

We  have  discnssed  these  qurstions  in  our  Argument.  But  we  cannot 
discuss  in  detail  all  these  facts  laboriously  amassed  by  the  British  Oonn- 
sel  without  longer  xtreparation,  which  we  do  not  wish  to  ask  of  the  Tri- 
bunal. 

The  capital  question  is  that  of  the  poirers  of  the  President.  The 
matter  is  elncidated  by  Dana.    He  says : 

Am  Ui  penalties  and  remedies,  parties  Kuilt;  are  liable  to  fine  and  impriHODroent ;  and 
the  v««sel,  her  apparel  and  furnitare,  and  all  materials  proeared  for  the  purpc«e  of 
equipping,  are  forfeit.  In  ciwea  of  saspicion  revenue  oCQcers  may  detain  voseela,  and 
parties  may  be  reqaired  to  sive  eocnrity  against  the  hostile  employment;  and  tbe 
PrenideDt  Is  allowed  to  ase  the  Anny  and  Navy  or  militia,  as  well  as  civil  force,  to 
aeizc  vessels,  or  to  compel  offundinj;  vessels,  not  subject  to  aeiznre,  to  depart  from  our 
ports.  What  vessels  shall  be  required  to  depart  is  left  to  the  judgment  of  tbe  Execu- 
tive.   (Argnment  of  the  United  States,  p.  16a) 

A  single  example  is  sufficient  to  give  an  idea  of  the  admitted  extent 
of  the  powers  of  the  President. 

Spain  was  having  built,  in  tbe  shipyards  at  Xew  York,  thirty  gun- 
boats, intended  to  operate  against  the  insurgents  of  the  island  of  Cuba. 

rapportnntt^  de  teU  arguments.  L'Angleterre  est  devant  le  tribnnal,  accns^e  d'avoir 
nianqud  aux  dues  diligeuces  des  regies  conventionnelles  du  trait45deWaahiDgtOD.  Bi 
rfimdrique  a  failli  on  Don  It  sos  devoirs  de  neatralil^  d'apr^  la  droit  dee  gens,  1&  n'est 
pas  la  qneetion  eonmise  an  tribunal.  L'Amfriqiie  r^pond  en  temps  et  lieu  de  ses 
actee  it  ceux  &  qai  ils  ont  pa  nuire. 

Lc  consejl  a  cH6  des  uxtraits  de  la  correspon dance  des  offlciers  des  fitats-Unis, 
ajant  rapport  aux  questions  Mgales,  qui  surgissent  do  temps  en  temps  dans  I'applica- 
tion  de  la  loi.  Ces  questions  sont,  sans  donl«,  analogues  aux  questions  qni  se  pn!- 
sentcnt  en  Angleterre.  Mallieureuaement  la  loi  am^ncaine,  quoique  antfineure  a  la 
lot  auglaise,  sorte  d'une  dcolo  de  Mgislation  commune  aux  duux  pays,  cu  qui  donno 
beancoup  6faire  anx  Jurisconsulteeet  aux  tribunaux. 

Noils  avons  discntiS  oes  qnestions  dans  notre  pluidoyor.  Mais  nous  ne  pouvons  dis- 
cnter  en  ddtail  tous  ces  faits,  labori easement  amossf^s  par  le  couseil,  sans  une  plus 
loDgno  preparation :  ce  qae  nous  ne  vonlons  pas  demauder  an  tribunal. 

La  question  eapitale  est  celle  des  pouvoirs  du  I'riSsidcut.  La  mati<]re  est  flucidi^e 
par  Dana.    11  dit; 

"Qnantauxpeinesetaux  reparations  itinlliger,  les  coupablos  sont  possibles  d'amende 
et  d'emprisoouement,  et  le  uavire,  son  riquipement  et  sea  mcubles,  ainsi  que  tons  les 
mal^rianx  foornis  pour  son  iSiiuipemeut,  sont  confisqui^s.  En  cos  do  aonp^on,  les  em- 
jiioyiSs  dee  douanes  peuvent  d^teuir  les  navires,  et  Ton  peut  exiger  que  les  parties 
int^ress<!es  fournisBont  caution  pour  n^pondre  qu'elles  ne  I'emploieront  point  ^  des  actes 
dlloBtilite;  et  le  President  a  la  facnlte  d'eoiployer  I'arm^o  et  la  marine,  on  la  milioe, 
ainsi  que  W  forces  civiles,  pour  saisir  les  navires,  on  pour  contraindre  les  navires 
coupables  oui  ne  sont  pas  sujets  Jl  la  saisie  ii  sortir  de  uos  ports.  II  est  laiss6  i^  la  dis- 
cretion de  rexecutlf  de  Jogcr  quels  sont  les  navires  dout  on  doit  exiger  lo  depart." 
<Pludoyer  amdricaln,  p.  'JSO.) 

Un  seul  exemple  siifltt  pour  donner  nne  id6e  de  I'^teudue  reconnue  des  pouvoira  du 
President. 

L'Espagne  faisait  cnnstmire  dans  les  chanticrs  de  New  York  trente  canonnibres 
destln^es^operercuntre  les  insurgfs  de  tie  de  Cuba.    C'lStaient  des' 
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They  were  vessels  unfitted  for  long  voyages.  They  were  not  armed, 
and  had  on  hoard  neither  cannon,  nor  gun-carriages,  nor  any  other 
engine  of  warfare.  War  existed  dejure,  if  not  de  facto,  between  Spain 
and  Peru.  The  Minister  of  Pern,  in  the  United  States,  lodged  a  com- 
plaint on  the  subject  of  these  giia-boats.  He  did  not  pretend  that  they 
were  intended  to  operate  against  Peru,  since  they  could  not  round  Cape 
Horn.  But  he  asserted  that  if  used  to  guard  the  coasts  of  Cuba,  they 
wonid  free  from  that  service  other  vessels,  which  might  thus  attack 
Peru. 

The  President  admitted  this  argument,  and  onlered  the  deteutiou  o( 
the  whole  thirty  vessels,  until  Spaiu  and  Pern  had  settled  their  difTcr- 
ences  through  the  mediation  of  the  United  States. 

JTJEISDICTION  OF  THE  TEmUNAL. 

A  question  of  diligence  presents  itself  with  regard  to  an  crroneons 
decree  of  a  Court  of  Admiralty  of  Kassan. 

I  lay  down  as  principle  that  the  Government  which  institutes  legal 
proceedings,  and  submits,  without  appeal,  to  an  erroneous  decree,  Las 
not  the  right  of  pleading  this  decree  aaanexcose  for  subteqaent  wrongs 
belonging  to  the  same  class  of  facts.  It  is,  iu  my  opinion,  a  doable 
failure  in  the  due  diligence  prescribed  by  the  Itules  of  the  Treaty.  I 
abstAin  from  discussing  this  question. 

But  I  afQrm  that  the  erroneous  decree  is  in  no  way  binding.  This, 
indeed,  is  evident.  Furthermore,  and  above  all,  I  affirm  that  the  decree 
is  in  no  way  binding  ou  an  international  Tribunal. 

The  principle  is  laid  down  and  sufficiently  discussed  in  Rutherforth's 
Institutes,  an  English  work  of  merit  and  authority. 

Wheaton  and  other  writers  adopt  also  the  views  of  Kutherrorth. 

The  question  was  raised  by  the  Euglish  and  American  Commissioners 
nominated  to  carry  out  the  stipulations  of  Jay's  Treaty.    The  following 

ik  de  longnes  conrsea.  IIb  n'l^taient  paa  arnidii,  et  n'Avaient  k  bord  m  canotu,  ni  affilli' 
ni  aucuu  autre  nngin  de  combat.  La  (;uerre  exiHtait  de  droit,  einoD  de  fkit,  eotie 
I'Espagno  et  le  Pdrou.  Le  ministre  du  Pi^roa  aiix  £tatB-UDis  portA  plainte  an  anjet  de 
cea  canonni^rea.  11  ne  pr^tendit  pas  qu'ellos  futisent  deatin^ee^opfirer  centre  le  F^roiii 
attendii  qn'ellea  ne  pouvaient  pas  passer  le  cap  Hom.  Maia  il  pri'teodit  qu'sppliqn^ 
jk  la  fcarde  dea  cates  de  Cuba,  elles  Ub^reraient  de  ca  service  d'autrea  TaiMuani,  qui 
pourraient  aiuai  attaquer  le  Pf,Tou. 

Le  Pn^sident  ae  reudit  h  cbb  raisons  et  ordoaaa  la  di^t«Dtion  nn  bloc  d«  coa  treotc 
rai88C0iiK,'Jiisqi)'ik  ce  que  I'Espagiie  et  le  Pvnia  eusaent  rrigl^  leiirs  ililKreuda,  grAce  i 
In  mi^diatioo  den  fitata-Unia. 

JCmtllCTION    IIU  TR1HL'.N'AI„ 

Une  qnestioQ  dee  diligences  ite  pr^aente  an  siyet  d'un  d6oret  prrond  d'uiie  conr 
d'aniiraut^  de  NaMau. 

Je  poae  ea  pTiDCtpe  que  le  gouvernemont  qui  intente  despoiiraiiites  judiciaire*.  »l 
qui  se  Bonmet,  aaua  appeler,  it  na  dderet  erroafi,  n'a  paa  le  droit  d'ali^Buer  ce  d'ctet 
pour  excuaer  des  torts  ult^rieura  apparteuant  il  la  niAnie  clause  de  fails.  C'eat,  Je  croii, 
laillir  duublemeat  aux  duea  diligencca  preacritM  par  leu  i^gles  du  traits.  Jo  m'sbatieo^ 
ale  discuter  cette  question. 

Maia  J'afflrme  que  le  d^cret  erTOB6  ne  lie  en  a 
(Evident.  Da  plus,  j'sBlrme  aurtout  que  le  di^rct  n 
intemational. 

La  principe  se  trnuve  i^noncg  et  suGBaaminent  diiKUt^  dans  les  Institnts  de  Rnlher- 
forth,  ouTroge  anglais  de  m^rite  et  d'autorit^. 

Wheaton,  et  d'autres  ^crivaiua  d'autori[i5,  eux  ausai,  adsptent  lea  vnea  de  Balber- 
fortb.  . 

La  (laestion  a  ^t<^  aoulev^  pat  lea  commlBsairea  anglais  et  am^ricaiua,  uomm^ 
pour  atatnersnr  des  Rtipulatioua  dn  traili<  dit  de  Jay.    La  c' ' — ;— 
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circoiustance  in  rejwrted  in  the  memoirs  of  Mr.  Trumbull,  oue  of  the 
Secretaries  of  that  Commission.  It  appears  that,  being  in  doubt,  the 
Commissioners  consulted  the  Earl  of  Loughborough,  then  Lord  Chancel- 
lor. The  latter  decided  that  the  Commissioners,  in  their  capacity  of  au 
international  tribunal,  possessed  complete  jurisdiction  to  revise  the  de 
crees  of  any  manicipal  tribunal,  and  to  decree  compensation  to  the 
Government  iojnred  .in  its  interests  or  in  those  of  ita  subjects.  The 
Commissioners  acted  accordingly. 

I  conceive  that  sncb  is  the  jurisdiction  recognised  in  the  case  of 
private  claims  by  nnmerooa  international  Commissions  which  liavo 
since  set  in  England  and  America. 

(■ONCLU.S10N. 

!  have  now  treated  some  of  the  questions  argued  by  the  Coi)nscl  of 
Great  Brttuin,  solely  to  relieve  my  conscieuce.  I  do  not  think  they  are 
of  a  nature  to  exercise  preponderating  influence  on  the  conclusions 
of  the  Arbitrators.  The  Kules  of  the  Treaty  are  decisive  in  all  the 
questions  raised  by  the  United  States.  If  those  Kules  are  the  true 
expression  of  the  law  of  nations,  as  1  am  convinced  they  are,  well  and 
good ;  if  they  exceed  the  law  of  nations,  they  necessarily  constitute 
the  conventional  law  of  the  Tribunal. 

The  interpretation  of  the  municipal  law  of  Eugland  is  of  little  moment. 
Of  still  less  moment  is  the  interpretation  of  the  law  of  the  Unitetl  States. 
The  laws  of  other  European  States  are  of  no  importance  whatever.  The 
conduct  of  the  United  States  toward  Spain  or  Mexico,  or  even  toward 
Great  Britain,  is  not  here  in  question.  There  is  bnt  one  single  question, 
and  it  is  this :  Has  England  failed  or  not  iu  tlte  due  diligeuce  required 
by  the  Treaty  06  Washington  1 

The  United  States  are  here  maintaining  principles  which  are,  in  tbeir 
opinion,  of  great  importance  to  all  maritime  natious,  and  especially  to 


mbni,  I'un  d 


rapport^e  iIutis  Iph  nn^moirea  de  M.  Trumbml,  I'un  des  sect^tnirea  Ae  cett«  commlsaion. 
II  paralt  qiie,  ilniia  le  doute,  lee  comniisaairea  ODt  consults  le  Comte  de  Lougbborongh, 
grand  cbanculieT  d'alora.  Celai-ci  d^cida  qne  lee  commissaires,  en  leur  qaaliti  de 
tribunal  iutisrtiatioaal,  poss^daitint  nne  juridiction  complete  pour  reviser  1m  d^rets 
d'un  tribunal  muDiclpal  quelcoDqne  et  de  fairs  droit  aa  gauvernenient  Hs6  dauB  aaM 
int^r^te  an  dana  ceui  de  aea  aiijuts.    Les  commiHBaires  out  a^  en  cons4!quBUce. 

J'Mtimeque  telle  est  la  jnddiction  reconnae,  dans  lecas  de  reclamations  particalitreii, 
|tacde  DoinbreDsea  commisaioQa  iDternatJonales  qui  out  si6g6  dopnia  lora  ea  Angle- 
terre  et  en  Anii^riqiie. 

COKCLDSIOK. 


e  influence  pr^pond^rante  sur  lea  concInsionB  dea  arbitrea,    

rtKlM  dn  traits  aont  d^iaivee  dans  tontea  les  qoentions  sonlev^es  par  lee  Etats-Unis. 
Si  c«a  liglee  aont  I'expresBion  vnie  dn  droit  dM  gens,  oomnie  j'en  snia  convaiocn,  c'est 
bien ;  si  ellee  d^paaaeut  le  droit  des  gens,  elles  constitoent  foToiment  le  droit  couren- 
tionnel  dn  tribunal. 

Pen  importe  I' interpretation  de  la  loi  mnuicipale  d'Aneleterre.  L'interpri!t«tion 
de  la  loi  aea  Etata-Unia  importe  moins  encore.  Les  lois  des  antrea  Stats  de  I'Europe 
u'importent  en  rien.  La  cnndnite  dee  £tats-Unis  envera  I'Espngne  on  le  Mexiqne,  on 
rn^me  enven  la  Grande-Bretagne,  n'est  poa  lei  en  cause.  II  n^  a  qtt'nne  aeule  queetlou, 
et  la  Toioi :  L'Angleterre  a-t-elle  failli,  ooi  ou  non,  am  duea  dilig:enceB  requisea  pal  le 
traits  de  WasfaiDgton  I 

Lm  Btsts-Unia  aoutiennent  id  des  principea  qnl  soot,  it  lear  avia,  d'uae  liant«  im- 
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Great  Britaiu,  still  more  so  thaa  to  the  United  States.  In  coDseqnence, 
we  await,  with  respect  and  snbmissioD,  but  also  witbout  tmeasiness, 
the  judgment  of  this  august  Tribunal. 

C.  CUBHISO. 

SOTE. 

lu  case  the  ^Arbitrators  should  think  it  worth  while  to  study  the  sub- 
ject attentively,  we  refer  them  to  the  ibilowiug  documents,  which  clearly 
prove  the  spontaneous  activity  of  the  Executive  at  all  times  to  prevent 
eqaipments  and  expeditions  in  cootraventiou  of  the  law  of  nations,  atr 
tempted  in  the  ports  of  the  United  States : 

I. —  Counier  Caae  of  Ou  United  Slate*  and  Appendix.    (fVmoA  Iranaltaioii.'} 

Mr.  McCDlloch  to  Mr.  Monroe 15 

Do.  d 30 

Mr.MoDroe  toMr.Olenn 'Jl 

Mr.  Glenn  to  Mr.  Monroe 33 

Mr.RiiBhtoMr.McCuUoch 41 

Mr.  McCdIIocIl  to  Captain  Beard 43 

Do.  do.  : « 

Mr.  InKsrsoll  to  Mr.  Adama :. 46 

Mr.  Kubbins  toMr.Adams 63 

Mr.  Monroe  to  Mr.  Fish . . 5^ 

Mr.  Wirt  to  the  President M 

Mr.  Swift  to  Mr.  McOiiUoch ffl 

Mr.  McCulloch  to  Captain  Beard 63 

Do.  do 69 

Mr.  McCulloch  to  Lien  ten  ant  Marshall Ti 

Mr.  McCullocb  to  Captain  Dai(ielB 88 

portance  pour  tontea  lea  natioDS  maritinteB,  ot  Bnrloat  poor  la  Qr«nde-Br«ta)p)«  plai 
encore  <}iie  pour  les  fitats-Unis.  En  aooH^qaence,  noua  attendoos  avec  respect  et  >vec 
BonmisBion,  maia  auaai  saoB  inqniftude,  le  Jugement  de  c«t  aagniite  trllraiial. 

C.  Cusinsc. 
enoAU    (ViAti  Pntocoh  XPIII.) 

NOTE. 

Dans  le  cna  oil  lea  arbitrea  penseraient  qu'il  vant  la  peine  d'^tudier  attentiTement 
le  sujot,  nous  lea  renvoyona  aux  documents  auivantH,qnid6moDtrBut  juaqu'&  I'^Tidetin 


I'activil^  aponlaui^e  que  I'oiL^cutif  a  miae  de  tout  tomps  &  pr^venli  dee  6qi 
-'  ' peditioDB  contrairesau  droit  des  geua,  eaBsy^eaana  Ic *-  '--  "'- 


dcs  eipfditioDH  coutraires  au  droit  des  geua,  esssj^s  dana  lea  porta  dea  Utats-Uni*- 

I. — CORfre-mAnoire  dei  £ia(i-Uiiii  tt piicei  juitijieaiites. 

Pigo. 

Mr.  McColloch  h  Mr. Monroe !..» 15 

Mr.McCulloch  A  Mr.  Monroe 30 

Mr.  Monroe  i  Mr.  Gtenn ,,. .  .31 

Mr,  Glenn  A  Mr.  Monroe 33 

Hr.RuBhilMr.McCnllocb 41 

Mr,  McCullocli  au  Capitaiue  Beui) 43 

Mr.McCullocU  an  Capitaine  Baoni 45 

Mr.  IngersoU  i  Mr.  Adama 48 

Mr.Robtiins 53 

Mr.HuuroeiiMr.FiBL 5^ 

Mr.  Wirt  au  Pr^ident .W 

Mr.  Swift  4  Mr.  McCuUoch W 

Hr.McCullocb  an  Capitaine  Beard 63 

Hr.McCnllochau  Capitaine  Beard 69 

Mr.  McCuUocii  au  Lientenant  MuTBhall TS 

Mr.  McCnllocli  an  Capitaine  Daniels   ..  ..  & 
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Mr.McCiillochtoMr.Lowry 85 

Mr.McCiillochtoMr.J»cks..n 86 

Hr.McCallocb  to  Captain  Webster S7 

Do,  do.  art 

Do.  «lo.  89 

Mr.AilaniatoMr.Gleni] 94 

Mr.McCiitloCb  to  Captain  WcbsttT 96 

Do.  do.  100 

Do,  do.  105 

Mr.8terIhi(!toMr,WitliBma 10« 

Mr.  Ornhain  to  Comuiodore  HcCsule; 107 

Hr.  Fillmore  to  General  Hitchcock lOH 

Mr.  Conrad  to  General  Hitchcock 109 

Mr,  Davis  to  tieneral  Wool IIS 

MrCusUing  toMr.Inae 115 

MT.Cu8hingtoMr,Mckeon lid 

Mr,  CuBhiDK  to  tbo  Preeideut IIB 

Mr.  ensiling  to  Mr.  McKeon 348 

EspeditioQ  of  Wftlker 360-368 

Mr,  Clayton  to  Mr.  Hall 3J* 

CorreBpondence  of  Messrs.  Clayton  and  Hall 376-382 

Mr,  Hall  to  Mr.  Clayton 387 

Mr.Clayton  toMr.  Hall 3fll 

Mr.  Preston  to  Captain  Tattnall 394 

Mr. Preston  to  Commodore  Parker . .. ....       397 

Report  of  Commander  Newtou 408-700 

Mr.  Meredith  t«  the  Collectors  of  Cnstoma 418 
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Correspondence  relative  to  the  monitors 425-MO 
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VI.-REPLY  OF  MR.  WAITE,  AUGUST  8,  TO  THE  ARGUMENT  OF 
SIR  R0U5IDELL  PALMER,  UPON  THE  SPECIAL  QUESTION  AS  TO 
SUPPLIES  OF  COAL  IN  BRITISH  PORTS  TO  CONFEDERATE 
SHIPS.  (SEE  PROTOCOL  XIX.) 


Tbe  "  special  question  as  to  supplies  of  coal  in  Britisk  ports  to  Confeder- 
ate ships,"  necessarily  involveB  an  examination  of  the  facts  and  circnui- 
stances  noder  which  permission  to  take  snch  anpplies  was  granted. 

It  is  not  contended  by  the  Counsel  of  the  United  States,  that  all  snp- 
|i)iesof  coal  in  neutral  ports  to  the  ships  of  war  of  belligerents,  are 
necessarily  violations  of  neutrality,  and,  tJierefore,  nnlawfnl.  It  will  be 
sufficient  for  the  purposes  of  this  controversy,  if  it  shall  be  found  that 
(ireat  Britain  permitted  or  suffered  the  insurgents  "  to  make  use  of  its 
)>ort8  or  waters  aa  the  base  of  naval  operations  against  the  United 
States,"  and  that  tbe  supplies  of  coal  were  obtained  at  snch  ports  to 
facilitate  belligerent  operations. 

1.  All  naval  warfare  must,  of  necessity,  have  upon  land  a  "  base  of 
oiwrations."    To  deprive  a  belligerent  of  that  is  cquix-alent    ^  ^^  ^ 

to  depriving  him  of  the  jiower  to  carry  on  snch  a  warfare  i.™  ~m..T~ 
successfully  for  any  great  length  of  time.     Without  it  he  ""'  """"' 
t'annot  maintain  his  ships  upon  the  Ocean. 

2.  A  "  base  of  operations"  for  naval  warfare  is  not  alone,  as  seems  to 
Ik  contended  by  the  distinguished  Counsel  of  Great  Britain, 

(sec  3,  chap,  iii,  of  his  Argument,)  "a  place  from  which 
uperations  of  naval  warfare  are  to  be  carried  into  effect."  It  is  not,  of 
necessity,  the  place  where  the  belligerent  watches  for,  and  from  which 
he  moves  against,  the  enemy ;  bnt  it  is  any  place  at  which  the  necessary 
preparations  for  the  warfare  are  made ;  any  place  from  which  ships, 
arms,  ammunition,  stores,  equipment,  or  men  are  famished,  and  to 
which  the  ships  of  the  navy  look  for  warlike  supplies  and  for  tbe  means 
of  effectiog  the  necessary  repairs.  It  is,  in  short,  what  its  name  im- 
plies— the  support,  the  foundation,  which  upholds  tuid  sustains  the  oper- 
ations of  a  naval  war. 

This  was  tbe  doctrine  recognized  by  Earl  Russell  on  the  25th  of 
March,  1&I}2,  three  days  after  the  Florida  got  out  from  the  port  of  Liv- 
erpool, and  while  tbe  correspondence  in  reference  to  her  construction 
and  out&t  was  fresh  in  bis  mind.  In  writing  to  Mr.  Adams,  at  that 
time,  in  reference  to  complaints  made  of  the  treatment  of  tbe  United 
States  vessel  of  war  Flambeau  at  IS'assau,  in  the  month  of  December 
previous,  he  used  this  language: 

Oq  tlie  other  hanil,  the  Flambeau  was  avowedly  &n  armed  veuel  in  the  service  of 
theFederalGsvernmont.  She  had  eat«red  the  portof  Kamau,  nod  hod  n-maiaed  there 
for  Miuo  days,  trithnut  hdj-  apparent  uecossity  for  daiti|;  bo,  aud  tbe  authorities  bad 
not  been  informodof  the  oljject  of  lier  visit.  To  supply  liur  with  coal  might,  therefore, 
*^l^faeililate  her  bellitterent  opcrationfl,  and  this  would  constitute  an  in^aotioii  of  tbe 
ncatralit;  prescribed  hy  thoQiieeu's  proclatnstiou  of  the  IDthuf  Mity  iaat.  (Am.  App., 
™i.i,p.:tis.) 

3.  This  "base  of  operations"  must  be  within  the  territory  of  the  bel- 
ligerent or  of  his  ally.  A  neutral  which  supplies  it  violates  „ .wu ».n,  ,u 
his  uentralitv,  and  may  be  treated  as  an  allv.    A  beltig-  "■""•> i""-^- 
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ereDt  using  Tritbout  permission  the  territory  of  a  neatral  for  sach  a 
parpose,  commits  an  offense  against  tlie  laws  of  neutr»lity,  and 
subjects  himself  to  the  forcible  expnlsion  of  bis  ships  of  war,  nod  to 
all  other  means  of  punishment  and  redress  wliich  may  be  reqalsite  for 
the  vindication  of  the  offended  neatral  sovereign. 

4.  After  the  end  of  the  summer  of  1861,  the  insurgents  never  had  any 
I1..M0     t.i.i  ^^'''I^'^'s  ^*se  of  operations  for  naval  warfare  within  the 

~,u'crbl^^Ti'.m  limits  of  their  own  territory.  From  that  time  forward  until 
,c...wrm.„.  jj^^  ^^^  ^j.  ^^^  contest,  the  Unit«d  States  maintained  a 
blockade  of  all  the  insurgent  ports,  which  was  recognized  by  all  neatral 
nations  as  lawful,  and  was  so  far  effective  as  to  prevent  any  vessel  ol 
war  (unless  the  Tallahassee  and  Chickamauga,  with  perhapssome  other 
small  vessels,  should  be  excepted)  from  using  these  ports  as  a  base  for 
hostile  operations  upon  the  sea.  So  supplies  for  such  operations  were 
ever  obtained  there,  nor  were  any  repairs  effected. 

It  is  true,  the  Kasbville  escaped  through  the  blockade  from  the  port 
of  Cbiirtfston,  but  when  she  escaped  she  was  in  no  coodition  for  war, 
and  within  three  days  was  at  Bermuda  in  want  of  coal.  After  there 
taking  on  board  a  full  supply,  she  was  enabled  to  make  her  voyage  of 
eighteen  days  to  t^outbnmptou.  The  Florida  ran  the  blockade  iuwardK 
and  reached  Mobile,  where  she  was  detained,  more  than  four  months,  b.v 
the  naval  forces  of  the  United  States.  At  the  end  of  that  time  she 
effected  an  escape,  but  with  only  a  short  supply  of  coal,  for  within  ten 
days  after  her  escape  she  appeared  at  Nassau  "in  distress  for  want  of 
coal."  After  having  been  fairly  set  upon  her  cruise  from  Hassan,  she 
not  nnfrecinently  remained  at  sea  two  months  and  more  without  tencv 
ing  her  supply. 

5.  This  was  at  all  times  known  to  the  British  Government.  TheblocL- 
□•niRnomt^-..  ade  was  the  subject  of  frequent  correspondence  between  Mr. 

'"^   .  Adams  and  Earl  Kussell,  and  was  acknowledged  to  be  saffi- 

ciently  effective  to  bind  neutrals. 

6.  By  depriving  the  insurgents  of  the  use  of  their  base  of  naval 

operations  at  home,  the  United  States  obtained  a  decided 
ihni  hc'iVu'^th.  and  important  advantage  in  the  progress  of  the  war.  It  wa^ 
[  ..led  S1.W.  ^  ^^^^  ^^  ^-^^  pjjj,|.  ^j  jjj^  United  States,  fflr  the  suppresBioo 
of  a  widespread  rebellion  against  the  authority  of  the  Oovernment.  AC 
the  outset,  the  power  of  the  insurgents  appeared  so  irreat,  and  their 
organization  was  so  complete,  that,  in  the  opiuionof  the  British  Govern- 
meat,  it  was  proper  they  should  stand  before  the  world  and  be  recotc 
nized  as  beligerents.  The  territory,  which  they  claimed  as  their  oirn 
and  sought  to  control,  embraced  a  large  extent  of  sea-coast,  well  enp- 
plied  with  ports  and  barliors,  available  for  all  the  purposes  of  commerce 
and  naval  warfare.  In  fact,  it  embraced  two  out  of  the  Ave  navy-yards 
of  the  United  States,  and  a  port  at  which  extensive  preparations  hail 
been  made  for  the  establishment  of  a  sixth. 

The  people  of  the  States  not  in  rebellion,  but  remaining  loyal  to  the 
Government,  were  a  commercial  people,  and  largely  engaged  in  naviga- 
tion. At  the  commencement  of  hostilities,  the  insurgents  proclaimeil 
their  intention  of  making  war  upon  this  commerce.  To  prevent  this, 
and  to  keep  such  ports  tis  were  in  the  possession  of  the  insni^nts  from 
being  used  us  bases  of  the  operations  for  such  a  war,  the  United  State!' 
at  once  determined  to  establish  and  effect  their  blockade.  With  the 
superior  i>ower  and  resources  under  the  control  of  the  Government,  it 
was  able  to  accomplish  this  work;  and  I>efore  the  insurgents  could 
supply  themselves  with  ships  of  war,  their  ports  were  closed  against  all 
eft^ctive  operations  from  their  own  territory  as  a  base. 
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.This  advaotage  was  one  the  United  States  had  the  riglit  to  retaiu  if 
ffithin  their  power  so  to  do.  No  nentral  nation  eoald  interfere  to  pre- 
vent it 

7.  The'loss  which  the  insargents  had  thus  snatnined  at  home,  they 
eDdearored  to  repair  by  the  use  of  the  ports  and  territorial  Kihn.  ^  ib.  ,r- 
waters  of  neutral  nationa;  and,in  point  of  fact,  they  did  carry  ™""pI-*-.til.11."'.^ 
OD  subBtantially  their  entire  naval  warfare  against  the  com-  '"'""' '™''"" 
merce  of  the  United  Stateafromabaseof  operations  ontside  of  their  own 
territory.  This  fact  ia  not  denied.  It  ia  entirely  separate  and  distiocl 
trom  that  of  "permiaaion"  or  "  auEferance,"  which  only  becomes  im- 
portant when  it  ia  sought  to  charge  the  neutral,  whose  territory  ia  used, 
with  the  coDseqnences  of  the  use. 

8.  Toleration  by  a  neutral  of  the  use  of  its  iiorts  and  waters  by  the 
ships  of  war  of  a  belligerent  to  facilitate  the  operations  of  ,.,,|,_^,^^  ^  _ 
his  naval  warfare,  ia  equivalent  to  a  permission  to  use  such  "lii""'!"" i-  i-T- 
ports  and  waters  as  a  base  of  naval  operations. 

Thia  principle  was  recognized  by  the  Emperor  of  Brazil  in  his  iustmc- 
tioDa  to  the  presidents  of  hia  provinces  on  the  23d  of  June,  1863.  (Brit. 
App,,  vol.  i,  p.  292.)  It  waa  adopted  by  Earl  Russell  on  the  12th  of  June, 
1802,  after  the  original  escape  of  the  Florida  from  Liverpool,  and  before 
the  commeucement  of  the  correspondence  in  reference  to  the  construc- 
tion and  outfit  of  the  Alabama,  when,  in  a  letter  addressed  to  Mr.  Adams, 
he  said. - 

Attemnle  on  the  part  of  tlie  Hnlijectt  of  a  noatrnl  govornmeat  to  take  pent  In  ft  war, 
or  to  makenae  of  the  neutral  territory  as  an  arsenal  or  barrack  for  tba  preparation  an  A 
iocaption  of  direct  and  inimeiliato  boatilities  against  aetata  vritb  which  their  Kovern- 
meot  is  at  peace,  as  l>;  enlisting  soldiers  or  fitting  oat  ships  of  war,  and  m>  convert! nK, 
M  it  were,  neutral  territory  Inlu  a  hostile  depot  or  post,  in  order  to  oarry  on  hoBtilities 
therefrom,  have  an  obvious  tenduncy  to  involve  iu  the  war  the  nentral  fcoveromeiit 
whi<:h  toleralee  Biicb  prooee<Iing8.  Such  attempts,  if  undiecked,  might  imply,  at  least, 
ui  Indirect  participation  in  hostile  acts,  and  tbey  are,  therefore,  consistently  treated 
by  the  Kovernment  of  the  neutral  state  as  offenses  against  Its  public  policy  and  safety, 
which  ma;  thereby  be  Implicated.    (Am.  App.,  vol.  i,  p.  663.) 

If  soch  proceedings  by  subjects,  when  "  tolerated"  or  "  unchecked," 
may  imply  an  indirect  participation  by  the  neutral  in  the  hostile  acts  of 
a  belligerent,  how  much  stronger  is  the  implication  when  the  proceed- 
ings are  those  of  the  bellifferent  himself. 

9.  It  will  not  be  denied  that  "  toleration,"  "  permission,"  or  "  safifer- 
ance,"  by  a  nentral,  in  thia  connection,  implies  a  knowledge    ibi.mi«i  \mn.» 
of  the  act  or  thing  tolerated,  permitted,  or  auEfered ;  or,  that  '•""'«- 
which  is  equivalent,  a  culpable  neglect  in  employing  the  means  of  ob- 
taining sucti  knowledge. 

10.  As  early  as  the  escape  of  the  Florida  trom  Liverpool,  od  the  22d 
of  March,  1862,  the  British  Government  had  knowledge,  or,    ^  ^  ^  .^ 

to  Bay  the  least,  had  "  reasonable  grounds  to  believe,"  that  r~™t,ie^"l.'Ji:I 
an  effort  was  beingmadeby  the  insurgents  to  supply,  in  part,  •«^"u  imULi '."^ 
the  loss  of  their  own  ports,  for  all  the  purposes  of  war  upon  ■""'°™- 
the'Ocean,  by  the  use  of  those  of  Great  Britain.  From  that  time  for- 
ward it  knew  that  the  insurgents  relied  entirely  npon  the  port^  and 
waters  of  neutral  nations  for  the  succeaa  of  their  naval  warfare.  This 
fact  was  so  notorious,  and  so  well  understood  iu  Great  Britain,  that  it 
was  made  the  subject  of  special  comment  by  Earl  Russell  in  the  House 
of  Commons  during  the  progress  of  the  war.     (Am.  App.,  vol.  v,  p.  &35.) 

11.  All  the  really  effective  vessels  of  war  ever  used  by  the  insurgents 
were  obtained  frojn  Great  Britain.    This  is  an  nndisputed 

£nvt.     Two,  certainly,  the  Florida  and  the  Alabama,  were  ~^ta^r'^"V^ 
coDstracted  and  spedally  adapted  tbr  warlike  use  in  Great  "'•"'"•"^'"•- 
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Britain,  uDder  coDtracts  for  that  purpoBe  made  directly  with  the  inBur- 
gent  authorities.  All  this  was  known  by  the  British  Uovennnent,  long 
before  either  of  theae  vessels,  after  completing  their  annament  and 
receiving  their  commissiona,  appeared  at  any  of  the  ports  of  the  King- 
dom, asking  permission  to  coal  or  to  repair ;  in  fact,  it  was  known  before 
they  had  appeared  in  the  ports  of  any  nation. 

For  the  purposes  of  this  argument,  it  matters  not  whether  Great 
Britain  did  or  did  not  use  dae  diligence  to  prevent  the  conatraction  oi 
escape  of  these  vessels.  The  fact  that  the  inaurgeota,  in  procuring  theoi, 
committed  an  ofi'ense  against  the  neutrality  laws  of  the  realm,  and  eab 
Jected  themselves  to  punishment  therefor,  remains  undispnted.  The 
individual  agents,  who,  within  British  jurisdictiou,  committed  this 
crime  against  British  inunicipal  law,  made  themselves  subject  to  the 
penalties  of  that  Jaw.  The  authorities  of  the  insurgents,  who  promote 
the  crime,  subjected  themselves  to  such  measures  as  Great  Britain  migfat 
Hee  fit  to  adopt  in  order  to  resent  the  wrongs  inflicted  on  her,  and  li> 
cause  her  sovereignty  to  be  respected. 

12.  When  these  vessels  were  upon  the  sea,  urmed  and  fitted  for  wai. 
»'k.,.,i>...,..A  the  insurgents  had  advanced  one  step  towards  providing' 

V'ltau'T  iJ!"'™  themselves  with  the  means  of  prosecuting  a  war  agaiosi 
.,-..i»....  t[jg  commerce  of  the  United  States;  but  they  needed onf 

thing  more  to  make  any  war  they  might  wage  successful,  and  that  vas 
a  base  of  operations.  Without  this,  the  United  States  would  still,  t«  a 
limited  extent,  have  I'emaiuetl  in  the  possession  of  the  advantages  t\it\ 
had  gained  by  a  successful  blockade.  The  great  difficulty  to  he  over 
come  was  the  supply  of  coals.  To  no  nation  could  this  fact  he  mon- 
apparent  than  to  Great  Britain,  the  flag  of  whose  mngniflcent  navy  wa- 
at  that  time  almost  constantly  afloat  in  all  the  principal  seasoftbe 
world. 

13.  Great  Britain  had  the  undoubted  right,  npon  the  discovery  oi 
,„jh,  t„    these  offenses  committed  by  the  insurgents  agaiust  her 

;.™_'"^;';i-j  f™-'  municipal  laws,  and  of  their  violations  in  her  territory  of 
the  laws  of  nations,  to  exclude  by  force,  if  necessarj',  tbf 
vessels,  in  this  manner  placed  upon  the  seas,  from  all  the  hospitalitie? 
usnally  accorded  to  naval  belligerents,  in  the  ports  and  waters  of  ihr 
kingdom. 

This  was  the  prompt  decree  of  Brazil,  when  her  hospitality  ws 
abused  by  one  of  these  vessels.  (Brit.  App.,  vol.  i,  p.  293.)  The  Coonsfl 
of  Great  Britain  does  not  deny  the  power  of  the  British  Government  l" 
make  the  same  orders. 

14.  In  tbis  way  Great  Britain  might,  to  a  great  extent,  have  preventr<l 
n>i.  .^utd  h.™  ****  consequences  of  the  original  crime  committed  within 

'"''Vi'KJ'ut-^"!  ''*''  **"•*  jurisdiction.  It  was  her  duty  to  use  due  diligenrc 
in  her  own  ports  and  waters,  and,  as  to  all  persons  withiii 
her  jurisdiction,  to  prevent  the  departure  of  such  a  vessel  from  herterri 
tory.  If,  notwithstanding  her  diligence,  such  a  vessel  was  coostrQctrtl 
within,  and  departed  from,  her  jurisdiction,  then  good  faith  townnl  a 
'lation  with  which  she  was  at  peace  required  that  she  shonld,  as  fer  *> 
possible,  curtail  the  injurious  consequences  of  the  unlawful  act  which 
she  had  been  nnable  to  prevent.  She  owed  no  comity  to  a  nation  thsi 
had  abused  her  hospitality.  She  was  under  no  obligations  to  open  hfi 
ports  to  a  belligerent  that  had  violated  her  neutrality.  Xo  belli^twit 
had  the  right  to  (temand  the  use  of  her  ports  for  the  accommodation  ol 
his  ships  of  war.  It  was  a  privilege  she  could  grant  or  not  as  sta' 
pleased,  and  if  in  tbis  respect  she  treated  both  belligerents  alike,  neitbw 
bad  the  right  to  complain.     An  onler  which  cKclnded  all  guilty  of  the 
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Haine  offense  would  have  operated  alike  ou  all  who  were  guilty,  bnt 
vonid  not  have  included  tlie  innocent. 

15,  The  United  States  had  the  right,  as  they  did,  to  demand  of  Great 
Britain,  that  she  should  use  all  means  within  her  power  to  ^^  ^,  ^  ^  ^_ 
avoid  the  consequence  of  her  failure  to  prevent  the  use  of  rp^T^i r';"' 
her  territory  for  these  unlawful  pnrposes.  As  has  been  .i'"n'b,,0"rf'i7'^,; 
seen,  the  insurgents  commenced  in  Great  Britain  their  vio-  '""" 
lations  of  these  particular  laws  of  neutralitj'.  They  were  flagrant  actx. 
They  were  accomplished  in  spite  of  the  United  States.  Xhey  were  high 
offenses  against  the  authority  and  dignity  of  the  government  of  Great 
Britain,  and,  us  Earl  Bnssell  afterward  said,  "totally  unjustifiable  and 
manifestly  offensive  to  the  British  Crown."  (Am.  App.,  vol.  i,  p.  631.) 
To  permit  them  to  pass  nnrebuked  was  to  excuse  them,  and  was  to 
encourage  future  transgressions. 

As  was  subsequently,  ou  the  37th  of  March,  1863,  said  by  Mr.  Adams, 
in  a  coQversatiou  with  Earl  Kussell  npon  this  subject; 

Wbat  yiaa  umch  noeiled  io  America  nos  not  soIel7  evidence  of  action  tu  prevent  these 
iirmameuta.  It  was  tbe  moral  power  that  oilglit  l>e  extended  by  tbe  Miniatr;  in  eigai- 
ffine  its  utter  diaapptnval  of  nil  the  macbinatioDi  of  tlie  conspirAlors  agaiiist  tbe 
pabuc  peace.  Hitherto  the  impression  was  quite  geoeral,  as  well  io  America  oa  in  this 
conntry,  that  the  Ministry  held  no  common  sentiment,  aud  were  quitu  disposed  to  be 
loleraut  of  all  tbe  Inliora  of  these  people,  If  not  indiffurent  to  thuiD.  Here  the;  were 
absolutely  aastainlDK  the  rebels  in  tbe  prosecution  of  the  war  by  the  advance  of  money, 
uf  ships,  and  of  all  the  necessuriea  with  which  to  carry  on  as  well  by  sea  as  on  tbe  laud ; 


.ind  npon  socb  notnrions  offenses  Ministers  bad  never  yet  given  out  any  other  than  an 
nncartain  Bonnil.  The  effect  oftkii  mtiat  be  obvione.  It  enix*ragcd  the  operaliona  o/  BHliah 
<iMig<tlon  oftftr  trouble  oa  IAi>  side,  trJio  btUectd  that  they  tcert:  cannieed  at, and,  to  briiering, 
carried  on  their  icheme'  irith  neic  n'tgor.    (Am.  App.,  vol.  iii,  p.  125.) 

Nothing  can  add  to  tbe  force  of  these  words.  Omission  by  tbe  British 
Government  to  act  under  such  circumstances  was  nothing  less  than 
toleration  of  the  abuses  complained  of.  It  was,  in  short,  an  implied 
permission  to  continue  the  unlawful  practices. 

16.  Great  Britain  not  only  neglected  during  the  whole  wiir  to  take 
any  measures  by  which  any  of  the  od'ondiug  vessels  of  the  „„„  B..»in  ,- 
insnrgents  would  be  excluded  from  the  hospitalities  of  her  <"-''"■  i"-"" n. 
IHtrts,  and  their  agents  prevented  from  using  her  territory  for  facilitat- 
ing their  belligerent  operations,  but  she  in  effect  refused  so  to  do.  She 
did  not  even  send  remonstrances  to  tbe  government  of  tbe  insnrgeots, 
or  to  any  of  its  agents  residing  and  couductiug  its  affairs  within' her 
own  jurisdiction. 

On  the  4th  of  September,  180:1,  Mr.  Adams,  in  a  communication  to 
^sir\  Unssell,  called  attention  to  the  fact  that  the  Agrippina,  the  bark 
which  had  taken  a  part  of  the  armament  to  the  Alabama,  was  preparing 
to  take  out  another  cargo  of  coal  to  her,  and  asked  that  something 
might  be  done  which  would  prevent  the  accomplishment  of  this  object. 
(Brit.  App.,  vol.  i,  p.  200.)  This  communication,  in  doe  course  of  busi- 
ness, was  referred  to  the  Commissioners  of  Customs,  who,  on  the  25th  of 
the  s.ime  mouth,  reported:  "That  there  would  be  great  difficulty  in  as- 
certaining the  intention  of  any  parties  making  such  a  shipment,  and  we 
do  not  apprehend  that  our  officers  would  have  any  power  of  interfering 
with  it,  were  the  coals  cleared  outward  for  some  foreign  port  in  com- 
pliance with  the  law.  (Brit.  App.,  vol.  i,  p.  213.)  Thus  the  matter 
ended. 

If  there  was  uo  power  in  the  officers  of  the  customs  to  interfere  with 
the  shipment  of  the  coals,  there  certainly  was  ample  power  in  the  (Gov- 
ernment to  prohibit  any  offending  belligerent  vessel  from  coming  into 
the  i>orts  of  Great  Britain  to  receive  them.    That,  if  it  would  not  have 
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stopped  tbo  offencling  vessels  eutirely,  might  to  some  extent  bare  ^- 
barrassed  tbeir  operatioDS. 

AgaiD,  OD  the  7tb  of  December,  1363,  Mr.  Adams  submitted  to  Earl 
Bnssell  evidence  of  the  ezistouce  of  a  regalar  office  iu  tlie  port  of  Liver- 
pool for  the  enlistflieut  and  payment  of  British  subjects,  for  the  purpose 
of  carrying  on  war  against  the  Government  and  people  of  the  United 
States.  (Brit.  App.,  vol.  i,  p.  428.)  Tbis  communication  was  by  Earl 
Bussell  referred  to  the  Law  Officers  of  the  Crown,  who,  on  the  12th  of 
the  SAuie  month,  reported :  "  We  have  to  observe  that  the  &cts  dis- 
closed in  tbe  depositious  furnish  additional  grounds  to  those  already 
existing  for  strong  remonstrance  to  the  Confederate  Government  on 
aoconnt  of  tbe  systematic  violation  of  our  neutnUity  by  their  agents  iu 
this  country."  (Brit.  App.,  vol.  i,  p.  440.)  Tbereis  do  evidence  tending 
to  prove  that  any  such  remoustrauce  was  then  sent.  Iu  fact,  the  first 
action  of  that  kind  which  appears  in  the  proof  was  taken  on  the  13tti 
day  of  February,  1SC5,  less  than  sixty  days  before  the  close  of  tbe  war. 

17.  The  conduct  of  Great  Britain  from  tbe  commencement  was  sncli 
crMi  Bnui.  -n  AS  to  encourage  the  insurgents,  rather  than  discourage 
Z"^'^a^,t  them,  as  to  the  use  of  her  ports  and  waters  for  necessary 
!lirV«'"«ri^.^  repairs  and  for  obtaining  provisions  and  coal. 
*™""™ '■'"■'■  '  The  Alabama  first  appeared  in  a  British  port,  at  Jamaica, 
on  the  20tb  of  January,  1S63,  nearly  six  months  alter  her  escape  from 
Liverpool,  and  after  a  lapse  of  much  more  time  than  was  sufficient  to 
notify  the  most  distant  colonies  of  the  offense  which  had  been  committed 
by  her,  and  of  any  restrictions  which  tbe  Government  at  home  bad  seen 
fit  to  place  upon  her  use  of  the  hospitalities  of  ports  of  tbe  Kingdom. 
No  such  QOtice  was  ever  given,  nor  was  any  such  restriction  ever 
ordered. 

The  Alabama  went  to  Jamaica  for  the  reason  that  in  an  eugagement 
with  the  Katteras,  a  Uuited  States  naval  vessel,  she  had  received  such 
injuries  as  to  make  extensive  repairs  necessary.  This  engagement  took 
place  only  twenty-five  miles  from  a  home  port,  bnt  instead  of  attempting 
to  enter  it,  and  make  ber  repairs  there,  she  sailed  more  than  fifteea 
hundred  miles  te  reach  this  port  of  Great  Britain.  In  doing  th\s  sbe 
had  sailed  far  enough,  and  spent  time  enough,  to  have  enabled  her  b) 
reach  any  of  the  porte  of  the  insurgents;  but  the  blockade  prevented 
her  entering  Uiem,  and  sbe  was  compelled  to  irely  apou  the  hospitalities 
of  neutral  waters.  At  Jamaica,  she  was  permitted  without  objection  to 
make  her  repairs,  and  to  take  iu  such  coal  and  other  supplies  as  she  re- 
quired fur  her  cruise.  She  was  treated.  Commodore  Dunlop  said,  as  any 
United  States  man-of-wu'  would  have  been  treated  by  him. 

On  the  25th  of  the  same  month  (January,  1863)  the  Florida  appealed 
at  Nassaa  short  of  coal.  Although  she  was  only  ten  days  from  a  bone 
port,  she  was  permitted  to  supply  herself  with  coal  and  other  necessa- 
ries. On  tbe  24tb  of  the  next  month  she  again  appeared  at  Barbados, 
"  bound  for  distaati  waters,"  but  she  was  in  distress,  and  unless  permit- 
t«d  CO  repair  the  captain  said  be  would  be  compelled  to  land  his  men 
and  strip  his  ship.  Notwithstanding  her  past  offenses,  permission  U> 
repair  aud  take  on  supplies  was  granted. 

These  were  the  first  visits  of  any  of  the  offendiug  cruis^-s  to  British 
waters.  They  were  substantially  their  first  visits  to  any  ports  of  a 
neutral  nation.  The  Florida  stopped  for  a  short  time  at  Havana,  (m  ber 
way  from  Mobile  to  Nassaa,  and  the  Alabama  was  for  a  few  hours  at 
Martinique ;  bnt  at  neither  of  these  places  did  they  take  ou  any  coal  or 
make  any  repairs. 

Thus  the*  nation,  whose  authority  and  dignity  had  been  so  gn>88l.r 
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offeiided  in  the  construction  nnd  outfit  of  these  vessels,  was  the  first  to 
f^nt  them  neutral  hospitalities.  From  that  time  her  porta  were  uever 
closed  to  aoy  insurgent  vessel  of  war;  and  permission  to  coal,  provis- 
ion, and  repair  was  never  refused. 

It  is  said  in  the  British  Counter  Case,  p.  118,  that,  during  the  course 
of  the  war,  ten  insurgent  cruisers  visited  British  ports.  The  total  nnm- 
ber  of  their  visits  was  twenty-flve,  eleven  of  which  were  made  for  the 
purpose  of  eflfecting  repairs.  Coal  was  taken  at  sixteen  of  these  visits. 
The  total  amount  of  coal  taken  was  twenty -eight  hundred  tons. 

The  number  of  visits  made  by  these  cruisers  to  all  the  ports  of  all 
other  neutral  nations  during  the  war  did  not  exceed  twenty.  80  it  ap- 
)>ears  that  the  hospitalities  extended  by  Great  Britain  in  this  form  to 
the  insurgents  were  grei^ter  than  those  of  all  the  world  beside;  and 
yet  more  serious  offenses  had  be«n  committed  against  her  than  any  other 
neutral  nation. 

They  required  repairs  at  about  one-half  their  visits  and  coal  at  about 
two-thirds. 

The  average  supply  of  conl  to  vessels  of  the  insurgents  was  one  hun- 
dred and  seventy-five  tons. 

Because,  therefore,  the  insurgents  did  make  use  of  the  ports  of  G-reat 

Britain  as  a  base  for  their  naval  operations,  and  the  British     ,„  „.-. 

(tovemment  did  not  use  due  diligence  to  prevent,  but  on  the  I 

contrary  sutTered  and  permitted  it,  all  supplies  of  coal  in  " 

those  ports  to  Confederate  ships  were  in  violation  of  the  nentrality  of 

Great  Hritain,  and  rendered  her  responsible  therefor  to  the  United 

States. 

M.  E.  Waite. 
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VII -ARGUMENT  OF  SIR  ROUNDELL  PALMER  ON  THE  Qli(> 
TION  OF  THE  RECRUITMENT  OF  MEN  FOR  THE  SHENANDOAH 
AT  MELBOURNE. 


Her  Britanoic  Majesty's  Counsel,  being  i>ermitted  to  offer  semi' 
farther  obser^-ations  in  explanntion  of  the  facts  as  to  the  recraitment 
of  men  by  the  Shenandoah  at  Melboaroe,  as  to  which  there  appeare«l 
to  the  President  to  be  some  obscurity  iu  the  crideuce,  takes  the  libert>' 
to  submit  the  following  statement : 

Before  the  Tribunal  can  hold  Great  Britain  responsible,  by  reason  of 
this  recruitment  of  men,  for  the  subseqnent  captures  of  the  Shenan- 
doah, it  must  be  satisfied  (1)  that  the  Government  of  Great  Britain,  by 
its  Bepresentatires  iu  the  Colony  of  Yictoria,  "  permittted  or  suffered" 
the  use  of  its  ports  or  waters  by  the  Shenandoah  for  this  purpose,  if  not 
directly,  nt  least  by  the  want  of  dne  diligence  to  prevent  such  recruit- 
ment, and  (2}  that  the  recruitment  so  made  was  an  augmentation  of 
force  necessary  to  enable  the  Shenandoah  to  effect  the  captnres  for 
vhicb  Great  Britain  ia  sought  to  be  held  responsible,  and  without  which 
those  captures  could  not  have  been  made,  and  was  in  this  way  a  dirett 
and  proximate  cause  of  those  captures. 

It  cannot  be  pretended,  on  the  one  hand,  that  Great  Britain  ought  to 
be  held  renponsible  for  a  recruitment  of  men  by  a  belligerent  vessel 
which  the  local  Government  in  no  sense  "permitted  or  suffered;'' nor, 
on  the  other  hand,  that  every  act  prohibited  by  the  Second  Knle  of  the 
Treaty  of  Washington  can  render  the  neutral  Government  responsible 
for  all  captures  after  such  act,  however  remote,  indirect,  partial,  or  in- 
signiflcant  may  have  been  the  relation  of  that  act,  as  a  cause,  to  thoN' 
captnres  as  an  effect. 

The  Shenandoah  arrived  at  Melbourne  on  the  25tb  of  January,  1)^. 
and  the  next  day  she  was  visited  by  Captain  Kint;,  Naval  Agent  oii 
board  of  the  Bombay,  who  found  thathercrew  (it  is  presumed  including 
officers  and  petty  officers)  then  consisted  of  seventy  men'.  Of  these 
seventy,  about  twenty-three  appear  to  have  aoon  afterward  de- 
serted, Laving  previously  served  on  board  of  some  of  the  ships  which 
the  Shenandoah  had  taken  on  her  cruise  between  October,  1864,  and 
January,  18G5.  Her  force  was  thns  reduced  to  about  forty-seven  men. 
being  the  same,  or  nearly  the  same,  number  with  which  her  craise  froni 
the  Desertas  originally  commenced  ;  and  less  by  twenty-three  men  than 
her  force  was  when  she  arrived  at  Melbourne.^ 

On  the  day  of  bis  entrance  into  I'ort  Philip,  Captain  Waddell.  when 
asking  permission  to  make  the  repairs  and  obtain  the  supply  of  coahi 
necessary  to  enable  him  to  get  to  sea  aa  quickly  aa  possible,  and  also  to 
Iraid  his  prisoners,  gave  a  siiontnneous  promise  to  "  observe  "  Her  3(si- 
esty's  "  neutrality.'^' 

Care  was  taken  to  ascertain,  by  a  proper  suri'ey,  what  repairs  were 
necessary ;  and,  while  allowing  them  to  be  made,  the  Govenror  (*i 
Febmary,  1865}  ordered  a  strict  supervision,  and  daily  reports,  by  tie 
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Customs  authorities,  directing  every  precaation  in  their  power  to  be 
taken  "  aeainst  the  possibility  of  the  commanOer  of  that  vessel  in  any 
degree  extending  its  armament  or  rendering  the  present  armament  more 
effective."  These  orders  were  transmitted  by  the  Head  of  the  Castoms 
Department  to  the  Harbor  Master,  (February  6, 1865,}  with  a  direction 
that  "the  proceedings  on  board  the  Shenandoah  mast  be  carefully 
observed,  and  any  apparent  abuse  of  the  permission  granted  to  that 
vessel  with  respect  to  repairs  at  once  reported."'  These  orders  ^ere 
strictly  acted  upon. 

On  the  7th  February  leave  to  land  "  surplus  stores"  from  the  Shenan- 
doah was  refused,  under  the  advice  of  the  Attorney-General ;  andj  on 
the  same  day,  Captain  Waddell  was  informed  that  "  the  use  of  appli- 
ances, the  property  of  the  Government,  could  not  be  granted  nor  any 
assistance  rendered  by  it,  directly  or  indirectly,  toward  effecting  the 
repairs  of  the  Shenandoah.'" 

So  matters  stood,  the  most  scrupulous  and  ansions  care  being  taken 
to  prevent  any  breach  of  neutrality,  till  the  10th  of  February,  when 
CouhdI  Blanchard  forwarded  to  the  Governor  an  afKdavit  of  one  John, 
Williams,  a  colored  man,  who  had  joined  the  crew  of  the  Shenandoah 
ftom  the  captured  ship  D.  Godfrey,  in  which  he  stated  that  on  Monday, 
the  6tb  February,  when  he  left  the  ship,  "  there  were  fifteen  or  twenty 
men  concealed  in  different  parts  of  the  ship,  who  came  on  board  since 
the  Shenandoah  arrived  in  Hobson's  Bay,  and  who  told  him  they  came 
on  board  to  join  the  ship ;  that  he  had  cooked  for  these  men ;  and  that 
three  others,  who  had  also  joined  the  Shenandoah  in  tlie  port,  were  at 
the  same  time  working  on  board  in  the  uniform  of  the  crew  of  the  Shen- 
andoah." On  the  13th  another  affidavit  of  one  Madden,  who  had  also 
belonged  to  the  crew  of  the  D.  Godfrey,  was  added,  in  which  Madden 
said  that,  "when  he  left  the  vessel  on  the  7th  February,  there  were  men 
hid  in  the  forecastle  of  the  ship,  and  two  working  in  the  galley,  all  of 
whom  came  on  board  the  vessel  since  she  arrived  in  the  port ;  and  that 
the  officers  pretended  they  did  not  know  that  these  men  were  so  hid."^ 

The  letter  of  the  10th  February  was  the  first  intimation  which  the 
<iovemor  ever  received  of  any  attempt  at  a  recmitment  of  men.  On 
the  next  day,  the  11th  February,  Detective  Kennedy  was  directed  to 
make  inquiries  on  that  subject ;  and  he,  on  the  13th  February,  reported 
"  that  twenty  men  have  been  discbarsed  from  the  Shenandoah  since  her 
arrival  at  this  port.  That  Captain  Waddell  intends  to  ship  forty  hands 
here,  who  are  to  be  taken  on  board  during  the  night  and  to  sign  articles 
when  they  are  outride  the  Heads ;"  adding,  "  it  is  said  that  the  captain 
wishes,  if  possible,  to  ship  foreign  seamen  only,  and  all  Englishmen 
shipped  here  are  to  assume  a  foreign  name."  He  also  mentioned  certain 
persons  said  to  be  engaged  in  getting  the  requisite  number  of  men ;  and 
he  named  one  man,  who  stated,  "  about  a  fortnight  ago,"  that  Captain 
Waddell  had  offered  him  £17  to  ship  as  carpenter,  and  another,  as 
"either  already  enlisted  or  about  to  be  bo."  But,  as  to  the  persons  so 
named,  no  evidence  was  then,  or  at  any  time  afterward  before  the  de- 
parture of  the  ship,  produced  by  any  person  in  support  of  the  informa- 
tion wbicb  had  been  so  given  to  the  detective  officer. 

To  this  ReportMr.Nioolson,  the  Superintendent  of  Detectives,  made 
the  following  important  addition  on  the  same  13tli  February : 

)Ir.  Scott,  resident  clerk,  bos  been  iDformed~in  fact,  he  overheard  a  person  repre- 
WDtfld  BB  an  aaaistant  purser  state — that  about  stxtj'  men,  engaged  here,  were  to  be 

'  British  App.,  vol.  i,  p.  510.    The  same  as  to  snpplieii.    British  App.,  vol.  i,  p.  &17. 
-  British  App.,  vol.  v,  pp.  76,  77. 
'  Ibid.,  vol.  1,  pp.  606, 608. 
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Bliipped  ou  board  ko  old  Tessel,  believed  to  be  tbe  Ell  Whitney,  totietber  iritb  •  i|IMD- 
tit;  of  umTntinition.&c.,  about  two  or  three  days  before  tbe  RbenandOBb  saito.  Tbefnr- 
mer  vessel  is  to  be  cleared  oat  for  Portland  or  Waroambool,  but  itt  to  wait  ontiide  tlir 
Heads  for  the  Shenandoah,  to  whom  ber  cargo  aod  passeugets  are  to  be  t ramparted.' 

Tbis  Statement  of  Mr.  Micolson,  while  suggesting  that  the  Dumber  of 
iDtnodecl  recruits  might  be  even  larger  than  that  of  which  Detective  Ken- 
nedy had  received  informatiou,  pointed  to  certain  definite  meHus,  viz. 
transshipment  from  another  vessel,  (the  Eli  Whitney  being  uameil.)  as 
those  by  which  the  i-ecruitment  was  mteuded  to  be  made. 

The  Governor  in  Council  ou  the  same  day  took  these  Reports,  and  alsu 
OoQsnl  Blauchard's  letter  of  the  lOtU  February,  and  Williams's  affidavit, 
into  consideration.  The  Law-Officers  of  tbe  Oolonial  Government  had 
already  directed  informations  to  issue,  and  warranta  to  be  obtained, 
against  such  persons  as  Williams  could  identify  as  being  on  board  tbe 
Shenandoah  for  the  purpose  of  enlistment;  and  it  was  resolved  that  the 
movements  of  the  Eli  Whitney  (then  lying  in  the  bay)  should  be  caie- 
fully  watched  by  the  Customs  Department.  This  watch  was  snccessfnl 
iu  preventing  the  accomplishment  of  the  suspected  desiga  by  means  of 
that  vessel,  if  it  had,  iu  fact,  been  entertained.' 

A  circumstance  which  occurred  ou  the  following  day,  tbe  14th  of  Feli- 
ruaty,  was  calculated  to  confirm  the  impression  that,  if  any  such  pnr- 
pose  really  existed,  its  accomplishment  was  likely  to  be  attempted  bv 
means  of  some  auxiliary  vessel  lying  outside  the  line  of  British  Juris- 
diction. Captain  Waddell  ou  that  day  inquired  by  letter  of  tbe  Attor- 
ney-General in  what  precise  way  the  line  of  British  jurisdiction  at  Port 
Philip  was  considered  to  be  measured  by  the  authorities.  An  answer 
to  this  inquiry,  without  explanation  of  the  purpose  with  which  it  has 
been  made,  was  most  properly  refused.^ 

A  Wiurant  having  been  issued  for  the  apprehension  of  one  of  the  men. 
said  tobe  on  board  the  Shenandoah  and  passing  by  theuameof  Charlev. 
Mr.  Lytteltou,  Superintendent  of  Police,  went  on  tbe  13th  February  on 
board  the  ship  to  execute  it,  but  was  met  by  the  objection  of  the  privi 
leged  character  of  the  vessel  as  a  public  ship  of  war.  Captain  WaJldell 
was  then  absent ;  but  ou  the  next  day,  the  lith,  when  Mr.  Lytteltou 
ietarned,he  repeated  this  objection,  adding: 

I  pledge  ]'oa  my  iDonI  tif  honor,  tu  an  officer  and  a  genllenuu,  that  1  have  not  on;  ou* 
<m  boBid,  nor  have  I  engaged  any  one,  nor  mill  I  tchiU  I  am  here."  * 

The  Governor  then  considered  it  right,  since  Captain  Waddell  refused 
to  permit  the  execution  of  the  warrant  on  board  tbe  ship,  to  ssspoid 
the  permission  which  had  been  given  for  her  repairs,  and  to  take  care 
that  a  sufficient  force  was  in  readiness  to  enforce  that  order  of  saspen- 
sioa.  This  was  done,  by  a  public  notice,  on  the  same  day,  (14th  Febru- 
ary, 1S60.)*  Captain  Waddell  therenptni  remonstrated  by  letter  of  tbsi 
date.^ 


The  execution  [he  Midi  of  the  warrant  wu  uot  refaaed,  aa  do  mcb  penoa  a*  ttr 
one  apeoiSed  was  on  board  ;  bnt  permlaaioa  to  tearvh  the  ahip  waa  refDaea.  *  ' 
Our  Shippiog  Articles  have  been  shown  to  the  SupeiinieudeDt  of  Police.  All  itno- 
gers  have  been  sent  oat  of  the  ship,  and  two  commisnoned  offluen  ipen  ordertd  to  trani  if 
HHf  entA  haoe  been  1^  on  board.  Thef  haee  reporttd  to  me  that,  after  mmkinf  a  Ihonfi 
March,  thenoanjlnd  no  p«rMB  on  board  except  f jtow  wko  entered  thil  port  at  ptri  ^  Iht  tnm- 
pUtment  of  men.  I,  therefore,  a»  ComMander  of  the  ihip,  repreeenHng  mg  Goterwamt  i' 
BrilUh  iraten.  haee  to  ii\fonn  hi*  Excellency  that  there  are  no  pertont  on  board  Ihieihif 
exerpt  thote  trhoee  namei  are  on  mj  Shipping  Ariiclee,  and  that  no  one  ha»  been  anlitlid  i» 
tha  wrrice  t(f  the  Confederate  State*  tinve  ntjr  urriral  in  thU  port ;  nor  han  I,  in  «*jr  v*). 
violated  the  nenlralitg  of  Uic  port. 
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Ou  tlie  uftxt  day,  however,  {the  15th,)  cortato  men  wlio  had  heeu  oq 
board,  an  deacribed  in  Willianis'a  aud  Madden'a  affidavits,  left  the  She- 
uandoab,  tV>iir  of  whom,  beiog  o'bserved,  were  captured  on  landing; 
and  amoDg  tlieae  wao  <Jhar1ey,  for  whose  apprehenBion  the  warrant  iiaa 
been  issued.  An  officer  of  the  Shenandoah  was  Heen  at  the  gangway 
of  the  ship,  apparently  directing  the  boatmen  who  took  those  four  men 
ou  shorej  and  the  men  themselves  stated  to  the  Superiiitendent  of  Po- 
lice "  that  they  had  been  on  board  a  /etc  days  unknotcn  to  the  Captain; 
and  that,  an  somi  an  he  found  they  icere  on  board,  he  ordered  tliem  on  shore."' 
Captain  Waddell,  when  informed  by  the  head  of  the  Cnstoms  Depart- 
ment (15th  February,  1SC5)  of  the  arrest  of  these  men,  and  reminded 
by  him  that  they  were  thus  proved  to  have  been  on  boar<l  ou  the  two 
I>reviou8  days,  when  their  presence  was  denied  by  the  officer  iu  charge, 
iind  by  himself,  •'  necessarily  without  having  ascertained  by  a  search 
that  such  men  were  not  on  board,"  answered  thus: 

The  fonr  uieu  altiideil  to  in  ynnr  iM>rnnumic!ttioQ  ftre  no  part  of  tbii  veiu<er«  comple- 
uioDt  of  lueD  ;  ttejf  irere  tieteeled  bif  the  •hip'i  police,  n/Ier  all  ilrangtn  Ktre  reporUd  ont  of 
Ike  catel,  aitd  thrn/  ictre  orileral  ami  wen  oat  of  IMe  tenet  by  tht  thi^e  police  imnudiatelg  o» 
their  diteoteri/,  wliich  wan  after  luy  letter  boA  been  dispatched  iofurmiug  hia  Exc«Ucincy 
the  Governor  that  there  were  no  such  peruooH  on  board.     Tketr  men  irere  here  icitlioiil 


mjr  tiunrledge,  and  I  hare  ho  doabi  can  properly  be  called  gfoiroN-njw  ;  and  inch,  they  moali 
haee  remained,  but  for  the  pigilance  of  the  ahip''  police,  iHiumucA  an  they  vere  detecle('  -"■ 
the  tMrd  tearck;  but  in  no  way  can  I  be  ncciixed,  in  truth,  of  being  cognizant  of  bi 


1  of  tlie  furei);Q-KuliBtuieut  Act.- 

lu  the  depositions  of  Williams  aud  Madden,  taken  before  the  magis- 
trate on  the  IGth  February,  it  was  stated  that  certain  of  the  subordinate 
officers  of  the  ship  (not  Captain  Waddell)  were  cognizant  of  the  presence 
of  Charley  in  the  forecastle  of  the  ship ;  but  these  statements  were  not 
cuntirmed  by  the  other  witnesses ;  and  no  similar  evideuce  was  given  as 
to  the  rest  of  the  prisoners.'  The  particular  officers  of  the  Shenandoah, 
iis  to  whom  these  statements  were  made  by  Williams  aud  Madden,  pub- 
lished on  the  same  day  in  the  Argus,  a  Melbourne  newspaper,  declara- 
tions, signed  with  their  names, most  positively  denying  all  the  statements 
effecting  them  ;  aud  one  of  them,  Acting-Master  Bullock,  said  that  he 
had  beeu  often  asked  by  i>er8ons  on  board  if  they  could  be  shipped;  aud 
had  invariably  answered  :  *'  }Ve  can  ship  no  man  in  thisjtorf,  not  even  a 
.Southern  tntizenf ' 

This  was  the  position  of  matters  when  the  17th  of  February  arrived : 
the  reports  of  the  detective  officers  had  preceded,  not  followed,  the  in- 
vestigations with  respect  to  the  men  alleged  to  be  actually  on  board  for 
the  pur^iose  of  enlistment,  and  the  solemu  and  repeated  declarations 
and  promise  of  Captain  Waddell,  ou  the  word  of  a  gentleman  aud  an 
officer,  confirmed  by  the  declarations  of  the  other  officers  of  the  ship. 
The  Eli  Whitney  bad  been  strictly  watched.  "So  further  definite  infor- 
mation had  reached  the  Government,  who  believed  that  all  the  men 
who  had  beeu  secreted  on  board  the  Shenandoah  had  actually  left  the 
vessel.'  Mr.  McCutloch,  the  Chief  Secretary  of  the  Government,  and 
Mr.  Harvey,  the  Mituster  of  Public  Works,  expressly  so  stated  in  the 
Debates  of  the  Legislative  Council  of  the  loth  and  ICth  Febrcary,  the 

'  British  App.,  vol.  v,  pp.  537.  M3,  &46,  &T-J.      '  Ibid.,  pp.  645,  646.      '  Ibid.,  pp.  537,  545. 

'BritiHh  Appendix,  vol.  i,  pp.  547-546.  It  appeanfrimi  the  dupoaitions  that  there  wno 
;it  (his  time  (and,  indeed,  notil  the  veiMel  left  the  port)  many  nien  vorking  on  board ; 
nnd  it  may  )*e  collected  aIno  from  the  deiKWitione  that  the  four  priaonera  cum»  or 
remained  on  board  of  their  own  acciird,beioK  deeirout  of  going  toaea  in  her;  altliongh 
the  fact  that  they  were  there  may  nobiKqiieutiy  have  cotae  to  the  knowledge  of  aomu 
<>f  the  offlceni. 

'  See.  also,  I^rd  Caiiterbur.y'K  ilixpatch  of  November  fi,  1971 ;  Britinli  Appcndir,  vol. 
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latter  minister  sayiug,  (15tli  February  :)'  "It  was  now  known  that  ttev- 
era!  men  who  shipped  in  Hobson's  Bay  had  escaped,  in  addition  to  the 
fonr  who  were  captured."  And  altlioagh,  on  the  I7th  Febmary,  Cod 
sal  Blancbard  again  requested  attentiOD  to  the  statement  contained  in 
the  affidavits  originally  sent,  (and  in  certain  other  afBdavits  of  persoDN 
who  were  also  ]irodnoed  as  witnesses  against  the  four  prisoners,)  that 
there  had  been,  at  the  dates  when  those  witnesses  left  the  vessel,  tec 
or  more  persons  on  board  under  similar  cii'enmstauces,  (the  witnesses 
speaking  with  wide  variations  as  to  the  number ;) '  this  was  not  incon- 
sisteut  with  the  belief  of  the  Government  that  all  such  persons  had  af- 
terward left  the  ship,  especially  as,  in  the  depositions  of  the  same  wit- 
nesses before  the  magistrate,  (except  that  of  Williams  in  one  case,  ou 
cross-examination,)  no  mention  whatever  was  made  of  any  ancb  other 
persons;  which  was  also  the  case  on  the  snbsequent  trial,  in  March  fol- 
lowing.^ It  is  further  to  be  remembered  that  on  theI7thF6braar>'the 
prosecutions  against  these  four  men  (who  were  not  tried  till  the  I'tb 
March)  were  actually  pending. 

As  matters  then  stood,  however  unsatisfactory  some  of  the  circum- 
stances might  have  been,  it  would  be  very  difficult  for  any  candid  mind 
to  draw  a  sound  distinction  between  the  position  of  Captain  Waddell 
with  respect  to  the  men  alleged  by  bim  to  be  "  stowaways,^  and  that  ol' 
Captain  Winslow,  of  the  United  States  ship  Kearsarge,  with  reaiiect  to 
tb^  sixteen  or  se^'enteen  men  taken  in  that  ship  from  Qneenstown  to 
the  coast  of  France.*  If  Captain  Winslow,  as  a  man  of  honor,  was 
properly  exonerated,  upon  his  own  solemn  assurance,  from  responsibility 
for  that  act,  in  which  some  of  his  subordinates  mast  hare,  to  tiome  ex 
tent,  participated,  aiid  as  to  which  his  own  conduct  on  the  French  coast, 
before  he  sent  the  men  back,  was  certainly  not  free  from  indiscretion, 
can  it  be  imputed  as  a  want  of  duediligenceto  the  Government  of  Mot- 
bourne  (whose  goo<l  faith  and  vigilance  had  otherwise  been  so  maui- 
tfestly  prove<l)  tliat,  although  not  entirely  satisfied  with  Captain  Wail- 
dell's  demeanor  or  conduct,  they  accepted  the  solemn  assarances  of  not 
one,  but  several  officers,  of  the  same  race  and  blood,  and  with  the  same 
claimsto  the  character  of  gentlemen  as  the  officers  of  the  United  States' 

In  the  memorandum  sent  home  by  Lord  Canterbury  on  the  6th  of 
November,  1871,  signed  by  the  gentlemen  who  were  the  Chief  Secretary. 
Commissioner  ofCustoms,  Minister  of  Justice,  and  Attorney-General  of 
the  Colony  when  the  Shenandoah  was  at  Melbourne,  it  is  "thus  stated: 

WLilo  Ibe  ISlicuauiloali  wns  in  port  tljero  weve  many  vacuo  riimorH  in  firtnUtiou 
that  it  tras  the  iutcntion  uf  a  amnber  oT  men  to  Kail  in  lier  ;  Tmt  althougk  the  potin  <>'- 
Ihoritiet  made  every  esertion  to  ancrrlaiu  the  tnilh  of  that  rtimoTi,  yet  (Tritli  tbe  exception 
uf  the  four  men  all  ailed  tn)  nothiiiR  aufltcieDtl;  definite  to.instify  criminal  pn>ceMliiiK> 
could  lie  uHcet tain ed  ;  itidemt,  at  the  best,  those  nimora  justiiied  nothiug  morr  tbao 
Huepiciou,  »nd  called  only  fur  thai  icalch/ulneite  irhkh  the  GorefHtHtnt  fxercUed  to  thefiUrr' 
ixtmt  in  ilnpoire':  It  wiiB  not  until  after  Ibe  Sfaenauiloah  hod  left  the  waters  of  Vi<- 
lotia  tbat  tlie  Government  received  iiiformnliou  conlimiini;  in  n  manner  tlie  truth  "f 
these  ruujors.^ 

In  the  report  from  the  office  of  the  Chief  Commissioner  of  Police,  diit«! 
October  26,  1871,  it  is  also  stated  that  "on  the  16th  February  repre- 
sentations were  again  made  to  the  Government  that  the  Foreign  En- 
listment Act  was  being  violated ;  and  the  police  mere  inatructed  to  v*t 
their  utmost  effortt  to  prevent  this ;  but,  as  no  visitors  were  allowed  on 

'  British  Appendix,  vol.  i,  pp.  63;i,  61)6.  ■  Ibid.,  pp.  606, 611. 6ir.. 

'Ibid.,  pp.  5;IT,  545,  563,  571. 

•See  United  mutes   Appendix,  vol.  ii,  pp.  41^-454;  iiarticnlarlv  pp. 439,  4.')».  4:^. 
and  446. 
■■"  British  App.,  vol,  v,  p.  62. 
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bo&i-d  the  Shenandoah,  under  any  pretense,  for  three  days  before  she 
!>ai!ed,  and  in  the  absence  of  any  of  Her  Majesty's  ships  in  onr  waters 
at  the  time,  the  efforts  of  the  water-police  were  necessarily  of  little 
avail." ' 

Late  in  the  afternoon  (aboat  G  p.  m.)  of  the  17tli  Februarj-,  the  United 
'States  Consul  received  infomnition  from  one  Fort>es,  which  was  after- 
ward, on  the  same  evening,  reduced  into  the  shape  of  an  affidavit,  and 
intrnsted  to  a  Mr.  Lord,  with  a  view  to  being  placed  in  the  bands  of 
the  water-police,  too  late,  however,  (in  Mr.  Lord's  judgment,)  to  be  so 
acted  npon.  From  the  haste  with  which  the  Consul  was  obliged  to  act 
in  this  matter,  and  the  inability  of  the  Crown  Solicitor  to  take  the  aHi- 
davit,  some  misunderstanding  arose,  which,  hotrever,  ceases  to  be  in 
imy  way  material,  when  the  substance  of  the  inforinatioD  is  regarded. 
What  was  that  information!  That  live  persons,  named  by  Forbes, 
standing  on  the  railway  pier  at  Sandridge,  at  4  o'clock  p.  m,,  on  the  17th 
of  February,  admitted  to  him  (by  the  statement  of  one  of  them,  made  in 
the  presence  of  the  rest)  that  they  were  "  going  on  board  the  Maria  Ross, 
tkeit  tying  in  the  bag  ready  for  sea  f  and  that,  "  irhen  the  SlienandooA  got 
outside  tite  Heads,  the  boats  from  the  Maria  Jtoss  tpere  to  come  to  take  them 
•m  hoard  at  r>  o'clock;"  adding,  "that  there  iccre  many  more,  besides  his 
]>arty,  going  the  same  way.''' 

This  statement,  so  far  as  it  may  be  considered  to  have  reached  any 
officer  of  the  Government  in  time  for  action,  directed  their  attention 
l>ositively  and  exclusively  to  the  Maria  Ross  as  the  medium  intended 
to  be  nsedforthe  apprehended  recruitment.  The  Government  did  their 
dnty  vigilantly  with  respect  to  this  ship,  the  Maria  Itoss.  She  was  twice 
iwarcheci ;  once  by  the  crew  of  the  Customs  boat  and  once  again  at  the 
Heads ;  and  it  was  proved  to  the  satisfaction  of  Detective  Kennedy  (nor 
is  there  any  reason  now  to  doubt  the  fact)  that,  when  she  sailed  on  the 
morning  of  the  18th  February,  there  were  no  men  on  board  her,  except 
her  crew.'' 

The  information  which  had  thus  been  given  as  to  the  supposed  inten- 
tion to  transfer  men  to  the  Shenandoah  from  the  Maria  Hoss  may  per- 
haps supply  an  intelligent  reason  for  the  tact  that,  on  the  night  of  the 
17th,  the  police-boat,  instead  of  remaining  o£f  shore,  pulled  in  the  direa- 
tioQ  of  that  part  of  the  bay  in  or  near  which  the  Shenandoah  was  lying.* 

Of  the  shipment  of  men,  which  did  undoubtedly  take  place  oq  the 
night  of  the  17th  February  just  before  the  Shenandoah  left,  whatever 
may  have  been  its  real  amount,  and  of  the  means  by  which  it  was 
accomplished,  the  Government  of  Victoria  had  neither  knowledge  nor 
means  of  information.  The  best  evidence  of  the  facts  relating  to  it 
is  that  which  was  collected  shortly  after  the  Shenandoah  had  sailed  by 
the  Government  of  Melbourne  itself,  and  which  was  published  at  the 
time,  without  the  least  disguise,  by  Her  Majesty's  Government.  The 
substance  of  that  evidence  shall  here  be  concisely  stated ;  and  some 
remarks  must  afterward  be  made  on  the  affidavit  of  Temple,  sworn  at 
Liverpool  in  December,  186.'),  and  on  that  of  Ebenezer  Vye,  sworn  in 
the  United  States  on  the  22d  September,  1871. 

The  Melbourne  newspapers  of  the '20th  February,  1865,  spoke  of  cer- 
tain rumors  (which  were  believed  to  be  partially  true,  though  exagger- 
ated as  to  number)  that  the  Shenandoah  bad  taken  away  with  her 
"  about  eighty  men."  These  reports  were  at  once  ordered  to  be  iuvesti- 
jfated  by  the  police.    It  appeared  that  seven  men  of  Williamstown, 

'  BritiHli  App.,  vol.  V,  p.  121,  'Ibid.,  vol.  v,  pp.  120,  121. 

" Ibiil.,  vol.  i,  p.  GST).  '  Ibid.,  vol.  i,  p.  551. 
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who  had  beeu  employed  in  coaliug  tbe  Shenandoah,  went  on  board  Ler 
on  the  morDioB  of  the  IStb,  just  as  she  sailed,  under  pretense  of  get- 
ting paid  for  their  work,  and  did  not  return.  So  far,  inquiry  seems  to 
have  been  made  as  to  tbe  occasion  for  tbeir  going.  Tkej'  went  by  day- 
light, and  the  occasion  alleged  was  credible  and  lawful.  Other  men 
were  taken  off  in  bonis  between'9  o'clock  p.  m,  and  midnight  on  the  ITth. 
from  tbe  Sandridge  Kailway  Pier;  their  numbers  were  variooBly  re- 
ported. According  to  the  information  obtained  by  Detective  Kennedy, 
chiefly  from  Robbias,  there  were  five  boats  employed  ;  accordiog  to  that 
of  Superintendent  Lyttelton,  about  40  men  were  iu  the  scrub  neat  tbe 
pier,  and  three  other  boats  went  off  with  eighteen  men.  There  was 
(nccordiug  to  tbe  boatmeu)  an  officer  of  tbe  Shenandoah  staudiug  on 
tbe  pier.  Constable  Mioto,  who  wa^  on  duty  at  tbe  pier  at  9  p.  m.  on 
that  evening,  "observed  three  watermen's  boats  leave  the  pier  and  pall 
toward  the  Shenandoah,  each  boat  cootaiuing  about  six  passengers,' 
and  saw  a  person  in  plain  clothes,  whom  he  believed  to  be  iui  officer  of 
that  ship,  superintending  tbe  embarkation.  He  was  succeeded  on  duty 
by  another  constable,  named  Knox,  who,  on  Minto's  return  at  midnight, 
told  him  that,  "during  the  absence  of  the  iiolice-boat,  (which  ha<l 
pulled  off,  as  already  stated,  into  the  bay,)  three  or  four  boats  had  left 
the  pier  for  the  Shenandoah,  containing  in  all  about  twenty  passeo- 
gers."'  Besides  these,  it  appears  that  one  officer  (Blacker)  joined  the 
Shenandoah,  from  a  ship  called  the  Saxonia,  under  circumstances  of 
which  the  Colonial  Government  could  have  had  no  notice  whatever. 

It  is  impossible  to  rely  on  tbe  accuracy,  as  tx)  numbers,  of  these 
estimates,  which,  if  taken  at  their  maximum,  would  appear  to  gin 
about  thirty-eight  or  forty  meu,  exclusive  of  the  seven  others  from 
Svilliamstown,  who  went  on  the  muruing  of  the  18th  February.  But  of 
these,  again,  it  would  be  very  hazardous  to  assume  that  all  were  re- 
cruits, whether  British  subjects  or  foreigners.  Some  (a  very  few  only 
were  identified  by  name)  were  undoubtedly  both  recruits  and  Bri^ 
subjects;  and  whether  the  number  of  them  was  greater  or  less,  the 
offense  of  Captain  Waddell  was  very  justly  regarded  by  Governor  Dar- 
ling as  a  serions  one  against  Her  Majesty's  neutrality.  But  it  is  cod- 
sisteut  with  all  probability  and  experience  that  some  of  the  proper  crer 
of  the  Shenandoah  may  have  remained  on  shore  (as  sailors  constantly 
do)  to  the  last  moment,  and  may  bare  returned  with  or  withont  baggage. 
Jnstice  would  hardly  be  done  to  the  policemen,  Minto  and  Knox,  if  thiti 
habit  of  sailors,  and  also  the  fact  that  they  are  often  accompanied  by 
their  friends  to  the  ship,  when  nothing  wrong  is  intended,  were  nol 
borne  in  mind.  Those  two  policemen  appear  to  have  told  their  story 
without  any  sign  of  consciousness  that  the  circumstances  had  made  il 
their  duty  to  interfere  with  the  boats  and  persons  in  qnestion.  If,  in 
this  respect,  they  should  be  deeme<l  to  have  misconceived  or  to  have 
failed  in  tbeir  duty,  it  is  surely  out  of  tbe  question  to  hold  Great 
Britain  responsible  on  that  account. 

It  now  beiomes  necessary  to  advert  to  the  part  taken  by  Geortn* 
Washington  Kobbins  [whose  itffidavit,  sworn  on  tbe  21st  of  Septemb^. 
1871,  is  made  part  of  tbeir  evidence  by  the  United  States)  as  te  this 
tmusaction.  Bobbins  was  a  stevedore  at  ftfelbourne  ;  he  gave  informa- 
tion, at  the  time  of  tbe  inquiry  there,  as  to  these  events,  to  the  Mel- 
bourne police  and  others.  He  stated  to  Detective  Kennedy*  that  be- 
tween 10  and  11  o'clock  at  night,  on  the  17tb  of  February,  he  was  bim- 

'  British  App.,  vol.  i,  pp.  5W-5S?,  °  ll>ld.,  p.  550. 
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»elf  in  a  boat  alon^ide  the  ShenaQdoah,  and  saw  Biley's  boat,  (with 
twelve  men,)  and  four  other  boats,  pat  men  on  board  that  vessel.  He 
also  8tat«9d  to  Superintendent  Lyttletou'  that  "he  passed  across  the  bay 
on  that  ni^ht,  with  a  message  from  the  American  Consul  to  the  police^ 
to  the  effect  .that  the  Shenandoah  was  shipping  men  on  board ;  and,  on 
his  way,  saw  a  boat  pulled  by  Jack  Biley  and  a  man  named  Mnir ;  they 
had  about  twelve  men  in  the  boat.  Ou  his  return,  Riley  and  Muir,  be- 
ing alone,  pulled  off  from  the  Shenandoah." 
Consul  Blaucbard  (to  Mr.  Seward,  February  23)  says :' 

Dnrinj;  tliB  ni^lit  Mvprnl  peraons  ondeavored  t^o  Bnil  me,  to  give  iorortiiatiou  of  tlie 
shipment  of  men  for  said  vessel.  One  Robbiai,  a  nuuler  stenrdore.  found  me  al  II  o'clock 
II.  m.,  and  iufbrmcd  me  that  boat-loads  of  men  with  ttieir  luggage  were  leaviug  the 
wharf  at  Sanilriilge,  and  going  directly  ou  Iwarrt  Haid  vessel ;  anil  that  the  ordinary 
jiolice-buala  wore  not  Co  be  seen  iu  the  bay.  I  iafurmed  said  RobbitiH  that  Mr.  Sturt, 
police  magistrute,  told  me  the  water-polite  wore  the  proper  persons  to  loiige  any  in- 
I'ermation  with;  anA  that  he,  aa  a  good  snhject,  was  bouud  to  iufoTm  them  of  anj- 
riolatioD  of  law  that  came  uader  his  notice,  which  he  promised  to  do.  •  ■  ■  q„ 
IholF^tli  of  February  the  aforesaid  Mr.  Robliins  called  at  the  Consulat-e,  aud  informed 
me  that  six  boat-[nn<lH  of  men  left  the  wharf  with  their  liiggatje  during  the  previous 
□iffht,  aud  that  they  \Tere  taken  on  board  said  veseel  through  the  propelier's  hciist- 
hole.  When  asked  to  Kive  his  alAilavit,  he  said,  as  the  olftciafs  would  take  no  notice 
he  would  oul;  injure  his  business  by  so  doing,  aud  he  declined.  Ue  stated  that  about 
seventy  men  went  uu  board  said  vessel  on  the  night  of  the  17th  February,  and  that 
i»ne  of  (hrm  took  and  iined  hl»  boat  to  go  in.  Captain  Sears,  of  the  Anieiicaa  bark 
Mastang,  was  on  the  wharf  watching;  who  informs  tne  ttiat  he  saw  several  boat-loads 
of  meu  with  luggage  go  to  said  vessel  while  lying  in  the  bay  ;  and  that  he  also  saw 
Kohbins  go  to  the  police. 

It  is  manifest,  from  al!  the  foregoing  evidpno^,  that  Kobbins  did  not 
go  to  the  police  till  after  midnight  on  the  17th  Febrnary,  when  all  the 
men  in  question  had  already  been  shipped.  And,  if  the  nature  of  what 
was  being  done  was  at  the  time  clearly  manit^st,  it  might  have  been  ex- 
jtected  that  some  iuterference  by  the  police  would  have  been  previously 
invited  by  the  American  Captiiin  Sears,  who  witnessed  the  departure 
of  so  many  boats  full  of  men.  Bobbins,  in  his  affidavit  of  the  2l8t 
September,  1871,  does  not  undertake  to  say  more  as  to  the  nnmber  of 
men  who  were  shipped  than  this:  "I  know  that  several  men,  residents 
of  this  port,  went  on  board  the  Shenandoah  in  this  port,  as  addition  to 
her  crew,  and  went  away  in  her,"  naming  two  individuals  who  did  so. 
He  also  there  says,  "  I  reported  to  the  water-police  at  W  i  1  Ham  stow  n" 
((.  e.,  on  the  opposite  side  of  the  bay,  where  their  station  was)  "  the 
shipping  of  the  men,  but  they  said  they  were  powerless  to  interfere 
without  directions  from  the  he-ad  authorities  in  Melbourne."'  At  that 
time  the  recruitment  of  the  night  in  question  bud  been  fully  accom- 
plished. 

It  ia  submitted,  that  nothing  can  more  plainly  establish  the  good  faith 
and  zeal,  in  this  whole  matter,  of  the  Governmeut  of  Victoria,  than  the 
resentment  which  they  immediately  manifested  at  the  breach  of  Captain 
Waddell'a  honorable  eiigai^inent  and  at  the  violation  of  Httr  Majesty's 
neutrality  which  had  thus  taken  place.  A  resolution  was  at  once  passed 
to  refuse  all  tiirtber  hospitalitiejs  to  the  Shenandoah  in  the  event  of  her 
retain ;  and  information  was  promptly  given  (Febrnnry  27, 18*i5)  to  the 
Oovernorsofall  the  neighboring  British  Colonies  that  they  might  adopt 
a  similar  course.* 

With  respect,  to  Temple's  affidavit,  its  only  bearing  is  upon  tbe  ques- 
tion what  number  of  men  were  stiip])ed  by  the  Shenandoah  at  Mel- 
bourne, and  whether  those  were,  or  were  not,  British  subjects.     Apart 
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from  auy  extrinsic  Gouflrination  wliicli  it  may  t>e  considered  to  receive 
from  more  trnstwortby  qaarters,  no  reliaoce  can  be  placed  upon  tbe 
tratli  of  any  word  spoken  by  this  man.  He  is  proved  *  to  have  offered, 
in  the  case  of  Captain  Corbett,  to  give  evidence  then  admitted  by  him- 
self to  be  willfully  false  ;  and  in  this  very  atBdavit  he  states  several  fla- 
grant falsehoods,  which  he  mast  have  well  known  to  be  sacb,  as  to  en- 
tertainments alleged  by  him  to  have  been  given  on  board  the  Shenan- 
doah, not  only  to  other  officers  of  the  Colonial  G-overnmeut,  bnt  to  the 
Governor  of  Victoria,  Sir  Charles  Darling,  himself;  »nd  also  as  to  as- 
sistance in  like  manuer  alleged  by  him  to  have  been  given  b)  Captain 
Waddell,  in  the  repairs  of  the  ship,  by  the  Government  Surveyor  at  Mel- 
bonrue.'  . 

What  Temple  says  is,  that  when  the  Shenandoah  left  Port  Philip  she 
had  OR  board  "  some  fitiy  or  sixty  persons  as  stowaways,  all  British  sub- 
jects." His  means  of  knowledge  as  to  who  were,  and  who  were  not, 
really  British  snbjects,  do  not  appear,  and  cannot  bo  assumed.  In  the 
list  appended  to  his  affidavit,  the  composition  of  the  crew,  when  the  ship 
arrived  at  Liverpool  in  the  autumn  of  186.1,  purports  to  bo  stated.  By 
that  iist  it  is  made  to  appear  that  she  then  bad  twenty-four  officers,  and 
thirty  petty  officers  and  men,  who  were  on  board  her  at  the  time  of  her 
arrival  at  Melbourne ;  one  officer  (Blacker,  in  place  of  another  who  had 
left  her  there)  and  forty-three  petty  officers  and  men,  (thirty-seven  said 
to  be  British,  and  six  American,)  who  joined  her  at  Melbourne ;  and 
thirty-eight  men,  obtained  fW>m  the  crews  of  vessels  captured  subse- 
quently to  her  departure  from  Melbourne.  "Some  fifty  or  sixty"  thus 
became,  even  on  his  own  showing,  reduced  to  forty-fouv. 

It  is  submitted  that  nothing  is  added  to  the  credit  or  weight  of  Tem- 
ple's evidence,  on  these  pGints,  by  the  remarks  made  upon  it  in  Gover- 
nor Darling's  dispatch  to  Mr.  Cardwell  of  the  2l8t  March,  186G :' 

Haviuf;  expreseed  to  yon  in  m;  ^iKpatchex,  to  wliich  yon  refer,  my  b«1ief  that  C«|>- 
tain  Wndrlell  had,  ncitwithiitanding  IiU  hoDorabIa  protestntionB,  fls^iitly  riolatnl 
the  nentraliCf  he  was  bound  M  obierve,  in  the  shipmont  of  Britiih  citieens  to  seive  on 
board  bit)  Teasel,  I  bare  read  withunt  surprise,  1int  with  deep  regret,  the  ^<"^8  ''■t  ^ 
names  furDlshed  by  Mr.  Temple,  irAieA  ixittpttUtg  price*  that  tkii  btJiefwatjiutlgJintKifi. 

The  Governor,  without  going  into  any  exact  computation,  was  content 
to  take  the  statement  of  a  man  whom  in  other  respects  be  proved  in  the 
same  letter  to  have  sworn  to  deliberate  untruths,  as  sufficient  to  cqd- 
ftrm  his  own  general  belief,  previously  formed  and  expressed.  If  Tem- 
ple is  not  a  trustworthy  witness  as  to  details,  this  cannot  make  him  so; 
the  original  grounds  of  the  Governor's  own  belief  remain,  as  they  were 
before,  a  far  better  source  of  information. 

With  respect  to  the  affidavit  of  Ebenezer  !Tye,  of  the  Abigail,  (United 
States  Appendix,  vol.  vii,  p.  93,)  be  says  aotbiug  of  his  own  knowledge, 
but  simply  reports  information  said  to  have  Iwen  given  to  him,  alter 
May,  1865,  on  board  the  Shenandoah,  by  Mr.  Hunt,  the  master's  mate 
of  that  ship.  Even  if  there  were  nothing  else  by  which  to  test  the 
value  of  snch  miscalled  evidence,  it  would  plainly  be  of  no  valne.  Hant 
is  here  represented  as  saying  that  "forty-two  men  joined  the  Shenan- 
doah at  Melbourne ;  that  some  of  them  came  on  board  when  she  first  ar- 
rived ;  that  the  United  States  Consul  protested  against  their  joining, 
and  the  Governor  finally  attempted  to  stop  them,  and  to  search  tbe 
ship ;  but  that  Caplain  Waddell  would  not  allow  the  ship  to  be  searched, 
though  a  number  of  recruits  were  then  on  board;  that  the  Governor 
was  then  about  to  seize  the  vessel,  but  that  Captain  Waddell  by  bis 
I  UritUb  App.,  Tol.  i,  pp.  710,711,  and  72;(.  ^Ibid.,  p.  742. 
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lirmneas,  aod  threats  to  leave  the  ahip  npoD  the  GoTernor's  hands,  and 
to  retara  and  report  the  matter  to  his  GoTemment,  obtained  her  re- 
leane." 

The  TribaDAl  knows,  from  tbe  ooDtemponineoaB  dooaments,  vbat 
were  the  real  facts,  of  which  this  is  a  xarbled  aad  inaccnrate  versioa. 
Ihi8  same  Mr.  HuDt  ^so  wrote  a  pamphlet  oalled  "  The  Craise  of  the 
SbeoaDdoab,"  Home  eztraets  frora  which  the  Uoited  St»tes  have  made 
part  of  their  evidence.'  In  this  narrative,*  after  speaking  of  the  pro- 
8  of  the  repairs  of  tbe  Shenaadoah  at  Melbourne,  a  story,  in  some 
'  I  similar,  is  told,  but  with  the  omission  of  all  the  particulars 
material  to  the  present  inqniry.  Not  one  word  is  there  said  about  re- 
craits ;  on  the  contrary,  there  is  an  implied  denial  that,  when  the  tem- 
porary BuapeusioD  of  the  repairs  took  place,  any  recruitment  had  been 
attempted  or  was  intended.  "  The  work,"  he  there  says,  "  was  nearly 
completed  when  an  order  came  from  the  governor  to  seize  the  ship,  a 
rumor  baring  been  widely  ciroalated  and  believed  that  he  had  a  num- 
ber of  men  on  board,  intending  to  take  them  to  sea  and  enlist  them  in 
mlatioH  of  the  welleaioMUIted  rwteg  of  International  Law."  Either  Mr. 
Ebeiiezer  Nye's  memory  after  six  years  confonnded  things  elsewhere 
read  with  -  Mr.  Hunt's  representations,  or  those  representations  mast 
have  had  in  them,  as  his  "Cruise"  itself  has,  a  large  element  of  "ro- 
mance." Whatever  view  may  be  adopte<1,  Mr.  Nye's  affidavit  really 
adds  nothing  to  the  original  evidence,  from  which  alone  the  tmtb  on 
this  subject  can  be  ascertained. 

Let  it,  however,  be  supposed  that  the  statements  of  Temple,  and  of 
Uuut,  according  to  Nye,  might  be  accepted  as  accurate  ;  that,  in  tvll, 
tbrtf-two  or  even  forty-four  men  were  taken  on  bou-d  the  Shenandoah 
at  or  from  Helbonme.  Tbe  Shenandoah  had  lost,  at  Melbourne,  one 
officer  and  twenty-three  men  ont  of  those  who  constituted  her  crew 
when  she  arrived  there,  [being  the  men,  or  the  greater  number  of  them, 
who  had  previously  joined  her  from  captnred  vessels.)  By  this  assnmed 
addition  ber  number*of  officers  when  she  left  was  the  same,  and  her 
complement  of  men  was  greater  by  abont  twenty  only  than  when  she 
arrived  in  the  colony.  If  sncu  an  addition  (supposing  it  were  deemed, 
contrary  to  the  effect  of  tbe  whole  evidence,  to  have  been  improperly 
'-suffered"  by  the  Colonial  Government)  were  deemed  a  sufficient  gronnd 
for  holding  Great  Britain  responsible  to  the  United  States  for  all  her 
subsequent  capturea,  it  seems  impossible  to  escape  from  the  conclusion- 
tbat  if  the  Kearsarge  ha<l  gone  to  aea,  and  made  captures  with  the 
sixteen  or  seventeen  men  on  board  whom  she  shipped  from  Queenstown, 
the  Confederates  (had  they  been  snccessAil  in  tbe  war)  might  have  held 
Great  Britain  responsible  for  all  the  subsequent  captures  of  tbe  Kear- 
sarge ;  nay,  further,  that  France  is  at  this  moment  H  fortiori  respon- 
nhle  to  tbe  United  States  for  all  the  captures  made  by  the  Florida 
after  she  had  been  permitted  to  renovate  her  crew  in  that  country. 

On  what  ground  is  it  to  be  assumed  that  the  addition  of  this  number 
of  men  was  a  direct  or  [iroximate  cause  of  all  or  any  of  those  captures 
^*o  as  to  make  Great  Britain  responsible  for  them  f 

True  it  is,  that  when  the  Sheuandoah  came  into  Fort  Philip,  on  the 
-5th  of  January,  with  seventy  bands  on  board,  Captain  King  reported 
that  "  from  the  paucity  of  her  crew  at  present  she  qpuld  not  Ite  very 
elHcient  for  fighting  purposes."^'  But  she  never  was  meant,  and  sbe 
never  was  used,  for  fighting  purposes.     Her  first  cruise,  atW  leaving 

'  United  States  Appendix,  vol.  vi,  pp.  694-€9a 

'Ilild.,  n.  G96. 

'  Britiah  Appendix,  to),  i,  p.  499. 
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Desertas,  began  with  a  complement  of  nfiSeera  and  men  certainly  Dot 
larger  than  that  which  remained  in  "her  at  Melbourne,  after  all  the  de- 
sertions which  took  place  there,  and  before  any  new  enlistments.  Yet, 
with  that  limited  number,  she  began  a  series  of  captures ;  and,  as  she 
made  these  captures,  she  increased  her  crew  successively  from  the  ve»- 
aels  taken — the  Alina,  the  I>.  Godfrey,  the  L.  Btacey,  the  Edward,  and 
the  Susan.  If  she  had  left  Melbnurue  without  any  recruitment  wliat- 
ever,  she  would  have  beeu  in  quit©  as  good  a  condition  for  her  subse- 
quent cruise  as  she  was  for  her  original  cruise,  when  she  left  Deaertas. 
The  whaling  vessels,  which  she  met  with  afterward,  eonid  no  more 
have  offered  resistance  to  her  than  the  merchant  and  whaling  ships 
which  she  bad  met  before. 

On  the  day  of  her  lea\ing'Fort  Philip,  (18th  Febmary.)  Consol  Blito- 
chard,  who  had  then  received  all  the  information  which  Uobbins  and 
others  could  give  him  as  to  the  number  of  men  taken  on  board  during 
the  preceding  night,  wrote  thus  to  Mr.  McPherson,  the  American  Yice- 
Cousul  at  Hobart  Town  :  "  My  opinion  is  that  she  intends  coming  there, 
with  a  view  to  complete  her  equipment,  she  having  much  yet  to  do  to 
make  her  formidable.  She  cannot  fight  the  gans  she  has  on  boanl.'' 
In  point  of  fact,  her  subsequent  cruise  was  conducted  exactly  as  her 
previous  crnise  had  been,  and,  on  Temple's  showing,  she  aiUIed  to  her 
crew,  during  the  interval  between  her  leaving  Melbourne  and  ber  arrival 
at  Liverpool,  thirty-eight  more  men,  taken  from  subseqacotly-captored 
vessels — the  Hector,  Pearl,  General  Williams,  Abigail,  Gypsey,  W.  C. 
Nye,  and  Favorite.  It  is,  therefore,  perfectly  apparent  from  the  whole 
history  of  the  ship  and  of  both  her  cruises,  that  she  was  not  dcpendenl 
for  her  power  to  make  captures  upon  any  addition  to  the  strength  of  her 
crew  which  she  received  at  Melbourne,  and  that  ber  proceedings  woald. 
in  all  probability,  have  been  exactly  the  same  if  she  had  never  reoeived 
that  addition.  Can  the  Tribunal  possibly  decide  that,  for  the  whole 
losses  caused  to  American  citizens  by  those  subsequent  proceetlings, 
the  nation,  in  one  of  whose  colonies  this  recruitment  of  men  (not  shown 
to  be  a  proximate  cause  of  any  loss  whatever)  took  place,  in  to  be  held 
responsible  T 

Finally,  it  is  right  that,  on  the  part  of  Great  Britaiu,  but  in  the  in- 
terest not  of  Great  Brit^  alone,  but  of  civilized  States  in  general,  the 
attention  of  the  Triboual  should  be  seriously  directed  to  the  general iin- 
porlance  of  tlie  question  on  which  it  is  now  about  to  determine. 

The  facts,  to  which  the  disca^Bioa  relates,  occurred  seven  years  ogo 
in  a  remote  colony  distant  several  thousand  leagues  from  Great  Britaiu, 
The  Governor,  who  then  administered  the  aflairs  of  the  Colony,  b» 
long  been  dead.  To  bold  personal  commuuication  with  the  officials,  to 
obtaiD  from  them  renewed  explanations  and  interrogate  them  on  point' 
of  detail,  has  been  impossible.  To  expect  that  the  British  Government 
should  be  able  to  state  with  exactness  every  measure  of  precaution  then 
adopted,  and  every  order  or  iustruction  orally  given  by  the  polkf 
authorities  of  the  Colony  to  their  subordinates,  and  to  acconot  foraod 
explain  every  circumstance  as  to  which  a  doubt  may  be  soggesteii. 
would  be  unreasonable  in  the  highest  degree.  Neverthele^f,  the  Gov- 
ernment of  Her  Majesty  has,  with  an  openness,  fullness,  and  precimn 
which  it  believes  to  be  entirely  without  example  in  the  history  of  inter- 
national controversies,  placed  before  the  eyes  of  the  Arbitrators  everr 
fact,  every  direction  given  to  ite  officers,  every  act  of  the  Governor  of 
the  Colo  ly  and  his  Council,  which  could  be  gathered  from  the  recoidf 

■  British  Appendix,  vol  i,  p.  617. 
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of  tli«  Colony  or  of  the  Home  Oorernmeut,  or  coald  be  ascertaioed  by 
a  striiit  AD(1  careful  iDquiry.  This  narrative  shows  that,  whatever  migbt 
have  been  the  feelings  and  sympathies  of  the  people  of  the  Colony, 
(feeliof^  which,  in  a  free  community,  no  tiovernment  attempts  to  con- 
trol,) there  was,  iVom  first  to  last^  on  the  part  of  the  Colonial  Govern- 
iiieiit,  a  sincere  and  anxions  desire  to  adhere  strictly  to  the  line  of 
neatrnl  duty.  It  is  a  narrative  of  renewed  and  continaed  precantioDS, 
renewed  and  continaed  from  day  to  day  daring  the  whole  time  that  the 
cruiser  remained  in  the  waters  of  the  Colony.  Xo  reasonable  person 
am  doubt  that  any  increase  of  the  Shenandoah's  armament,  any  ang- 
meutation  of  her  crew,  was  a  thing  which  the  Colonial  Government 
was  really  desirous  of  preventing  l>y  all  means  within  its  power.  Ko 
reasonable  person  can  fail  to  see  that  prevention,  in  the  latter  case,  was 
eiJibarrasaed  by  difflenlties,  which  could  only  be  fully  understood  by  per- 
sons actually  on  the  spot,  and  for  which,  in  judging  of  the  conduct  of  the 
local  authorities,  fair  allowance  ought  to  be  m^e.  On  the  night  before 
the  Shenandoah  left  Melbourne,  a  namber  of  men,  taking  advantage  of 
those  difficalties,  contrived  to  elude  the  vigilance  of  the  authorities  and 
to  ge>t  oil  board  the  ship,  some  under  cover  of  the  darkness,  others  un- 
der a  plaasible  pretext,  which  coald  not  l>e  known  to  be  untrue. 

Whether,  on  these  facts,  Great  Britain  is  to  be  charged  with  a  failure 
of  iutfroational  duty,  rendering  her  liable  for  all  captures  subsequently 
made  by  the  Shenandoah,  is  the  question  now  before  the  Tribunal ;  and 
it  is  the  duty  of  the  Arbitrators  to  weigh  deliberately  the  rest>onsi- 
hility  they  would  undertake  by  deciding  this  question  in  the  aflirma- 
tivf. 

They  will  not  fail  to  observe  that  the  printuple  of  such  a  decision  is 
wholly  iiH)e|>eudent  of  the  three  Rules.  It  is  a  decision  on  the  nature 
of  the  proof,  on  the  character  of  the  fncts,  upon  which  a  belligerent 
nation  is  entitled  to  found  a  claim  against  a  nentral,  and  that  cla'm  a 
demand  for  indemnity  against  lonses  sustained  in  war  in  which  the 
neutml  has  no  part  or  concern.  It  is  not  confined  to  maritime  wars. 
It  extends,  and  may  be  applied,  at  the  will  of  the  belligerent,  to  any 
act  which  a  neutral  Government  is  under  any  recognized  obligation  to 
enileavor  to  prevenL  I^  it  necessary  to  point  out  that  sach  a  decision 
will  certainly  prove  a  fcrt'.Ie  precedentf 

Throughout  the  whole  of  this  controversy  Great  Britain  has  steadily 
maintained  one  thing — that,  before  a  heavy  indemnity  is  exacted  from 
a  neutral  nation  for  an  alleged  violation  of  neutrality,  the  facts  charged 
should,  at  any  rate,  l)e  proved.  This  is  demanded  alike  by  the  plainest 
constderiitiona  of  expedie  icy  and  by  the  most  elementary  principles  of 
justice.  If  this  Triimnal  decides  th  it',  in  a  case  of  doubt  or  obscurity — 
a  case,  iu  other  wordn,  in  which  the  proof  is  iinpcrj^ct,  the  fact  of  oegH- 
gence  ni>t  clearly  madtton^ati  1  in  which  recourse  must  be  had  tovague 
presumptions  and  conjectures — the  culpability  and  burden  are  to  be 
thrown  upon  the  neutral  nation,  it  will  have  established  a  grave  and 
most  dangerous  precedent — a  piejedent  of  which,  iu  the  future,  power- 
ful Stat«s,  under  circumstances  of  irritation,  will  certainly  not  be  Blow 
to  take  advantage. 

ROUNDBLL  PALHBB. 
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VIlI.-OBSERVATiONS  ADDRESSED  TO  THE  TRIBUNAL  BY  MR. 
GUSHING,  IN  THE  NAME  OF  THE  COUNSEL  OF  THE  UNITED 
STATES,  ON  THK  21ST  AUGUST,  1872,  AND  MEMORANDUM  AS 
TO  THE  ENLISTMENTS  FOR  THE  SHENANDOAH  AT  MELBOURNE. 


Mb.  Pbebidiint  akd  Gkhtlbh&n  of  the  Tbibtthal  :  n»  pmeBt 
discnssKHi  bag  its  origin  in  tbe  doabts  exi»«8sed  at  tbe  last  m«etiD|t«i 
the  subject  of  tbe  number  of  men  enlisted  for  the  SheiwndoKli  st  Mel 
boarne.  Previoasly  to  the  expression  of  those  doubts,  at)  tbe  nemben 
of  the  Tribunal  in  Bucceseion  had  announced  their  opinion  on  tliepeitiU 
involved  in  tbe  general  qnestion  of  the  resimnsibilitr  of  G-reat  Bribn 
with  regard  to  the  prizes  made  by  the  SbeiMuidoah  ailer  her  deparUst 
fri>m  Melboame. 

We  have  prepared  a  Memorandum,  which  proves  conctasivvly  tbe 
correctnesa  of  the  statements  of  Temple,  the  perfect  agreeMent  betvc«D 
hia  statements  and  those  of  2fye,  who,  iu  support  of  the^e  aame  sbitt- 
ments,  produces  tbe  evidence  of  Hunt,  an  officer  of  the  Sbenaiidotih. 
This  Memorandum  also  adduces  the  declarations  of  other  witoeew^; 
which  confirm  the  evidence  of  Temple,  Nye,  and  Hunt.  Id  fact,  it  it 
beyond  doubt, — 

1.  That  the  Shenandoah  enlisted  at  least  fort^-three  men  at  Melbonnfc 
This  number  is  indeed  now  admitted  by  Sir  Uonndell  Palmer. 

2,  That  the  Shenandoah  discharged  at  Melbourne  only  seven  meo  oT 
her  crew,  although  thirteen  others  leit  her;  bat  that  these  thirteen  ven 
prisoners  of  war,  who  did  not  form  part  of  the  crew,  and  there  is  reason 
to  believe  that  the  six  or  seven  others  who,  it  is  asserted,  were  difr 
charged  at  Melbourne,  were  also  prisoners  of  war. 

It  follows  that  the  strength  of  tbe  crew  of  the  ShenaDdoah  was  ii- 
creased  by  forty-three  men. 

OB8EKVATIOS8  ADRESSEES  MJ  TRIBUNAL  PAR  M.  GUSHING.  AIT  KOJI  DC 
CONSEIL  DES  fiTATS-UNJS,  LE  21  AOCT  1872,  ET  MEMORANDUM  SIB 
LE3  ENKOleMENTS  POUR  LE  8KENANDOAH  X  MELBOURNE. 

MONaiEUR  LB  President,  HessiEURS  oa  Tkibuh*l:  LftdMCOwinD  Botiielleasooon- 
gine  dans  lea  dout«iieiprim^H  lorn  lie  lademifire  stance  nusiiJHtducAijrredesearAtemniU 

3ue  le  Sbensndoah  a  faita  jk  Helboame.  Avspt  d't'mettre  cpb  donles,  tons  lea  aiembni> 
a  tribanal,  Tnu  aprfea  I'autre,  avaieiit  aunonci^  l«ur  epinioa  ft  regard  dea  poiaUMn- 
priH  dana  la  qnmtion  K<^ii6rate  de  la  reaponsabiliU  de  la  Qrands-BretaKBe  «a  ■njct<i<' 
priiieH  fait«e  par  le  SbeDandoah  a^rca  bod  depart  de  Melboame. 

Noua  avoDH  )iri^par^  uD  m^nioire  qui  d^niontre,  jusqu'ft  IVvidence,  VexBCtitadrtln* 
d(!cl  Brat  ions  de  Temple,  le  parrait  accord  entre  Hea  d^laratioDB  et  cellea  de  Jiyr.<f 

3ni,  k  I'appui  de  eeu  iii^nieH  ilriclaratioaa,  produit  le  t^moi^age  de  HddC,  offlcicr  i» 
henandoab.  Ce  ui^nioire  fait  valoir  aiisai  len  d^clarationa  d'autras  Mimoina,  qui  e<a- 
firmeot  le  t^iuoignage  de  Temple,  de  Kye  et  de  Hunt.    En  effel,  i1  est  hon  de  aoolt: 

1.  Que  le  Sbenaudoah  a  eiirOM  au  moina  4!)  honimea  X  Melboame.  Ce  ehillrc  r^t 
admJB  aujuunl'hai,  mfme  par  Sir  Ronudell  Palmer. 

2.  Qoe  le  Sbenandoah  u'a  ticenci^  ft  Melbourne  qne  7  hommes  de  mn  dquipic- 
quoiqne  13  antrea  I'aieDt  qaitt^ ;  mais  que  eea  13  ^talent  des  priaoDnicia  de  ^pm. 
qai  ne  faisaient  point  partie  de  I'^uipage,  et  il  y  a  lieu  de  oroire  qne  lea  6  an  7  antm. 
que  I'on  pnSleud  aruir  licenci^  ft  Melbourne,  ^taient  aaasi  dea  prison  it  ien  de  gaem. 

II  a'enaiiit  qii'il  y  ent  une  augmentation  de  43  liomiues  daua  I'efFectif  de  I'^aipifc 
du  Sbenanduab. 


V,  Cookie 


AHESICAX   ABr.CUENT SHEKANDOAU.  -533 

3.  That  the  word  "aeamen"  employed  by  Nye  means  "  sailors,"  in  ad- 
dition to  wbom  there  were  on  board  the  Shenandoah,  according  to  Nye's 
ovn  account,  sixty  or  fifty-flve  other  persons,  officers,  firemen,  &c.,  in 
conformity  with  the  narrative  of  Temple  and  Hnnt. 

4.  That  withont  the  re-enforcement  of  her  crew  effected  by  means  ot 
these  enlistments  at  Melbourne,  the  SheoHndoah  conld  neither  have 
coDtinned  her  cmise,  nor  conse^juently  have  captured  the  American 
whalers  in  the  North  Pacific. 

5.  That  all  this  constituted  a  flaftraQt  violation  of  international  law, 
and  even  of  British  municipal  law,  in  the  opinion  of  the  Governor,  Sir 
Cbarles  Darling,  himself. 

6.  That  finally,  and  above  all,  it  constituted  a  manifest  violation,  on 
the  part  of  the  British  authorities,  of  the  second  Bale  of  the  Treaty, 
which  rnna  thus : 

A  neutral  GEovemmeiit  is  bound  not  to  permit  nr  BnCTer  either  belligerent  to  mftke 
nae  of  its  ports  or  waters  aa  the  base  of  naval  operations  ^i[ainst  Ibe  other,  or  for  the 
pnrpoM  of  tbe  renewal  or  Bogmentation  of  niUitarj  aappliea  or  amu,  or  t^  reemlt- 
nient  of  men. 

The  Coansel  of  Great  Britain  has  just  addressed  to  the  Tribona]  ob- 
servations, not  merely  with  regard  to  the  iiumb«r  of  men  enlisted  at 
Melbooroe,  but  also  on  the  subject  of  tbe  legal  bearing  of  the  question 
of  these  enliMtnients  as  a  thesis  of  the  law  ot  nations,  or  of  that  laid 
down  by  the  Treaty. 

We  fi«nkly  confess  that  we  did  not  contemplate  so  wide  a  discussion. 
We  therefore  pespectfnlly  beg  the  Tribunal  to  inform  ns  if  tbe  new 
questions  raised  by  Sir  Bonudell  Palmer  remain  open  before  the  Tri- 
hnnal. 

C.  CUSHIKO. 


3.  Qne  le  not  "teamen,"  employ^  not  N;e,  veat  dire"M(tt«Eoti,-''  en  (tehora  deeqoels 
il  y  svkit  4  bonl  dn  Sben»ndo>h,  d'api^  1e  t^elt  de  N.ye  iDi-m^Bie,  GO  ou  5&  aatRe 
penonnes,  ofUclers,  chauffean,  et  oatera,  couformriment  au  Melt  de  Temple  et  de  Hnnt. 

4.  (jne,  sans  le  renfort  apport^  k  son  Equipage  ttu  mo.ven  de  ces  «arAleniente  k  Mel- 
bonme,  le  Sbenandoah  n'aurait  pu  ni  oontiuuer  sa  croieii're  ui,  par  cous^neet,  cap-' 
lorer  lee  baleinieis  am^rioaiia  dana  le  haiit  Pociflnun. 

5.  Que,  dans  tont  ceoi,  il  y  a  en  nne  violation  flnKrante  da  droit  des  gens,  et  mfime 
de  la  lai  municipale  britanuiqiie,  de  i'avis  mAme  du  f(ouverneur  sir  Charles  Dftriing. 

6.  Qu'enfln,  et  siirtout,  il  y  a  ici  nne  violation  manifeate,  de  la  part  des  nntorit^s  de 
la  Graiide-BretagDU,  de  la  seeonde  ri'gle  dn  traits,  ^^gIe  Hiasi  con^ue : 

"I'll  gnnvernumeiit  neiitre  ne  doit  ui  permettre  ni  tol^rer  ijiie  I'an  des  bellig^ranta 
*■«  nerve  de  ees  ports  ou  do  sea  eanz  cumme  d'line  bnae  d'opcratlon  navale  coutre  nn 
■ntre  bellip^rant ;  il  ne  duit  ni  permettre,  ni  toli^rer  non  plus,  oub  I'nu  des  bellig^rants 
renouvelle  uu  angmente  sea  approvisiunnoments  mititaires,  qu  il  so  prooure  dea  armes 
on  bien  encore  cjii'il  recrute  des  hommes." 

Hnintenaut  le  cnnneil  de  la  GrandK-Bretagne  vieiit  d'adTHnser  an  triboDo)  dee  obeer- 
otions,  non^eiilement  &  I'l^gnrd  du  chiffre  dee  enrAlements  it  Helbonmo,  niaia  aus^  an 
Hiijrt  den  relations  Jnridiqiien  de  la  qnestioD  de  ces  eorOletiientB,  corume  tbeae  du  droit 
<1>M  gens  on  dn  trail^. 

KonH  ftvonnns  franohement  qn'nne  dlacasaion  anssi  £tendae  n'entmit  paa  dans  noa 

fn'visioos.  D^8  lent,  uous  priiins  le  tribunal  trJiH-btimbleniunt  de  noils  filire  navoir  ai 
■H  qu«etiiiiie  niinvcllea  snnlevi^es  par  sir  Rnuudetl  Palmier  rmteiit  oiivertus  devant  le 

C.  UUSHINO. 
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EECRUITMENT  OF  MEN  FOR  THE  SHENANDOAH  AT  MEL 
BODRNE. 

Mr.  Grattun,  Britittli  (JoubqI  at  Teneriffc,  gives  tbe  earliest  acnonnt  of 
the  number  of  tlie  men  wbo  were  on  board  the  SbeDaodoah  when  she 
parted  from  the  Lanrel.  He  says  that  tbe  Laarel  bronghc  "  seventeen  sea- 
men and  twenty-four  supposed  offloers,"  and  that  ■'  some  of  the  crew  of 
tbe  Laurel  joined  the  Sea  King."  (British  Appendix,  vol.  i,  p.  477.)  Be 
makes  no  mention  of  any  of  tbe  crew  of  the  Sen  Kirigremaiuiiigronher; 
but  the  depositions  of  two  persons  transmitted  by  him  in  bis  dispalch 
(Ellison,  p.  i.'i.'),  and  Allen,  p.  479,  Brit.  App.,  vo).  i]  show  that  one 
officer  came  out  from  Loudon  ou  the  Sea  King,  and  that  three  of  the 
crew  of  tbe  Sea  Kiug  remained  on  ber. 

William  A.  Temple,  a  sailor  on  boanl,  gives  tbe  next  account, in  » 
deposition  sworn  to  in  Liverpool  on  the  6th  day  of  December,  18&'i. 
He  gives  the  names  of  two  ofBcers  who  came  out  in  the  Sea  King  fnun 
Loudon,  of  twenty-two  officers  wbo  joined  her  from  the  Laurel,  of  teo' 
petty  officers  who  joined  her  from  tbe  same  vessel,  of  four  seamen  nod 
two  firemen  who  joined  ber  from  the  same  vessel,  and  of  one  sesman 
and  two  firemen  who  came  out  in  her  irom  London.  It  appears  by  the 
affidavit  of  George  Sylvester  (Am.  App.,  vol.  vt,  p.  608)  that  he  also 
came  out  in  the  Laurel  as  a  common  sailor,  and  left  the  Shenandoah  at 
Melbourne.  His  name,  therefore,  should  be  added  to  Temple's  list. 
Assuming,  what  is  undoubtedly  tbe  fact,  that  Mr.  Gnttton,  under  tbe 
term  "  crew, "embraced  petty  officers,  seamen,  and  firemen,  there  is  no 
iliscrepancy  between  these  statementa.  Mr.  Gnttton  gives  twenty-four 
officers  to  tbe  Shenandoah  ;  Temple  givea  twenty-four  also,  twenty-tvo 
of  whom  are  from  tbe  Laurel.  Mr.  Gratton  says  that  out  of  seventeen 
seamen  by  the  Laurel  "  some  did  not  join  the  Shenandoah."  Temple, 
adding  Sylvester's  name  to  his  list,  gives  tbe  namea  of  sixteeo  petty 
officers,  seamen,  and  flremeu  who  did  join  from  tbe  Laurel,  and  also  of 
three  seamen  and  firemen  wbo  joined  from  the  Sea  Kiug.     So  faros  tbe 

nUmouandum 

Surltt  tiir6ltiHe»Upour  It Sitaiandoah  iMelbounu. 

M.  Unittaii,  cddsqI  lirit&nniiliie  i^  T^niJrifTe  renit  compte  le  premier  du  Dombre  1I0 
hommea  qui  an  trouvaieut  JL  bord  du  ShenaDiIoah  luraque  ce  vaiaaeaa  qaitta  le  LaonL 
II  dit  que  le  Laurel  ameuB  "dix-sept  matelots  ot  vin^t-ijuatre  oBlciera  snppoe^;"  el 
"que  quelnnes  hommes  de  l'£quipago  du  Laurel  mouti^rent  anr  lo  Sea  King."  (Brit. 
App.,  vol.  4,  }.  477.) 

it  ne  dit  paa  n'iI  reatn  dea  homines  faisant  partie  de  T^aipage  dn  8ea  KinK  il  bonl  it 
ce  vaiBBean  1  maia  tes  dtipoBitiims  de  dcui  penioDnea  tranainiaea  parlni  dana  aadeptehr 
(ElliaOD,  p.  4TH ;  AlUn,  p.  47>) ;  Brit.  App..  vol.  1)  montreut  qu'au  omciorairi  vade  Lundref 
"ir  le  Sea  KiiJK  et  que  trois  bouimts  do  I'^uipage  reattrent  &,  bord  do  co  vr' 


William  A.  Tomple,  mat«lot  k  bord  dn  vaiaaeau,  daiia  une  di^poaitiou  faite  wiua  Ki- 
ment  il  Liverpool,  le  6  d<^»mbr»  1865,  donne  lea  noma  de  denx  offlciera  qni  arrivireat 
d«  Loodrea  snr  le  Sea  King,  de  viufst-deux  officiem  qni  paaa^reot  du  Sea  Kiug  i  bord  dn 
Shenandoah,  de  qnaire  uiatelota  et  de  denx  pompiers-niiScamricna  qai  flrent  de  mtat. 
et  d'nn  mntelot  et  deui  pompiera-niocaniciena  qui  arrivtrent  de  Loudrea  it  bord  do 


inline  vaiasFan.  11  poratt  par  i'affidarit  de  George  SilvesWr  (Am.  App.,  vol.  f>,  p.  61    ,  , 
ce  dernier  arriva  anasi  aiirle  Laurel  comme  uiatelot  et  qu'il  quitia  le  Sheiiaiidiwlj ^ 
Mclboame  ;  ce  aerait  done  encore  iin  num  i!l  sjouter  it  la  liiite  de  Temple. 

En  Auppoaanle  cequi  est^videmment  le  Tait,  que  M.  Grattan.Kins  le  tenne  AjnipaEe. 
a  cotnpna  lea  o&lcierti  sulialtorueti,  tea  matelots  et  lea  m^cunicieiiB- pompiers,  il  u'eli>l' 
ancune  contiadiction  enlreceadcclHraticina.  M.Gratlandunne  viogt-qnatreofflcieraaD 
Ijheuandoah,  Temple  lui  en  doune  vingt-qiiatre  auaat,  dont  vingt-dens  aoiitdnShrnan- 
doab.  M.  Grattan  dit  qne  des  dii-aept  matelote  dn  LanrH,  it  y  ea  eut  qui  n'eDlrrrrDt 
paa  daos  Tequipago  dn  Shenauiloah  ;  Temple,  en  lyiiiitant  A  aa  liate  lo  noui  de  SylvMlcr. 
doDne  Iw  uom«  de  aeizn  ufficiera  Hubaltemcs,  matelots  et  ui'-cnnicleDS-ponipifts.  qni 
oQitt^rcul  li>  Ijaurtt  pour  aVitibur<)ner  aur  le  Slienandoab  et  anaai  de  troia  niatflol"' 
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Sea  King  U  concerned  thia  account  isconflnnedby  Sylvester's  affidavit. 
(Vr»I  vi.  Am.  App.,  p.  609.) 

Tbe  next  account  of  this  event  i»  contained  in  a  book  called  the 
"Omise  of  tbe  Shenandoah,"  written  by  Ilant,  one  of  her  ofticers,  after 
hercrnixe  was  finished,  and  published  in  London  and  in  New  York  in 
1867.  He  says  that  when  they  parted  from  the  Lanrel,  "officers  and 
men  only  numbered  forty-two  souls,  less  than  half  her  regular  comple- 
nient"    (Oniiseof  theSheaandoab,page  2i,  cit«d  in  the  American  Ca^.) 

Temple's  detailed  account  as  corrected  gives  the  names  of  forty-three 
persuus  ou  board.  There  is,  therefore,  almost  absolute  identity  of  re- 
coll''ction  of  three  independent  witnesses  on  this  point. 

VVo  hare  two  accounts  of  the  number  of  meu  enlisted  between  the 
time  of  leaving  the  Laurel  and  the  arrival  of  the  ves-sel  at  Melbourne, 
vhich  are  thus  stated  in  the  American  Case: 

Tlie  author  of  tbi^  Crniw  of  the  Slipoandnab  oaja  thnt  fuiirtonii  vverc  polisttil  la  this 
way:  («ii  from  thu  Alinaaml  the  Godfrey,  two  frum  tbaSnsan.  and  two  from  tbe  Stooey. 
Temple,  iu  bia  aHidavit,  givm  tbe  natues  of  three  from  tUf  Alius,  five  from  the  God- 
frey, oue  from  tbe  Suiuin,  two  froiu  tbe  Stncfy,  aud  one  frotn  tbe  Eilwurd ;  in  alt  twelve- 
Here,  again,  the  triBiug  discrepancy  conflrma  the  general  tmtbfulnesH 
of  the  recollection  of  each  witness.  According  to  Hunt's  account,  she 
liad,  on  arriving  in  Melbourne,  fifty-flve  men  all  told.  In  Temple's  affi- 
davit, with  the  addition  of  Sylvester,  we  have  the  names  of  fifty-four 
men,  viz,  tweuty-flve  officers  and  thirty  meu. 

Utber  corroborating  testimony  sustains  the  truth  of  tbe  statements. 
In  tbe  sixth  volume  of  the  American  Appendix  there  are  several  afflda- 
vitnof  persons  who  left  the  ship  at  Melbourne.  Brackett  (on  page  615) 
says,  "during  tbe  whole  time  I  was  on  board,  out  of  about  thirty-five, 
making  the  crew  of  tfae  said  ste-amer,  there  wafi,"  &c,  &c.  He  also  states 
that  he,  and  fonr  others  named  by  him,  to  avoid  punisfament,  consented 
to  serve  as  seamen  on  the  steamer.  Bolin,  (page  616,)  ScandfUl,  (page 
615,)  Ford,  (page  612,)  Scott,  (page  616,)  Liudborg,  (page  617,)  Wicke, 


m^caDicieDH-pompiers,  qui  qnittbrent  le  Sea  KiiiK  dans  1e  mfme  but.  Qnaot  an  Seft 
King,  ce  conipte  est  couflnu^  par  Vafidavit  de  SyTvi>nt«r  (vol.  G,  Am.  App.,  p.  607). 

tin  troisi^me  r6cit  d«  cet  ^vi^uemeitt  se  tronvo  dans  au  livre  intitule  "Croisi^ro  (la 
Sbenandoub  "  ^rit  pur  Hant,  I'uu  de  ses  offlciem  apri'a  la  tin  de  sa  croiai^re,  et  public  a 
Londrea  et  i  New  York  en  lliS7,  II  dit  que  lorBqn'ila  qoltl^rent  le  Laurel,  il  n'y  avail 
en  tout  eo  fait  d'ofticierH  et  de  matelota  que  quarante-Jeai  hommes,  nioina  de  la  moiti^ 
de  I'etfectif  r6f;iilier  (Croiaifere  du  Shenandoah,  p.  '24,  cit<!  daus  le  caa  am^rtoaiu). 

Le  r^it  d^tuilli^  de  Temple  ainsi  corri);)^,  doune  lea  noma  de  quarante-troia  peraoiineB 
w  trouvant  i  bonl.  Lea  Bonveoira  de  troia  tdmoina  iudi^pendanta  aont  douc  aur  ce 
point  preaque  absolament  identiquea. 

Nona  avono  dtinx  mpporta  iinaiit  an  tionibre  dea  hommea  enrOlojt  entre  le  depart  du 
Laarel  et  I'nrriv^  du  vaiaaeau  jt  Melhoanie;  ils  ac  trouveut  eiprim^a  comme  bdU 
ilauH  le  cna  de  I'Am^riqne : 

"  L'autenr  de  la  Croiaiere  du  Shenandoah  dit  qno  qaatorxn  hommea  fureut  enrAlen  de 
la  niani&re  Muiranto:  dtx  fureut  trifii  de  I'Aliiia  et  du  Godfrey,  deux  dula  Sriann  et 
dpnn  du  Stacer. 

"Temple  dans  Don  affidavit,  donno  lea  noiUH  de  troia  homm<>a  tin-s  de  ['Alina,  de  rinq 
du  Gitdfrey,  d'oti  d«  la  SiiHan,  de  deux  do  Staoer,  et  d'uii  de  Tfidauord,  on  tont  douze." 

Iti  encore,  la|>elite  dilt'^rence  continne  reiactituda  dca  aouveuirsde  chaque  t^moin. 

Selon  Hunt,  le  Shenandoah  avait  en  arrivant  it  Ifelbournc,  hb  bomuiea  tont  compria. 
liana  TalUdHvit  de  Temple,  en  i^outaiit  Silveator,  noio  trouvons  lea  nomit  de  !>.'> 
hotnmea,  aoit  25  olHcera  et  30  bumnie!!. 

Vautiva  liinToigiiaKra  eorroburanl  cenx-cl,  di^montrent  la  verity  de  cea  deolarationa. 
Dana  le  ff  volojne  do  I'appi-Ddlce  aiu^riraii),  t»  troiiveiit  pluaienra  ajfidariU  de  per- 
aoQuea  qui  out  qnitt^  lo  vaimwaa  li  Melbourue.  Brackett  (p.  Gl.'i)  dit :  "  Peudant 
tout  le  tempa  qneJ'iU  paa«t  &  hnrd  dn  vniweaii,  di-a  A5  hnmnina  environ  compoaant 
r^inipaRo  du  dit  vapenr,  il  7  avait,  etc.,  etc."  II  declare  anaai,  ■in'avni'  qnatru  oaniB- 
radea  dont  il  dotine  lea  noma,  ils  cotiaentirent,  ponr  i^viter  d'etre  pnniH.  it  aervir  oomnw 
maU-lotn  aar  lo  nav<n>.     Rollo  (p.  1115),  Kord  <p.  612),  Scandall  (p.  tSir>),  Kvott  (p.  616). 
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(pag«i  625,)  and  Bebiecke,  (page  626,)  say  the  same  thiog;  in  ^1  twelve 
persoDB.  Xno  of  tbe  namea  nieiitioned  b;  Brackett  are  on  Teiaple^  list 
of  ealiiJted  men.  Adding  ten  to  Temple's  li&t,  it  makes  fort;,  or  fire 
more  tbau  the  Dumber  given  by  Brackett  aa  "  atwut"  the  crew.  Adding 
it  to  Hunt's  tiat  it  gives  forty-one. 

An  estimate  derived  in  a  roundabout  way  from  the  United  States 
Consul  at  Bio  de  Janeiro,  from  the  accunnta  of  masters  of  vessels  cap- 
.  tared  by  the  Shenandoah,  who  hod  reached  there  on  their  way  home, 
confirms  the  truth  of  these  hgures.  He  aaya:  "The  following  tiate- 
ment  in  regard  to  the  Sbeniwdoah  is  made  by  ship-masters  who  have 
been  prisoners  on  board  of  her.  •  •  •  she  bos  forty-three  men. 
nearly  all  English,  besides  the  officers."  These  statements  were  made 
to  CouBtil  Munro  by  persona  who  left  the  Shenandoah  after  she  had 
received  tbe  additions  made  to  her  crew  before  arriving  at  Melboome. 

We  are  jastifled  in  assuming  Chat  Hunt's  and  Temple's  accounts  r^- 
reaent  the  number  of  men  she  bad  ou  board  on  arriving  in  Meibenme. 

Tbe  next  inqairy  is  bow  many  did  she  lose  there. 

Polioe-Oficer  Kennedy,  of  Melboome,  in  bis  report  dated  Februarr 
13  states  that  "  twenty  men  have  been  discharged  from  the  Shenandoah 
since  arrival  at  this  port.     (Brit.  App.,  vol.  5,  p.  108.) 

Temple  gives  as  the  names  of  two  who  were  discharged,  Williams  lud 
Brnce,  and  says,  in  addition,  "  there  were  some  men  who  left  tbe  sbip 
at  Melbonrne,  whose  names  I  do  not  know."  Sylvester  aays  that  he  left 
at  Melbonnie.  (Am.  App.,  vol.  6,  p.  609.)  Brackett  gives  as  tbe  naaies 
of  himself,  Madden,  and  Flood,  three  iu  all.  Bottn,  Scandall,  Seolt, 
iiUidberg,  Wicke,  and  Berucke  make  twelve.  It  appears  by  tiie  atf- 
davit  of  Brace  (Am.  App.,  vol.  6,  p.  605)  and  of  Colby  (same,  p.  SO?) 
that  they  also  worked  on  tbe  vessel  as  part  of  the  crew,  aad  left  at 
Xelbourae.  Thaa  it  appears  that  out  of  the  twenty  thirteen  were  pn«- 
ooRrs  who  had  )*eea  captured  and  forced  to  sore  on  the  Shenandoah, 
aud  who  seized  the  first  opportanity  to  leave  the  compoteoir  aervioe. 

Landbeig  (p.  617),  Wicke  (p.  6S5),  et  Benioke  (p.  6S8),  diuiit  la  tuAine  cboM,  aoit  en 
tout  daii(«  paraooaM.  Deax  dea  aoms  meotiona^  par  Brackett  u  trouvent  snr  U 
liHte  de  Temple.  Ed  ^joutaut  dix  noois  4  la  liate  de  Temple  aoBS  svotia  40,  tfmt-i- 
dtre  oinq  de  plus  qne  Is  Qombre  doatid  pai  Brackett  comme  oompoeaat  it  f«*fm 
r^quipoge.  En  I'lyoutaiit  &  la  liate  de  Hunt,  noua  avons  41,  qni  eat  le  obifih:  approi- 
inifttif  doQD^  par  le  coqbuI  dee  f^tate-UnU  b  Rio  Janeiro,  d'aproa  lee  r^lte  dcs  malira 
de  vaiaseaux  pria  pa^  le  SLeoandeati,  qui,  en  eutrunt  chei  eux,  avaient  pasai  par  cetU 
Tille.    Le  ooQBal  dit :  "  Le  nScit  anivaut  quaut  aa  Sbfuaudoah  a  61^  fmt  par  des  mil- 


trea  de  raiaaeaus  qui  out  ^t^  priaoDDiere  k  bord  de  oe  Taisaean    '     *     II  a  43  bi 
presque  tona  anglaia,  oatre  lea  ofnciets."    Ces  recite  tureDt  donn^  aa  ooiutll  Bam 
par  dea  persmmBg  qui  avaient  quitt4  le  Slienandoali,  apriia  qu'il  eut  aagmeut^v) 


^qnipage,  avaDl  d'arriver  4  Melbuume. 

Nop.a  ponvons  par  conal^qiieDt  eiippospr  qne  tea  chitTrca  indiqn^  par  Hunt  etTempk 
repr^aentent  le  nomlire  d»a  hommea  qae  le  vaisBEan  avait  &  bord  en  arriTant  i  Hcl- 
bonrne. 

Cbercliona  mainteoaiit  ft  aavoir  cniultieti  il  on  perdEt  daus  cette  ville. 

L'offlcier  de  police,  Kennedy  de  Melbourne,  duna  ann  rapport  dn  1^1  f^vrier,  d^clan 
que  Tin){t  bomuiea  out  i^l^  renvoy^  du  Shenandoah  depuia  son  arriv^  dana  le  port. 
(Brit.  App.,  vol.  5,  p.  108.) 

Temple  uoua  donne  lea  noma  de  denx  homines  qni  furent  renvoj-^ea,  Williaiiia  et 
Bruce;  et  il  ajoute:  "Quelquen  homniea  qnilt^reut  le  vsiaeeau  ^  MelbonroB.  nail 
J'ignore  leuPB  noma."  Silveater  dit  qn'il  qnitta  le  vaieaean  i,  Melbourne  (Am.  Ap)k,  Tid. 
e,  p.  G09,)  Ilruckut  noua  donne  avco  aon  Horn  ceux  de  Madden  et  de  >1ood,  traa  to 
tout;  Bolin,  SoaudatI,  Scott,  Landtjerg,  Wioke  et  Berucke  font  dniiie.  II  panlt. 
d'Hpre^  lea  ^(Iam(4  de  Bruce  (Am.  App.,  vol.  6,  p.  605)  et  de  Colby  (id.,  p.  607),  qn'eux 
anaai  iTavailiferent  fi  bord  dn  vaiaaean  eomme  membrea  de  I'^iuipajco  et  la  quitt^renl  i 
Melbourne.  Ainsi  il  panic  que  dea  vingl  hommea,  treize  i^tiiieut  dee  priaonniera  qui 
avaient  >'••<  nbliff^  de  travailleret  de  aervir  aur  le  Slienandoab,  poor  £viter  BDepam- 
tion  et  qu'ila  aaiairent  la  premiere  oocaaion  de  quitter  ce  aervioe  niriM!. 
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We  tiave  do  measB  of  positively  knowing  the  ciroamstaQces  under 
which  the  others  enlisted ;  bat  from  the  identity  of  result  which  will 
hereafter  appear  as  derived  from  several  independeat  soarces,  ve  thiuk 
that  they  were  not  among  the  persons  either  referred  to  by  Hunt  or 
named  by  Temple  as  among  the  permanent  crew  of  the  vessel  when  she 
airived  in  Melbourne,  but  were,  Uke  the  thirteen  whose  names  we  can 
give,  prisoners  who  had  been  forced  into  an  unwilling  service. 

We  feel  perfectly  convinced  that,  except  Sylvester,  no  person  was  dis- 
charged from  the  Sheuaudoab  at  Melboarne  except  persons  enlisted 
from  captured  vessels  of  the  United  States  agsiost  their  own  will. 

We  next  direct  our  inquiries  to  the  number  of  euliatments  made  at 
Melboame. 

On  the  2Tth  of  February,  1865,  which  was  aboat  a  week  after  the 
Shenandoah  left  Melbourne,  and  when  the  facts  were  fresh  in  his  mind, 
Governor  Sir  Charles  Darling  said  that  the  reports  and  statements  and 
letters  from  the  chief  ccmtmissiooer  of  police  in  Victoria  left  "  no  doubt 
that  the  neutrality  had  been  flagrantly  violated  by  the  commander  of 
the  Shenandoah,"  who  bad  "  •  •  received  on  board  of  his  vessel, 
before  be  left  the  port  on  tbe  IStb  iaataDt,  a  (wosiderable  number  of 
men  destined  to  aiignieut  the  ship's  company.  (Brit  App.,  vol.  i,  p. 
565.) 

The  report  wbicli  is  referred  to  in  this  statement  is  probably  the  one 
found  on  page  117  of  vol.  5,  of  the  British  Appendix,  lu  this  report 
the  detective  states  that  five  boat-loads  of  recioiited  men  were  seen  to 
go  on  board  the  Shenandoah  on  the  night  of  the  17th,  one  of  vhioh  had 
ten  or  twelve  men  in  it,  of  whom  two  retarned ;  and  that  aevea  men 
had  gone  on  board  on  tbe  morning  of  the  ISth.  He  eoBclndea  thus : 
*' Id  preparing  this  report  the  detective  has  oontined  himself  to  facts;  bnt 
it  is  stated  that  in  aU  betweea  sisty  and  sevesty  bands  were  ^[^ed  at 
this  port." 

The  "  facta  "  stated  by  the  detective  were  true,  and  are  sopported  by 
other  prooK    Tbe  rumors  to  which  ha  referred  were  exagg«iited. 


NoDB  D'avnnH  aacnn  luoyen  d«  aavnir  poiitivement  dans  quell es  cirooustancea  lea 
aDtreaa'sDrOlfeniDt;  maie  d'apcea  lea  r^nltato  identiquei,  teU  qu'ili  ddrirent  de  pln- 
■ieare  aouican  ind^pepdantea,  commo  notu  le  r«rn>ng  plus  baa.  nona  crof  oiis  qn'lla  ne 
fkiBBieat  pas  parlie  de  aeuic  iodiqufia  par  Hunt  ou  par  Templa  comma  couipoaaDt 
I'lSquipage  permanent  du  vaiHseau  lorequ'il  arrival  Melbonrae,  mais  ^taient, ooniiiia 
lea  tTsize  dunt  nuns  poiivong  donner  lea  noma,  dea  priaoooiecB  qai  avaiont  iiitoroi*  de 
faire  oe  service  coLtre  leiir  fjf: 

Nona  somin«s  parfaitement  convaincna,  qu'i  part  Silvester,  peTHODoe  ne  fnt  reovoy^ 
(In  Sbenaodoab,  li  Hvlbourne,  exoepM  dea  Looimes  ourAlva  contra  leur  gr^  dane  des 
vaiaaeanz  capture. 

NouBdirigeroDsinuDtenaiit  nos  recherchessnr  lenombredeaenrAlementa  Tiutsit  Uel- 

Le  27  Kvrier  1865,  nne  aeinaine  environ  apTi-i  le  depart  da  ghenaodoali  de  Hel- 
botime,  el  alors  qne  sa  mtimoire  i^tait  encore  frulcbe,  le  gonvemeur  sir  Cliarles  DailioK 
d^lara  qne  lea  rapporte  et  lettrea  dn  oommiwaire  chef  de  police  ik  "  Viotoria  ne  laia- 
anient  ancnn  douCe  qne  la  neutrality  edt  At^  viol^  d'uoe  mani^re  flagrante  par  le  com- 
in«iidant  do  Sbenandoah  qui  ■  ■  avail  re^n  fk  bord  do  aon  vaisaeaa  avant  de  qnitter 
le  port  le  \>i  nn  nombre  cousid^rable  d'bommes  deBtindg  ii  antfinenter  sou  6qnipage." 
{Brit,  Apj).,  viil,  1,  p.  56f..) 

Le  rappurt  dont  i1  e«t  ici  qnmtion,  eat  probablement  celui  que  I'on  trouve  A  la  page 
117  du  volame  5  de  I'appeudice  britaDniqiie.  Dana  ce  rapport,  le  dtltetin  dticlaie 
■|De  cinq  bateaux  remplia  d'bonimeti  out  6li  tus  se  HiriKeant  iur  le  Sbenanduah  pen- 
dant I A  unit  dn  17;  I'liu  d'oux  avait  &  bord  div  ik  donzo  hommea,  dont  deux  senla  re- 
vinreot,  et  que  sept  bommea  sVtaient  flmbarqn^a  la  18  au  matin.  II  termina  ainsi 
ann  rapport:  "Eo  pr^parsnt  ce  rapport,  le  deltctirt  iief,t  bomd  aux  faits;  mais  I'on 
<Iit  <|n'en  lont  soixantt:  &  M>isaDte-dix  hoDiiuea  se  sont  embarqui^s  anr  oe  vaisaeau, 


,y  Go  Ogle 
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The  aatbor  of  the  "  Cruise  of  the  Shenandoah  "  says  that  *'  the  ship's 
<»)mpaD.v  had  receired  a  uiyBterions  addition  of  forty-flve  men."  (Crriiae 
of  tlie  Shenandoah,  p.  113,  referred  to  in  the  American  Case.)  Ttiig 
would  seem  to  be  about  the  nnmber  seen  by  the  detective'tt  informants. 

Temple  ^ves  the  names  of  thirteen  petty  offiuen),  nineteen  seamen, 
»even  firemen,  and  three  marines;  in  all,  of  forty -two  pfnuins  who  were 
recruited  at  Melbourne.  This  acconnt  agrees  nearly  with  Iltnt's,  and  U 
incidentally  couflrmed  by  Furbeu' affidavit  couuemiiig  Douuiug,  £vang, 
aud  Green,  referred  to  in  the  American  Case. 

According  to  the  tigures  to  be  gathered  from  Hunt's  narrative,  Id 
varions  parts  of  it,  the  Shenandoah  then  had,  alter  the  Melbourne  re- 
(^ruitroents  were  added,  one  hundred  and  one  officers  and  men.  Accord- 
ing to  Temple's  account,  she  bad  twenty-live  ofiSeer^,  thirty  petty  offiuere, 
tweuty-six  seamen,  nine  firemen  and  three  marines;  in  all,  uiuety-three 
persons. 

The  Blight  discrepancy  may  be  acconnteil  for  by  the  fact  that  Hunt,  in 
his  rapid  narrative,  makes  no  mention  of  the  discharge  of  meu  at  Uel- 
bourne. 

On  the  27th  of  May,  the  Shenandoah  captured  and  bamed  the  whaler 
Abigail.  Mr.  Kbenezer  F.  Nye,  the  master  of  the  Abigail,  in  an  affi- 
davit sworn  to  on  the  7th  of  September,  187 1,  says :  "  The  Shenandoah 
at  the  time  I  was  taken  on  boiLrd  had  a  full  complement  of  offiwrs,  but 
was  very  much  in  want  of  seamen,  having  only  forty-five  or  fifty,  not 
half  the  number  she  needed.  The  officers  told  me  that  her  full  comple- 
ment of  officers  and  crew  was  one  hundred  and  eighty-five,  but  at  tliat 
time  she  had  one  hundred  and  five  all  told." 

It  appears  from  Temple's  affidavit  that  after  leaving  Melbourne  and 
before  the  capture  of  the  Abigail,  the  crew  was  increased  by  the  ealiat- 
ment  of  one  petty  officer  aud  seven  seamen  from  captured  vessels,  vlt: 
Parfa,  officer,  and  Welch,  Morris,  Adeis,  DelombsE,  Roderick,  Steven- 
son, and  Itoasel,  seamen.  According  to  the  calculations  derived  from 
Hunt's  narrative,  therefore,  she  should  have  had  at  that  time,  with  ibit 
addition,  108  persons,  officers  and  crew. 


mentattao  myat^riense  de  qiiarante-cinq  hommeB,"  (p.   11^  vaj.  Ameriaam  Cat),    i 
nombre  eemble  f>tre  colui  qui  fut  remarijai^  p»r  ceux  tjai  douD&ceDt  om  iDfonnktiom 
an  deleelife. 

Temple  donue  les  nous  ile  1  offlcier,  13  offlciere  salialtemei,  19  matelota,  7  m^CMii- 
Rieus-pompiera  et  3  ftoldutii  de  mBrine,  en  tout  4:)  homniefl  lecrul^a  k  Molbonmi).  C« 
rMt  H'accorde  aiwez  uvcc  crtni  de  Hunt  et  se  tronve  incideminent  confirm^  par  r*Jt 
dttvii  de  FurbRH  an  Hiijut  de  Uuniiiii){,  Evaiia  et  Greeu  cili^a  dana  le  cas  tie  I'Ani^riqne. 

Selon  1b«  cliifTres  qUH  Ton  pent  rMiieiller  du  n^it  do  Hunt,  dans  diSilreiitea  parttM 
iIq  ce  rricit,  le  ijlieuandoah  aviiic  alors,  apriis  tea  eurOlemeata  i\  Mulbourue,  101  otBcwn' 
vt  nialelntB. 

Seinn  le  ri'cit  de  Temple,  il  nvait  £>  atHviBra,  30  olfldera  atibaUuruea,  'X  mat«tota,9 
et  J  aoldalH  de  marine,  eii  tout  ^.1  bomniea. 

Ln  petite  diltSrence  pent  s'uipliqiier  par  lo  fait  que  Hiiut,  daua  aon  reeit  rapiile  vt 
fait  anciine  inentiuu  du  renvoi  Ae*  bammm  h  MKlLionnib. 

Le  27  mni,  le  Shoiinnduali  prit  et  brdla  le  baleinier  Abisail.  M.  Ebenexer  F.  ^S*- 
le  maltre <ln I'Abigail,  dalle  an <>(|)<l<iH(  dn 7  aentembre  l(t71  dlt;  "Le  Shenaodoali. s 


.'■'poqiie  oil  je  fua  pria  ik  bord,  avait  nn   nombre  complet  d'uftlviera  maia  inanqmii 

noaasbleiDent  de  matelotn,  car  il  n'eo  avnit  que  qiiarante  on  cinqnante,naa1it  moincilB 

n'il  fallait.    Lea  ofllciera  m'ont  dit  i|iie  leuc  veritable  rtfectir  d'utficien  et  A 


matelote  unrait  dfl  iitie  ile  l':*ri,  maia  a  i^uttu  ^poqiie,  il  avail,  tout  compria,  lUJ 
hommea." 

II  pnralt,  d'apK'H  Vaffidaril  de  Tenijile,  qn'apri'a  avoir  qnitt^  Helboamr,  et  avant  U 
capture  du  1' Abigail,  I'ikiuipaKe  fut  aiigmeutii  par  I'embnucbaKe  d'nn  oBBcleraubalttfii' 
el  de  aept  nmtetutn  tin^  de  vaiBauanx  captures,  aoit :  Parli,  offlcier,  et  Welch,  Uoni*. 
Adeie,  Delombnx,  Rudtrick,  Stevenaoii  et  BohspI,  matelote.  ■ 

D'apri-B  leacolcuts  tirAiiiu  r^cit  de  Hunt,  le  Sheuandoahdevaitpatcoiu^iientaToir 
A  cetic  '-jinqne,  avec  cette  nugmeutution,  lOH  bomnipa  tout  coinpri*. 
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According  to  Tetnple'a  account  she  liad  one  bandred  aud  one  sncb 
l>ersons,  of  whom  ltl't.T-sereii  were  ufiicers  and  petty  officers,  and  forty- 
fonr  were  either  Beamen,  niarinfB,  or  firemen.  This  result  contirms  the 
accaracy  of  Mr.  Nye's  estunates  and  recoUeotiou  in  a  striking  mauDer. 

After  that  time.  Temple  repreueuts  theSenandoah  as  receiTing  re- 
craitments  from  captured  vesitels,  as  follows :  one  officer,  twenty-one 
seamen,  one  fireman,  aud  nine  marines;  in  all,  thirty-two  iwrsons.  He 
tvpreseitts  the  vessel  as  arriving  at  Liverpool  with  one  hundred  and 
thirty-three  persona  on  board. 

In  an  official  report  made  by  Captain  Taynter  to  the  Controller-Qen- 
eral  of  the  British  C3oast  Guard,  dated  November  7,  I8ti5,  (Brit.  App 
vol.  1,  page  S75,)  it  is  stated  that  "  the  Shenandoah  has  a  complement- 
of  one  iiundre<l  aud  thirty-tbree  offlcers  and  men." 

Temple,  in  his  affidavit  sworn  to  the  6th  day  of  the  following  Decem- 
ber, gives  the  ideiitioil  number,  and  adds  the  names  of  the  ofiicera  aud 
men.  When  this  affidavit  was  communicated  totbe  British  Uovemmeut 
an  attempt  was  made  to  impeach  his  veracity  by  eflorts  to  show  that 
his  general  character  did  not  entitle  his  statement  to  credit;  but  no  at- 
tempt was  made  to  show  that  the  list  attached  to  his  affidavit  was  in 
any  resjiect  incorrect,  undoubtedly  l>e<;au8e  the  persons  in  Liverpool  who 
knew  the  facts  knew  it  to  be  true.  The  attempt  was  made  by  Captain 
Paynter,  the  officer  who  took  charge  of  the  Shenandoah  after  she  was 
abandoned  by  Wdddell,  and  under  whose  direction  the  crew  was  dis- 
charged. He  therefore  either  knew  whether  the  facts  were  correct,  or, 
if  they  were  iuconect,  where  the  persons  could  be  found  who' could  show 
that  they  were  ao.  In  dischargiug  the  crew  he  undoubteilly  had  the 
crew  list.  If  Temple's  list  bad  varied  from  the  ship's  crew  list,  it  is  cer- 
tain that  such  variance  would  have  been  shown  by  an  officer  anxious  to 
prove  him  unworthy  of  credit. 

Temple's  list  is  supported,  1st  By  its  intrinsic  trntfafulness.  2d.  By 
ita  substantial  agreement  with  Hunt's  account.  3d.  By  the  shipmas- 
ter's statements  reported  to  Gonsnl  Munro,  at  Bio  Janeiro.    4th.  By  the 


D'Kprta  le  T^it  de  Temple,  il  avnit  101  Uomines,  doot  ^tai^nt  !>7  offioiera  et  ol 
mbalremea,  «t  44  matelots,  soldala  lie  Diarine  et  u^canicieDt. 

Ce  r£aiiltat  couflnue  rexactitmle  da  I'tnlimatioD  et  les  louveDira  de  H.  Nye  de  la  ma- 
Di&re  la  pltia  frappanM. 

Apr^B  cette  ^poque,  Temple  reprStente  le  Shenandoah  comme  recevant  dea  eorAle- 
mentsdea  vaialM^auI  captur^  coihuih  nuit :  1  oiBcier,  31  niateluts,  1  meoanioien -pom pier, 
et  9  eoldale  de  niarine,  en  tout  32  houiiues.  I!  repi^ieeute  le  vaiweuu  arrivant  £k  Liver- 
pool avec  IXt  bi)iijnii.-H  H  U>rd. 

Duos  un  rapport  otUciel  6crit  par  le  capitaine  Paynter  au  cootrOleur  gi^TiiSral  de« 
ganlra-cOttNi  brUanuiqneii,  duI6  dii  7  nnveuibre  I8ba  (Brit.  Ap|>.  vol.  I,  p.  675)  il  est  de- 
i:\i%t6  "  (jue  le  Slieuaudonli  a  an  elfectif  de  IX)  offluici-a  ct  muttrlofa." 

Temple,  daiiH  suu  affidant  do  S  d6cembre  snivaut,  duaue  dea  chiffrea  ideiitii|uee  et 
'ajoiite  lea  DomB  dta  odtciera  et  d«a  matelota. 

LoraquH  I'afidatil  de  Ti-Diple  flit  cumimiDiqnd  aa  gouvemeinent  britanniqne,  on  cher- 
chu  &  luetlre  eii  dunte  sa  v^nicit^  en  niuutraiit  (|ue  miu  caract^re  n'inspiniit  paa  de  la 
coufiaDcu  daiiB  Be«  driuluratioua ;  niaia  ou  tie  cbercba  nulletueiit  ik  moutrer  que  la  Hate 
»udi:m!  &  Bun  affidarit  Halt  incorrect : — Baua  doute  parce  que  Ian  peraounea  4  Liverpool 

3ui  cvQuaiHKaieiit  les  faita  savaieiit  que  cettu  liste  intuit  vraie.  Celui  qui  £leva  ces 
vntMp,  tutle  caiiitnine  Paj-uter,  I'uttlcier  qui  se  cbargea  dn  Sbonandoali  liiraqu'il  fat 
abandouiK^  par  Waddell  at  cuuftini lament  bus  iuslnictioDa  duituel  l'i^qni{M){e  fut 
renvuj'i'.  II  aavait  par  coiiB^ueiit  ai  oee  faita  ^taieul  eincta : — ou  a  ilB  ne  1  Vtaieut  pas, 
il  aavait  oil  on  puuvail  trouver  lea  ]>er«onueH  qui  [louvaieiit  d6uionlrar  leur  iuoxao- 
tilnde.    Ell  rriivii,vaiitri^quipa|{e,  il  avait  aaiia  doute  tenu  la  liate  de  l'6qnipage.    Si  la 


■,e  deTiimpte  avait  ditleri^  de  celle  ii,  il  eat  Evident  que  cette  difference  aurait  et6 
noutr^u  pur  ud  officiur  ddaireiix  de  fiiire  paaarr  Temple  comuie  iodigne  de  foi. 
La  liate  doiin£e  [lai  Temple  eat  appiiyde,:  1°,  par  aa  vKracit*!  intrinsi^iie  ;  2°.  par  boil 


oeconl'  aveo  le  rceit  de  Hunt ;  3°,  par  Im  rteita  dea  nialtreH  dea  vaiaseanx  captnnSs, 
n'cita  rapporti'H  par  le  consul  Munni  i  Rio  Janeiro ;  4",  par  lea  affidariU  de  pliiBieura 
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affldavita  of  several  captured  aeamen  released  at  Uelboame  fh>m  iovol- 
nntary  service  on  the  SbeDandoah.  6th.  By  the  letter  of  the  Governor, 
Sir  Charles  Darling.  6th.  By  the  report  of  Detective  Keanedy.  7th. 
By  theaffldavit  of  Forbes.  8th.  By  the  affidavit  of  Nye,  the  oommaoder 
of  the  Abagail.  9tb.  By  the  report  of  Captain  Paynter  to  the  uontroller- 
general  of  the  coast  guard.  10th.  By  the  fact  that  Captain  Paynter 
was  not  able  to  disprove  it  when  he  had  the  motive  to  do  bo,  aad 
when  the  means  were  within  his  power.  If  this  account  is  to  he 
believed,  forty-three  persons  recruited  at  Uelbonrne,  in  violation  of  the 
duties  of  Great  Britain  as  a  neutral,  Joined  the  Shenandoah,  namely, 
one  officer,  thirteen  petty  officers,  nineteen  seamen,  seventy-five  men, 
aud  three  marines  from  that  port,  and,  with  one  exception,  no  person 
left  it  there  who  had  not  been  first  captured  oa  a  prisoner,  and  then  com- 
pelled nader  duress  to  do  involuntary  service  on  board. 

The  figures  in  this  paper  are  the  result  of  a  critical  examination  of 
tlifl  docuineuts  referred  to.  Where  they  differ  from  those  hitherto  pre- 
sented, they  are  to  be  taken  as  a  revision  of  our  former  documents. 

Gbnbva,  AuffttU  21, 1872. 

Anab/nt  of  the  list  accompanying  the  a^davit  of  William  A.  Temple. 

Cmm  out  im  til*  Lmwra—'^  offloBrg:  Waddell,  Orimball,  L«e,  Chon,  BokIbb,  Lintift. 
MoUltj,  O'Brien,  Cudd,  HcOnffney,  Bullock,  Brown,  Huon,  Hunt,  Minor,  ColtOB, 
Smith,  Howard,  Gny,  Lyncti,  O'Slteo,  Alcott ;  iO  petty  officers :  Murv!,  WorreQ,  BtOD- 
nao,  Hall,  Crawford,  WiKginB,  Fenner,  Orifflth,  Fox,  Jones ;  2  Gremoii :  Harehall,  B>w- 
llnson  ;  3  seamen :  Simpnon,  Boss,  Our — 37. 

Cbin«  OMl  te  tkt  Sea  Kiitg—^  offloerg :  Whittle,  Hatchinson ;  1  temiiiBa :  Jodm  ;  S  fln- 
meo  :  HattiD,  Clark — 5. 

Enliited  froM  eapturtf  mad*  before  arrinlii^  at  Afclbnanui— 9  petty  ofdcerB ;  Rowe,  B>y- 
mond,  Wert,  Davy,  BanMD,  Taft,  Hopkins,  Williams,  Bruce ;  3  seamen :  Way, 
Blaokini;,  Floyd— 12. 

Ditckaratd  at  ITritewnw— 2  petty  ofBoen :  Williams,  Bnio*— S. 

£aZi«Malif>IteHnw— loiSoori  Blaokar;  13  petty  offloen :  DunqiiifcStisDC.  Gallery, 
Janiia,  Spriog,  Bark,  EiBhai*,  Olover,  HcLitren,  Uwloir,  Smith,  Alaxaudar,  Caoniag ; 
ISeeamea;  Collins,  Foran,  Keraey,  McDonald,  Stmsdale.  KilKowar,  SiTaoton,  M»«>, 
Fegao,  Crooks,  Simma,  Bill,  Hatchiuson,  Evans,  Mortnn,  Oiffunt,  B  >9a,  Williami,  Sin- 
moDB ;  7  firemeu ;  MoLane,  Brice,  Oreen,  Burge«,  HuUineauz,  Southerlaad,  Sbatloo  : 
Smarloea;  Ritcy,  KeoyoD,  Browu— 43. 

Enlialed  <{fler  UiKiag  Melboumtamd  b^ort  cmture  of  tke  ^hi^i7—l  petty offloar:  Park: 
7  seamea  :  Welob,  Morris,  Adiee,  Delorobaa,  Roderick,  Stevenson,  Rosel — 8. 

Eiilitled  nflrr  rapture  nf  lilt  Abagail— I  otBcer :  Manning;  121  seamen  :  Ha  wthnin,  Sea- 
man, Orafb,  Keiley,  D>twden,  Colar,  Patterwm,  Hilooi,  Canninn,  Vanerery,  Bill,  Gi»- 
ens,  Hahoe,  Lonft,  California,  French,  Saiinr.  Brown,  Kanaca,  Boy,  Wicks ;  1  flrenan  : 
Carr;  9  marines;  Murray,  Silver, Bamel,  Barry,  I'lqyd, Ivors,  Poulson,  Ctaly,  Grtnes— 

Dt«d  on  thf  myafe—I  petty  offlc«T :  Caaning ;  1  seaman :  Bill— S. 

matelote  prisooniers  relftcbi^s  &  Melbonme  d'nn  service  forc6  si 

la  lettre  An  goavernear  sir  Cbarlea  Uarlinz;  <i°,  par  le  rapport  du  detecHn  K 

7°, par  I'o^rfarifde  Forbes;  8°, par  I'affldaril  du  Nye,  le comuiaudaul  de  I'Abijcail;  S'.par 

le  ranport  dn  capitaiue  Paynter  an  cnntrOIonr  general  dcs  Kardos-cAtes ;  IO*.  par  le  bit 

qne  le  capitaino  Payntrr  ne  pOt  r^uaair  il  eu  ountester  I'uzaotitade,  lorsqn'il  avait  1m 

raisous  et  les  moyeus  de  le  faire. 

8i  Ton  doit  croiru  ce  r^cit,  43  poraonoes  recnit^es  &  Metbonrne,  en  violation  dee  d^ 
voin  de  la  Grande-Bretagne  cnmmo  puissance  nentre,  8'eInlfa^q□^rent  snr  le  Sbenao- 
doah  dansce  port:  cefurent  1  ofHcier,  l^IofUcierssubalterneii,  19 niat^lots, 7  m^aoicien!^ 
pompiers  et  trois  soldats  de  marine,  et,  sans  exception,  persiinne  dans  ph  port  ne  \r 
nuilta  qui  n'oflt  fti  d'abord  fait  prisojinier  et  oblif(^  par  force  de  faire  le  service  i  Intrd 


Les  chiffree  de  cett«  ^critnre  sont  le  n^sultat  d'u 
«it<^M;  lorsqn'ils  ditlerent  de  ceux  pn?sent6»  jusi[u'ic 
nSvieiou  de  uns  docnments  pri<ct^Jeuts. 

Geui've,  le  21  uoht  1872. 
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IX.— ARGUMENT  OF  SIR  ROUNDELL  PALMER  ON  THE  SPEOlAb 
QUESTION  AS  TO  THE  LEGAL  EPPEI.T  OP  THE  ENTRANCE 
OP  THE  PLORIDA  INTO  THE  PORT  OP  MOBILE,  ON  THE  RE- 
SPONSIBILITI,  IF  ANY,  OP  GREAT  BRITAIN  POR  THAT  SHIP. 


It  is  impfvrtant  to  considfir  tbe  principle  applicable  to  tbe  speciftlcase 
of  the  Florida,  after  ahe  bad  eiitert<dtbeConfederat«portof  Mobile,  and 
there  remained  Beverat  months  Hod  enlisted  b  new  crew,  before  cmising 
or  oonmitting  hoatilitiea  against  the  Bhipping  of  the  United  States.  If 
tbe  antecedent  citvumstanceB,  applicable  to  this  vessel,  are  sach  a«  (in 
the  view  of  the  Tribunal)  to  justify  the  conclusion  that  any  want  of  dne 
diligence,  in  respect  to  her,  can  be  imputed  to  Great  Britain,  the  qnes- 
tion  arises,  whether  sach  want  of  due  diligeoce  involves,  as  its  legiti- 
mate conseqneace,  responsibility  for  her  acts,  in  the  view  of  thofactthat 
she  never  cruised  or  committed  any  acta  of  hostility  against  tbe  United 
States  until  after  sbe  had  been  for  a  long  interval  of  time  in  a  Confed- 
erate port,  and  had  tbence  iseaed  as  a  duly  commissioned  Confederate 
cruiser,  and  in  an  altered  condition  aa  to  her  capacity  for  war. 

The  facts  which  occurred  as  to  this  vessel  are  really  not  distingnisb- 
able,  in  principle,  from  tbe  case  of  a  ship  of  war  transported  from  a 
neutral  to  a  belligerent  country  by  a  breach  of  blocka<le,  manned  and 
made  capable  of  cruising  for  tbe  first  time  in  the  belligerent  country, 
and  afterward  a«ttially  cruising  from  tbence.  It  iscertaintbat  the  crew 
which  was  hired  to  sail  with  the  Floridu  from  England  to  Kasaaa,  was 
not  hired,  and  did  not  serve,  for  any  purpose  of  war;  it  is  equally  oor- 
tain  that  no  sufficient  crew  for  such  purpose  was  obtained  by  her  in  the 
Bahamas,  or  elsewhere  within  any  British  possession.*  She  did  not 
enter  the  port  of  Mobile  simply  in  ttansitu,  or  as  a  point  of  immediate 
depai-ture  for  a  subsequent  cruise,  for  which  the  necessary  preparation 
had  been  already  made  within  British  territory ;  bat  she  remained  there 
more  than  four  months,  from  the  4th  of  September,  1863,  to  the  15th  of 
January,  18G4.'  She  there  engaged  the  crew  which  enabled  her  to  go 
to  sea,  and  to  commit  hostilities  against  the  shipping  of  the  Uuited 
States.' 

On  what  principle  would  sncfa  a  case  as  this  have  been  dealt  with  by 
interoatioual  law,  it  tbe  question  had  not  been  one  of  national  respon- 
sibility, sought  to  be  cast  upon  Great  Britain,  but  had  arisen  under  ibe 
well-established  rules  applicable  to  neutral  citizens  concerned  in  breaches 
of  blockade,  and  in  the  conveyance  of  contraband  of  war  to  an  enemy  t 
If  the  direct  agents  in  conveying  the  Florida  into  Mobile  (supposing 
she  had  been  brongbt  in  by  and  under  the  charge  of  another  British 
ship)  would  not  have  been  under  any  continuing  responsibility  by  inter- 
national law,  after  leaving  her  there  and  returning  to  their  owu  conntry, 
how  can  it  be  said  that  such  a  continoing  responsibility  ought  to  attach 
npon  the  nation  ftx>m  whose  territory  she  was  sent  out,  merely  for  want 
of  the  use  of  due  diligence  to  prevent  that  transaction  1  Professor 
>  Unibed  gtntea  App.,  vol.  vi,  pp.  »07, 331. 


,y  Go  Ogle 


542      aUPPLEMEHTAKy  ARGUMENTS  AND  STATEMENTS. 

Blautecbli,  in  his  paper  oa  the  Alabama  qoeBtioD,  (*'  ReTue  de  droit 
internatioDal,"  1870,)  saya,  (page  473 :) 

II  De  fnnt  d'oilleara  pas  perdre  do  vue  qne  tous  oee  effet*  di^iiwtrenx  nont  en  premier 
lieu  imputubleB,  non  pa«  an  ttouverueiiiRut  anKlit'^  "lai^  k"*  croiwiiri  eni-mftniM. 
Pereoune  u'ocousera  le  gouvetueaieat  angUU  d'avu[r  Aonai  missiiiu  da  dfib'iiiTB  la* 
navireti  de  caniaieroe  aiii(<ricains  on  rt'avoir,  par  Hen  aKiiisetiTanU,  nntravri  on  endom- 
magi  la  inarine  Ami^ricaiDe.  Cu  que  Von  peat  Itii  reprocber  &  boa  dro't,  hii  nnpponDl 
que  les  faiU  cit^Jt  plu«  baat  dniveuc  ^Ire  congidSr^s  oomine  avouds  on  pmnvAii.  ce  u'mt 
pas  Qu/dil,  naia  aneaMia*iflii  i-ontrt  le  droit.  Bafaiite  necousiste  pas  h  avoir  ^quip^et 
appareiil^.  lea  roreairee,  mate  u,  n'ocoir  jiu  enpvchd  lenr  anoemHut  et  leur  sortie  de  loa 
tenitoire  Deiitre.  Muis  ceUe/<iii(e  n'a  qu'iia  rapport  (ndirect.  et  niillHtneut  aa  rapport 
direct,  avec  le«  d^prddatlonw  r^elloment  cummueH  par  les  cornairei.' 

In  the  case  of  a  breach  of  blockade  the  offense  is  deemed  by  interna- 
tional law  to  be  "  deposited,"  and  the  ofiense  of  the  neutral  vessel  to 
be  terminated  when  she  has  once  completed  her  returu  voyage.  "The 
penalty,"  says  Chancellor  Kent,  "never  travels  on  with  the  ves^tel  farther 
than  to  the  end  of  the  retarn  voyage ;  and,  if  she  is  takeu  in  any  part  of 
that  voyage,  she  is  taken  in  ^elictoJ'  (Gommeutaries,  ml.  t,  p.  151.)  As 
to  contraband,  the  law  is  thus  stated  in  Wheaton's  "Elements,"  {Law- 
rence's Edition,  p.  809 :) 

Tbe  general  mie  aa  to  oootntband  articles,  a«  laid  down  by  Sir  W.  Scntt,  ie,  that  tb« 
nrticlsB  luuet  be  taken  in  delivlo,  in  the  actaal  prosecnCiOTi  of  tbe  voyage  to  an  enwniF'i 
port.  I'lider  the  present  underatanding  of  the  law  of  nations  you  cuiiiiot  geneniilr 
take  tbe  proceeds  in  tbe  return  voyage.  From  the  moineDt  of  qnittiiiK  pnrt  mi  a  btw- 
tile  destination,  indeed,  the  offense  ia  complete,  and  It  ia  not  necessary  to  wait  tiii  Ihe 
Kooda  are  actually  endeavoring  to  enter  tba  enemy's  port ;  but  beyond  that,  if  the 
EoodearBUot  taken  in  (fe/icla.and  in  theactual  prosecution  of  ancba  voyage,  the  penalty 
iH  not  now  geiietalty  held  to  attach. 

Mr.  Wheaton  tu\A»,  by  way  of  qnaliflcation,  that  "  the  same  learned 
judge  applied  a  diS'erent  rale  in  other  casea  of  contraband, uHrrietl  (mm 
Europe  to  tbe  East  Indies,  with  false  papers  and  false  destination,  in- 
tended to  conceal  the  real  object  of  the  ex|>editiou,  wliere  tbe  return 
cargo,  the  proceeds  of  the  outward  cargo  taken  on  the  return  voyage, 
was  held  liable  to  condemnation."  These  were  tbe  cases  of  tbe  Kosalie 
and  Betty  and  tbe  Nancy;  as  to  whicb,  in  a  note,  the  learned  anthor 
nays: 

The  sonndness  of  tbeee  Inat  decisions  may  be  well  qaeatloned ;  fbr,  in  order  to  los- 
tain  tbe  penalty,  there  maal  be,  on  principle,  a  delieliim  at  the  momeut  of  seiinre.  To 
subject  the  property  to  confiscation  while  the  oOTHaae  no  longer  oontinuea,  wonld  bs 
to  extend  it  indefinitely,  not  ouly  to  the  return  voyage,  but  to  all  future  carKitea  of  tbe 
veaael,  which  would  tliiw  never  be  purified  from  the  oontagiou  cuinmuQicalei]  by  tb« 
contraband  articles. 

If  the  analogy  of  these  cases  is  followed,  (and  what  nearer  analogy 
can  be  suggestedT)  Great  Britain  cannot  be  held  responsible  for  the 
cruises  of  .the  Florida  after  her  departure  from  Mobile  in  January,  1861. 

The  case  of  the  Oran  Para  {reported  in  the  seventh  volume  of  Mr. 
Wheaton's  Decisions  in  the  Supreme  Court  of  the  United  Statoa,  p.471)' 
is  certainly  not  an  authority  for  any  contrary  principle  or  conclusion. 
The  question  there  was,  not  whether  any  authority  of  the  United  8tat«« 
Hhould  seize  or  detain  the  ship  Irresistible,  (then  iu  the  war  service  of 
General  Artigas  as  chief  of  the  so^alled  "Oriental  Republic,"]  which 
was  held  to  have  been  illej^lly  fitted  out  in  a  port  of  tbe  United  StAtes. 
in  violation  of  the  neutrality  law  of  that  country — much  less  whether 
the  United  States  ought  to  be  held  ret>pOQSihte  for  any  of  her  captures 
upon  the  high  seas — ^bnt  solely,  whether  the  cruise  on  which  she  had 
taken  a  prize,  (tbe  Gran  Para,]  which  was  actually  brought  into  a  port 
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of  the  United  States,  was  so  disconnected  fh>m  her  ori^rinal  illegal  out- 
fit, by  the  fact  of  her  having  been  at  Buenos  Ayres  daring  the  interval, 
as  to  make  it  proper  for  the  Courts  of  the  United  States  to  refuse  to 
exercine  jurisdiction  for  the  purpose  of  restoring  that  prize  to  her 
original  Portuguese  owoerT  Upon  the  whole  circumstances  of  thecaae 
this  question  was  determiued  in  the  negntive.  The  material  facts  being 
that  tlie  Irresistible  was  built  at  Baltimore,  in  all  respects,  for  purposes 
of  war ;  that  she  there  enlisted  a  craw  of  about  fifty  men,  and  took  in 
a  sufficiout  armament  for  the  purpose  of  the  cruise  in  whicb  she  was 
afterwards  engaged ;  that  she  went  to  Buenos  Ayres,  staid  there  only  a 
few  weeks,  went  through  the  form  of  discharging,  but  immediately 
afterwards  re-enlisted,  sabstautialjy,  the  same  crew  ;  obtained  do  dcw 
outfit  or  armament;  took  a  commission  from  the  GoTerumeut  of  Buenos 
Ayrea  to  cruise  against  Simin,  but  gent  back  that  commission  on  the  very 
next  day  after  leaving  the  port,  when  the  officer  in  command  produced  a 
whiMy  different  commimon  from  General  Artigas,  as  chief  of  the  ^^Oriental 
Republic^  under  which  he  proceeded  actually  to  cruise.  It  was  with  refer- 
euce  to  this  state  of  circumstances,  ^so  ditfereut  from  the  facts  relative 
TO  the  Florida  at  Mobile,)  that  Chief  Justice  Marshall  held  that  this 
was  u  colorable,  and  not  a  real  termination  of  the  original  cruise. 

Tbe  principle,  (he  Miil)  is  Don  flnftlly  settled,  thSit  prizes  made  b;  vessels  which 
h»vt)  violated  tlio  Acts  of  C»u>:re!i»  ttiut  llBvti  beaa  BQBcteil  fur  thu  presHrvutiuu  of  the 
nentrality  of  tlie  L'niTeil  Rtntes,  if  bniuglit  witbin  their  territory,  shall  be  restored. 
The  quealiou  therefore  \s,  (lues  this  case  cnme  within  the  priucipli; ! 

Tint  Court  km  ttrrrr  decided  that  the  offenie  adhem  to  the  raael,  trhaferir  changn  maf 
Aanc  IttteK  plaw,aiidcaniiotlMidepi>»itedal  lAe  ItrminatioH  of  the  cruue  in  prepariHff  for  uihick 
it  mil  eommitttd;  and,  as  the  IrreaistiblK  made  no  prize  on  her  pHMage  from  BaltiDiore 
to  tbe  River  1^  Plat  a,  it  iacnntended  that  the  offense  was  depiisiteU  there,  aad  that  the 
Cunrt  cannot  uonnect  her  siibseqiient  cruise  with  the  transactiona  at  Baltimore. 

If  tbis  were  to  be  admitted  fi<  awA  a  cote  as  lii»,  the  Inn's  for  the  preservation  of 
oar  neutrality  would  be  complelelj  eluded,  u>  far  as  this  enforcBment  depends  on  the 
re«titntiun  of  prizes  made  in  violation  of  them.  Vessels  completely  titled  in  our  ports 
for  military  operations  need  only  sail  to  a  belligerent  port,  and  thure,  alter  obtaiuinz  rt 
comniiwiion,  go  thrnnfch  the  ceremony  of  discharging  and  rt-euliHtiiig  thitlr  crew,  to  be- 
come perfectly  legitimate  crniseni,  porihed  from  every  taint  contracted  at  Ikr  pbtee 
ivhort  alt  tkeir  reaXfonx  o.ad  oapaalii  for  osNoyance  waa  acqairrd.  This  nonld  indeed  be  a 
rntlidnteut  nentrality,  disKracefni  to  onr  own  GoverDinent,  and  of  which  no  nation 
would  be  the  daiie.  It  in  impossible  for  a  moment  to  dis);(uise  the  facts,  that  the  anus 
and  ammunition  taken  on  buard  the  Irresistible  at  Baltimore  were  taken  for  the  pur- 
pose of  being  nsed  on  a  cruise,  and  that  the  men  there  enlisted,  though  engaged  in 
form  as  for  a  commercial  voyage,  were  not  so  engaged  in  fact. 

It  is  snbmitted  that  tbera  is  nothing  whatever,  in  the  view  tbns  taken 
by  Chief  Justice  MHrshall,  which  can  have  any  tendency  to  establish  the 
responsibility  of  Ureat  Britain  fur  captures  of  the  Florida,  made  after 
she  left  Mobile,  and  never  brought  into  any  British  port.  Tbe  simple 
ground  of  tbe  decision  was  that  whicb  the  Chief  Justice  announced  at 
the  beginning  of  his  judgment : 

The  principle  is  now  firmly  sattled,  that  prizes  made  by  vessels  which  have  violated 
the  Acts  of  Congress  that  have  lieen  enacted  for  the  preservation  of  tbe  neutrality  of 
tbe  Uiiil«d  States,  if  brought  within  their  territory,  eliall  be  restored.  The  only  qum- 
tioQ,  thorefure,  is,  does  thia  ck»e  come  within  tbe  principle  ! 

And  it  was  held  t^  be  within  that  principle,  not  because  the  offense 
was  one  which  could  never  be  " depositwl,"  but  because  the  "deposita- 
tion" relied  upon  in  that  case  wa^  not  real  but  only  pretended. 

That  case,  in  fact,  fell  sboit  of  <leciding  so  much  even  as  this:  that 
if  a  prize,  taken  by  the  Florida  alter  her  departure  ftx)m  Mobile,  had 
been  broaght  into  a  British  port,  and  if  the  same  rale  as  to  tiie  resiitu- 
tiou  of  prizes,  which  is  the  settled  and  known  law  of  the  United  States, 
hati  also  been  the  settled  and  known  law  of  Great  Britain,  sack  apriw 
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oagbt  to  have  been  restored  to  her  original  owners.  This  is  the  utmost 
extent  to  vhich  the  authority  of  the  case  of  the  Oma  Pan  could  ever 
l>e  auppased  to  go.  But  the  eircnmstances  are,  in  all  essential  points, 
so  widely  disaimilar,  as  to  make  it  no  authority,  eren  tor  that  limited 
purpose. 

Itj  in  such  a  case  as  that  of  the  Florida,  the  neubitl  State  were  h«ld 
liable  for  the  captures  made  by  her  in  her  first  cruise,  after  leaving  Mo- 
bile, it  seems  unavoidably  to  follow  (and  this  appears  to  be  the  concla- 
sion  actnally  insisted  on  by  the  United  States)  that  there  must  be  no- 
limited  liability  tor  all  her  subsequent  cruises,  and  that  the  offense  conld 
never  be  "deposited." 

But  this  is  not  only  not  ajuat  inference  from,  itisia  fact  contradictor; 
to,  the  doctrine  to  which  Chief  Justice  Marshall  has fdways  been  nodet- 
stood  in  the  United  States  to  have  given  the  sanction  of  bia  antliority 
in  the  Oran  Para  case.  Part  of  the  Rubric,  or  marginal  note,  preBsed 
by  the  reporter  to  that  case,  is  in  these  words:  "A  bond  fide  tet-mtMtwa 
of  the  cruise,  for  which  the  illegal  armaMent  waa  here  obtained,  puts  tmend 
to  the  diaability  growing  out  of  our  neutrality  laws  which  does  not  atiad 
indefinitely." 

The  Florida  could  not  have  cruised  without  a  proper  crew  ;  it  was  in 
a  port  of  her  own  country  that  she  first  obtained  snch  a  crew,  and  so 
acquired  the  capacity  of  cruising.  The  equipment,  which  she  had  re- 
ceived before  reaching  Mobile,  was  therefore  only  partial  and  incom- 
plete. Even  assuming  that  she  obtained  this  equipment  under  circam- 
stances  which  involved  some  failure  in  the  use  of  proper  diligence  ou 
thepart  of  Great  Britain,  on  what  principle  can  Great  Britain  be  charged 
with  all  her  subsequent  captures!  Would  not  such  a  principle  involve 
the  liability  of  a  neutral  State  to  be  charged  with  all  captures  made  b; 
a  vessel  which  had  obtained,  within  its  territory,  through  some  wantot 
due  diligence  on  the  part  of  its  authorities,  any  kind  or  degree  whatever 
of  equipment,  or  augmentation  of  warlike  force,  however  impossible  it 
might  be  to  prove  that  such  equipment  or  augmentation  of  force  was  the 
proximate  cause  of  any  of  her  captures,  and  in  however  large  a  degree 
other  causes  may  have  evidently  contributed  to  her  means  of  offenset 
If  what  was  done  to  the  Florida  at  Mobile  had  been  done  in  a  Spani^ 
port,  by  the  permission  or  culpable  neglect  of  the  authorities ;  if,  after 
lying  for  four  months  in  a  Spanish  port,  she  had  there,  for  the  first  time, 
obtained  a  fighting  crew,  and  had  been  dispatched  firom  thence  to  prey 
upon  American  commerce,  would  it  still  have  been  conteuded  that  Great 
Britain,  and  not  Spain,  was  liable!  Or  would  it  have  been  contended 
that  both  Great  Britain  and  Spain  were  liable,  uuder  such  circumstaaoes, 
and  that  the  liability  of  both  was  indefinite  and  unlimited  till  the  con- 
clusion of  the  war  f  Will  the  Tribunal  give  its  sanction  to  such  doc- 
trines as  these,  not  only  without  any  aid  from  authority,  but  in  opposi- 
tioD  to  all  the  light  which  is  derivable  from  the  reason  and  analogy  of 
the  doctrines  of  international  jurisprudence,  and  of  the  jurisprudence 
of  the  United  States  themselves,  in  other  cases,  which  ought  to  be  gov- 
erned by  similar  principles  ! 

The  legitimate  inlerence.  from  the  analogy  of  the  law  as  to  breadt  of 
contraband,  is,  that  any  responsibility  which  Great  Britain  may  have 
been  under  as  the  neutral  State  from  which  the  Florida  was  introdnwd 
into  Mobile,  came  to  its  natural  end  when  (having  previously  committed 
no  act  of  war)  she  was  once  at  home  in  that  port,  and  became  bona  Ji^f 
incorporated,  within  their  own  territory,  into  the  naval  force  of  the  Con- 
federate States.  The  legitimate  inference  from  the  doctrine  of  Chief 
Justice  Marshall,  in  the  case  of  the  Gran  Para,  is,  that  having  been  onoe 
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bona  ,fide  received  into  Mobile,  aa  her  proper  ])ort,  and  baviag  beeathore 
mauoed,  and  dispatched  fi«iu  theDce  for  her  sabseqneut  cruise,  au 
effectaal  line  of  separation  was  drawn,  for  all  legal  and  international 
purposes,  between  everything  which  bad  occnrred  before  she  entered 
into  that  port  and  everything  which  occurred  afterward ;  and  that  (no 
hostile  cmiaing  against  the  tJaited  States  having  taken  place  during 
the  interval  between  her  leaving  Liverpool  and  her  entrance  into  Mo- 
bile) Great  Britain  had  no  jnat  cause  for  afterward  refusing  to  her  the 
ordinary  immunities  and  privileges  of  a  dnly-commissioned  ship  of  war 
of  a  belligerent  Power,  and  certainly  was  not  under  any  obligation 
toward  the  United  States  to  do  so,  even  if  a  different  rale  would  have 
been  applicable  to  such  a  ship  as  the  Alabama,  which  was  not  dispatched 
for  her  cruise  from  any  Confederate  port- 
As  between  Great  Britain  and  the  Florida  the  case  stood  thus.  Her 
acquittal  at  Kassau  was  conclusive,  as  a  judgment  in  rem,  so  as  to  make 
it  uDjustiflable  and  impossible  for  any  British  authority  afterward  to  re- 
vive against  her  the  causes  of  complaint  which  bad  occurred  before  that 
aoinittal ;  and  her  subsequent  reception  of  an  armament  at  Green  Cay, 
not  being  accompanied  or  preceded  by  the  enlistment  of  any  crew  suf- 
ficient for  hostilities,  and  not  being  followed  by  any  warlike  operations 
before  her  entrance  into  Mobile,  though  it  was  an  infringement  of  Brit- 
ish municipal  law,  was  not  such  au  offense  by  genera  linternational  law 
ii8  to  call  for  or  justify  war  or  reprisals  against  the  Confederate  States, 
nor  such  as  to  adhere  to  the  ship  throngh  all  subset)  aentcircnmstances. 
The  responsibility  of  Great  Britain  to  the  United  States,  in  respect  of 
this  ship,  conld  not  exceed  the  responsibility  of  the  Coafederate  Btates, 
in  respect  of  the  same  ship,  to  Great  Britain. 

EOUNDELL  PALMSR. 
35  c 
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X -REPLY  OF  THE  COUNSEL  OF  THE  UNITED  STATES  TO  THE 
ARGUMENT  OF  HER  BRITANNIC  MAJESTY'S  COUNSEL  ON  THE 
SPECIAL  QUESTION  OF  THE  LEGAL  EFFECT,  IF  ANY,  OF 
THE  ENTRY  OF  THE  FLORIDA  INTO  THE  PORT  OF  MOBILE. 
AFTER  LEAVING  THE  BAHAMAS,  AND  BEFORE  MAKING  ANY 
CAPTURES. 


Tbo  Florida,  after  her  illeeul  outfit  as  a  ship  of  war  iu  the  neutral 
territory  of  Great  Brituin.  and  the  completion  of  her  armameDt^Tarlike 
munitions,  and  crew  from  tbe  same  neutral  territory,  took  the  seas  nnder 
a  Confederate  commisRioD,  and  after  an  unsucceBsfiil  attempt  to  add  to 
ber  complement  of  men  by  violating  tbe  neutrality  of  Spaiu,  slippeil 
into  Mobile  by  a  fraudulent  imposition  upon  tbe  blockading  vesseN, 
which  her  British  origin  enabled  her  to  practice.  She  waa  there  inipris- 
oned  four  months  before  she  was  able  to  elude  the  vigilance  of  the 
blockaders,  and  she  obtained  there,  it  is  said,  some  addition  to  the  fonv 
of  the  crew  which  she  had  when  she  entered  that  port.  Her  captures 
were  made  after  she  left  Mobile,  and"  a  question  of  public  law  is  now 
raised  npou  this  state  of  facts,  to  this  effect ;  •'  Is  the  responsibility  of 
Great  Britain  to  the  United  States  for  the  depredations  of  the  Florida 
relieved  by  this  visit  of  that  cruiser  to  a  Confederate  port  under  thecir- 
cumslaaces  iu  evidence  V  Tbe  question  assumed  that,  but  for  this  visit, 
the  neutral  responsibility  for  tbe  acts  of  this  cruiser  would  e^cist,  and 
seeks  to  arrive  at  the  significance,  if  any,  of  this  visit  iu  relieviag  tbe 
neutral  from  such  responsibility.  The  Counsel  of  Her  Britanuic  Maj- 
esty has  discussed  this  question,  and  we  uow  oflier  a  brief  reply  to  his 
Argument. 

1.  It  is  said  that  a  limitation  upou  a  neutral's  responsibility  for  tbe 
acta  of  a  cruiser,  for  which  the  neutral  would  otherwise  continue  tol»e 
responsible,  may  be  fouud  in  th^  principle  of  the  rule  by  whicU  neutral 
trade  in  coutraband  of  war  and  belligerent  right  to  prevent  it  are  regu- 
lated. This  rule  is  understooil  to  be,  that  the  belligerent  right  to  iut«r 
cept  or  punish  trade  in  contrabaud,  carried  on  by  a  neutral,  must  be 
exercised  during  the  guilty  voyage,  and  that  its  termination  ends  the  bel 
ligerent's  redress  and  the  neutral's  exposure.  The  view  which  we  take 
of  this  suggestion  makes  it  unnecessary  to  consider  whether  tbe  more 
strict  or  the  more  liberal  measure  of  the  duration  of  the  guilty  voyiige 
is  the  proper  one. 

It  seems  to  us  that  it  needs  but  little  attention  t;0  the  nature  of  thrK 
struggle  between  neutral  right  to  trade  and  belligerent  right  to  restrict 
and  defeat  that  trade,  and  to  the  solution  of  these  confiicting  and  com- 
peting rights  which  the  law  of  nations  has  furnished,  to  reject  the  an- 
alogy as  valueless  in  the  present  discussion. 

Keutral  nations  properly  insist  that  their  trade  is  not  to  be  surrendered 
because  of  the  war  between  the  two  belligerents.  But  they  concede  tbat 
the  belligerent  Powers,  as  against  each  other,  may  rightfully  aim  at  tbe 
restriction  or  destruction  of  each  other's  commerce.  How  far  the  bellig- 
erent may  press  against  his  enemy's  commerce,  which,  iu  turn,  is  also 
the  neutral's  commerce,  and  how  much  the  neutral  must  acquiesce  in  >'' 
commerce  being  dealt  with  in  its  character  of  being  also  the  eneuj's 
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commerce,  is  the  problem  to  be  solved  itt  the  Interest  of  preserviag  i>eaee 
with  the  neutrals,  and  restricting  the  war  to  the  original  belligerents. 

The  solution  arrived  at,  and  firmly  and  wisely  established,  covers  the 
three  groanda  of  (1)  neutral  trade  with  ports  of  the  enemy  nnder  actual 
blockade:  (2)  visitation  aud  search  of  neutral  ships  to  verify  the  prop- 
erty, in  ship  and  cargo,  as  being  really  neutral;  (3)  the  interception  and 
condemnation  of  contraband  of  war,  though  really  of  neutral  ownership 
and  though  not  bound  to  a  blockiided  port.  'It  is  with  the  last  only 
that  we  have  to  deal. 

There  were  but  throe  modes  in  which  the  consent  of  uatioua  could 
iIi:jpose  of  this  question  of  contraband  trade.  First,  It  might  have 
been  proscribed  as  hontile,  and,  therefore,  criminal,  involving  the  nation 
snlfering  or  permitting  it,  or  uoC  using  due  diligence  to  prevent  it,  in 
complicity  with  and  responsibility  for  it.  This  has  been  contended  for 
as  the  true  principle  by  able  pnblicists,  but  has  not  obtained  the  consent 
of  nations.  Second,  It  might  have  been  pronounced  as  free  from  bel- 
hgerent  control  as  all  other  neutral  commerce,  submitthig  only  to  vcri- 
ficatiou  as  really  neutral  in  ownership,  and  to  exclusion  only  from  block- 
aded i>ort8.     This  has  been  contended  for,  but  has  not  been  accepted. 

The  only  other  disposition  of  this  conflict  of  rights  aud  interests  at 
all  reasonable  is  that  which  has  been  actually  accepted  aud  now  consti- 
tutes a  rule  of  the  law  of  nations.  This  limits  the  right  of  the  bellig- 
erent, and  the  exposure  of  the  neutral,  to  th& prevention  of  the  trade  in 
contraband  by  warlike  force  for  capture,  and  prize  jurisdiction  for  for- 
feiture. Manifestly,  the  natural,  i>erhaps  the  necessary,  limit  of  this 
right  and  exposure,  by  the  very  terms  of  the  rnle  itself,  would  be 
fliufrante  delicto  or  during  the  guilty  voyage.  To  go  beyond  this  would, 
iu  principle,  depart  from  the  reason  of  the  actual  rale  aud  carry  you  to 
the  ground  of  this  trade  being  a  hostile  act  in  the  sense  in  which  the 
consent  of  nations  has  refused  so  to  regard  it.  But,  to  adhere  to  the 
principle  on  which  the  rule  stands  and  attempt  to  carry  its  application 
beyond  the  period  of  perpetration,  would  involve  practical  ditficnities 
wholly  insurmountable,  and  encroachments  npou  innocent  neutral  com- 
merce wholly  insupportable.  How  could  you  pursue  the  contraband 
merchandise  itself  in  its  subsequent  passage,  through  the  dietrlbutire 
processes  of  trade,  into  innocent  neutral  hands  t  But,  while  it  remained 
iu  belligerent  hands,  it  needs  no  other  fact  to  expose  it  to  belligerent 
operations,  irreai»ective  of  its  character  or  origin.  Again,  bow  can  yon 
atlect  the  vessel  which  has  been  the  guilty  vehicle  of  the  contraband 
merchandise  in  a  former  voyage,  with  a  pennaneut  exposure  to  bellig- 
erent force  for  the  original  delict,  without  subjecting  general  neutral 
trade  to  inflictions,  which  are  in  the  naturcof/(»mWej»«H(sAnt«7if,  by  the 
Itelligerent  of  the  neutral  nation,  as  for  hostile  acts  exposing  the  neutral 
nation  to  this  general  punitive  harassment  of  its  trade ! 

It  will,  we  think,  be  readily  seen  that  this  analogy  to  contraband  trade, 
ai*  giving  the  measure  of  the  endurance  of  the  responsibility  of  Great 
Britain  for  the  hostile  expedition  of  the  Florida,  is  but  a  subtle  form  of 
the  general  argument,  that  the  outjit  of  the  Florida  icas  but  a  dealing  in 
contraband  of  tear,  and  teas  to  carry  no  other  consequence  of  responsibility 
than  the  late  of  nations  affixed  to  that  dealing.  But  this  argument  has 
been  suppressed  by  the  Kules  of  the  Treaty,  and  need  be  no  further 
considered. 

II.  The  criticism  on  the  celebrated  judgment  of  Chief  Justice  Mar- 
.sball,  in  the  case  of  the  Gran  Para,  does  not  seem  to  shake  its  force  as 
authoritative  upon  the  precise  point  under  discussion,  to  wit,  whether  a 
visit  to  a  belligerent  port  terminated  the  neutral's  dnty  and  resjiousi- 
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bility  Id  respect  of  a  vessel  nliich,  in  its  origin  and  previons  character, 
lay  at  tlie  aeutral's  charge.  It  is  not  profitable  to  consider  the  special 
distinctions  which  may  be  drawn  between  the  facts  of  the  Gran  Para 
and  of  the  Florida  in  this  respect.  If  it  is  supposed  that  other  circnm- 
stances  than  the  viere  visit  of  the  Florida  to  a  Confederate  port  diveeted 
her  of  being  any  longer  an  instrnment  of  rebel  maritime  war,  furnished 
from  the  neutral  nation,  we  fail  to  find  in  the  evidence  auy  snpport  to 
snch  suggestions.  Certainly,  the  fact,  if  it  esisted  or  was  shown  by  any 
definite  evidence,  of  the  fluctuating  element  of  actual  hostilities,  or 
navigation  in  the  presence  on  boani  of  substituted  or  added  seamen, 
does  not  divest  the  cruiser,  its  armament,  its  munitions,  and  its  setting 
forth  to  take  and  keep  the  seas,  of  their  British  origin  and  Briti^ 
responsibility.  These  all  continued  up  to  the  violation  of  the  blockade, 
whiub  they  enabled  the  Florida  to  make.  They  equally  enabled  it  to 
take  and  to  use  in  the  hostile  cruise  the  enlistments  at  Mobile.  Yet,  if 
there  be  anything  in  the  learned  Counsel's  argument,  it  comes  to  tbis: 
that  the  seamen  enlisted  at  Mobile  became,  thereafter,  the  effective 
maritime  war  of  the  Florida,  and  the  cruiser  and  her  warlike  and  uavi- 
gable  (jualities  "suffered  a  sea  change,"  which  divested  them  of  all 
British  character  and  responsibility.  This  reasoning  is  an  inversion  of 
the  proposition,  Omne  principale  ad  ne  trakit  accmsorium. 

Ill,  As  a  matter  of  fact,  the  evidence  conceniing  what  Uapjwned  a( 
Mobile  by  no  means  exhibits  the  crew  with  which  the  Florida  left  Mobile 
as  original  enlistments  there.  The  force  she  took  from  Nassau,  and 
which  enabled  her  to  make  the  port  of  Mobile,  must  have  adhered  to 
her.  All  the  motives  for  such  adherence  continued  in  full  force,  and  in 
a  port  without  ships  or  trade,  and  so  absolutely  closed  as  Mobile  was, 
there  was  no  possible  chance  for  them,  as  seamen,  except  to  a<lliere  b> 
the  Florida.  The  evidence  does  not  contain  any  shipping  articles, 
either  at  Nassau  or  at  Mobile,  and  the  list  made  by,  or  for  verification 
by,  Thomson  at  Liverpool,  in  reference  to  prosecotions  under  the  Fm- 
eigu-Enlistmcnt  Act,  was  made  only  in  reference  to  nationality  and  tbe 
place  where,  within  Thomson's  knowledge,  (who  did  first  Join  her  at 
Mobile,)  he  found  thetn  connected  with  the  Florida.  Very  possibly  a  form 
of  enlistment  or  engagement,  as  from  Mobile  as  the  place  of  departure, 
if  they  could  ever  get  out,  for  the  purposes  of  wages  or  otherwise,  may 
have  been  gone  through  at  Mobile,  though  it  is  not  so  proved.  Apenisiil 
of  Thomson's  afiidavit  will  show  that  it,  and  the  accompanying  list. 
relate  only  to  crew  dating  on  the  cruise  from  Mobile,  or  from  later 
recruitment,  and  that  he  im]K>rt8  to  give  no  evidence  that  there  vere 
not  re-enlixtnients  at  Mobile  of  her  former  crew,  except  in  his  own  case, 
or  by  incidental  inference,  |>erhaps,  in  some  others. 

IV",  The  learned  Counsel  diverges,  as  it  seems  to  us,  from  the  point 
open  for  discussion  into  a  somewhat  %'ague  inquiry  as  to  what  should 
be  the  consequences  in  resjject  of  indemnity  to  the  United  States,  from 
the  responsibility  of  Great  Britain  for  the  violations  of  her  obligations 
as  established  by  the  three  Rules  of  the  Treaty,  if  the  Tribunal  sliould 
find  Great  Britain  so  responsible. 

We  have  considered  this  subject  in  our  Argument,  submitted  on  the 
15tb  of  June,  and  need  not  renew  that  discussion  unless  it  is  reqnired 
from  us.  Of  course  minute  and  artificial  reasoning  may  attempt  to 
make  out  that  the  last  man  essential  to  a  crew  for  navigation  or  fighting, 
or  the  last  foim!  or  spar  which  she  could  not  spare,  was  the  guilty  cao» 
of  all  a_  cruiser's  subsequent  depredations,  and  that  all  precedi"!' 
structure,  fitment,  armament,  munitions,  officers,  aud  men,  are  absolved 
from  any  share  of  the  guilt.    This  reasoning  may  point  the  wit  of  the 
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proverb  that  "  it  is  the  laat  ounce  th«t  breaks  the  camel's  back,"  but  will 
not  go  mnch  further.  The  response  is  too  immediate.  What  preceded 
is  what  gives  the  place  aud  power  for  the  casual  incorporation  of  the  new 
atom,  and  the  preceding  preparations  laid  foundation  for  these  casual 
and  dnctuatiag  elements  of  prosperous  war,  and  thereby,  as  well  as  di- 
rectly, for  the  war  itself.  Again  we  have  only  need  to  repeat,  "OiB»e 
^rincipale  ad  se  trahit  accessariumy  The  provisions  of  the  Treaty  plainly 
indicate  what  the  responsibility  for  indemnit}/  should  be  if  the  responsi- 
bility for /aidf  be  established. 

C.  CUHHINO 
Wm.  M.  EvAHTS. 
M.  R.  Waite. 
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XI.-ARGUMEST  OF  SIR  RODNDELL  PALMER  ON  THE  CLAIM 
OF  THE  UNITED  STATES  FOR  INTEREST  BY  WAY  OF  DAM- 
AGES. 


1.  The  questiou  of  tbe  allowance  of  interest  on  the  Bums  claimed  io 
respect  of  their  alleged  losses  by  the  United  States,  is  one  of  grave  Im- 
portauce,  both  in  principle  and  in  amount.  It  has  not  hitherto  been 
discussed,  with  any  precisiou  or  fullness,  by  either  party.  By  Great 
Britain  this  demand  has  been  simply  demurred  to  in  principle;  it  was 
thought  premature  to  enter  into  any  detailed  argument  on  that  sabject 
until  some  liability  should  have  been  established,  which  would  properly 
raise  the  question.  The  United  States,  in  their  Argument,  presented 
pn  the  15th  of  June,  have  suggested  (paragraphs  484^'5)  gome  reasons 
why,  if  a  gross  sum  is  awanled,  "interest"  should  be  "awarded  by 
the  Tribunal  as  an  element  of  the  damage ;"  bnt  these  reasons  are  verj- 
short  and  vague,  and  no  attempt  has  been  made  to  develop  them  id 
such  a  manner  as  to  be  of  any  real  assistance  to  the  Tribunal. 

2.  It  is  necessary  to  bear  in  mind  what  it  is  which  the  Tribunal  has 
power  to  do  in  this  matter.  Under  the  seventh  Article  of  the  Treaty, 
on  finding  that  Great  Britain  has  failed  to  fulfill  any  of  the  duties  pre- 
viously mentioned,  in  respect  of  any  of  the  vessels,  the  Tribunal  "  may, 
if  it  think  proper,  proceed  to  award  a  sum  in  gross  to  be  paid  by  Great 
Britain  to  the  United  States  for  all  the  claims  referred  to  it."  If  it 
does  not  award  a  sum  in  gross  under  this  Article,  the  duty  of  examiD- 
ing  and  of  ascertaining  and  determining  the  validity  of  all  the  claims 
brought  forward,  and  "  what  amount  or  amounts  shall  be  paid  by  Great 
Britain  to  the  United  States  on  account  of  the  liability  as  to  each  ves- 
sel, according  to  the  extent  of  such  Uability  as  decided  by  the  Arbitrabm' 
will  devolve  upon  Assessors,  under  tbe  tenth  Article. 

It  may  be  that  the  Tribunal  baa  power  to  decide,  if  it  should  think  it 
right  and  just  to  do  so,  that  on  all  or  some  part  of  the  principal  amounts 
of  tbe  losses  for  which  Great  Britain  may  be  found  liable,  when  ascer- 
tained and  determined  by  Assessors  in  the  manner  provided  by  the 
tenth  Article,  Great  Britain  should  further  be  liable  to  pay  interest  at 
some  rate  or  rates  to  be  fixed,  which  interest  wonld,  in  that  case,  have 
to  be  computed  by  the  Assessors,  and  would  be  included  in  tbe  sum  or 
sums  finally  ascertained  and  determiued  by  them  as  payable  by  Great 
Britain.  But  it  is  indisputable,  on  the  other  hand,  that,  under  the 
ninth  Article,  tbe  Tribunal  has  no  power  to  direct  any  interest  to  be 
paid  upon  any  gross  sum  which  they  may  think  fit  to  award.  It  is  one 
gross  sum  only,  to  be  paid  in  coin  within  twelve  months  after  the  date 
of  the  award,  which  they  have  power  to  allow.  The  Counsel  for  the 
United  States  appear  to  be  sensible  of  this,  when  they  assume  in  the 
passage  of  their  Argument  already  quoted  (page  484)  that  "  interest 
will  beawarded  by  the  Tribunal,  as  an  element  of  the  damage  ;"  the  mean- 
ing of  which  evidently  is,  that  they  ask  the  IMbunal,  when  fixing  the 
amount  of  the  gross  sum  (if  any)  which  they  may  award  to  be  paid,  to 
take  into  consideration,  and  to  include  in  such  gross  sum,  (among  other 
"elements  of  damage,")  some  allowance  in  respect  of  interest  upon  the 
losses  for  which  Great  Britain  is  held  responsible. 
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3,  When  atteiitiou  is  directed  to  the  nature  of  the  prowaa  by  which 
only  the  Arbitrators  van  arrive  at  any  groHS  saui  to  be  awarded  agaiuHt 
Ciieat  Bi-itiiiii,  and  to  the  matei-iala  or  "elo,.  euts"  available  to  them 
lor  the  gmrpases  of  audi  ati  award,  it  will  be  clearly  seen  that  they  can- 
not, without  disiegariling  every  priudple  on  whiub  the  doctrine  of 
iucereot  ordinarily  rests,  make  any  such  allowance.  Instead  of  being 
"conformable  t«  public  law,"  and  "required  by  permanent  considera- 
tions of  equity  and  justice,"  this  demand  can  be  demoustrated  witbouc 
diRiculry  to  be  .just  the  reverse.  The  proofs,  however,  of  this  proposi- 
tion will  be  better  understood  if,  in  the  first  instance,  we  ascertain  the 
rules  of  civil  jurisprudence,  applicable  to  the  subject  of  interest. 

4.  Putting  aside  those  eases  in  which  the  liability  of  an  individual 
to  pay  interest  rests  upon  an  express  or  implied  contract,  or  upon  posi- 
tive legislation,  it  may  be  stated  generally,  that  interest,  in  the  proper 
sense  of  tiiat  word,  can  only  be  nllowed  where  there  is  a  principal  debt, 
of  liquidated  and  asceitaiiied  amount,  detained  and  withheld  by  the 
debtor  from  the  creditor  after  the  time  when  it  was  absolutely  due,  and 
ought  to  have  been  paid,  the  fault  of  the  delay  in  payment  resting  with 
the  debtor;  or  where  Ihe  debtor  has  wrongfully  taken  possession  of,  and 
exercised  dominion  over,  the  property  of  the  creditor. 

In  the  former  case,  from  the  time  when  the  debt  ought  to  have  been 
paid,  the  debtor  has  had  the  use  of  the  creditor's  money,  and  may  Justly 
be  presumed  to  have  employed  it  for  his  own  profit  and  advantage.  He 
has  thus  made  a  gain,  corresponding  with  the  loss  which  the  creditor 
has  sustained  by  being  deprived  during  the  same  period  of  time  of  the 
use  of  his  money ;  and  it  is  evidently  just  that  he  should  account  to  the 
creditor  for  the  interest,  which  the  law  takes  as  the  measure  of  this 
re<-iprocal  gain  und  loss.  In  the  latter  case  the  principle  is  exactly  the 
same ;  it  is,  ordinarily,  U)  be  presumed  that  the  {lerson  who  has  wrong- 
fully taken  possession  of  the  property  of  another  has  enjoyed  the  fruits 
of  it ;  and  it,  instead  of  this,  he  has  destroyed  it,  or  kept  it  unproduc- 
tive, it  is  still  just  to  hold  him  responsible  for  interest  on  its  value, 
because  his  own  acts,  after  the  time  when  he  assumed  control  over  it, 
are  the  causes  why  it  has  remaiued  unfruitful. 

In  all  these  cases  it  is  the  actual  or  virtual  possession  of  the  money  or 
pro])erty  belonging  to  another,  which  is  the  foundation  of  the  liability 
to  interest.  The  person  liable  is  either  tucraim  by  the  detention  of  what 
is  uut  his  own,  or  is  justly  accountable,  as  if  he  were  so. 

j).  The  rules  ot  the  liomaii  law,  as  to  interest  for  non-payment  of  a 
debt  due  u[K)n  contract,  are  in  strict  accordance  with  the  above  state- 
ment:  "  In  bonie  fidei  coutractibus,  nsurtedr  wiorSdebentur."  (Digest, 
lib.  3L>,  §  li  i  lib.  17,  §  3.)  '•  Interest,"  says  Domat,  (lib.  3,  tit.  5, 5  1,)  "  is 
the  name  applied  to  the  compensation  which  the  l»w  gives  to  the  cred- 
it<»r,  who  is  entitled  to  recover  a  sum  of  money /rom  his  debtor  in  default." 
(Ciled  in  Sedgwick  on  Damages,  page  234.) 

Tiie  Code  Civil  of  France  in  like  manner  (lib.  3,  tit.  3,  "Contrats  et 
Obligations,"  Art.  114lj)  provides  that  "  les  dommages  et  int6rets,'^(  which, 
in  the  absence  of  a  stipulated  amount  between  the  parlies,  are  limited, 
by  Art.  1153,  to  the  rate  of  interest  fixed  by  law,)  "  ue  sont  dtls  que  lors- 
que  le  d^^biteur  ent  en  demcure  de  remplir  vne  obligation ;"  and  Art.  1139 
dclines  the  meaning  of  this  expressiou  :  "  Le  diibiteur  est  constitute  en 
deinenre,  soit  par  une  sommation,  ou  par  autre  acte  Equivalent,  soit  par 
IVftet  de  la  convention,  lorsqu'elle  porte  que,  sans  qu'il  soit  besoiu  d'acte, 
et  par  la  seule  Ech6ance  du  terme,  le  d^biteur  sera  en  demeure."  The 
laws  of  Great  Biitain  and  America  recognize  the  same  principles. 

0.  Mr.  Sedgwick,  an  American  author,  whose  work  "  Uq  the  Measare 
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of  Damages  "  is  bigbl;  esteemed,  aud  of  freqoent  reference  in  the  coarta 
of  Great  Britain,  as  well  as  in  tbose  of  the  United  States,  lia^  a  etiHi>t«r 
(XV)  on  "  Interest  with  reference  to  Damages.''    At  page  313  he  sais: 

Tho  allowauce  or  JDfliction  of  iut«raat  often  preaenta  itaelf  entire!;  disconnected 
from  an;  quostion  of  contract ;  and,  in  tbis  OBimut,  tha  subject  caonut  be  uniltled  id 
auy  work  wbicli  treats  of  compensation,  for  it  in  to  b«  obHurvod  gunemlly,  tu  uw  tb« 
laugnageof  Lord  KeuyOD,  tbat  where  iutereat  is  intcLidud  to  bo  Kivoii,  it  lurmapartur 
tbe  daiuBgnB  assessed  by  the  jury,  or  by  those  wtio  are  siibatitut«u  in  tbttir  iiiacu  by  itie 

The  subject  of  int-ereat  is  suxceptible  of  very  clearly  defined  diviaiou  :  firti,  where  it 
can  be  claimed  oa  a  right,  eitlier  because  there  is  au  expreas  c     '  ~   '               ''    ~~  ' 
...       "iv  bmiiid  to  u-^  -- 

>r  fraiidiileut  l^unduct.  Id  tbe  firat  cuae  it  is  reciiverablf 
t  KBta  entirely  in  the  pleasure  of  tbe  jury- 
He  then  states  the  rules  of  the  English  law,  that  "  all  contracts  to  pay 
andouUtedlygive  aright  to  iatere»t  from  the  time  iclten  the  principal  ought 
to  be  paid;"  and  that  "  where  money  is  dne,  without  any  dejiaite  time  of 
payment,  aud  there  is  uo  contract,  expi-ess  or  implied,  that  interest  shall 
be  paid,  the  Euglish  rule,  independent  of  statute,  is,  that  it  cannot  he 
claimed."' 

This  latter  rule  does  not  appear  to  be  adopted  in  the  greater  number 
of  the  United  States. 

" There iB,"saysUr.  Sedgwick,  "couaiderableconUict  aud  couttadictiou  betwoeothr 
EugUsb  and  Anieiican  cases  on  this  subject.  But,  as  a  general  thiug,  it  may  be  Huid 
that  while  the  trlliuuals  of  the  formsr  couutry  restrict  themselves  generally  to  thuiK 
ca>>es  where  an  agreement  to  pay  iutereat  can  be  proved  or  luferrud,  the  courts  of  tbe 
Uuit«d  Stales,  ou  the  other  baud,  have  ahown  theniaelvea  more  liberally  dispu>'i!i). 
ntakiRg  tAe  alhmaHce  of  inlereai  otnre  iitartg  to  defWNiI  Hpun  the  equilg  of  Ihe  com.  and  Qui 
requiting  an  express  ur  implied  protuiiie  to  ausiuiu  the  claim.  Tbe  leadiug  differeu<% 
secuiH  to  grow  out  of  a  diltBrciit  cunaiduratiou  of  the  nature  of  tbe  inuuey.  ne .( menVua 
www  look  upon  Ihe  inieitsf  an  the  necrawiry  iiieidriit,  (Ac  natural  groiclh,  of  Iht  moihy,  and. 
therrfore,  incline  to  gim  itivitk  the  principal ;  while  tbe  Eugliah  treat  it  nssoinetbiugdii- 
tinct  and  independeut,  and  only  to  be  bad  by  virtue  of  aome  positive  agreement.'' 

The  American  rules  for  the  application  of  the  principles  recognized 
in  their  courts  were  thus  stated  by  the  Chief  Justice  of  New  York,  iua 
case  iu  which  the  whole  subject  vas  carefully  examined : 

From  an  esaminatiou  of  the  cases,  it  seeitiH  that  iutereat  ia  allowed:  (1)  Upnn  a 
special  agreement;  {H)  Upon  an  implied  promise  to  |iay  it;  and  this  luuy  arise  friiu 
DHSge  between  the  parties  or  usage  of  a  particular  trade;  (3)  IVheo  moHeg  ii  aifkhtU 
againit  the  irill  qf  themmer;  (4)  Bv  way  of  punishmeut,/or  any  ilkgal  conivrgiOH  or  lur 
of  avolher't  propertji ;  (5)  Upon  ad vancea  ot  money.' 

In  Connecticut,  similar  propositions  were  laid  down : 

(1)  Inloreat  will  bo  allowed,  when  there  is  au  expreaa  contract  to  pay  it;  (2)  Sncb 
contract  may  be  inferred  from  usage,  apecialor  geutral ;  (3)  tfherelkere  is  a  contrail  it 
pag  money  on  a  dag  cerlain,  and  the  agreement  in  broken,  iutereat  will  be  allowed  by  rdji 
of  damagee,  as  on  notes,  &.C.;  (4)  When  goods  are  aolii,  to  bu  paid  for  on  a  day  certAiu. 
iutereat,  in  like  mauuer,  follows  ;  (5)  Where  money  it  raxiced  for  tkr  uar.  of  another,  ati 
t}itre  it  neglect  in  not  paging  il,  inlercti  follo\ra  ;  (S)  II  hrre  money  it  obtain^  by  fraud,  in- 
terest ia  allowed  ;  (7)  IVhereanaoaiiint  it  liquittatedaiidbalanceasoerlained,iiitix^tt  bf^ii' 
to  rtin;  (8)  Where  goods  are  delivered  to  be  paid  for,  not  at  a  day  eerlaiu,  but  in  a  rea- 
aonable  time,  and  there  is  unreaaouable  delay,  interest  is  allowed;  (!))  Bui  where  there 
are  current  accounts,  founded  on  uiutual  duuiiuga,  and  uo  pramiao  to  pay  iuteruHl,  iu- 
tereat will  not  be  allowed.' 

With  respect  to  the  fraudulent  detention  of  money,  tbe  rule  acted 
upon  as  to  interest  by  the  courts  of  America  generally  is  the  same  with 
that  which  dow  prevails  io  tbe  English  courts  of  equity.    "  Where  money 

' "  On  the  MeiiHurp  of  Dauagoa, '  p.  :t76.  '  Pags  380. 

•Page  3B0. 
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18  recetred  by  a  party  who  improperly  detaios  it,  or  converta  it  to  his 
own  use,  he  inuBt  pay  interest."  (P.  378.) 

In  all  these  cases,  the  money  must  be  actually  dae,  and  the  amount 
liquidated,  that  is,  ascertained  and  fixed,  or  capable  of  being  ascertained 
by  a  mere  process  of  computation  resulting  from  known  facts,  of  which 
actual  indebtedness  is  the  legal  consequence.  With  respect  to  claims 
for  interest  on  unliquidated  demands,  the  law  of  Great  Britain  and  of 
the  United  States  is  the  same. 

"  It  is  n  Ksneral  rnl«,"  asfS  Mi.  Sedgwick,  p.  377,  "  ttast  interat  it  not  raxeerabh  on 
aaXiquidalfd  dtiKandi.  In  an  action  for  not  (teliveriug  teoa  accoTding  to  af^reement, 
Jndge  Waabint^D,  at  Niei  FiiDB,  said,  '  It  w  not  ajrfeablt  U>  l^al  prindplei  to  altme 
inleral  on  Httliquidaled  or  contated  daimt  in  danuigenJ  'The  mle  is  well-estii1)lislied,' 
Mjs  Judge  Parker,  in  the  Sapreme  Court  of  New  York,  '  that  iDtereet  is  nnt  Tecover&- 
ble  on  mnning  or  nnliquidsted  acconnts,  nnlesH  there  is  an  agreement,  either  expreas 
or  implied,  to  pay  interest.'  So  in  MassachnaettB,  it  is  said,  that '  interest  cannot  be 
recovered  opon  aa  open  and  ruuning  account  for  work  anil  labor,  goods  sold,  and  the 
Ube,  untesa  there  is  some  contract  to  pay  interest,  or  some  usage,  as  in  the  case  of  the 
cnstom  of  mercbanls,  from  which  a  contract  may  be  inferred,'  And  so  also,  in  Texas, 
iatereat  is  denied  on  sn  open  account.  So,  in  an  action  on  a  policy  of  tRsurnnM,  if  the 
prfliminary provfi  are >o  vague  that  tXe elaint  cannot  becempmed,  interat  ii  not  allowtMe." 

At  pages  385-387,  Mr.  Sedgwick  considers  nnother  class  of  cases,  under 
the  head  of  "  interest,  when  given  as  damages,^  i.  e.,  those  in  which  it  is 
not  given  properly  "a«  interest,"  under  the  control  of  the  Court,  and 
"allowed  or  disallowed  upon  certain  rules  of  law ;"  bat  "where  it  is  to 
be  settled  by  the  verdict  of  a  jury,"  and  "given  more  strictly  as  dam- 
ages." 

The  cases  in  which  this  rule  is  applied  are  generally  those  in  which 
the  property  of  the  plaintiff  has  been  wrongfnlly  taken  possession  of 
by  the  defendant : 

This  is  generally  bo  in  actions  of  tort,  as  trover  or  tTeapasa  for  taking  goods,  where 
interest  is  allowed  at  the  discretion  of  the  jury.  So  in  an  action  of  tresnasa,  the 
Saprenie  Court  of  New  York  said :  "  The  plaintiff  ought  not  to  be  deprived  of  his  prop- 
erty for  yeam  without  compensation  for  the  loaa  of  the  use  of  it ;  and  the  jury  had  a 
discretion  to  allow  interest  in  this  case  aa  damages.  It  haa  been  allowed  in  actions  of 
trover,  and  the  same  rule  applies  (to  traptai  fehen  brought  for  the  reeooeryof  property." 
So  in  Keotncky,  in  case  of  a  frandulent  refnsal  to  convey  ianil ;  and  so  declared  also  in 
North  Carolina  In  casea  of  trover  and  trespass.' 

It  is  to  be  observed  that  the  action  of  "trover"  here  mentioned  is  a 
form  of  remedy  under  American  and  English  law  for  the  conversion 
by  a  defendant  to  his  own  use  of  the  plaintifl''s  property ;  and  the  action 
of  "  trespass"  is  another  form  of  remedy,  under  the  same  fkws,  when  a 
defendant  has  intruded,  without  right,  upon  the  property  of  the  plain- 
tiff. In  all  the  cases  here  contemplated  the  liability  to  be  mulcted  in  in- 
terest'as  damages  arises  out  of  the  exclusion  of  the  owner  firom  the  enjoy- 
ment of  his  own  property,  by  the  direct  act  of  the  person  from  whou 
the  damages  are  recovered,  and  who,  by  reason  thereof,  has  himself 
enjoyed  (or,  but  for  his  own  willful  default,  might  have  enjoyed)  that 
benefit  of  the  property  from  which  the  owner  has  been  so  excluded. 
The  principle  on  which  a  jury  ought  to  proceed  in  giving  or  not  giving 
interest  by  way  of  damages  was  thus  explained  by  the  Court  of  New 
York :  "  In  two  actions  against  a  master  of  a  ship  for  non-delivery  of 
goods,  it  was  held  in  New  York  that  the  jury  might  give  damages  if  the 
coTiduct  of  the  defendant  was  improper;  i.  e.,  tchere  fraud  or  gross  miscon- 
duct could  be  imputed  to  him;  but  it  appearing  that  such  was  not  the 
fact,  it  was  not  allowed,"  • 

The  principle  thus  thus  laid  down  is  in  strict  conformity  with  that 

'Page  see. 
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Btateil  iu  anotlier  American  treatise  of  reputation  upoo  tbe  "Law  of 
Negligence,"  by  Messrs.  Shearman  and  BedfleJd : 

{  600.  Exemplary,  vindictive,  or  pnnitivo  damages  can  never  be  recovered  in  ac- 
lions  npou  auything  less  than  gfon  negligenee.  Of  thin  there  oan  tie  no  doabt, 
*  *  *  It  is  often  said  tbat  exemplary  damues  may  be  nivarded  lot  griM 
lief;I1geilce.  But  it  abould  be  dittioctly  understood  thM  grou  negligeiux  i»tawt  mek 
tnlirt  Kant  of  care  ag  to  mim  a  <praumptio»  that  the  person  in  fault  u  coiucioiu  o/llie  fnili- 
ahle  consegueTices  of  hia  careleteneaf,  and  u  indifferatt,  or  worae,  to  the  danger  of  JHJarjr  It 
the  peraona  or  properly  of  othera  ;  and  such  appeals  to  ns  to  be  the  constniotion  put  upon 
these  nords  b;  the  Courts,  in  the  cases  referred  to.  It  it  only  in  OMes  ofaaek  rrckltuntu 
that,  i°  our  opinion,  exemplary  damages  should  be  allowed. 

7.  Let  D8  now,  with  these  principles  of  general  .jniisprudeuce  in  view, 
examine  the  circumstances  of  the  present  case,  in  order  to  see  whether 
they  present  any  just  and  equitable  grounds  or  any  sufficient  inat«riaU 
on  whicli  interest  by  way  of  damages  can  be  included  by  the  Tribanal 
in  any  gross  sum  which  they  may  think  proper  to  award  against  Great 
Britain. 

8.  In  the  first  place,  this  is  not  the  case  of  a  detention  or  delay  in  the 
payment  of  a  liquidated  debt  or  ascertained  liability  payable  at  a  period 
which  has  elapsed  ;  there  was,  in  fact,  do  liability  at  all  independently 
of  the  exercise  of  the  jndgmeut  of  Arbitrators  upon  a  very  novel,  en- 
tangled, and  difficult  state  of  facts  and  public  law.  The  claims  made 
by  tlie  United  States  extended  to  many  matters  for  which  the  Arbi- 
trators have  found  Great  Britain  not  responsible.  The  decisions  of  tbe 
Arbitrators  against  Great  Britain  hare  been  mainly  founded  upon  tbe 
conventional  rules  of  judgment  first  introduced  as  between  the  two 
nations  by  the  Treaty  of  18T1,  though  agreed  by  that  Treaty  to  be 
retrospectively  applied ;  and  there  are,  down  to  this  moment,  no  meana 
of  ascertaining,  by  any  method  of  compatation  whatever,  the  actnal 
amount  of  the  liability  properly  resulting  from  those  decisions. 

9.  The  observations  of  Professor  Blnntsobli,  in  his  paper  on  these 
claims,  {"  Kevue  de  Droit  International,"  1870,  p.  474,)  are  material  io 
this  respect : 

"A  en  croire,"  he  says,  "plnsienrs  orateuTS  et  ^crivitiDs  amfiricnins,  il  irait  de  soi 
qne  le  fpuvernement  de  la  Grande-BretngQe  serait  obligd  d«  d£dommager  au  moiua 
les  particuliers,  dont  la  propridt^  anrnit  I't^  d^truite  par  I'Alabsma,  (ainsi  que  par  It 
Florida, ou  d'autrea  corsaires  gusdits.)  A  mou  avis,  ce  point  est  loin  d'etre  entiire- 
meut  Evident,  et  I'on  ponirait  Binguli&rement  se  tromper,  un  se  fiaot  tmp  au  suoc«a 
t£serv£  &  ces  i^lamations  priv6eB  devant  un  tribunal  arbitral.  Si  roDion  ne  preml 
pas,  comme  6tat,  ces  r^clanialions  privies  sons  sa  protection,  et  si  elle  ne  fait  pas  cod- 
eister  daus  lenr  ^qnitable  apaisemeut  la  satisfaction  qne  les  £tatH-Unis  out  droit 
de  r^Iamer  de  la  Grande-Bretagne,  dans  ce  cos,  les  narticnliors  int^ress^  n'ont  iV 
Bolnment  aacnne  perspective  de  d6dom  mage  men  t.  D  aprte  les  rbglas  da  droit  pritr 
ordinaire,  leurs  pretentions  seraient  tont-^fait  vaines.  Nutle  part  ilg  ae  tronvr- 
raieut  qd  juge  qui  condamnerait  le  gouvernement  anglnis  It  payer  nno  indemnitr. 
'  '  *  B'apr^  les  observations  qui  pr^cMent,  tout  le  di5bat  se  r&iame.  non 
pas  en  nn  litige  antre  des  particuliers  noiqueU  la  guerre  a  caus6  dea  pertea,  et  lV»t 
de  la  Grande- Bret  ague  que  I'on  veut  rendre  responsable  de  cclles-ci,  mais  en  do  litigr 
entre  la  f^ddration  des  Ctata-Unls  d'un  cOt4  et  la  GraDde-Bretagne.  El  ee  qii  f^ 
Tobjet  da  iitiije,  ce  n'ett  pas  un  domiaagr  maleriel,  tnaii  la  nan-otieei-ratiati  da  deroin  inter- 
nalionaax  de  la  part  <f  un  itat  ami  et  neutre. 

As  there  was  no  liability  which  conld  properly  be  called  a  debt,  or  in 
respect  of  which  any  interest  could  be  due  upon  juridical  principles,  so 
(on  the  other  band)  there  was  no  property  belonging  to  the  United 
States  or  their  citizens,  of  which  possession  was  at  any  time  taken,  or 
any  enjoyment  whatever  had,  by  Great  Britain,  her  officers,  or  her  citi 
zens,  or  by  any  persons  under  British  protection,  availing  themselves  o( 
that  protection  to  maintain  such  possession  or  enjoyment.  The  words 
of  Professor  Bliintschli,  already  quoted  in  a  former  arguroeut,  are  here 
again  material : 


V,  Cookie 


BRITISH    AHGUMEST IKTEREST.  .  555 

II  De  fant,  d'ailleura,  pas  perdre  de  vub  ijue  toiu  cea  effoto  d£sastraux  tout  eD'premier 
licii  imputablua,  noii  pas  uu  gonvecueiuuiiC  uiiKlaU.  luais  nux.  croisfun  euic-iiiviiiw. 
I'orsoDoe  n'accusern  Ib  gouvemement  anglois  d'nvoir  donti^  mission  de  (li^triiire  le« 
naviree  de  commerce  am^ricoiiis,  ou  d'avotr,  par  eea  a)!i3senietits,  entrav6  on  endom- 
majt^  la  marioe  am^Ticaine.  Ce  qne  I'on  peut  liii  reprocher  &  bon  droit,  (en  auppoaant 
que  les  fails  citi^  pliu  haul  doiveut  ^tre  considers  comme  avom68  ou  prouvda,)  cu  u'eat 
pad  an /nil,  mnia  uue  oMtiaion  etyntn  k  droit.  Safaute  ne  oonsiste  paai  avoir  ^qHip6ot 
appareillri  lea  corgaircs,  maia  !i  n'ai-oir  piu  eiupfeh^  leur  arraenieiiC  at  teur  sortie  de  eon 
territoira  neutre.  Maia  cette/aule  n'a  (ju'uu  rapport  indireel,  et  nullouient  un  rupport 
dirrct,  avec  les  d^pi^datioua  reullement  commiaea  par  les  croiseurs. ' 

Great  Britain  did  not  make  or  aatborize  the  captures  by  wbicb  tbe 
citizens  of  the  United  States  lost  their  proiierty;  they  were  never 
brought  within  her  territory,  so  as  to  make  ber  answerable  for  them  on 
the  iirinciple  of  reception  ;  nor  bad  sbe,  or  her  citizens,  at  any  time, 
any  prottc  or  benefit  wbaterer,  or  any  possibility  of  deriving  i»rofit  or 
benefit  from  any  of  them.  Nor  is  it  supposed  to  be  possible  that  the 
Tribanal  can  be  led  to  attribute  any  want  of  dibgeuce,  with  which,  in 
certain  cases,  Great  Britain  may  in  their  view  be  chargeable,  to  any 
such  motives  or  causes  as,  according  to  the  analogy  of  private  jurispru- 
dence, would  justify  a  jury  or  an  Arbitrator  in  giving  vindictive  or  penal 
damages.  Evfery  ground,  therefore,  on  which  (according  to  juridical 
principles)  interest  could  be  awarded  as  an  element  of  damages,  is 
wanting  here. 

11.  Furthermore,  independently  of  tbe  facts  affecting  the  nature  and 
amount  of  the  claims  tbemaelves.  wbicb  will  be  hereafter  referred  to, 
there  are  other  special  considerations  which,  in  the  present  case,  appear 
to  make  it  the  duty  of  the  Arbitrators,  if  they  find  Great  Britain  re- 
sponsible at  all  in  damages  to  tbe  United  States,  to  mitigate,  in  the  ex- 
ercise of  a  reasonable  discretion,  the  amount  of  those  damages;  and 
certainly  not  to  inflame  or  aggravate  them  by  the  addition  of  penal 
interest. 

If  the  following  arguments  in  tbe  British  Counter  Case  (p.  132}  are 
held  insufficient  to  exonerate  Great  Britain  from  all  liability,  they  must 
at  least  be  admitted  to  be  of  great  weight  and  pertinence,  as  against 
any  attempt  to  push  the  doctrine  of  compensation  and  indemnity,  in 
this  case,  to  an  estreme  length : 

TLe  whole  respo»ai1>ilit;  of  tlie  acta  whicb  caused  tbese  loeaea,  beIou)(ed,  primarily, 
to  tbe  CoDfe<1erate  Statea ;  tbe;  were  all  done  b;  tiiem,  bejoud  tbe  jurisdictiou  and 
control  of  Great  BritJiiti ;  wrong  naa  dune  hy  thum  to  Great  Britain,  in  the  very  in- 
fraction of  her  laws,  wliich  cooatitntes  tbe  foundation  of  the  present  clai ma.  Bntfrom 
them,  DO  pecuuiary  reparation  wbatever  for  these  losses  has  been,  or  is  now,  exacted 
ity  the  conquerors ;'  what  baa  been  condoned  to  the  iiriucipala,  is  sougbt  to  be  exacted 
from  those  wbo  were,  at  tbe  most,  pa^ivo);  accessory  to  tboee  losses,  tbrongh  a  wrong 
done  to  tbem,  and  against  their  will.  The  very  States  which  did  the  wrong  are  part 
of  tbe  United  States,  who  now  seek  to  throw  tbe  pecuniary  liability  for  tnat  wrong 
iotely  and  exclusively  upon  Great  Britain,  herself  (as  far,  at  least,  as  tbey  are  con- 
cerned) tbe  ininred  party.  Tbey  have  been  re-admitted  to  their  former  full  participa- 
tion in  the  rights  and  privileges  of  the  Federal  Conatitution  ;  they  seud  their  members 
to  the  Stiuate  and  tbe  Honae  of  Represent  stives ;  Ihey  taho  part  in  the  election  of  tbe 
President ;  they  would  share  in  any  brnelit  which  the  public  revenne  of  the  Uuited 
States  might  derive  from  whatever  might  be  awarded  by  the  Arbitrators  to  be  paid  by 
Great  Britain.  Ou  what  priuci  pie  of  iulematioual  equity  can  a  Federal  Commonwealth, 
so  composed,  seek  to  throw  upon  a  neutral,  aaaumed  at  the  most  to  have  been  guilty 
of  some  degree  of  negligence,  liabilities  which  belonged  in  tbe  first  degree  to  itS  own 
citixeuH,  with  whom  it  has  now  re-eutcred  into  relations  of  political  nnity,  and  from 
which  it  has  wholly  absolved  those  citizens  T 

Tho  American  Union  is  not  a  single  Republic,  but  is  a  Federation  of 
States.  The  eleven  States  which  joined  the  Southern  Confederacy  are 
also  now  joining  in  the  present  claims.    Upon  ordinary  principles  of 

'  Page  473.    The  italics  in  this  passage  are  in  the  origto&l  text. 
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jnatice,  if  Great  Britain  is  held  respooaible  for  those  claims,  she  wonld 
herself  have  a  claim  for  indemnity  against  those  eleven  States ;  which, 
in  their  external  relations  toward  herself  and  other  couDtries,  are  rep- 
resented by  the  Federal  Government.  If  everything  has  been  condoned 
to  them  by  tbe  Federal  Government,  and  if  their  relations  to  that  Gov- 
ernment preclude  Great  Britain  from  having  recourse  to  them  for  the 
indemnity  which  wonld  otherwise  be  Justly  due  to  her,  it  is  surely  im- 
possible to  conceive  a  case  in  which  there  would  be  less  justification  fora 
discretionary  and  penal  augmentation  of  damages,  such  as  an  allowance 
in  respect  of  interest,  iii  a  proceeding  for  unliquidated  damages,  always 
is. 

Another  argument,  arising  from  the  pecnliar  circamstaoces  of  tbe 
present  case,  and  which  has  also  a  strong  bearing  in  favor  of  a  reason- 
able modification  of  the  liability  of  Great  Britain,  and,  at  all  eventis 
against  any  aggravation  of  that  liability  by  the  addition  of  interest  as 
an  element  of  damages,  is  thus  stated  in  the  British  Counter  Case,  (p- 
132:) 

When  any  vessels,  whether  procured  from  Great  Britain,  or  olherwige  obtained,  had 
become  Confederate  ships  of  war,  the  dnty  of  repeltiDg  their  hostile  proceed)  d)^  I)j  all 
proper  and  efficient  means  (like  the  rest  of  the  operations  necuBsary  for  the  conduct  of 
the  war)  devolved  eiclnsirely  opon  the  United  States,  and  not  upon  the  British  Gov- 
ernment. Over  the  measures  taken  by  the  Uuited  Mtates  for  that  purpose,  Great 
Britain  could  eirercifle  no  influence  or  """'"^i  ■  ""■■  "'*"  -i*^  i*-  t*..i*i  .-.uTu^nDiKia  in  «»*■ 
decree  for  their  delay,  their  ni 


n  the  operations  by  land,  would  have  the  efiect  of  prolonjcing  tbe  period  danng 
.  cruises  of  this  nature  could  be  continued.    All  losxefl,  which  micht  have  bcrn 
prevented  by  Ihe  use  of  more  skillful  or  more  enerf[etie  means,  oiiKht  jnatly  t< 


ascribed  to  a  want  of  due  diligence  on  the  part  of  the  Guvernmeut  of  the  I'Dlted  Stair*, 
and  not  to  any  error,  at  any  earlier  stage,  of  the  British  Goveruuieut.  Cuiwa  pnuiia, 
HON  remoli  ipectalur. 

In  support  of  this  reasoning,  various  facta  are  referred  to,  at  pages 
138-140  of  the  same  Counter  Case,  wljicbshow  that  numerous  opportn- 
nities  of  arresting  the  progress  of  the  Confederate  cruisers  were  actually 
lost,  through  the  remissness  or  fault  (according  to  the  judgment  of  their 
own  official  superiors)  of  the  officers  who  ought  to  have  iwrformed  that 
duty;  and  that  tbe  means  employed  by  the  Government  of  the  United 
States  for  that  object  were  on  the  whole  inadequate  for  its  energetic  ac- 
complishment. It  would  surely  be  of  very  dangerous  e-^ample  to  hold 
that  a  belligerent  power  ia  at  liberty  (upon  such  an  occurrence,  e.  g.,  as 
tbe  enlistment  of  forty  men  of  the  Shenandoah  on  tbe  night  of  her  leav- 
ing Melbourne)  to  leave  a  vessel  which  has  abused  the  hospitality  of  a 
nentral  State,  to  harass  the  commerce  of  its  citizens  without  the  use  of 
efficient  means  of  prevention ;  relying  upon  an  eventual  pecuniary  claim 
against  the  neutral  State  for  the  value  of  all  the  subsequent  captures  of 
that  vessel,  with  interest  to  the  day  of  payment. 

12.  Even  if  it  were  possible  that  interest  could  be  held  dne.  on  ac- 
count of  delay  of  payment,  in  a  case  of  nnliquidated  ami  unascertained 
claims  of  this  nature,  between  nation  and  nation,  it  ia  obvious  that  the 
United  States,  and  not  Great  Britain,  are  exclnsively  responsible  for  so 
much,  at  least,  of  the  delay,  as  has  been  dne  to  the  rejection  by  the 
Senate  of  the  United  States  of  tbe  Convention  signed  by  Mr,  Heverdy 
Johnson  and  the  Earl  of  Clarendon,  on  the  l«h  January,  1869.  {British 
Api>endix,  vol.  iv,  part  9,  pp,  36-38.)  That  Convention  provided  for  a 
reference  to  arbitration  of  all  the  claims  of  American  citizens,  arising 
ont  of  the  acts  of  the  several  vessels  to  which  the  present  controversy 
relates. 

It  was  the  result  of  a  careful  negotiation,  oxpres^  antborized  from 
the  beginning  to  the  end  by  the  Government  of  tbe  United  States.    Its 
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form  was  aeveral  times  Altered  to  meet  suggestions  proceeding  from  that 
Government;  and  no  Bach  snggeation  was  made,  before  the  final  signa- 
ture, which  was  not  met  by  a  practical  concession  on  the  part  of  Great 
Britain.  If  that  Convention  had  been  ratified  in  1869,  a  settlement  of 
all  these  claims  would  have  taken  place  either  three  or,  at  least,  two 
years  since.  It  was,  however,  reject^  by  the  Senate  of  the  United  States 
witliout  so  mnch  as  the  communication,  at  the  time,  of  any  reason  or 
explanation  whatever  to  the  British  Government.  (British  Appendix,  vol. 
iv,  part  9,  page  10,  adjinem.)  No  leason  or  explauation  has  ever  been 
offered  which  can  alter  the  significance  of  this  fact,  or  make  it  reconcil- 
able with  any  conceivable  view  of  justice,  that,  as  against  a  Govern- 
ment which  has  never  derived  any  profit  or  benefit,  either  directly  or 
tbiDugb  its  citizens,  from  any  of  the  captures  in  qnestion,  the  United 
States  should  claim  interest  for  a  delay  due  only  to  themselves.  Great 
Britain,  fmm  the  commencemeDt  of  the  negotiations  between  Lord 
Stanley  and  Mr.  Beverdy  Johnson  in  1866,  was  always  willing  that  these 
claims  should  be  settled  by  arbitration ;  the  difficulty  (which  appears  to 
have  originated  in  the  suggestion  by  Mr.  Sumner  of  those  indirect  claims, 
which  are  now  excluded  from  the  consideration  of  the  Tribunal)  was  ou 
the  part  of  the  United  States  alone.  Can  it  be  said  that,  if  the  delay, 
so  caused,  had  lasted  for  twenty  or  for  ten  years,  a  claim  by  the  United 
States  for  interest  during  that  period  conld  still  have  been  maintainedt 
If  not,  it  cannot  be  maintained  now ;  whether  the  delay  is  twenty  years 
or  two  years,  can  make  no  difference  in  principle. 

13.  All  the  foregoing  reasons  belong  to  the  general  equity  of  the  case, 
and  are  independent  of  all  the  objections  to  the  allowance  of  interest  as 
an  element  of  damages  or  conpensation,  which  arise  out  of  the  particu- 
lars of  the  claims,  aud  the  impossibility  of  ascertaining  or  de&uiug  them 
before  this  Tribunal. 

14.  The  substantial  claims  (setting  aside  that  of  the  United  States  for 
the  alleged  expenses  of  pursuit  and  capture]  are  those  of  the  owners  of 
ships  aud  other  property  destroyed,  aud  those  of  the  insurance  com- 
panies with  whom  the  property  lost  was  inanred.  The  amount  of  both 
these  classes  of  claims  is  stated  in  dollars  of  the  currency  of  the  United 
States  at  the  respective  times  when  the  losses  were  sustained  aud  the 
insurances  paid.  The  value  of  the  dollar  currency  was,  during  that 
whole  period,  enormously  depreciated  by  reason  of  the  war  and  of  the 
suspension  of  specie  payments  in  the  United  States.  Its  exchangeable 
value,  OS  compared  with  the  exchangeable  value  of  the  dollar  in  gold, 
during  the  period  of  specie  payments  before  the  war  and  also  at  the 
present  time,  was  as  5,614  to  7,744,  or,  in  round  numbers,  as  8  to  11.' 

All  values  of  property  computed  in  dollars  of  the  forced  paper  cur- 
rency, during  that  period,  titood  at  proportionally  higher  figures  than 
they  would  have  done  during  the  time  of  specie  payments-  The  pay- 
ment of  all  these  claims,'  so  stated  at  their  values  in  a  forced  paper  cur- 
rency, is  now  sought  to  be  recovered  against  Great  Britain  at  the 
nominal  value  of  the  same  number  of  dollars  converted  into  gold  at  the 
jireseut  rate  of  exchange ;  thus  giving  to  every  claimant  a  direct  gain  of 
above  27  per  cent.,  by  the  difference  only  between  the  value  of  the  dollar 
in  which  the  losses  were  estimated,  and  the  value  of  the  dollar  in  which 
the  payment  is  asked  to  be  made.  This  ^ain  is  alone  equivalent  to  the 
actual  addition  of  interest,  at  the  rate  of  6  percent,  per  annum,  forlbnr 
years  aud  a  half  upon  every  claim. 

15.  With  respect  to  the  insurance  companies,  it  must  be  remembered 
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tbat,  as  agaiost  the  losses  which  they  paid,  they  received  the  benefit  of 
the  enormoQs  war-premiams  which  ruled  at  that  time;  and  that  these 
were  the  risks  against  which  they  indemnified  themselres  (and,  it  can- 
not be  doubted,  so  as  make  their  business  profitable  upon  the  whole) 
by  those  extraordinary  premiums.  Would  it  be  equitable  now  to  re- 
imburse them,  not  only  the  amonnt  of  all  these  tosses,  hut  interest 
thereoD,  without  taking  into  account  any  part  of  the  profits  which  they 
so  received  f 

IC.  These  remarks  would  hold  good  if  an  exact  valuation  of  the  claims 
were  possible ;  hut,  before  this  Tribunal,  neither  an  exact  valuation  of 
any  part  of  these  claims,  nor  any  approximation  t^  such  a  valuation,  is 
possible.  This  consideration  alone  ought  to  be  decisive  against  the 
demanil  of  interest,  as  an  element  of  damages,  in  any  gross  sum  to  be 
awarded  by  the  Tribnual. 

When  this  is  held  to  be  admissible  in  private  jarisprndeuce,  the  esti- 
mate or  computation  of  the  amount  to  be  added  for  interest  ia  always 
founded  upou  some  appropriate  evidence,  by  which  the  Jury  or  the 
Court  is  enabled  to  fix  a  definite  sum  as  the  value  of  the  principal  sub- 
ject for  which  compensation  is  due.  Before  interest  can  be  compnted, 
whether  as  a  legal  incident  of  a  licjuidated  debt,  or  as  an  element  in 
damages  previously  unliquidated,  the  principal  sum  must  be  known; 
and  this,  not  by  conjecture,  not  by  accepting,  without  proof  ia  detail, 
the  amount  at  which  the  interested  party  may  choose  to  state  his  own 
claim,  (almost  always  excessive  and  exorbitant,  and,  as  a  general  role, 
purposely  so  overstated,  in  order  to  leave  a  very  wide  margin  for  n 
profit  after  all  probable  deductions,)  nor  by  any  merely  arbitrary  modi- 
tlcatioD  of  that  amount,  but  by  such  vonchers  and  proofs  as,  after  the 
opposite  party  has  had  the  opportunity  of  seeiug  and  checkiog  them, 
are  deemed  satisfactory.  Where  such  vouchers  and  proofs  are  absent, 
or  cannot  be  satisfactorily  tested,  all  foundation  for  an  allowance  of 
interest,  aa  au  element  of  damages,  necessarily  t'saU. 

17.  In  the  present  case,  not  only  is  it  altogether  impossible  to  ascer- 
tain, either  accurately  or  proximately,  any  sum  which  can  be  taken  by 
the  Tribunal  aa  representing  the  principal  amount  of  the  losses,  tor 
which  Great  Britain  ought  to  be  held  responsible;  but  the  figures 
which  have  been  laid  before  the  Tribunal  on  both  sides  show  in  a  ver}' 
significant  manner  what  great  injustice  might  be  inadvertently  done, 
and  how  largely  any  just  measure  of  compensation  or  indemnity  might 
be  exceeded,  if  the  Tribunal  were  either  to  assume  some  amoant,  arbi- 
trarily fixed,  as  representing  the  principal  of  those  losses,  and  then  to 
add  interest  on  that  amount;  or  were,  without  any  snch  attempt  at 
exactness,  to  swell,  by  some  undefined  and  arbitrary  addition  under  the 
notion  of  providing  for  interest,  an  award  for  a  gross  sum,  founded  on 
no  distinct  elements  admitting  of  any  computation.  It  does  not  re- 
quire much  attention  to  the  partictiiars  of  the  claims  to  see  that  they 
have  been  intentionally  so  stated,  as  to  leave  not  only  a  wide  margin 
for  all  those  deductions,  which  the  criticism  of  Great  Britain  might 
prove  to  be  necessary,  but  ample  room,  after  every  such  deduction  has 
been  made,  for  a  large  and  full  compensation  and  indemnity,  without 
any  further  addition  whatever.  The  British  criticisms  cannot  and  do 
not  attenii>t  more  than  to  cut  off  manifest  exaggerations  of  those  claims, 
either  by  demonstrating  the  inadmissibility  in  principle  of  some  of  them, 
{e.  g.,  the  double  claims,  and  the  prosl>ecti^-e  earnings,)  or  by  showing 
that  others  (e.  g.,  the  claim  for  gross  freights)  most,  on  principle,  be  re- 
duced by  manifestly  necessary  deductions,  or  by  appealing  to  the  known 
and  ascertained  values  of  shipping,  &c.,  of  the  same  classes  before  the 
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war,  aa  a  stitudard  of  compariaoo  to  which  estimates  of  losses,  mani- 
festly excessive,  may  be  referred.  Bot  whea  the  fallest  efl'ect  has  beeu 
giveu  to  all  these  criticisms,  the  remaining  claims  continue  unvouched 
and  nnteated,  under  circumstnoces  in  which  every  really  doubtful  and 
iiDcertain  question  of  actual  value  is  practically  taken  for  granted,  even 
by  the  reduced  British  estimate,  in  the  claimant's  favor. 

IS.  In  illustration  mid  proof  of  the  preceding  observatious,  the  fol- 
lowing iinportiiut  extrsicl  from  the  Keport  of  Slessrs.  Cohen  and  Young, 
appended  to  the  British  Argumeutor  Summary,  (pp.  16-^17,)  containing 
matters,  not  of  opinion,  but  of  fact,  which  the  Arbitrators  may  verify  for 
themselves  merely  by  referring  to  the  several  documents  in  which  the 
claims  of  the  United  States  have  been  at  different  times  stated,  is  here 
subjoined : 

"It  will  be  nseful,"  theyaay,  "to  make  Mine  ubiiervntioiiH  wbiub  preaeut  theuiMlves 
on  compariug,  with  tbe  '  Kuriaed  StBt«iii«Dl,'  tbe  urisiDal  lUt  uf  uluims  wbicb  wus  Mnt 
hj  Ut.  Sewaril  to  Mr.  Adams  id  AogoHt,  1861!,  aud  aTso  tbe  exteiiaion  of  tbia,  iw  pre- 
seoteil  tiy  tbe  Pri^iilent  to  I&e  House  of  Representativea  id  April,  li^,  and  nbich  are 
to  be  found  iu  tlie  foiirtti  volume  af  '  Tbe  CoriVHpODdeuce  coucernini;  Claima  agaiuHt 
Greut  Uritain  trnuBniitted  to  the  ijenate  of  tbe  United  States.' 

'■  These  liatH  of  claims  not  only  strongly  cootinu  the  opinion  yte.  exprcHwd  iu  our 
Fimt  Report,  thnt  the  estimate  ne  there  made  of  tbe  Talne  of  tlie  vetsels  was  probably 
a  very  liberal  one,  but  also  show  iu  a  remarkable  manner  buw.  since  the  year  ItilJIi, 
the  cfainiantB  have  in  most  ca8es  enormously  increased  their  esCiuiute  of  the  lussex  al' 
letced  to  have  been  sustained  by  them. 

''We  will  oite  aome  of  the  more  striking  instances— calling  tbe  list  of  claima  netit  to 
Mr.  Adams  the  ■  Uriginal  List,'  the  List  pieaented  to  tbe  House  of  Representatives  tlie 
'  United  tjtates  Ameuded  List,'  the  Statement,'  on  which  we  have  already  reported,  the 
'Fonoer  Statement,'  and  the  Revised  List  of  Claims^  on  which  we  are  now  reporting 
tbe  '  Revised  Statement.' 

"TAeJIrrf.— The  claim  as  stated  in  the  'Original  List '  amonnted  toSo7,8oO;  in  tbe 
'Revised  Statement' (p.  1)  it  amounts  to  fciO-2,T'J6.  Iu  tbe  '  Oricinal  List'  there  was  a 
claim  of  t-IUiUOU  for  '  inlerm^fioN  of  soi/age ;  '  but  now,  in  addition  to  that  amount, 
there  is  claimed  a  sum  uf  tl44,St)9  for  '  pro»pective  eaiTtiaga.^ 

"  Tke  AnJia  .ScJimtdl.— Tbis  vessel  was  in  the  '  Original  List '  valued  at  (30,000,  which 
ic  somewhat  less  tiian  the  average  valuation  we  have  alloweil  in  proportion  to  her  ton- 
nage, but  iu  tbe  'Revised  Statement'  (p.  \'i)  tbe  sum  claimed  in  respect  of  tlienifefis 
double  that  amount. 

"  Tkt  Golden  Ea^le.— In  the  '  Origiual  List '  the  owners  claimed  for  the  re«iel  (36,000, 
and  for/reiffAf  $3C,UO0.  Ouraverage  estimate  iu  proportion  to  hei  tonnage  was  about 
$4J,UO0.  Iu  the  '  Revised  Statemeul'  (p.  40)  the  owners  claim  $4(>,000  for  tmwJ  anil 
frfigkt,  thus  increasing  their  claim  by  nearly  50  per  cent. 

"  IV  HigiiUxHder.—She  wasa  vessel  of  1,049  tons,  and  was  In  ballast.  In  the  '  Original. 
List'  two  insurance  companies  advanced  claims  for  insurances  to  theextent  of  $30,000, 
which  waa  probably  about  the  value  of  the  vessel ;  but  in  the  '  Revised  Statement '  (p. 
4<i)  the  owners  put  forward  an  additional  claim  for  the  ship  to  the  extent  of  (^,000 
This  claim  is,  however,  far  less  extravagant  than  the  claim  for  freight,  which  in  the 
'Original  List'  amounted  to  (6,000 ;  whereas  in  the  '  Revised  Statement '  it  exceetis 
fi>^,()ilO,  and  is  advanced  without  any  deduction  whatever,  although  the  ship  was  in 
ballast  at  the  time  of  her  capture.  It  will  be  found  that  at  pages  ti  and  27  of  our  first 
Keport  we  have  specially  commented  on  the  character  and  extuut  of  the  extraordinary 
demands  put  forward  in  respect  of  this  vessel. 

•' r»e  yreoB  Roi'er.— In  the  '  Ongioal  List'the  owners  claimed  (10,400  for  cafueo/ 
»(ip,  (ow  of  oil  on  board,a»(l  damages  for  brrakingupoj  eoyagt.  The  claims  nowadvanced 
ill  the  '  Revised  SCateuieut'  (  p.  66}  in  respect  oi'  the  same  losses  exceed  31iKl,0U0,  the 
•lilfereuce  between  the  original  claim  and  the  more  recent  one  being  made  up  entirely 
of  '  doable  rlaiiHifar  single  lottes.' 

"The  Kale  Corg.— Id  tbe 'Original  List' the  owners  claimed  (27,1^00  for  the  value  of 
Ikt  brig,  outfit,  ami  oil  on  board,  and  there  was  also  a  claim  of  iU'tM  for  the  value  of 
'  reasonable  prospective  catch  of  oil.'  In  the  '  Revised  Statement '  (p.  51)  the  amounts 
iutmred  have,  as  usual,  beeu  ailded  to  tbe  claima  by  tbe  owners,  and  there  has  been  in- 
serted a  claim  of  (l<j,'i93  for  loss  of  protpeelice  catch,  ao  that  the  original  claim  for 
*»,<WG  has  grown  to  (56,474. 

"  The  Lafagelie  Xo.  2. — In  the  '  Origiual  List '  tbe  owners  valued  the  ship  and  ontGt 
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kt  $24,000,  nbich  iH  less  tbaa  our  averBoe  valaation  BccordiD){  to  her  toniiBKe;  mud 
the  secured  earniugs  at  tlO,4T5 ;  l>ut  in  the  '  Revised  Statvnient '  (p.  55)  the  clum  pat 
forwanl  in  respect  of  ship  and  oulfii  and  tfcnred  earningt  is  more  than  $e0.OOO ;  ftud  tli« 
proipective  eaminga,  whioh  were  in  the  '  Original  List '  valued  at  ^3,446,  u«  no*  ra- 
timated  at  a  aum  exceediuir  SoO.OOO.  The  oricriual  claim  foi  t69,4;i  haa  Krown  to 
«141,a58. 

"  The  Bodiingham. — The  claini  iii  the  'Oriciaal  List'  amouoted  U>  4105.000,  irhereaa 
the  claim  in  the  '  Revined  Statement '  (p.  tI)  exceeds  {235,000.  This  is  also  one  of  the 
vessels  which  ne  selected  in  OUT  First  Report  (page33)usa  etrikioK  oKampleof  the 
exorbitant  uatiiie  of  some  of  the  claims.  There  can  be  no  doubt  liiat  the  origiasl 
claim  was  very  extravagant,  bnC  in  the  '  Revised  Statement '  it  haa  been  doabled  by 
improperly  adding  the  insurances  to  the  alleged  values. 

Tht  Union  Jack. — In  the  "  Original  List "  it  is  stated  that  G,  Potter.  q/Irr  dtdncHtg 
tA«  amou Ml  received  from  the  Atlantic  Insurance  Company,  claims  the  sum  of  |i7,584; 
bat  in  the  "Revised  Statement"  (p.  Ill)  he  claims  the  suui  of  $34,.'i26,  icithilat  maUiif 
any  deduction  for  insurances,  although  the  insurance  ciimpauies  at  the  same  time  claim 
$32,014  in  respect  of  the  amount  insured  hv  them ;  and  it  therefore  clearly  follows  that 
a  sum,  at  any  rate  exceeding  826,000,  is  claimed  twice  over. 

The  Catherine. — In  the  "Original  List"  the  owners  claimed  about  $45,000  for  MM«b 
and  leeured  earnings,  but  made  no  claim  in  respect  of  proiptcUrt  eamitigi.  Now,  io  the 
"  Revised  Statement,"  (p.  22^.)  there  is  a  claim  put  furwani  of  tl5,329  for  Icisa  of  rcMcI 
and  cargo,  over  and  above  $31,676,  the  allei^ed  amount  of  insurances  by  the  ownen, 
whiuh  is  also  at  the  same  time  claimed  by  clie  insurance  company.  lu  additioD  to  this 
there  is  a  claim  for  pi-o*pectiiye  ramingi  exceeding  $19,600,  so  that  the  origiDol  claim  of  ' 
$4-^805  has  now  grown  to  the  enormous  sum  of  $2T2,l0a. 

The  JTii-ourile.— She  was  a  bark  of  393  tons.  In  the  "  Original  List "  the  Atlantic 
Insurance  Company,  as  insurers  and  assignees  of  the  ovner.t,  claimed  for  loss  on  rrnfl 
and  Dui/f  $40,000,  which  there  can  be  little  doubt  was  the  full  vuJue.  Io  the  "Rerised 
Statement "  (p.  240)  the  claims  in  respect  of  the  rwwl  and  onlfii  snionat  altogether  to 
$110,000.  The  master,  in  the  "Original  List,"  claimed  81,436 for  the  fwi  of  ha  rfeeli; 
but  n6w  he  claims  for  the  Ion  of  hii  pertonai  proptrlg,  $2,239,  and  /or  len  q/'  inleral  in 
oil  and  hme,  $2,709. 

Tkt  Jeaac  HoiBland.— In  the  "Oiiginal  List"  the  claim  for  proipfclirv  faminst  wm 
$.'53,075,  but  in  the  "Revised  Statement"  {p.  247)  it  has  grown  to  nearly  four  timet  that 
sum,  namely,  t«  $196,156.  Moreover,  in  the  "Original  List,"  the  owners  claimed  $65,000 
for  ship  and  outtit,  subject  to  abatement  for  iiinNrance;  whereas,  in  the  "  Revised  State- 
ment," they  claim  the  same  sum,  hvt  protei-t  agaiast  an]/  diminulion  of  claiat  bg  reamm  q/ 
insurance  obtained  bg  them,  altbongh  the  insurance  companies  claim  at  the  some  time  the 
whole  amount  insured  by  them. 

The  Cleneral  fniIi(iDi(.~-In  the  "  Original  List "  the  owners  claimed  $40,.^iO3  as  dm- 
ages  b)i  the  deelraction  of  Ike  reeiel,  over  and  above  $44,673,  the  auiniint  of  inennuce* 
received  by  them.  In  the  ''  Revised  Statement  "  (p.  *J41)  there  is  added  to  the  amount 
of  insurances  a  snm  of  $85,177,  the  claim  being  in  thismaoner  all  but  doubled.  Tbera 
are  also  added  the  following  claims;  A  claim  by  the  owners  for  |ir(Mi}i«c(liie  eantingt 
amounting  to  $196,607;  a  claim  by  the  master  for  loss  of  prcXjiecliFC  Batch,  lime,  aid 
occupation,  amounting  to  $20,000 ;  a  similar  claim  by  the  mate,  amonntiug  to  $10,000; 
another  claim  of  $30,000  for  insurance  on  tyiwI  and  outfit;  and  finally,  the  aum  of 
$16,000  for  insumnces  b^  the  owners  on  the  rresel'e  proipective  earning).  In  this  maansr 
the  original  claim,  which  was  less  than  $66,000,  has  grown  to  the  sum  of  $406,934,  and 
has  therefore  been  increased  more  than  sixfold. 

19.  One  more  subject  remains  to  be  dealt  with.  The  United  States, 
in  tbeir  Argument^  (1^'*^^  220,)  bave  appealed  to  certain  historical 
prewedenta.  After  stating,  in  a  passage  already  referred  to,  (and  to 
which,  it  in  hoped,  a  full  and  sufficient  reply  has  been  made,)  that  tbey 
conceive  this  demand  of  interest,  as  an  element  of  damage,  to  be  "con- 
formable to  public  law,  and  to  be  required  by  paramount  considerations 
of  equity  and  justice,"  they  add: 
Numerous  eiuimplcs  of  this  occur  in  matters  of  international  valuation  and  indent- 
Thus,  on  a  recent  occasion,  in  the  disposition  of  Sir  Edward  Thornton,  British  Min- 
ister at  Washington,  as  Umpire  at  a  claim  on  the  i>art  of  the  United  States  agaiost 
Brazil,  the  Umpire  decided  that  the  claimants  were  entitled  to  interest  by  the  same 
right  which  entitled  them  to  reparation.  And  the  interest  allowed  in  this  cane  was 
(^,077  dollaia)  nearly  half  of  the  entire  award,  (100,740  dollars.) 

So,  in  the  case  of  an  award  of  damages  by  the  Emperor  of  Russia  in  a  claim  of  the 
United  States  against  Great  Britain  auder  the  Treaty  of  Olient,  additional  damage* 
were  awarded  in  the  nature  of  damages  fh)m  the  time  when  the  indemuit7  was  due. 
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In  that  eue,  Hr.  Wirt  bolds  tbat,  acoordiug  to  the  mage  of  natione,  iotorcat  is  dae  on 
iutenuitionkl  trail  taotioDS. 

1q  like  maooer  Sir  John  If  icholl,  British  Commissioner  in  the  adjustment  of  damage 
betweeD  the  United  States  and  Great  Britain  tinder  the  Jay  Treaty,  an'ards  interest, 
and  Bays: 

To  re-imbnrse  to  claimants  the  original  cost  of  their  property,  and  all  the  expenses 
the;  have  actually  incnrred,  togtlker  rrilh  interat  on  Ihe  icAoIe  anatml,  irould,  I  think,  be 
s  just  and  adequate  compensation.  This,  I  believe,  la  the  measure  of  comi^ensation 
usually  made  by  all  belligerent  nations  for  losses,  costs,  and  damages  occasioned  by 
illegal  oaptoies. 

20.  Tbere  can  be  no  greater  fallacy,  and  there  is  also  none  more 
familiar  to  tbe  practical  oxperieuce  of  juristB,  tUaa  this  kind  of  general 
reference  to  precedents,  wbich,  when  the  facts  are  examined,  are  found 
to  differ  from  the  case  to  which  they  are  sought  to  be  applied,  in  all  or 
some  of  the  most  essential  points,  upon  which  the  question  in  contro- 
versy depends. 

Let  us  now  examine  these  "examples"  in  their  proper  historical  order, 
which  has  been  inverted  in  the  Argument  of  tbe  United  States. 

21,  The  earliest  in  date  is  that  of  the  claims  under  the  "  Jay  Treaty," 
1.  e.,  tbe  Treaty  between  Great  Britain  and  tlie  United  States,  signed  at 
London,  on  the  19th  Koveraber,  1794.  That  Treaty  contained  two  Ar- 
ticles applicable  to  diSerent  descriptions  of  claims.  Tbe  sixth  Article 
was  in  these  terms : 

Whereas  it  is  alleged  by  divers  British  merohants  and  others.  His  Majesty's  subjects, 
that  debit  to  a  WHndertthle  amount,  vAicA  vitre  bond  Me  conlracUtl  before  ihe  yeaoe,  alill  re- 
nata  omng  to  iktin  by  aiaent  or  inhabilanU  of  ike  Vnitei  Btalei,  and  that,  by  the  opera- 
tion of  various  lairfu]  impediments  since  the  peace,  not  onUf  the  fall  reeorery  of  (A«  said 
ifbU  hot  been  delayed,  but  also  the  valne  and  security  thereof  have  beeu,  in  several  in- 
atances,  impaired  and  lessened,  >o  ikal,  by  the  ordinars  course  of  judicial  proceedings,  ihe 
Bridek  credilore  cannol  nou  obtain,  and  actaally  have  and  rewit'e,  full  and  adegnate  compen- 
tUionfor  the  leieet  and  damages  which  theg  have  thereby  sv»tained;  it  is  agreed  tbat,  iu^U 
niich  cases  where  fnll  compensation  for  suoh  losses  and  dstnages  cannot,  for  whatever 
reasons,  l>e  actually  obtaiued,  had,  and  received  by  the  creditor,  in  the  ordinary  oonne 
of  justice,  ike  VnilM  Stalet  Kilt  maiefali  and  complete  compenaation  for  the  lante  to  tie  laid 
trti)ilar«;  but  It  is  distinctly  nnderstood  tbat  this  proviHion  is  to  extend  to  such  losses 
uoly  as  have  been  occasioned  by  the  lawful  impediments  aforesaid,  aod  is  not  to  ex- 
tend to  loBses  occasioned  by  snoh  insolvency  of  the  debtors  or  other  causes  as  would 
equally  have  operated  to  produce  such  loss  if  the  said  impediments  had  not  existed, 
nor  to  snoh  losses  or  damages  as  have  beeu  occasioned  by  tbe  manifest  delay  or  negli- 
gence, or  willful  omission,  of  the  claimant. 

This  Article  having  relation  to  debts  actually  and  ItonA  fide  due  and 
payable  by  American  to  British  subjects,  and  of  which  tbe  payment  had 
tteen  delayed  and  prevented  by  legal  impediments  opposed  to  the  re- 
covery of  anch  debts  by  the  policy  and  legislation  of  tbe  Government 
of  the  United  States,  it  is  apparent  not  only  that  the  claims,  being 
liqnidated,  admitted  of  the  computation  of  interest  upon  them  in  the 
most  proper  sense  of  that  word,  but  also  that  they  were  such  as  entitled 
the  claimants  to  interest  upon  the  strictest  principles  of  private  juris- 
prudence,  which  here  necessarily  furnished  the  rule,  the  responsibility 
for  these  private  debts  Iteing  expressly  assumed,  on  grounds  of  public 
policy,  by  tbe  Government  of  tbe  United  States.  Tbe  British  Commis- 
sioDers,  under  this  Article  (being  a  majority)  accordingly  decided,  in 
tbe  case  of  Messrs.  Cunningham  &  Co.,  (18th  of  December,  1798,)  taat 
interest  ought  to  l>e  awarded  "  for  the  detention  and  delay  of  payment 
of  these  debts  during  the  war  as  well  as  in  time  of  peace,  according  to 
the  nature  and  import,  express  or  implied,  of  the  several  contracts  on 
which  the  claims  were  founded."  From  this  decision  the  American 
Commissioners,  Messrs.  Fitzsimons  and  Sitgreaves,  on  the  21st  Decem- 
ber, 1798,  recorded  their  dissent,  their  objections  being  most  strongly 
urged  with  reference  to  the  allowance  of  interest  during  the  time  of 
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vax ;  and,  on  the  11th  January,  1799,  tbey  followed  np  this  dissent,  and 
another  protest  made  by  them,  in  a  different  case,  by  withdrawing  from 
tbe  Board  and  altogether  suspending  the  proceedings  of  the  Comniis- 
siooers  on  that  description  of  clnims. 

22.  The  seventh  Article  of  the  same  Treaty  provided  for  the  settle- 
ment, by  Commissioners,  of  two  other  claases  of  claims.  The  flrstclass 
consisted  of  claims  by  citizens  of  tbe  United  States: 

Whereas  complaints  have  been  mode  b.v  divers  merchants  and  otherB,citizeiuof  ths 
United  States,  that,  dariDK  the  course  of  tbe  war  in  which  HisMiyeBtf  is  nowengagad, 
they  have  Bnstained  considerable  losses  and  damage,  bg  reaaon  ofWregular  or  Illegal  g^ 
tmraorcondemnttliOBilofiiKir  ceeteU  and  olhiT  property,  u ndfr color  of  antkority  or  coatmMinii 
Jrom  Hie  Mojaty ;  atid  that,  from  various  ciroumstaaces  belonging  to  thesaJd  cases,  ode- 
qnate  compensation  for  tbe  losses  and  damages  sustained  cannot  now  be  actually  oli- 
tained,  had,  and  received,  by  tbe  ordinary  course  of  judicial  proceedings :  it  is  agreed 
that,  In  all  such  cases  where  adcc^iiate  comnensation  cannot,  for  whatever  reason,  be 
DOW  actnally  obtained,  bail,  and  received  by  tbe  said  merchants  and  others  in  tbe 
ordinary  course  of  Justice,  ful!  and  complete  cotnpeusation  for  the  same  will  bemadr 
by  the  British  Goveruraent  to  the  said  complainants.  But  it  is  distinctly  nndrastood 
that  this  provision  is  not  to  extend  to  snch  losses  or  damages  as  have  been  occasioned 
by  the  manifest  delay  or  negligence,  or  willful  omission  of  the  claimants. 

Tbe  Commissioners  appointed  "  for  the  purpose  of  ascertaining  tlie 
amount  of  any  such  losses  and  damages  "  were  to  "  decide  the  claims  iu 
question  according  to  tbe  merits  of  the  several  cases,  and  to  justice, 
equity,  and  tbe  laws  of  nations."  Sir  John  Nicholl  was  one  of  those 
Commissioners,  and  he  concarred  (on  tbe  grounds  stated  in  the  Arga- 
ment  of  tbe  United  States)  in  awarding  interest  on  the  ascertained 
amount  of  "  the  original  costof  tbe  property  of  the  claimants,"  and  "all 
the  expenses  which  tbey  had  actnally  incurred."  This,  again,  was  a  case 
of  the  award  of  interest  on  a  principal  value,  actually  ascertained  and 
proved  to  be  recoverable  by  appropriate  evidence,  in  respect  of  property, 
belonging  to  citizens  of  tbe  United  States,  which  bad  been  seized  aad 
appropriated,  and  unjustly  detained,  and  (in  some  cases)  sold  or  other- 
wise disposed  of  for  their  own  benefit,  by  persons  acting  under  the  pub- 
lic authority  of  tbe  Crown  of  Great  Britain.  In  both  these  essential 
points  this  precedent  of  1794  stands  in  direct  opjKisition  and  contrast  to 
the  claims  now  before  the  present  Tribunal. 

23.  The  second  class  of  claims,  under  tbe  seventh  Article  of  the  Treatj 
of  1794,  consisted  of  claims  of  British  subjects  who  complaioed  "  that, 
in  tbe  course  of  the  war,  they  had  sustained  loss  and  damage  by  retOM 
of  the  capture  of  their  vessels  and  merchandise  taken  wt(Am  (Ac  limits  mi 
jurisdiction  of  the  United  States,  and  brought  into  the  ports  of  the  same,  or 
taken  by  vessels  originally  armed  in  ports  of  the  said  States.^ 

As  to  these  vessels,  tbe  Government  of  the  United  States  entered 
into  an  engagement  (by  Mr.  Jefferson's  letter  to  Mr,  Hammood  of  Sep- 
tember 5, 1793)  with  the  British  Government,  to  "  use  all  the  means  in 
their  power"  for  the  restitution  of  such  of  thetn  (and  such  only)  as  hai 
been  brovght  into  ports  of  the  United  States  after  the  5th  of  June,  1703, 
on  which  day  M.  Gen4t.  tbe  French  Minister,  received  notice  from  tUe 
President  of  tbe  United  States  that  he  was  prohibited  from  bringing  iu 
such  prizes ;  a  promise  being  added  that  compensntion  should  be  luade 
for  some  particular  vessels  acknowledged  to  be  withia  that  category,  as 
to  which  Mr.  Jefferson  expressly  admitted  that  "for  particular  reasons" 
his  Government  had  "forborne  to  use  all  the  means  in  their  power  for 
their  restitution  ; "  and  in  like  mauner  for  any  others,  as  to  which  they 
might  subsequently  think  fit  to  exercise  a  similar  forbearance. 

The  Commissioners,  under  this  part  of  the  Article,  refused  all  compen- 
sation to  the  owners  of  British  vessels  taken  by  French  ships  of  war  or 
privateers  originally  armed  in  ports  of  the  United  States,  which  were 


..C^.oo'^K 


BRITISH  ABGUMENT — INTEREST.  563 

either  brongbt  by  the  captors  into  American  waters  before  the  5th  of 
Jane,  1793,  or  were  destroyed  at  sea,  and  never  brought  at  all  into 
ports  of  the  United  States.  As  to  the  other  cases,  in  which  compensa- 
tioD  was  given,  it  does  not  appear,  from  any  materials  accessible  to  the 
Coansel  of  Her  Britannic  Xajcsty,  whether  interest  upon  the  ascertained 
value  of  any  British  prizesbroughtinto  ports  of  the  United  States  after 
the  5th  of  June,  1793,  and  not  restored  pursuant  to  Mr.  Jefferson's  let- 
ter, was,  or  was  Dot,  awarded.  Assuming  such  interest  to  have  been 
awarded,  the  reason  is  obvious.  The  values  of  these  prizes  were  ascer- 
tained and  determiued  by  tbe  Commissioners  upoli  appropriate  evidence ; 
and  the  interest  (if  any)  was  calculated  upon  those  ascertained  amounts. 
Tbe  engagement  of  the  Government  of  the  United  States  had  made  the 
amounts  so  ascertained  debts  directly  due  to  Great  Britain  by  the  United 
States  upon  the  footing  of  an  express  contract,  from  the  moment  at  which 
the  prizes,  being  within  the  iwwer  of  the  United  States,  ought  to  have 
been  restored  according  to  the  tenna  of  Mr.  Jefferson's  letter,  bat  were, 
"  for  particular  reasons,"  purposely  allowed  by  the  United  States'  Gov- 
ernment to  remain  in  the  bauds  of  the  captors.  This  was  strictly  a 
case  of  a  debt  due  and  of  a  willful  delay  aud  default  in  payment^  accord, 
ing,  therefore,  to  ordinary  jnridicial  principles,  it  wasrighttbat  it  should. 
be  recovered  with  interest. 

24.  The  next  in  order  of  the  historical  precedents  is  that  of  the  claims 
under  the  Treaty  of  Ghent.    The  following  ia  the  history  of  that  case : 

During  the  war  between  Great  Britain  and  the  United  States,  in 
1812-'ia,  the  British  forces  took  possession  of  certain  private  property 
(principally  slaves)  of  American  citizens.  The  first  article  of  the  lieaty 
of  Ghent  (1S14)  contained  a  positive  engagement  by  Great  Britain  for 
the  restitution  of  "  slaves,  or  other  private  property,"  so  taken,  which 
might  remain  in  British  possession  at  the  time  of  tbe  exchange  of  the 
ratifications  of  the  Treaty.  "  In  violation  of  this  Treaty,  the  slaves  and 
other  property  of  American  citizens,"  says  Mr.  Wirt,  the  American 
Attorney- General,  in  his  opinion  of  May,  1826,  now  quoted  by  the  United 
States,  "  were  carried  away  in  the  year  1815,  and  have  been  detained 
from  them  ever  since.  They  have  thus  lost  the  use  of  this  property  for 
eleven  years."  ^  In  October,  1818,  differences  having  arisen  between 
the  two  countries  on  this  snliject,  a  Supplemental  Treaty  was  signed  in 
London,  by  the  5th  Article  of  which,  after  stating  that  "the  Cnited 
States  claim  for  their  citizens,  and  as  their  private  property,  tbe  resti- 
tution of,  or  full  compensation  for,  all  slaves,  &c,''  it  was  referred  to  the 
Emperor  of  Russia  to  decide  between  the  parties,  "  whether,  by  the 
tme  intent  and  meaning  of  the  aforesaid  article  (t.  e.,  Article  I  of  the 
Treaty  of  Ghent)  the  United  States  are  entitled  te  tbe  restitution  of,  or 
fnll  compensation  for,  all  or  any  staves  as  above  described."  Tbe  Em- 
peror of  Russia  made  bis  award,  deciding  that  the  United  States  were 
'*  entitled  to  a  full  and  just  indemnification  for  the  slaves  and  other  prop- 
erty carried  away  by  the  British  forces,  in  violation  of  tke  Treaty  of  Qhent,"* 

A  convention  was  afterward  (July,  1822)  signed  between  the  United 
States  and  Great  Britain  at  St.  I'etersburgh,  under  which  commis- 
sioners of  claims  were  appointed  for  the  purpose  of  carrying  the  award 
of  the  Emperor  into  effect. 

Under  this  Convention,  the  British  and  American  Commissioners  disa- 

■  Ouioions  of  tbe  Atlonieye-OeiierBl  of  tbe  llDited  States,  toI.  ii,  p.  32. 

*  Tbfl  BtAtement  of  tbe  Uoited  States  tbat  the  EmperoT  awarded  either  "  dumagea  " 
or  "  additional  damages  Id  the  natore  of  damajtea  from  the  time  nhen  tbe  indemnity 
wa«  doe  "  la  entirely  etroneona.  The  reference  to  tbe  Emperor  woh  only  to  determine 
adlapnted  iineatlon  on  the  constraction  of  tbe  Treaty  of  Ghent. 
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greed  upon  the  qnestion,  whether  interest  oagUt  or  onght  not  to  be  al- 
lowed upon  the  ascertiuDed  value  of  the  slaves,  from  the  time  when 
they  were  taken  away  in  the  manner  which  the  Emperor  of  Knaua  had 
detflimined  to  be  a  violation  of  the  Treaty  of  G-bent.  These  conflicting 
views  of  the  Commissioiiers  were  supported  on  each  side  by  the  law 
officers  of  their  respective  governments  Mr.  Wiit,  the  American  At- 
torney-General, insisted  "  that  interest  at  least  was  a  necessary  part  of 
the  indemnity  awarded  by  the  fimiieror;"  that,  "without  it,  a  jost 
indemnification  conld  not  be  made."  "  The  Urst  (Kt  of  dupoMenum 
being  thus  established  to  be  a  wrong,  is  the  continnance  of  it,"  he  asked, 
"  of  that  dispossession  for  eleven  years,  no  wrong  at  all  f  Is  it  consist 
ent  with  that  usage  of  nations,  which  Sir  John  Kicholl  recogniEea,  to 
redreaa  an  act  of  vrrongful  violence  by  the  retain,  at  any  length  of  time, 
of  the  naked  value  of  the  article  at  the  date  of  the  iiijuiyt^  And  he 
states  bis  conclnsion  thas :  "  Upon  the  whole,  I  am  of  opinion  that  the 
just  indemnification  awarded  by  the  Emperor  involves  not  merely  the 
retarn  of  the  value  of  the  speciflo  property,  but  a  compeiuation  aiiofor 
tke  subsequent  and  vrongful  detention  of  it,  *'»  Ois  nature  of  da^agaT 
(Opinions  of  Attorney s-tJen era!  of  the  United  States,  vol.  ii,  pp.  29,31, 
32, 33.) 

It  is  instructive,  on  the  other  band,  to  observe  the  views  upon  the 
question  of  principle,  applicable  to  the  claim  of  interest,  (independently 
of  the  construction  of  the  Treaties,  the  Emperor's  award,  and  the  Con- 
vention of  St.  Petersburg,)  which  were  expressed  by  the  eminent  Lav- 
Officers  of  the  British  Crown.  Sir  Christopher  Bobinson  was  then  King'^ 
Advocate,  and  Sir  John  Copley  (afterwards  Lord  Lyndhurst)  and  Sir 
Charles  Wetheretl  were  Attorney  and  Solicitor-General.  The  KjDg*K 
Advocate  (19th  May,  1825)  thought  that,  on  genei^  principles,  interest 
was  not  payable.  He  referred  to  the  same  rales  of  private  juri^m- 
dence,  which  have  been  stated  in  an  earlier  part  of  tiie  present  aign- 
meut: 

The  nileB  of  law,  so  fur  as  they  may  Ijb  applicable  to  this  qnostion,  do  not  fewr 
clftime  of  interest,  except  under  special  circumBtancee,  as  in  cases  of  Of^reeiDent,  ei- 
preasetl  or  implied,  or  of  the  possession  and  enjoyment  of  intonnediata  profits,  or  of 
Injury,  properly  so  termed,  in  respect  to  the  tortious  natnre  of  the  act,  for  trbicb  tht 
oompensBlion  is  to  tw  made. 

He  proceeded  to  illustrate  these  rules,  from  the  laws  of  England  and 
of  the  United  States,  and  added : 

lurope,  as  derired  from  t  . .    _  _ , 

.   ,  .    .        , "  Intersst  of  mooej 

>t  a  nataral  reTenue,  and  is  only,  on  the  part  of  the  debtor,  a  pnoiahment  whicb 

the  law  inflicts  npon  him  for  delay  of  payment,  ('  usnra  pecuniie  ^uam  parcipimns,  in 
ftnctn  Don  est,  qnia  noa  ex  ipso  corpore,  sed  ex  alia  causa  est,  id  tMt  nova  obligi- 

"  Usurn  noD  propter  luoram  petentiam,  sed  propter  moram  solvontjam  infligaiitor ."' 

In  the  result  be  regarded  the  question  as  entirely  depending  upon 

the  true  interpretation  of  the  Treaties  and  the  Convention  of  St  Pe- 

tersburgh,  and  considered  that  these  instmments  did  not  support,  but 

were,  on  the  contrary,  at  variauce  with  the  claim. 

The  views  of  Sir  J.  Copley  and  Sir  C.  Wetherell  (10th  November, 

1835)  were  in  some  respects  different  from  those  of  Sir  C.  BobinsoD. 

After  referring  to  the  First  Article  of  the  Treaty  of  Ghent,  and  to  the 

Emperor's  award  as  to  its  constmction,  they  said: 

Id  the  removal,  therefore,  of  the  slaves  to  <iaestion,  this  enngement  has  been  id- 
fHnged,  and  the  parties  injured  by  aooh  Infriiigemeut  are  eoutlid  to  oompanMtioo. 

>  Domat,  Tit.  "  Interest,"  lib.  i,  p.  191.  *  lUd.,  p.  419: 
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It  miiBt  be  obvioRB,  howevor.  that  tbe  ban  rutitntion  or  paf meat  of  tti«  vala«  of  the 
ulaves,  after  on  ioterval  of  bo  man;  y^nn  from  tit  period  KheH  Onn  ought,  aeoording  t» 
the  agrtemenl,  to  have  been  mlorc^,will  not  form,  hy  any  muans,  an  adeiiuate  compensa- 
tion to  tbe  owDsrs  for  tbe  loss  tbey  bave  sastaineiit  by  tlio  breach  of  tliis  Article  of  tbe 
Treaty ;  and  ne  think  the  addition  of  interMl  to  the  vain*  of  the  tlanfa,  meh  iKtere*t  being 
caiculatedfroia  the  period  irhen  they  ought  to  hare  bMn  given  up,  it  a  fair  and  tnoderale  node 
of  eetanalitig  the  damage  tiutained  by  the  injured  pariie*.  In  oar  mnnicipal  law,  where  a 
pari)/  conlracti  to  deliver  perianal  properly  at  apaTtioalaT  time,  or  vhert  he  snjially  detains 
the  goode  of  another,  he  may  be  compelled  to  deliver  ntch  property,  or  to  pay  lie  ralue,  and 
farther  to  pay  damagee  for  the  detention.  If,  ther^ore,  the  ^etUon  had  reeled  here,  nw 
ihomM  hare  been  of  opinion,  upon  this  general  reaeoning,  that  the  claitn  (o  intereal  ought  to 
have  bem  alloieed  by  the  Commieaionere.  But  upon  adverting  to  tbe  Treaty  of  London, 
to  tho  award  of  tbe  Emperor,  and  to  tbe  Convention  of  St.  Petersbnrgh,  vre  are  led  to 
a  different  conclneion. 

ThequestioD  upon  which  the  British  nnd  Atuerican  GommissioDers 
and  Law-Officera  had  thas  differed  was  eventually  settled,  upon  terms 
of  compromise,  by  another  Supplementary  Convention  between  the  two 
conntries.  But  supposing  that  tbe  question  had  been  unembarrassed 
by  any  difficulties  in  the  constraetion  of  the  express  Treaty  engage- 
mAits  upon  the  subject,  and  that  it  ought  properly  to  have  been  deter- 
mined, on  general  principles,  in  accordauce  with  tbe  views  of  Mr.  WirL 
Sir  John  Copley,  and  Hit  C.  Wetherell,  it  is  plain  that  these  views  rested 
upon  the  simple  and  ordinary  ground  that  property  of  ascertained  value, 
which  Great  Britain  had  in  her  actual  possession  at  the  time  of  tbe  rat- 
ification of  the  Treaty  of  Ghent,  and  which,  by  that  Treaty,  she  bad 
expressly  contracted  and  engaged  to  deliver  up  to  the  United  States, 
bad  been  wrongfully  and  i)ermanently  detained  in  violation  of  that 
engagement  The  case,  in  these  respects,  was  precisely  similar  to  that 
nnder  the  latter  clause  of  the  Seventh  Article  of  the  Treaty  of  1794. 

25.  Before  parting  entirely  with  this  precedent,  it  does  not  seem  out 
of  place  to  refer  to  some  other  forcible  observations,  made  by  Sir  Chris- 
topher Kobinson,  in  an  earlier  opinion  given  to  the  British  Government 
on  the  same  subject,  on  March  18, 1825 : 

Tbe  anblect  of  intereet  preaeatB  a  quealioa  of  conaiderablo  importance  and  delicacy, 
and  to  wbicb  it  will  be  difHcalt  lo  apply  the  aiialoKy  of  rules  derived  from  Icfi^  pro- 
ceedings, independent  of  the  political  coniii derations,  which  may  have  rosulated  tbe 
conduct  of  the  Power  makinc  oompeDBfttioa  in  the  particular  case.  In  that  view,  it 
■earns  to  be  a  reaBOnable  distinction  which  is  laxBed,  that  Sovereign  Powers  do  not 
usually  par  interest,  unless  they  stipulate  so  to  do.  The  obligations  of  OovemmentB 
for  civil  iijuriea  are  matters  of  rare  occurrence,  and  depend,  iu  form  and  suhBtance,  as 
ranch  on  liberal  coocesaions,  or  on  reciprocal  engagements,  on  on  the  Intrlnsto  Jaatice 
or  eiiuityof  the  claim.  Thevars  nBualljcompenaations  (compromises  I)  made  on  qnoa- 
tionB  in  doubt,  after  considerable  intervals  of  time,  by  which  interest  is  mnch  en- 
bonced.  They  are  also  compensations  fur  tbe  acta  of  otbera ;  for  the  conaequenoea  of 
error  or  miannderatauding  rather  than  of  iotentional  injury  ;  and  for  cssea  in  which 
no  pro&t  or  advantage  has  accnied  to  tbe  party  by  whom  such  oompenaation  is  made. 
Conaiderations  of  this  kind  seem  to  rwinire  that,  if  intere«t  is  to  be  [wid  aa  part  of  the 
Gompensation  by  Treaty,  it  should  be  matter  of  special  arrangement  as  to  amount  and 
partionlars ;  and  the  reason ableneaB  of  that  expectalioD  supports  the  distinction  eug- 
ireated,  that,  where  no  such  stipulation  is  maae  between  Sovereign  Powers,  inteiost 
Htinll  not  bo  considered  as  dne. 

26.  These  ate  the  words  of  a  jurist  (tbe  reporter  of  the  celebrated 
judgments  of  Sir  William  Scott,  Lord  Stowell)  who  was  particularly 
conversant  with  questions  of  Public  and  International  Law.  Of  the 
onmerous  examples  of  tbe  allowance  of  interest  between  nations,  with- 
out special  agreement,  which  are  supposed  by  tbe  Counsel  of  the  ITaited 
States  to  exist,  he  was  evidently  not  aware.  Instances  may,  indeed,  be 
foond,  (some  before,  and  some  later  than  182iJ,)  iu  which  claims  of 
individuals  for  interest,  as  a  legal  incident  of  liquidated  debts  and  obli- 
gations have  been  held  projwr  to  be  considered,  and  to  be  allowed  if 
found  just.    There  are  also  other  instances,  in  which  a  State,  acknowl- 


,,  Cookie 


566  SUPPLEMENTARY  ARGUMENTS  AND   STATEMENTS. 

edging  itae\t  to  have  made  default  in  the  payment  of  its  own  liquidated 
pecuniary  debts  and  obligations  to  the  citizens  of  anotber  8tate,  or 
acknowledging  itself  to  be  responsible  for  the  wrongful  appropriation  and 
detention,  by  its  officers  or  people,ofproperty  belonging  to  the  citizens  of 
another  State,  has  expressly  contracted  to  make  payments  or  restitution, 
with  interest  at  an  agreed  rate.  But  Her  Britannic  Majesty's  Counsel, 
after  careful  inquiry  from  the  best  sources  of  information,  has  failed  to 
become  acquainted  with  any  instance  in  which  interest  has  yet  been 
allowed  as  an  element  of  damages  between  nation  and  nation  in  the  set- 
tlement of  unliquidated  claims  (to  recur  to  the  words  of  Sir  C.  Bobin- 
8on)  "  for  the  acta  of  others,  for  the  consequences  of  error  or  misunder- 
standing, rather  than  of  intentional  injury ;  and  for  cases  in  which  no 
I)roflt  or  advantage  has  accrued  to  the  party  by  whom  compensation  is 
made." 

27.  The  third  and  latest  precedent,  cited  by  the  United  States,  is  that 
of  the  recent  award  of  Sir  E.  Thornton  between  Brazil  and  the  United 
States,  in  the  case  of  the  ship  Canada. 

In  the  year  1857  the  Minister  of  the  United  States  at  Eio  demanded 
compensation  from  the  dovemment  of  Brazil  for  "  an  outrage  committed 
on  the  high  seas,  near  the  Brazilian  coast,  by  a  body  of  Brazilian  sol- 
diers, upon  a  whale-ship  called  the  Canada,  sailing  under  the  flag,  and 
belonging  to  citizens,  of  the  United  States."  '  The  matter  continued 
pending  for  some  years,  and,  eventually,  on  the  14th  March,  1870,  a 
Convention  was  concluded  between  Brazil  and  the  United  States,  by 
which  this  question  was  referred  to  the  arbitration  of  Sir  Edward 
Thornton,  then  and  now  Her  Britannic  Majesty's  Minister  at  AVasb- 
ington. 

Under  this  reference  Sir  Edward  Thornton  made  his  awanl,  dated 
the  Ilth  July,  1870,  by  which  be  found  the  following  facts  to  be  estab- 
lished by  the  evidence  laid  before  him,  ^iz :  that,  on  the  27th  Novem- 
ber, 1856,  the  Canada  grounded  upon  a  reef  of  rocks  within  Brazilian 
jurisdiction ;  that,  during  the  four  following  days,  proper  means  were 
used  by  her  captain  and  crew,  with  every  prospect  of  success,  to  get  her 
off;  but  that,  on  the  1st  of  December,  a  Brazilian  otEcer,  with  fourteeo 
armed  men,  boarded  her,  superseded  the  authority  of  the  Captain,  and 
forcibly  prevented  the  further  prosecution  of  the  efforts  which  wwe 
being  made  to  save  the  ship ;  that  she  would,  in  fact,  have  been  saved, 
but  for  this  improper  interference  of  the  officers  of  the  Imperial  Govern- 
ment of  Brazil,  and  that  she  was  lost  through  that  interference ;  for 
which  reason,  be  held  the  Imperial  Government  to  be  responsible  for 
the  value  of  the  property  so  destroyed.  He  then  proceeded  to  deter- 
mine, according  to  the  evidence  before  bim,  (which  included  proper  par- 
ticulars of  her  age  and  classification,  and  valuations  of  different  dates.) 
the  principal  sum,  representing  the  value  of  the  ship  at  the  time  of  her 
loss,  and  ttie  actual  cost  of  her  outfits  He  r^ected  all  claims  for  pro- 
spective cateh  and  earnings;  he  allowed  some  small  sums  for  necessary 
expenses  incurred  by  the  crew  in  traveling ;  be  also  allowed  to  some  of 
them  moderate  sums  for  three  months'  wages ;  and  he  allowed  interest 
at  6  per  cent,  from  the  date  of  the  loss,  as  tbe  necessary  result  (in  his 
judgment)  of  the  liability  of  the  Brazilian  Government  for  the  principal 
amount. 

This  decision,  like  those  before  examined,  proceeded  -apoa  ordinarj 
juridical  principles.    The  Brazilian  Government,  by  their  officers  ami 
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soldiers,  bad  wrougfally  tukeD  possession  of,  and  had,  in  effect,  de- 
stroyed, a  United  States  sbip  within  their  jurisdiction,  which  was  enti- 
tied  to  their  protection.  For  the  full  value  of  the  loss  so  inflicted  apon 
subjects  of  the  United  States,  they  became  immediately  and  directly 
responsible,  as  much  as  if  they  had  seized  and  detained  the  ship,  under 
circumstances  enabling  them  to  restore  it  to  its  owners.  Bestitutiou  of 
the  ship  itself  being  impossible,  a  fall  compensation  and  indemnity 
became  actoally  due,  from  the  moment  of  the  loss ;  and  the  payment  of 
this  compensation  and  indemnity,  though  promptly  claimed,  was  for 
many  years  delayed.  The  amount  of  the  principal  loss  was  properly 
investigated  and  accnrately  determined,  and  the  interest  given  was  accu- 
rately computed  upon  that  amount. 

28.  In  every  point  of  importance,  with  respect  to  the  principles  in- 
volved, this  last  precedent  [like  those  which  had  gone  before  it)  stands 
in  absolute  contrast  with  the  present  case.  In  this,  as  in  the  earlier 
cases,  (to  sum  up  the  whole  matter  shortly,)  those  elements  were  found 
to  be  present,  which  were  juridically  necessary  to  constitute  a  right  to 
interest ;  and  interest  was  accordingly  given  as  a  matter  of  strict  right. 
In  the  present  ease  all  these  elemente  are  absolutely  wanting;  and,  in- 
stead of  them,  others  are  present,  the  effect  of  which  is  not  to  support, 
but  to  repel,  the  claim  of  interest,  even  if  the  appeal  is  made,  not  to 
any  rule  or  principle  of  public  law,  but  to  the  exercise  of  a  reasonable 
and  equitable  discretion. 

EOUKDELL  PALMBE. 
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XII.-KEPIY  ON  THE  PART  OF  THE  UNITED  STATES  TO  THE  AR- 
GUMENT OF  HER  BRITANNIC  MAJESTY'S  COUNSEL  ON  THE 
ALLOWANCE  OF  INTEREST  IN  THE  COMPUTATION  OF  INDEM- 
NITY UNDER  THE  TREATY  OF  WASHINGTON. 


The  qnealiou  upon  which  the  Tribunal  is  understood  to  have  admitted 
ar^ment  on  the  part  of  Her  Britannic  Mt^esty's  GoverumeDt  is, 
"  Whether,  supposing  a  capital  sum  as  an  adequate  measure  of  injiii]', 
Id  the  judgment  of  the  Tribunal,  has  been  arrived  at,  the  proper  indem- 
nity foe  that  injury  involves  the  allowance  of  interest  as  a  part  of  that 
indemnity  from  the  date  when  the  losses  accrued  to  the  suflferers  (and 
as  of  which  the  capital  of  the  losses  has  been  computed)  until  the  in- 
demnity is  paid  f  "  We  have  had  an  opportunity  to  read  the  argument: 
of  Her  Britannic  Mf^esty's  Counsel  submitted  to  the  Tribunal  apouthis 
question,  and  now  avail  ourselves  of  the  right  under  the  Treaty  to  reply 
to  it,  so  far  as  such  reply  seems  to  us  suitable. 

I.  It  is  important  in  reference  to  this  question,  as  we  have  hereto- 
fore had  occasion  to  suggest  in  respect  to  other  questions  opened  for 
diseassiou  by  the  Tribunal,  to  confiue  the  argument  within  proper  limits. 
By  doing  this  in  the  present  case,  we  may  very  briefly  dispose  of  mnch 
that  occupies  a  good  deal  of  space  in  the  learned  Counsel's  argument. 

(a)  The  qnestion  assumes  that  a  method  of  measuriug  the  injury  to 
the  United  States,  and  the  indomnity  therefor  from  Great  Britain,  haH 
been  adopted,  which  takes  account  of  the  losses  suffered  as  of  the 
dates  (actual  or  average)  when  they  were  suffered,  and  fixes  an  amonnt 
in  money  which,  ii  then  paid  to  the  sufferers,  wonid,  in  the  judgment  of 
the  Tribunal,  be  an  adequate,  and  no  more  than  an  adeqnatie,  indemnity 
for  such  losses  to  the  snfTerers.  Upon  this  view  of  the  capital  sum,  is 
respect  of  which  the  allowance  or  refusal  of  interest  thereon  is  in 
question,  (and  no  other  view  seems  admissible,)  it  is  impossible  to  raise 
any  other  points  for  debate  than  the  following: 

First.  Is  the  delayed  payment  of  a  sum  which,  if  paid  at  an  earlier 
date,  would  then  be  only  an  adequate  payment,  still  an  adequate  pay- 
ment without  compensation  for  the  delay  1 

There  can  be  but  one  answer  to  this  question.  The  earlier  and  tlie 
later  x>Ay™6Kts  cannot  both  be  adequate,  and  not  more  than  adequate, 
to  the  same  obligation,  unless  they  are  equivalent  to  each  other.  But 
common  sense  r^ects  the  proposition  that  a  present  payment  of  money 
and  a  delayed  payment  of  the  same  sum  are  equivalent.  They  are  not 
the  same  to  the  creditor  or  suflTerer  who  receives  the  payment,  nor  to 
the  debtor  or  wrong  doer  who  makes  the  payment. 

Compensation  for  the  delay  of  payment  ia  necessary  to  make  present 
and  delayed  {payments  equivalent  to  each  other,  and  each  eqnal  to  the 
same  obligation. 

It  thus  beingclearly  impossible  that  earlier  and  later  payment  shonld 
he  equivalent,  whenever,  in  fact,  only  the  later  payment  can  be,  and  i» 
to  be,  made,  it  must  draw  with  it  the  compeusation  for  the  delay  in  the 
nature  of  interest,  provided  it  is  intended  that  the  parties  ahonld 
stand  after  the  delayed  payment  as  they  would  have  stood  after  an 
earlier  payment. 
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SecoDi].  It  will  be  readily  admitted  that  this  necessary  compensation 
for  delay  in  payment  of  a  snm,  which  has  been  compated  as  a  jast  pay- 
ment, if  made  withont  any  delay  therein,  cannot  be  justly  withheld,  nn- 
leas  there  tsbaXi  have  been  some  iknlt  on  the  part  of  the  creditor  or 
sufferer  whereby  the  delay  of  the  adequate  payment  is  impotable  to 
him. 

We  ima^ne  that  the  principles  of  private  law  governing  this  qoestion 
and  justifying  the  refusal  of  interest  for  delay  of  payment  all  turn  npon 
this,  viz :  that  the  debtor  waa  ready  to  pay  and  the  creditor  was  unwill- 
ing to  receive. 

It  is  tme,  ia  addition,  that  the  jarisprudenee  of  Great  Britain  and 
of  the  United  States  permits  nothing  but  an  actual  tender  of  the  suffi- 
cient sum,  and  a  continued  keeping  of  the  snm  good  for  payment  on  the 
part  of  the  debtor,  and  a  refusal  to  receive  on  the  part  of  the  creditor, 
to  stop  the  running  of  interest  on  the  debt. 

The  other  class  of  cases,  in  which  the  debt  is  irequently  spoken  ctf  as 
not  drawing  interest,  more  accurately  should  be  described  as  a  situation 
wherein  the  transactions  between  the  parties  do  not  culminate  in  any 
obligation  of  one  party  to  pay,  or  right  of  the  other  party  to  demand^ 
nntil,  as  a  part  of  those  transactions,  there  has  been  an  ascertainment 
of  amounte,  and  a  demand  of  payment. 

These  are  cases  of  mutual  accounts,  or  of  open  demands,  as  yet  un- 
liquidated. Until  the  eventual  crediti^  strikes  his  balance,  or  computes 
and  demands  his  debt,  there  m  no  delay  of  papmeat,  requiring  compensa- 
tion between  the  parties. 

Third.  There  seems  to  be  no  other  possible  reason  in  the  nature  of 
things  for  refusing  to  add  interest  for  delayed  payment  to  a  sum  which 
was  a  mere  indemnity,  had  it  been  promptly  paid,  other  than  a  disposition 
not  to  give/uIJ  indemnity,  that  is,  an  intention  to  apportion  the  losn. 

But  this  disposition,  If  it  should  be  just,  can  hardly  be  said  to  raise 
any  question  of  the  allowance  of  interest  any  more  than  of  the  allow- 
ance of  principal.  It  will  be  all  the  same  to  the  American  sufferer  who 
fails  to  receive  the  full  indemnity  which  delayed  payment  involves^ 
whether  the  sum  which  is  actually  paid  him  is  computed  by  the  Tribunal 
as  half  his  principal  loss  with  interest  added,  or  the  whole  of  his  prin- 
cipal loss  without  interest.  It  is  all  the  same  to  Great  Britain  in  making 
the  payment,  whether  the  reduction  from  a  full  indemnity  is  computed 
by  lefosing  the  full  capital,  and  calculating  interest  on  the  part  allowed, 
or  by  allowing  the  full  capital  and  refusing  all  interest  upon  it.  The 
fact  that  full  indemnity  is  or  is  not  given  cannot  be  disguised.  It  will 
not  be  more  than  given  because  interest  is  allowed.  It  will  not  be  any 
less  withheld  because  the  part  withheld  is  withheld  by  the  refusal  of 
interest. 

IL  If  these  views  are  correct  it  will  be  seen  that,  notwithstending  the 
very  extended  discussion  of  Her  Britenntc  Mnjesty's  Counsel,  the  real 
considerations  which  should  affect  the  allowance  or  disallowance  of  in- 
terest in  the  computation  of  the  award  of  the  Tribunal  lie  within  a 
very  narrow  compass. 

(a)  We  may  lay  aside  all  the  suggestions  that  interest  on  the  capital  sum, 
as  it  has  been  adopted  or  shall  be  ailopted  by  the  Tribunal,  should  not 
be  allowed,  because  the  capital  is  or  is  like  to  be  excessive,  and  interest 
would  be  an  additional  injustice. 

These  ideas  are  put  forth  in  sections  14, 17,  and  18  of  the  learned 
Counsel's  argument  under  two  heads,  (I)  that  the  compafcatiou  by  the 
Tribunal  of  the  capitel  will  be  excessive  per  ae,  and  (2)  that  it  will  be 
excessive  by  adopting  in  coin  values  that  arc  stated  in  paper  currency. 
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In  the  first  place,  all  this  U  uot  a  reason  for  refasing  interegt.  hat  for 
correcting  the  compotation  of  capital  on  which  the  interest  should  be 
compnted.  We  cannot  enter  into  any  snch  rude  judgment  as  tbii. 
We  are  not  invited  to  criticise  the  Tribunal's  computation  of  the  oajHtdl 
of  the  losses.  We  are  not  advised  what  that  com2)ntation  is  or  is  to  be. 
We  have  exhibited  to  the  Tribunal  evidence  and  computations  bearing 
open  the  just  measure  of  the  capital  of  the  losses.  If  those  should  be 
adopted  by  the  Tribunal,  there  is  no  danger  of  excessive  indemnity  to 
the  sufferers.  We  have  also  exhibited  to  the  Tribunal  the  evidence  and 
the  reasons  upon  which  we  insist  that  the  valuations  given  to  propert}' 
in  the  "Olaims"  as  presented  are  to  be  paid  in  coin.  We  do  not  re- 
peat tbem  here.  But  we  protest  agaiust  au  attack,  in  the  dark,  upon 
the  Tribunal's  measure  of  the  capital  of  the  losses,  under  the  form  of  au 
argnmeut  against  the  allowauce  of  interest. 

(b)  We  may  also  lay  aside  the  suggestions  prejudicial  to  the  allowance 
«f  interest  on  the  claims  which,  by  subrogation  or  assignment,  hare 
been  presented  by  the  insurers  who  have  indemnified  the  original  suf- 
ferers. So  far  as  Great  Britain  and  this  Tribunal  are  concerned,  who 
the  private  sufferers,  and  who  represent  them,  and  whether  they  were 
insured  or  not,  and  have  been  paid  their  insurance,  are  questions  of  no 
importance.  But  it  is  worth  while  to  look  this  argument  in  the  face  for 
a  moment.  Some  of  the  sufferers  by  the  depredations  of  the  Alabama, 
the  Florida,  and  the  Shenandoah  were  insured  by  Americaa  under- 
writers. These  sufferei-s  have  collected  their  indemnity  &om  the  nnder- 
writers,  and  have  assigned  to  tbem  their  claims. 

The  enhanced  premiums  of  insurance  on  general  Americaa  commerte 
have,  presumptively,  enriched  the  insurance  companies.  Great  Britain 
should  have  the  benefits  of  these  profits,  and  the  underwriters,  at  least, 
should  lose  interest  on  their  claims !  It  is  difflcnlt  to  say  whether  the 
private  or  the  public  considerations  which  enter  into  this  syllogfism  are 
most  illogical.  Certainly  we  did  not  expect  th&t  ^^  tiie  enhanced  pai/nu«U 
o/inavrajice,^  which  Great  Britain  could  not  tolerate,  and  the  Tribunal  has 
excluded  as  too  indirect  consequences  of  the  acts  of  the  cruisers  to  be 
entertained  when  presented  by  fft«  merchants  teho  had  paid  them,  were  to 
be  brought  into  play  by  Great  Britain  itself  as  direct  enongh  in  tbe 
general  business  of  underwriting,  to  reduce  the  indemnity  on  insured 
losses,  which,  if  uninsured,  they  would  have  been  entitled  to. 

(c)  Equally  irrelevant  to  this  particular  question  of  interest  are  Hie 
considerations  embraced  in  section  11  of  the  learned  Counsel's  argu- 
ment. These  relate  (1)  to  the  fact  that  the  belligerent  aid  given  by 
Great  Britain,  for  which  it  is  now  to  be  charged  as  responsible,  were 
given  in  aid  of  the  rebels  agaiust  the  Government  of  the  United  States 
in  their  attempt  to  overthrow  it,  and  that  by  the  triumph  of  the  Gov- 
ernment these  rebels  have  been  merged  in  the  mass  of  the  popnlatiw 
of  the  United  States.  This  idea,  as  intimated  in  the  principal  disi'^- 
sions  of  the  British  Case  and  Counter  Case,  has  been  respond^  to  by  ug 
already,  so  far  as  it  seemed  to  us  to  require  response  (Argument,  p- 
479.)  It  certainly  has  no  special  application  to  the  question  of  interest 
Tbe  notion  seems  more  whimsical  than  serions,  but  whatever  weight  it 
possesses  should  have  been  insisted  upon  be/ore  or  while  making  the  TVeofy 
o/"  Washington,  The  terms  of  that  Treaty  have  relieved  the  Tribnn^ 
nttm  any  occasion  to  weigh  this  argument. 

But  (2)  in  section  11  of  the  learned  Counsel's  argument  it  Is  insisted 
that  the  allowance  of  interest,  as  a  part  of  the  indemnity,  should  be 
affected  by  the  circumstances  of  the  &ilnre  of  the  TJmted  States  sooier 
to  cut  short  the  career  of  tbe  cruisers,  for  whose  depredations  Great 
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Britain  \h  iiuw  held  responsiblo.  A  plea  to  this  effect,  based  upon 
efforts  of  Great  Britaia  to  airest,  disarm  or  couflue  these  cruisers,  and 
thas  reduce  the  nitscliiefs  foi  which  it  is  held  responsible,  vonld  have 
had  some  merit.  Bat,  alas!  the  Proofs. furnish  no  support  for  such  a 
plea. 

As  to  the  action  of  tUe  United  States,  however  uusuccessfnl,  it  will 
be  time  enough  for  Great  Britain  to  criticise  it  as  inefficient  when  its 
iNavy  has  attempted  the  chase  of  these  light-footed  vagabonds,  which 
found  their  protection  in  neutral  porta  from  blockade  or  attack,  and 
songht  remote  seas  for  their  operations  against  peaceful  commerce. 
Bat  this  consideration  has  no  special  application  to  the  question  of 
interest. 

III.  We  now  come  to  an  examination  of  some  suggestions  which 
purport  \o  bear  upon  the  question,  whether  there  may  not  be  found  in 
the  relations  between  the  parties  in  respect  to,  and  their  dealings  with, 
these  claims,  some  reasons  why  interest  sboald,  for  affirmative  cause, 
be  withheld. 

(a)  It  is  said  that  Great  Britain  is  not  in  a  position  of  having  had 
valtie  to  herself,  and  so  the  reasons  for  adding  interest  against  one  who 
withholds  a  debt  representing  money  that  he  has  had  and,  actually  or 
presumptively,  keeps  and  enjoys,  or  detains  property  whose  profits  he 
actually  or  presnmptively  receives  and  enjoys,  do  not  apply. 

It  is  true,  these  precise  reasons  do  not  apply,  and  they  do  not  any 
more  in  a  multitude  of  private  cases,  where,  nevertheless,  the  indem- 
nity exacted  for  wrong-doing,  or  the  payment  required  to  make  whole 
.  the  creditor,  involves  the  payment  of  interest. 

It  has  never  been  suggested  that,  when  the  injury  consisted  in  an 
actual  destruction  of  property,  the  wrongdoer  was  less  liable  for  inter- 
est as  a  part  of  a  delayed  indemnity  than  when  he  had  applied  it  to 
his  own  use,  and  reaped  the  advantages  thereof.  So,  too,  in  matter  of 
contract,  the  surety  being  liable  for  the  debt,  is  just  as  liable  for  the 
interest  as  if  be  had  received  and  was  enjoying  the  money.  So,  too, 
wbere  one  is  made  responsible  for  the  iujnry  which  his  dog  has  done  to 
his  neighbor's  sheep,  he  pays  interest  for  delayed  indemnity  just  as 
mnch  as  if  be  wore  their  wool  or  had  eaten  their  mutton. 

In  fine,  the  question  in  respect  of  contracts  is,  whether  the  contract 
expresses  or  imports  interest,  and,  in  respect  of  torts,  whethei;  indem- 
nity is  demandable  or  is  to  be  mitigated.  If  indemnity  is  demandable, 
it  has  never  been  held  to  be  complete  unless  it  inclnded  compensation 
for  delay.  Besides,  iu  this  actnal  case,  suppose  that  twenty  millions  of 
dollars  are  a  measure  of  the  indemnity  that  Great  Britain  should  pay 
for  the  capital  of  the  losses  suffered  for  which  it  is  responsible.  Tliis 
means  that,  if  that  snm  had  been  paid  when  the  loss  happened,  the 
sufferer  would  have  been  made  whole  and  the  wrong  satisfied.  Instead 
of  that  adjustment  having  been  made,  instead  of  that  sum  of  money 
having  then  passed  from  the  wealth  of  Great  Britain  into  the  hands  of 
the  sufferers,  they  have  been  kept  out  of  it,  and  Great  Britain  has  re- 
tained it.  It  is  in  vain  to  say  theu  that  the  delay  of  payment  has  not 
left  Great  Britain  in  the  possession  of  the  money  during  the  interval, 
for  the  contrary  is  true.  The  lapse  of  time  has  all  the  while  been  to 
the  gain  of  the  indemnifler  and  to  the  loss  of  the  sufferer,  unless  interest 
added  corrects  the  injustice  of  delay. 

(ft)  But  it  is  said  that  the  indeterminate  or  unascertained  amount  of 
these  injuries  preclades  the  allowance  of  interest  on  the  capital  that  shall 
be  finally  ascertained.  To  as  this  seems  no  more  sensible  than  to  say  that 
interest  should  not  be  allowed,  because  the  date  from  which  or  to  which 
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it  was  to  ran,  also  needed  to  be  asceitained  before  it  could  be  compated' 
The  problem  before  the  Tribunal,  aa  bearing  upon  this  question  of  in- 
terest, may  be  very  simply  stated. 

The  injuries  for  which  Great  Britain  is  to  make  indemnity,  happened 
in  the  years  1863  to  1865.  The  Treaty  of  Washington  provides  that 
the  sum  for  their  indemnity,  as  fixed  by  the  Tribunal,  shall  be  paid 
within  one  year  after  the  award. 

What  sum,  payable  as  of  this  date,  will  be  an  indemnity  for  destruc- 
tion of  property  occurring  seven,  eight,  and  nine  years  ago  t 

Mauitestly,  the  question  whether  Great  Britain  ahoald  pay  ioteiest 
is  an  inseparable  part  of  the  qnestion  whether  it  is  to  make  indemnity. 

(c)  But  it  is  said  that  for  a  certain  period  of  time  the  United  States 
are  reaponsfble  for  the  delay  of  payment  by  Great  Britain,  and  for  that 
period  Great  Britain  ahonld  be  exempted  from  intereat.  This  period  is 
put  as  from  the  failure  of  the  Johnson-Olarendon  Convention,  negotiated 
in  London  January,  1869,  but  not  ratified  by  the  United  States,  if 
this  means  anything,  it  means  that  Great  Britain,  in  January,  1869,  was 
ready  then  to  pay  to  the  United  States  the  sum  that  this  Tribunal  shall 
find  reason  to  fix  under  the  Rules  of  the  Treaty  of  Washington,  and  so 
notified  the  United  States.  The  intervening  delay,  consequently,  in  the 
receipt  of  the  money  is  chargeable  to  the  United  States.  Thus  put, 
the  proposition  is  intelligible,  but  utterly  unsupported  by  the  facts  of 
the  case. 

Great  Britain  has  never  admitted  its  liability  to  the  United  States  in 
the  premises  for  a  single  ship  destroyed  by  any  one  of  the  cniisers, 
nor  is  it  pretended  to  the  contrary'.  Of  what  value  is  it  then  to  say, , 
that  if  Great  Britain  and  the  United  States  had  been  able  to  agree  upon 
different  and  earlier  arbitration  there  might  have  been  an  earlier  award, 
and  so  interest  should  cease  from  a  date  when  Great  Britain  was  ready 
to  accede  to  an  arbitration  upon  certain  terms  which  the  United  States 
rejected  f  Certainly  the  efficacy  of  this  novel  limitation  on  the  running 
of  interest  must  date  from  the  probable  period  of  the  award  under  the 
failing  arbitration.  Upon  no  reasonable  conjecture  could  the  commis- 
sion of  claims  arranged  by  that  convention  have  produced  its  award  at 
all  in  advance  of  what  may  be  expected  from  this  Tribunal. 

We  leave  out  of  consideration,  as  wholly  irrelevant,  the  saggestifms 
that  it  was  to  the  non-concurrence  of  the  Senate  of  the  United  States 
that  the  failure  of  the  previous  attempt  at  arbitration  was  due.  That 
arbitration  fkiled  because  the  United  States  did  not  ratify  the  con- 
vention. But  to  give  any  force  to  this  argument,  it  should  appear  that 
the  United  States  in  the  present  Treaty  have  simply,  at  a  later  date, 
concurred  in  what  they  then  refused.  This  is  not  pretended.  Indeed, 
it  is  to  the  presence  of  the  Three  Bules  of  the  Treaty  of  Washington 
as  the  law  of  this  Arbitration  that  Great  Britain  seems. disposed  to 
attribute  its  responsibility  to  the  United  States,  if,  in  the  judgment  of 
this  Tribunal,  it  shall  beheld  responsible.  We  respectfully  submit  that 
there  is  no  support,  in  factor  in  reason,  for  this  attempted  limitation  on 
the  period  of  interest  to  the  date  of  the  Johnson-GIarendou  Conven- 
tion. 

(d)  The  argument  of  the  learned  Connsel  concludes  with  a  criticism 
upon  the  cases  nnder  the  Jay  Treaty,  and  under  the  Treaty  of  Ghent. 
and  the  case  of  the  Canada,  as  decided  by  Sir  Edward  Thornton,  all  of 
which  were  adduced  by  US  in  our  principal  argument  as  pertinent  on 
the  question  of  interest,  (p.  220.)  We  must  think,  with  great  re- 
spect to  the  observations  of  the  learned  Connsel  upon  these  cases,  that 
their  authority  remains  unshaken.     We  resi>ectfnlly  submit  herewith  a 
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statement,  showing  what  compQtation  of  interest  we  aappose  would 
rightly  satisfy  the  demands  of  the  United  States  in  this  behalf. 

In  conclnsioD,  we  may  be  permitted  to  repeat,  in  reference  to  this  ele- 
ment of  oompntation  of  a  jnst  indemnity,  what  we  have  said  on  the 
general  measure  of  indemnity  : 


compeDsatloQ  for  the  iojuriea  aa  tkQs  adjudicated,  i 

thiB  qaestioD  of  compensatioT ""*    —   --.^--    --i 

ment,  p.  295.) 

It  18  a  matter  of  the  greatest  interest  to  both  nations  that  the  actaal 
iDJaries  to  private  snfferers  from  the  depredations  of  the  crnisers,  for 
which  Great  Britain  shall  be  held  responsible,  shall  be  fairly  covered 
and  satisfied  by  that  portion  of  the  award  what  shall  be  applicable  to 
and  based  upon  them.  That  this  cannot  be  expected  without  an  allow- 
ance of  interest,  is  obvions. 

A  recognized  right  to  indemnity,  and  a  deficient  prorision  of  such 
indemnity,  should  be  the  last  thing  to  be  desired  as  a  solntioa  of  this 
great  controversy  between  these  nations. 

Wm.  M.  Evabts. 
c.  oushing. 
M.  E.  Waits. 


NOTE  TO  THE  REPLY. 
Summari/  of  the  American  claims,  with  interest  at  7  per  cent,  added. 


Principal. 

Intereat. 

TiyUi. 

|6,5&7,(»0  00 
4,8111,303  93 
3,663,877  4S 

W,  740, 430  04 
3,367,760  86 
S,  183, 741  46 

111,396,110  04 
7,874,664  78 
5,787.018  90 

14,837,271  39 

10,121,922  36 

94,959,193  7X 

In  case  the  Arbitrators  reject  column  5,  under  the  heading  Shenan- 
doah, the  total  amonnt  of  claims  will  be — 


PtiDcipal. 

Interest. 

TotaL 

»U,476,9S1  39 

W,  615. 659  36 

-  t23.993,189  65 

NOTE. 

(a)  Interest  is  calcnlated  above  at  the  rate  of  7  per  cent,  a  year. 

(6)  It  is  calcnlated  for  the  true  average  of  time  of  the  captures  by 
eiach  cruiser,  namely :  By  the  Alabama,  for  ten  years  and  two  months ; 
by  the  Florida,  for  ten  years  and  one  month ;  by  the  Shenandoah,  for 
eight  years  and  Ave  months. 
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SUPPLEMENTABY  ARGUMENTS  AMD   STATEMEN'TS. 


NameB  of  veuels. 


Eljsha  Dunbar 

Kate  Cory 

Kjngfieher 

Lafayette  2cl 

Levi  Starbock 

Nye 

Ocean  Bover 

Ocmulf^ 

Virginia 

Weather  Onage ... 

Brilliant 

Cha8.HiU 

Conrad 

Crenahaw 

En>r««8 

Oofdon  Eagle 

Jabez  Snow 

John  AParks 

Lafayette 

Lauipljgliter 

Lonieia  Hatch 

Palmetto 

BookiDgham 

a  OilderHleeve 

Wave  Crest 

Amanda 

Amazonian 

AnDaF.Scbmidt.. 

CouteM 

Dorcaa  Prince 

Dunkirk 

Golden  Rule 

LanrettB 

Hartaban 

Olive  Jane 

Parker  Cook 

Sea  Bride 

Talisman .■.. 

Sea  Lark 

T.B.  Wales 

Tycoon  ..... 

Union  Jack 

Winged  Eacer 

Manchester 

Chastelaine 

Kmnia  Jane 

Highlander 

Sonora 

JoBtina  . ..... 

Moming  Star 


^m 


803  91 

No  date. 

165  GO 

September 

IfifiS 

1&62 

75a  53 

September, 

lfifi2 

200  00 

September, 

1B62 

April, 

1963 

298  17 

1B63 

747  00 

April, 

1863 

415  00 

1662 

974  25 

April, 

1663 

271  03 

No  date. 

S05  00 

September 

1863 

025  00 

1862 

515  00 

1862 

457  83 

October, 

1862 

464  93 

March, 

1863 

646  00 

1863 

399  49 

October, 

1662 

mo  00 

1863 

222  50 

February, 

1863 

518  00 

IMfiH 

715  50 

^•0  10 

October, 

i«ia 

355  00 

October, 

IMH2 

6-25  00 

April, 

iH6:t 

858  33 

February. 

1863 

«'• 

015  00 

iH6:t 

629  10 

iH6:i 

678  01 

November, 

im\ 

612  82 

i86:i 

544  49 

iH6:t 

465  97 

November, 

IHftl 

644  60 

April, 

1863 

250  00 

iwa 

840  70 

1H<W 

264  64 

October, 

ima 

662  75 

December, 

1863 

February, 

944  12 

1H63 

7K0O 

1863 

725  14 

May,' 

1863 

1862 

589  00 

Mot.  or  Apr 

,lKi4 

044  Kl 

May, 

1H63 

1863 

080  92 

October, 

1S63 

595  55 

January. 

186:1 

,557  34 

1864 

,171  00 

December, 

1863 

964  44 

1863 

,423  38 

December, 

1862 

,000  00 

No  date. 

,614  40 

March, 

18(53 

..C^.txi^^lc 


AMERICAN  AEGUMENT — INTEBEST. 


Namea  of  veHs«ls. 

Amonntofdaima. 
Time  of  capture. 

Iut«rest  at  6  per 
cent,  up  to  the 
month   of   Sep- 
tember,      1873, 

the  date  of  the 
decision. 

$6.^,  0^  00     March,           1863 
1,500  OU  ;  Octobei,        1@63 

Add  one-aiith  iu  onler  to  iuop 

6,557,690  00  1 
ease  the  rate  to  7  per  cent 

4,063,217  IB 
677,202  S6 

4,740,430  04 

The  average  time  for  the  compntation  of  interest  on  the  value  of  the 
property  deBtroyed  by  the  Alabamais  abont  ten  years  and  two  months. 
We  have,  consequeutly,  the  following  comparative  results : 


Principal. 

Interest  at  7  per  i 
cent,  for   ten          ,j.  ^ 
yearaandtwo          '"""' 
months. 

American  statement 

t6, 557. 690  00 

3,287,678  00 

$4,740.420  04  111,298,110  04 
9,363,620  36       5,631,298  36 

Whatever  be  the  sum  fixed  by  the  Tributial  as  a  base  for  the  compu- 
tation of  interest,  and  whatever  may  be  the  rate  that  it  decides  to  allow, 
the  average  time  for  the  compntation  should  be  the  same  iu  all  cases  j 
that  is  to  say,  ten  years  and  two  months. 


Names  of  vessels. 


(h>lc«ada I  1169,195  92 

Rienzi I  20.726  00 

Ada.^ 6.300  00 

Elizabeth  Ann 8.650  00 

Marengo -. 7,746  00 

Rufua  Choate 8.775  00 

Wanderer. ,  8.389  00 

Anglo  Soion 1  63,695  79 

ATon 1«(,851  40 

H.F.  Hoiie '  115,15500 

(Jrecnland '  47.170  00 

Sonthero  Cross ,  7l»,305  00 

WilJiamC.Clarli a9,r*6  91 

Mary  Alviua 20.445  UO 


July, 

July, 

Juoe^ 
June, 

AU)^8t, 

July,  ' 


1864 

1863 
1863 
1863 
1863 
1883 
1863 
1863 
1864 
18r>3 
1864 
1863 
1864 
1863 


12,642  86 
3,874  50 
5,319  7.1 
4,763  79 
5,396  62 
5, 159  23 
38,535  95 
104, 795  29 
72,547  65 
25,943  50 
48,779  57 
16,404  W 
12,573  07 
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SUPPLEMENTARY  AHGUMENTS   AND  STATEMENTS. 


Name  of  veMcls. 


Aldebaian 

Clarence 

ComntonireBlth — 

Crown  Point 

Electric  Spark 

Henrietta 

Jacob  Bell 

Lspwine 

M.  J.Colcord 

lied  Gauntlet 

Star  of  Peace 

WiUiam  B.  Nash. . 

Oneida 

AVindward 

EBtelle 

Zellnda. 

Umpire 

Mondamin, 

CorrJB  Add 

General  Berry 

Geor^  Latimer... 


i 

S 

•s 

i 

■s 

■3 

linlti 

1 

5 

1  HI  111 

J30,957  91 

March, 

Ififia 

119,503  4- 

26, 177  50 

May. 

1S63 

16,930  as 

470,533  58 

April, 

1863 

436,073  00 

May, 

1863 

S70,3KW 

4fiM,3e6  H3 

July, 

1664 

257,60175 

73,556  94 

April, 

1863 

45,973  1^ 

421,  WW  40 

Fehraar< 

1863 

267,961  » 

94,085  00 

March, 

1863 

50,*53  5S 

107,896  ai 

1663 

67,974  fill 

124,  475  94 

March, 

1863 

76,752:1' 

532,128  65 

1863 

335,241  tt 

66,724  94 

July, 

1863 

41,92i  31 

471, 849  12 

AprU  24, 

18ti3 

2W,90o  7'J 

22,598  00 

1863 

14,46i:i 

24,9%  00 

1863 

15,95S(«> 

42,925  00 

1864 

23,60!i73 

35,530  00 

1863 

21.6M93 

35,549  00 

1864 

19,206  3ii 

34,485  00 

1863 

22,OT0«>' 

35,918  48 

Jniy, 

1863 

21,910  B 

49,831  33 

1864 

27,S(eM 

51,925  00 

Jnly, 

IHfM 

28,5&e;^ 

1863 

3k,»191 

43,218  30 

i«6:t 

26.579  B 

18,604-00 

No  date, 

11,44146 

39,622  00 

1863 

24,367  M 

12,594  10 

Nodato. 
No  date. 

7,745  37 

4,300  00 

2,644  r<> 

10,755  00 

June, 

1863 

6,614  K 

4,016,303  93 

2,792,366  41 

esse  tbe  rate  t 

o  7  per  cei 

t 

3,357,760  -S 

The  average  time  for  the  compatation  of  interest  on  tbe  ralne  of 
property  destroyed  by  the  Florida  and  her  tender  is  (about}  ten  years 
and  one  month. 

The  comparative  resalta  are : 


Interest  of  7  per. 
cent,  for  ten 
yean  and  one  | 
month.  I 


Whatever  may  be  the  sam  fixed  by  the  Tribanal  as  a  base  for  the  com- 
pntatioQ  of  interest,  and  whatever  may  be  the  rate  that  it  shall  decide 
to  allow,  the  average  time  for  the  compatation  should  be  the  same  in 
all  cases,  namely,  ten  years  and  one  month. 
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AMERICAN  ABGUMENT — INTEBEST. 
SHiaiANDOAH. 


N&mcB  of  Teasels. 


iJ-a's 


Bmoswick 

CmttMiiDe 

Congnta 

CoTiogtOD 

EdwutlCare; 

Enphratea 

Favorite 

QeD.  Williams 

Oipsey 

Hector 

HillmaD , 

IsaaoHowland 

Isabella 

JirehSwUt 

Hartiia 

Nawaa 

Kimrod 

Sophift  Thornton . 

Bnsan  Abigail 

WftTMly 

William  ThompaoD.. 

William  C.  NjB 

Pwl 

Eorona 

Oen.Pihe 

Jamea  Hanry 

Milo 

Nile 

Bidunoud 

Splendid 

Aastnlia 

Loaisiaoa 


May,  1865 

.    JnDe,ia65 

.  Jiine,lS65 

June,  1865 

Jnoe,  1865 

April,  1865 

Jane,  1865 

June,  1865 

June,  1865 

.  Jane,  1866 

.   April,  1865 

June,  1865 

.  Jane,  1865 

.   Jane,  1865 

.   June,  1865 

.    June,  1866 

.    Jane,  1865 

.    Jane,  1865 

Jane,  1865 

.   Jane,  1865 

June,  1865 

.   Jone,  1865 

6,1865 

,   April,1865 


B,  1865 

,  Jnno,  1865 

,   JnoB,  1865 

June,  1865 


177,587  00 
88,802  50 
72,  047  70 
96,846  50 
169,693  44 
113, 905  85 
95,457  75 
125,620  80 
157,366  50 
2(6,951  0 
150,  %7  0 
107,273  a 
129,779  Oti 
181,279  50 
162, 124  87 
106,759  31 
56,993  37 
135.655  25 
180, 968  75 


Second  tahU. — Shenandoah. 


tared  in  April,  1865 I    ^Q53,3M  00 

The  Abigail  nascaptored  in  May I      100,531  79 

The  otber  vBweia  were  captured  in  Jnne,  1865 1  2,90y,-J63  76 

Add25p«r  cent,  of  the  valae  of  the  whalers I      400,127  91 


Add  ^  in  onler  to 


the  interest  to  T  per  cent . . 


1127,943  77 

50,265  69 

1, 440, 076  56 

202,064  59 


The  averatfe  time  for  the  compatatioo  of  interest  on  the  value  of  prop- 
erty destroyed  by  the  Shenandoah  ia  nearly  eight  years  and  five  months. 
37  c 


8UPPLEMENTABT  AR0UMElfT8  AND  STATEMENTS. 
Comparative  Resultt. 


FrinoipaL 

iDtereat  at  7 
par  cent,  for 
3  yean  aad 
SmonthB. 

ToUl. 

$3,663,277  46 
1,171,464  00 

R 123, 741  44 
«90,1S7  54 

15,787.019  91) 
1,061,651  H 

If  the  Arbitrators  r^ect  as  doable  claims  the  claims  for  insarancein 
column  fire,  (5,)  the  American  Statement  will  be  as  follows : 


Principal. 

Intoreet. 

Total. 

13,303.957  46 
1,171,464  00 

11,617,478  37 
690,107  54 

|4.830,4(BeJ 
1,861,661  54 

Whatever  may  be  the  sum  fixed  by  the  Tribunal  as  a  base  for  the  oom- 
patation  of  interest,  and  whatever  may  be  the  rate  that  it  decides  to 
allow,  the  average  time  for  compntation  shoald  be  the  same  in  all  cases, 
namely,  eight  years  and  five  mouths. 
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XIII.-COMPARATIVE  TABLES,  PRESENTED  BY  THE  AGENT  OF 
THE  UNITED  STATES  ON  THE  19TH  OF  AUGUST,  1872,  IN  COM- 
PLIANCE WITH  THE  REQUEST  OF  THE  TRIBUNAL. 


Id  accordance  witti  tlie  instructions  of  the  Tribana],  the  Agent  and 
Counsel  of  the  United  States  have  caused  tables  to  be  prepared,  show- 
ing the  differences  which  exist  between  the  statements  of  claims  and 
losses  submitted  to  the  Tribimal  on  the  part  of  the  United  States,  for 
the  estimates  based  on  these  statements  which  hare  been  presented  on 
the  part  of  Great  Britain. 

The  claims  present«d  by  the  United  States  are  sapported  by  sworn 
stAtements  presented  by  those  who  possess  the  necessary  information, 
and  they  exhibit  in  detail  the  items  which  go  to  form  the  snm  total,  and 
the  names  of  all  who  have  made  reclamation,  whatever  may  be  the  sum 
which  the  Tribunal  may  see  fit  to  award.  The  claims  on  the  part  of  pri- 
vate individuals  thus  computed,  verified,  and  submitted,  are  supported 
by  all  the  guarantees  of  their  good  faith'aud  their  validity,  as  well  for 
their  general  amount  as  for  the  other  facts  conceming  them  which  gov- 
ernments are  in  the  habit  of  requiring,  in  such  cases,  from  their  own  citi- 
zens. It  thus  appears  that  these  computations  show  the  entire  extent 
of  all  private  losses  which  the  result  of  the  adjudications  of  this  Tribu- 
nal ought  to  enable  the  United  States  to  make  compensation  for, 

In  certain  cases,  however,  there  is  reason  to  believe  that  more  claim- 
ants than  one  appear  for  the  same  injury.  In  such  cases  the  United 
States  have  impartially  presented  the  statements  of  all  the  claimants, 
Intending,  when  the  proper  time  should  arrive,  to  endeavor  to  show,  from 
the  evidence,  what  snm  Qreat  Britain  should  injustice  be  held  to  pay,  by 
way  of  compensation  for  real  losses,  without  prejudice  to  conflicting 
rights.  We  have  done  our  best  to  prepare  tables  by  which  it  seems 
to  us  that  the  Tribunal  mast  be  enabled  to  determine  with  sufficient 
accuracy  the  amount  of  these  double  claims,  if  indeed  any  such  exist 

It  is  not  easy  to  conform  to  those  instructions  of  the  Tribunal  which 
require  the  preparation  of  tables  which  can  be  compared  with  those  of 
Great  Britain.  While  the  American  statement  sets  forth  details,  and 
furnishes  the  Tribunal  with  all  the  necessary  means  of  making  a  minute 
examination,  vessel  by  vessel,  and  claimant  by  claimant,  the  British 
statement  is  a  generalization  based  on  certain  facts  which  are  taken  for 
granted,  and  which  exist,in  the  opinion  of  the  authors,  in  the  commercial 
world.  It  is  not  therefore  possible  for  us  to  present  comparative  views 
touching  the  varions  claimants  in  detail,  or  even  touching  the  various 
vessels  destroyed  by  the  cruisers. 

The  authors  of  the  British  statement  have  classified  oar  claims  in  so 
arbitrary  a  manner  that  we  are  forced  to  confine  ourselves  to  a  compui- 
8on  of  the  sums  total  contained  in  their  classified  tables.  On  onr  side, 
a  knowledge  of  these  sums  total  is  reached  by  following  the  evidence, 
step  by  step ;  on  theirs  by  a  process  of  reasoning.  The  two  systems 
differ  so  widely  that  a  detailed  comparison  is  impossible.  All  that  re- 
mains for  us  to  do  is  to  beg  the  Tribunal  to  refer  to  what  has  already 
been  said  on  this  subject  in  the  American  Argument.  (Amerieao  Argu- 
ment, note  D.) 
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We  are,  therefore,  forced  to  follow  the  British  arraDgement  in  order 
to  compare  the  sums  total,  Bince  it  is  impossible  to  compare  onr  vievs 
in  detail  or  according  to  any  cotnbiDation  differing  from  that  which  is 
followed  in  their  arrangement.     We  give  their  clarification  below : 

A. — CloimH  arising  from  fhs  capture  of  nhalen  or  fiRhing-veuelB. 

B.— Similar  claims  arising  from  veaselB  carrying  cargotM  composed  of  one  kind  nf 

C. — Similar  claims  arising  from  vessels  carrying  cargoes  compoMd  of  vaiioas  kinds 

D. — Similar  claims  arising  from  vessels  in  balliut. 

E  and  F. — Divers  claims  which  conld  not  properly  be  placed  in  any  of  the  sbovf 

Before  coming  to  special  vessels  we  desire  to  call  attention  to  three 
well-marked  points  of  difference  between  the  two  statements. 

(d)  The  United  States  ask  here,  as  they  have  already  done  in  their 
memorial  and  in  their  argnment,  that  the  Tribunal  shoald  grant  them 
interest  on  the  sums  which  they  may  determine  to  regard  aa  the  extent 
of  the  original  injury,  as  a  necessary  and  indispensable  part  of  the  in- 
demnity due  to  tbem  in  consequence  of  that  injury.  This  interest  ought 
to  be  at  the  ordinary  rate  which  prevails  in  the  United  States,  when 
the  damages  were  suflered  and  where  the  losses  are  to  be  indemnified. 
Tbe  interest  should  be  computed  from  the  time  when  the  losses  occurred 
np  to  the  time  fixed  by  the  Tribunal  for  the  payment. 

(b)  In  the  American  statement,  especially  in  the  claims  ariftmg  from 
the  destruction  of  whaling  vessels,  expected  profits,  or  "  tbe  prospective 
catch,"  is  included  iu  the  computation  of  damages.  (See  American  Ar- 
gument, note  D.) 

(c)  According  to  tbe  arbitrary  assumption  of  the  British  statemeat, 
that  the  freight  claimed  by  the  United  States  in  the  name  of  Uieir  mer- 
cbaat  navy  constitutes  "  gross  freight,"  this  statemeut  rejects  all  clums 
for  freight,  white,  in  the  absence  of  any  evidence  to  the  contrary,  «e 
asaome  that  these  claims  are  for  "  net  fbeight." 

These  three  classes  form  in  the  stim  total  a  great  part  of  the  differences 
which  exist  between  the  two  statements. 

In  accordance  with  tbe  soggestions  of  some  of  the  Arbitrators 
we  have  eliminated  from  the  tables  the  claims  sabmitted  in  favor  of 
whaling  vessels  for  the  "  prospective  catch,"  the  amount  of  which  wonld 
be  44,009,302.50 ;  but  we  by  no  means  intend  to  withdraw  these  claiio^ 
or  to  intimate  that  we  do  not  consider  them  just.  Un  this  subject  «e 
refer  the  Arbitrators  to  the  note  alluded  to  at  the  close  of  the  Ameri- 
can  Argument.  Should  the  Tribunal  share  onr  views,  tbe  citums  for  in- 
juries suffered  by  these  vessels  should  be  proportionately  diminished. 
In  case  it  should  not  share  our  views,  we  should  ask  it  to  gnuit  ns,  as 
an  equivalent,  interest  at  the  rate  of  25  per  cent,  on  the  valne  of  Ok 
vessel  and  equipments. 

We  have  been  obliged  to  trust  to  arbitrary  estimates  in  regard  to  bfo 
subjects,  because  there  is  no  sworn  evidence  in  relation  to  them ;  \iz: 

(A.)  The  pay  of  the  officers  and  crews  of  the  captured  vessels. 

(B.)  The  value  of  their  personal  effects. 

We  have  every  reason  to  believe  that  the  sums  total  which  we  sobmit 
to  the  Tribunal  are  for  the  most  part  correct  in  substance. 

(A.)  We  calculate  for  each  vessel  of  class  A,  whose  bnrden  did  not 
exceed  300  tons,  one  captain  at  $150  per  month;  one  first  officer  at  (IW 
per  month ;  one  second  officer  at  (75  per  month ;  one  third  officer  U 
•60  per  month ;  one  fourth  officer  at  $50  per  month  ;  four  bdmsmea  at 
$40  each  per  month  ;  four  helmsmen  at  $30  each  per  month  ;  and  fonr- 
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teen  men  at  C20  each  per  montli;  and  we  calcalate  one  additional  man 
at  t20  per  month  for  every  fifteen  tons  in  excess  of  300  tons. 

Id  the  statements  relative  to  the  vessels  designated  ander  letter  A, 
there  is,  in  the  aunexed  tables,  a  calcolatioa  of  wages  which  exceeds 
the  correct  sum  of  $120  per  month  for  each  vessel  The  error  is  csor- 
rected  at  the  end  of  the  respective  columns  of  each  table,  and  the  Bam 
total  is  finally  stated  correctly.  The  error  was  not  discovered  in  season 
to  correct  it  in  the  detailed  Btatements,  withoat  again  subjecting  the 
Tribnnal  to  the  inconvenience  of  a  delay. 

For  each  vessel  of  classes  B,  C,  D,  E,  and  F,  whose  bnrden  did  not 
exceed  300  toss,  we  calculate  one  captain  at  $150  per  month ;  one  first 
officer  at  $100  per  month ;  one  second  officer  at  $75  per  month ;  and  ten 
men  at  $20  each  per  month.  For  every  additional  30  tons  we  calculate 
an  additional  man  at  $20  per  month. 

The  wages  are  calculated,  except  in  certain  specified  cases,  &om  the 
commencement  of  the  voyage  np  to  the  time  of  the  capture,  and  when 
the  capture  took  place  in  the  Atlantic  Ocean,  or  when  the  captnie  of  a 
vessel  whose  owner  resided  on  the  Pacific  coast  took  place  in  the  Pacific 
Ocean,  they  are  calculated  for  six  months  additional  j  for  nine  months 
additional  when  the  owner  resided  on  the  Atlantic  coast,  and  the  cap- 
ture took  place  in  the  Pacific  Ocean.  This  additional  sum  is  to  pay  the 
expenses  of  the  return  after  the  capture,  and  of  the  time  passed  on  the 
way. 

(B.)  In  some  cases  the  officers  or  men  have  presented  claims  for  the 
valne  of  their  personal  effects.  We  have  submitted  no  claim  for  such 
persons  in  the  general  table  under  the  name  of  each  vessel.  When  no 
special  claim  is  presented  we  submit  a  general  claim,  according  to  the 
following  estimate,  viz,  for  each  captain  $1,000  j  for  each  first  officer, 
$760;  for  each  second  officer,  $500  j  for  eaxsh  third  and  each  fourth  of- 
ficer, $250 ;  and  for  each  helmsman  and  each  seaman  $100 ;  we  coDslda 
thefte  estimates  moderate. 

It  remains  for  us  to  explain  the  annexed  tables.  The  detailed  tables 
contain  six  columns,  numbered  respectively  1,  2,  3,4,  5,  and  6.  Golnma 
1  contains  the  items  which  form  the  sum  total  of  the  claims  under  the 
name  of  each  vessel  captured.  We  give  the  name  of  each  vessel  capt- 
ared,  its  burden  and  the  claims  which  were  presented  in  its  behalf  on 
the  15th  of  April.  We  add  a  statement  of  the  sums  which  must  be 
subtracted  from  the  sum  total,  and  of  those  which  must  be  added  to  it, 
accordiug  to  the  rules  which  we  have  established.  Column  2  shows  the 
said  snm  total,  without  the  "  prospective  catch,"  the  "expected  profits," 
or  the  "  breaking  up  of  the  voyage."  It  embraces  the  sums  which  are 
detailed  in  colnmns  3,  4,  and  5.  Column  3  shows  the  claims  for  in- 
surance which  are  undoubtedly  not  double  claims.  Column  1  shows 
certain  claims  for  insurance,  in  regard  to  which  the  evidence  is  silent. 
It  is  possible  that  some  of  these  should  be  deducted  from  the  sum  total 
of  column  2 ;  this  can  only  be  determined  by  an  examination  of  the  &cts 
in  each  case.  Column  5  shows  still  other  claims  for  insurance,  accord- 
ing to  which  the  owners  of  the  property  insured  claim,  at  the  same 
time,  full  indemnity  for  their  losses,  without  regard  to  the  insurance  em- 
braced in  this  column.  It  is  for  the  tribunal  to  decide  whether  these 
claims  should  or  should  not  be  deducted  from  column  2.  Column  6 
contains  remarks. 

The  decisions  rendered  by  the  tribunal,  in  relation  to  the  Georgia, 
Sumter,  Cbickamanga,  Tallahassee,  Retribution,  &c.,  have  necessi- 
tated a  modification  of  the  certificates  of  the  Navy  Department  of  [the 
United  States,  touching  the  national  claims,  which  certificates  were  pro- 
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dnced  according  to  the  provisions  of  the  protocol  accompaoying  the 
treat;  of  Washington.    (American  Hetaorial,  French  text,  page  3.) 

In  the  aimexed  tables  this  modiflcation  has  been  made  by  deductinc 
from  the  sum  total,  submitted  December  15, 1871,  the  expenses  cansefl 
by  the  acts  of  vessels  for  the  acts  of  which  the  Tribunal  has  dedded 
that  it  could  not  hold  Great  Britain  responsible. 

l^e  summing  up  shows  the  sum  total  of  the  claims  now  submitted  on 
the  part  of  the  United  States,  incladfng  the  "  prospective  catch,"  and 
the  sums  total  embraced  in  the  classified  British  estimates  submitted  in 
the  Counter  Memorial  and  in  the  Argnmeut  of  Great  Britain. 
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XIV -TABLES  PRESENTED  BY  THE  AGENT  OF  HER  BRITANNIC 
MAJESTY  ON  THE  19TH  OF  AUGUST,  1872,  IN  COMPLIANCE 
WITH  THE  REQUEST  OF  THE  TRIBUNAL. 


FBELIUINABY  STATEMEHT. 

Id  preaeuting  tbe  subjoined  tables  to  theTribnnal,  as  required  by  tbe 
Arbitrators,  the  Ageut  of  Her  British  M^esty  has  tbe  honor  to  pre- 
sent the  following  points  as  deserving  their  attention : 

I.  Great  Britain  shoold  not  be  considered  bonnd  to  make  compensa- 
tion to  the  United  States  for  the  sum  total  of  the  losses  occasionCHl  by 
any  of  the  craisers  in  regard  to  which  the  Tribunal  may  be  of  the  opin- 
ion that  there  was  reminaness  in  the  performance  of  duty  on  the  part  of 
Great  Britain. 

II.  The  following  principles  should  be  observed  in  estimating  the 
amount  of  compeusatioD ; 

A.  All  dovi>le  claims  for  nmple  losses  should  be  rejected ;  sach,  for  ex- 
ample, as  claims  presented  simnttaneously  by  owners  and  insuraDce 
companies,  simultaneous  claims  for  loss  of  freight  and  loss  of  cbarter- 
party,  and  other  similar  claims  mentioned  on  pages  10  and  11  of  volume 
YII  of  the  British  Appendix,  and  which  amount  to  a  very  considerable 
sum. 

B.  Claims  tor  prospective  gross  losses  of  whalers  should  be  rejected, 
for  the  reasons  stated  on  pages  12, 13,  26,  and  27  of  volnme  Vtl  of  the 
Appendix.  It  is,  indeed,  not  even  attempted  to  sostain  these  claims 
in  the  Argument  of  the  United  Stat€S ;  they  sboold,  therefore,  be  con- 
sidered as  virtually  abandoned. 

G.  It  is  impossible,  for  the  reasons  stated  on  page  13  of  the  same 
volume,  to  admit  the  claims  for  gross  .acqnireil  profits  without  any  of 
the  necessary  deductions. 

D.  Claims  for  gross  freights  of  merchant-vessels  should  be  n^ected, 
for  tbe  i-easons  stated  in  exi^nao  on  pages  14, 15, 16,  and  17  of  the  same 
volume.  It  will  be  soeu  that  it  is  not  even  attempted  tA  sustain  tliem 
in  the  Argument  of  the  United  States,  and  they  should  therefore  be  cod- 
sidered  as  virtually  abandoned. 

E.  Profits  which  it  was  expected  to  gain  on  merchandise  in  the  ports 
to  which  the  vessels  were  bound  are  not,  for  the  reasons  stated  on  page 
17  of  the  same  volume,  a  proper  subject  of  compensation. 

F.  The  reasons  stated  on  the  pages  aforesaid  of  the  same  volume  of 
the  British  Appendix,  as  well  the  firmly-established  principles  of  juris- 
prudence,  which  are  recognized  by  the  courts  of  the  United  States, 
England,  and  other  countries,  require,  as  a  suitable  means  of  compen- 
sating claimants  for  the  loss  of  vessels,  outfits,  profits,  and  freights, 
that  they  should  be  allowed  the  full  original  value  of  these  vessels  wul 
of  these  outfits  at  the  beginning  of  each  voyage,  and  that  they  shotdd, 
moreover,  be  allowed  so  much  per  cent,  of  this  value,  together  with  a 
sum  for  wages,  to  be  calculated  from  the  beginning  of  each  voyage  ap 
to  the  day  of  the  capture,  as  has  been  stated  on  pages  13  to  1?  and  2(> 
to  29  of  volnme  VII  of  the  Appendix. 

G.  The  proper  method  of  indemnifying  the  claimants  for  the  loss  of 
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tteir  mercbaudise,  and  of  the  profits  vbicli  tbey  expected  to  realize, 
iroold  be  to  allow  them  tbe  valae  of  aucb  merchandise  at  the  port  of 
fiblpment,  together  with  tbe  interest  on  this  same  value,  calcalatiDg 
&om  the  commencement  of  the  voyage  op  to  the  time  of  the  capture. 

III.  It  is  impossible,  for  the  reasons  stated  on  page  17  of  the  afore- 
mentioned volume,  to  trust  to  the  value  placed  by  the  claimants  them- 
selves Qpoa  their  property ;  and,  after  having  applied  the  above  priaci- 
ples,  it  will  be  proper  to  m^e  a  suitable  deduction  from  these  clEdms,  in 
order  to  rednoe  them  to  the  sum  t»  which  tbey  woold  be  reduced  if  they 
were  r^erred  to  assessors,  or  to  the  sum  to  which  the  Government  of 
the  United  States  wonld  reduce  them,  in  case,  a  gross  snm  having  been 
allowed,  this  Qovemment  were  to  distribute  it  to  the  claimants. 

IV.  The  necessity  of  this  new  rednetion  will  appear  from  the  foUow- 
ing  considerations :' 

A.  The  United  States  now  admit  that  these  claims  have  never  been 
carefully  sifted.  It  is  hardly  necessary  to  call  attention  to  the  capital 
importsBce  ef  this  ndraission. 

B,  It  has  been  clearly  shown  that  the  claims  are  exaggerated,  and 
that  the  statement  of  the  cIwbis  contains  very  considerable  miscalcu- 
lations. 

O.  The  information  furnished  by  the  revised  statement  of  the  claims 
is  not  sufficient  to  permit  the  value  of  the  property  for  which  compen- 
sation is  claimed  to  be  estimated  with  sufficient  certainty. 

D.  There  is  an  entire  absence  of  the  ordinary  documents  which  tbigbt 
prove  the  value  of  the  merchandise  and  freights,  such  as  bills  of  lading, 
manifests,  policies  of  insurance,  &c.;  and,  although  it  is  asserted  that 
these  documents  have  been  recorded  at  Washington,  the  Qovernment 
of  the  United  States  has  never  compared  them  with  the  claims. 

V.  The  amounts  of  the  claims  being  almost  always  stated  in  paper 
money  or  paper  dollars,  and  the  ninth  article  of  the  Treaty  reqnirihg 
that  the  compensation  should  be  allowed  in  gold,  it  is  essential  to  estab- 
lish tbe  relative  value  of  the  pai)er  dollar  and  of  the  gold  dollar  at 
the  time  when  the  claims  were  first  prepared.  It  is  evident,  judging 
from  the  relative  values  stated  in  one  or  two  of  tbe  claims,  tbat  this  is 
a  question  of  very  considerable  importance. 

Table  ^o.  I  gives  a  list  of  double  claims  prepared  openly  and  ex- 
pressly, and  which  are  obvious  to  any  one  reading  the  statement  even 
cursorily. 

Table  No.  II  gives  a  list  of  all  tbe  claims  for  gross  prospective  profits 
and  gross  freights  in  tbe  case  of  the  Alabama. 

Table  No.  Ill  contaius  an  analysis  of  the  claims  connected  with  whal- 
ing-vessels captured  by  the  Alabama;  a  note  has  been  appended  ex- 
plaining the  table. 

Table  No.  IV  contains  an  analysis  of  the  claims  connected  with  mer- 
chant-vessels captured  by  the  Alabama. 

Table  No.  Y  contains  a  recapitulation  of  the  provisional  claims  and 
allowances  connected  with  the  Alabama;  a  brief  explanation  of  these 
allowimces  has  been  added. 

Table  No.  VX  contains  an  analysis  of  the  claims  connected  with  tbe 
vessels  captured  by  the  Florida. 

Table  No.  VII  contains  a  recapitulation  of  the  provisional  claims  and 
allowances  connected  with  the  Florida ;  a  short  explanation  of  these 
allowances  has  been  added. 

The  following  are  the  cases  in  which  double  claims  or  other  nnjnst 
claims  have  been  openly  and  designedly  made  in  the  statement.  In 
almost  all  cases  double  claims  are  advanced  tacitly  or  by  implication. 
Some  of  these  claims  will  be  searched  for  and  enumerated  elsewhere. 
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Tadlk  No.  II. — Claivu  far  grou  rMMipt*  and  etpeetei  profilt,  ^. — Coatinned. 
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BBITJSEI   TABLES.  Gld 

EXPLANATION  OF  THE  TABLE. 

L  Ab  regards  the  fourteen  nbalers  tbe  table  BhowBthatthesum  of  $564,470  in  paper 
is  claimed  for  the  TesaeU  and  outfits ;  bat  |155,467  mnst  be  deducted  from  this  sum,  as 
i:unBlitnting  double  claims,  which  leaves  a  balance  of  $409,233  in  paper. 

Moreover,  the  snm  of  $1,031,257  in  paper  la  claimed  for  expected  groBS  proGtA,  &oiu 
which  $11,442  mnat  be  deducted  as  constituting  double  claims,  which  leaves  a  balance 
of  $1,019,315  in  paper. 

For  groae  earned  profits  the  sum  of  $253,905  in  paper  is  claimed,  from  which  mnst  be 
deducted  $13,142,  as  constitutiog  double  claims,  which  leaves  a  balance  of  $240,763  iu 
paper. 

The  claims  foi  the  Tees«le,  ontfits,  and  probable  and  earned  (ciosa  profits,  therefore, 
muount,  after  deducting  the  double  claims,  Co  $1,669,811  in  paper. 

We  estimate  the  losses  for  which  this  claim  is  made  at  $458,538  in  gold,  of  which 
$365,000  represent  the  value  of  the  vessels  and  ontfits  at  the  beginning  ofthett  voyages, 
and  $93,538  represent  a  profit  at  the  rate  of  S5  per  cent,  per  anuam,  together  with  the 
watces  &Dm  the  beginning  of  the  voyage  up  to  the  time  of  the  capture. 

'Hie  table  also  shows  that  there  is  a  claim  for  the  personal  effects  of  captains,  ^ond  in 
one  or  two  cases  for  those  of  the  mates  of  veaaela,)  whichamouats,  after  deducting  the 
double  claims,  to  $13,496,  and  for  the  dunagea  to  $152,300  in  paper. 

As  to  the  claims  for  peisonal  efiects,  we  have  allowed  them  in  full. 

As  reganls  the  claim  for  damages,  it  Is  composed  almost  entirely  of  the  following 
items:  $9,000,  claimed  for  the  first  time  in  Che  month  of  April  last,  by  the  mate  of  the 
Levi  Starbuok,  for  loss  of  time;  $7,000,  claimed  by  a  harpooncr,  for  personal  iitjnries; 
ihis  claim,  however,  wiiioh  is  only  based  upon  a  letter  addressed  to  Che  Seeietary  of  the 
Navy,  is  supported  by  no  affidavit,  and  is  advanced  without  any  explanatioii.  The 
other  item  is  aclaimfor$135,000,  inthecaseof  theOomnlgee,  whicli,  itisiaaerted,lB  for 
losses  of  merchandise  on  board  and  profits.  SVe  can  demonstrate  that  thew  clB4nM 
should  be  rejected, 

JL  As  regaids  the 

The  snm  of  $1,615^  .   , 

iledaolion  of  the  double  claimi 

Hm  anm  of  $782,617  in  paper  is  claimed  for  grass  freighfai,  after  dednction  of  the 
donble  claims;  which  makes  a  total  of  $2,397,907  iu  paper  for  the  vessels  and  freights. 

We  estimate  the  losses  for  which  this  claim  is  preaenCed  at  $1,171,469  in  gold,  of 
which  $1,130,400  represent  the  value  of  the  vessels  and  outfits  at  the  beginning  of  the 
voyage,  and  $41,069  the  interest  on  Chis  value  and  the  wages  from  the  b^^iuningof  the 
voyage  np  te  the  day  of  the  capture. 

The  sum  of  $1,331,076  in  paper  ia  claimed  for  cargoes  and  profita,  insnraooe  and 
commission  on  these  same  cargoes,  as  well  as  for  damages  arising  iiom  the  non-arrival 
at  the  port  of  destineCion,  after  deduotion  of  the  double  claims,  which  can  be  easily 
shown  JOT  the  mtnuenl.  We  have  reduced  this  claim  to  $1,626,043  in  paper,  and  ve  aie 
able  to  show  that  this  reduction  is,  in  all  probability,  far  from  snflicient. 

'Hie  table  shows,  moreover,  that  the  sum  of  $90,2^  in  paper  ia  claimed  for  persooal 
effects  of  captains,  (and,  in  one  or  two  cases,  for  those  of  mates  likewise,)  and  $66,571 
in  paper  for  damages  and  sundry  losses. 

As  to  the  personal  efiects  of  the  captain  or  of  the  crew,  we  have  allowed  them  to  pass 
in  oil  oases  save  five.  We  can  show  that,  in  these  five  cases,  the  claims  are  evidently 
exaggerated,  and  we  have,  therefore,  reduced  them. 

As  imrds  the  claims  for  damages,  &c.,  most  of  them  ore  composed  of  eitraywont 
demoniu  advanced  by  the  captains  of  the  veesel%fbr  wages  or  for  the  loss  of  obont 
twelve  monttis  of  their  time;  of  a  claim  of  $10,000,  presented  by  a  traveler  on  occonntof 
delM ;  and  of  another  claim  of  $10,000,  also  pr^rred  by  a  traveler  for  tiie  loesjof  his 
pocilion  as  consul,  together  with  other  claims  evideutly  inadmissible. 

The  Mtimated  allowance  for  loss  of  perstmal  effects,  daeisges,  &o.,  ia  $77,B03  in 

io  Uiat  'Uie  total  allowance,  provisionally  estimated,  for  vessels  captured  by  the  Als- 
bama  is  $1,630,007  in  gold  for  the  vessels,  outfits,  freights,  and  ptotlts,  and  $1,717,^12 
ill  paper  fot  other  claims. 
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624  SUPPLEMENTARY   ABGUMENTS  AND   STATEMENTS. 

EXPLANATION  OP  THE  TABLE. 

I.  As  regards  tLu  twenty-eight  inercbaDt-vcsnela  tbe  table  abOHn  the  fulluniuK 

The  SDUi  of  (999,040  in  paper  is  claimed  for  tbe  veiwelit,  outtits,  and  proviajous.  kllcr 
dednotion  of  the  double  claims. 

The  sum  of  1224,536  in  paper  is  claimed  for  ^rosa  freights,  after  dedDcdon  of  tbe 


e  cargoes,  aa  well  as  for  the  ilamagea,  re^oltiug  from  tbe 
non-arrival  at  the  jiort  of  destination,  aflier  deduction  of  the  double  claima  which  »u 
be  clearly  demonstrated  for  the  •momttiU  We  liai'e  reduced  thin  claim  to  $2.0:14, IjC  hi 
paper,  and  we  can  show  that  this  reduction  ia,  in  alt  probability,  far  from  being  niHi- 

Ab  t«  the  personal  efTects  of  the  captain  or  crew  we  \\o.\a  allowed  them  to  pxM  Id 
hU  cases.  Bare  four.  We  are  able  to  ahow  that  in  these  four  taxes  the  claima  uir  cvi. 
dently  exaggerated,  and  we  have  therefore  reduced  them. 

Aa  regaras  the  claima  for  damages,  the;  are  mainly  compoaed  of  the  following  ileni<: 
There  are  two  new  claims  brought  for  the  fiist  time  in  the  month  of  March  last  by  thr 
tlrst  and  second  mates  of  the  Crown  Point,  for  wages  and  damages ;  they  amoaat  to 
tbe  extravagant  sum  of  ^,000.  There  is  a  claim  brought  by  Martha  Williaou,  a 
posseDger  on  board  of  the  Jacob  Bell,  for  personal  eflects  amounting  to  fSO.S^ :  vr 
can  show  that  there  are  aulhcieut  reasons  for  r^ecting  this  claim.  There  is  lira  x 
claim  for  (13,500,  brought  by  the  owners  of  the  Tacouy  for  lofwes  in  consequence  of  tbo 
intermption  of  their  busineKsi  we  are  of  the  opinion  that  it  sbonld  be  strnck  ont. 

IL  As  regards  the  five  othev  nierchaiit-resscls  we  cau  show  that  there  am  ii)iwisl 
raasone  requiring  the  reduction  of  the  claims  to  the  siinis  inserted  in  the  table. 

in.  As  regards  the  seven  tisbiuK-vcsseh  and  the  Rieiizi  we  have  allowed  thr  cUini!- 
to  pass  in  full. 

iV.  As  regards  the  Golcoudu  we  have  reititc<Hl  the  claim  of  $162,0'41  in  paper  m 
(71,005  in  gold,  in  the  wanner  and  for  the  reasons  stated  on  page  27  of  the  Heventh 
volnme  of  the  British  Appendix. 

So  that  the  total  allowance,  provisionallv  estimated,  for  vessels  captnred  liT  the 
Florida,  is  (H05,391  in  gold  for  the  vessels,  ontlitH,  freights,  and  profits,  and  12.174,385 
in  paper  for  other  claima. 
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DouiU  elattu  in  Ihe  cats  ofvesieU  captured  bg  Ike  Sli«iiaitdo<A — Continncd. 


%1 

Nome  of  veseeL 

LoHof  eipsctvd  |iioflti. 

1 

M.tth« 

'     tiim 

vTX"t:T'.^°:''^l:::::::::::::::::::::::. 

«>■! 

Sophia  Tlmrnhiii 

UDion  MiUBll 

».m 

Vfm.TZ^P»on 

Alltuitie  Mutual  Company 

EXPLANATION  OF  THE  TABLE. 

L  As  regarils  the  claim  of  the  first  foar  whalers,  which  were  simply  d«UiDcd,«e 
bave  reduced  the  claim  of  $:ii^l>,!)51  in  paper  t«  $67,416  iti  gold. 

II.  As  regards  the  tweuty-four  whalers  destriiyed,  the  table  shows  that  the  snin 
of  $1,954,766  in  paper  is  claimed  for  the  vessels  and  outtita ;  but  4G'28.89fl  mnst  b» 
deducted  from  this  sum  as  couatitutiug  double  claiou,  which  leaves  a  balance  u( 
$L325,768  in  paper. 

Besides  the  above,  the  snra  of  |2,TS1,369  in  paper  is  claimed  for  probable  grtut  profits. 

FoTDTMs  earned  profits  $453,550  in  paper  is  claimed ;  from  which  must  bo  deducted 
$:i5,ti92  as  constituting  double  claims,  which  leaves  a  balance  of  $416,258  in  paper. 

The  claims  for  the  vessels,  outfits,  and  gross  profits,  both  expected  and  earned,  there- 
fore amount,  after  the  double  claims  have  been  dednoted,  to  8-l,!)^.),295  iu  paper. 

We  estimate  the  losses  for  which  this  claim  is  presented  at  jl.0-^,316  in  tcold,  of 
which  $€56,000  represent  the  value  of  the  vesseU  and  outtlts  at  the  beginning  of  their 
voyages,  and  9167,-i68  profit  at  the  ral«  of  35  per  cent,  per  annum,  aad  the  wages  from 
the  beKiuninK  of  the  voyage  up  to  the  day  of^  the  capture. 

The  table  tUso  shows  that  there  is  a  claim  for  personal  efiects  of  captains  (and,  in 
one  or  two  instances,  for  those  of  mates  of  vesaels)  which  amounts,  alter  the  donlils 
claims  have  been  deducted,  to  (103,156,  and  for  damages,  1158,676  in  paper. 

As  to  the  claims  for  personal  efifects  of  the  captain  or  crew,  thej  have  been  allowed 
to  past  iu  all  cases,  save  six.  We  cau  show  that  in  these  cases  the  claims  are  evident))' 
exaggerated,  and  we  have  therefore  reduced  them. 

Afi  regards  the  claim  for  damages,  it  is  composed  almost  entirely  of  the  fullowing 

In  the  case  of  the  Edward  Carey  the  captain's  claiiu,  first  presented  in  the  tnontb 
of  March  last,  amonnts  to  glO,000  for  damages,  in  additiou  t^  his  claim  for  penoual 
effects. 

In  the  case  of  the  Oeneral  Williams  the  captaiu  and  mate  claimed  for  the  flr«t  timr 
in  the  month  of  March  lost  the  sums  of  $20,000  and  $10,000,  respectively,  for  the  Iom 
of  their  probable  catch,  iu  addition  to  their  claims  for  personal  etfects. 

In  the  case  of  the  Pear!  the  mate  and  one  Gardener,  a  cooper,  claimed,  for  the  Gnl 
time,  in  the  month  of  March  last,  the  sums  of  &5,no0  and  $1,300,  respectively,  for  lh« 
loss  of  twelve  months'  time,  in  addition  to  their  claim  for  personal  effects. 

In  the  case  of  the  W.  C.  Nyo  the  captain  claims  $5,000  for  losses  in  consequence  ol 
the  abandonmeut  of  his  voyage,  in  additiou  tu  his  claim  for  personal  effects. 

In  the  case  of  the  Susan  Abigail  there  is  a  claim  for  $18,716  far  merchaniliBe  placed 
on  board  for  commercial  nurpusee,  aud  a  claim  of  $88,750  for  the  profits  which  it  wm 
dxpected  to  realize  in  sncn  commerce. 

We  think  ourselves  able  to  show  to  the  Tribunal  that  there  is  ground  for  the  rejec- 
tion of  all  these  claims  fur  damages. 


ny  Google 


BBITJSH   TABLES. 


i?I 


=U 


5      2       ^     S 


ti  §  u  n 


I  I 


,    C.oogic 


632  SUPPLEMENTARY   ARGUMENTS  AND  STATEMENTS. 

Total  of  the  daitas  compared. 


ClasaA 

CImsB 

ClassC 

Class  D 

Class  Band  F 

CIsmA 

CUbbB 

CUwC 

Class  D 

Class  E  and  F 

Class  G 

Class  A.anilBupnleuioiit 

Class  B 

ClassC 

Class  D 

Alabama 

Florida 

Staeuandoah 

We  Iieis  odd  all  the  claims  arising  from  the  ia- 
termption  of  voyages  and  losses  of  expected 

Present  claims  of  ttte  United  States  for  expenses 
caused  to  tbeir  Navy  by  acta  of  the  Florida, 
Alabama,  and  Sbenandoah 


Amonnts  claimed 
in  tbe  following 

tables. 


?l,:(14,2e6  99 
1,396,  <-J0  83 
3,309,876  10 


C,S.".7,fi!K)  03 


22iJ,tl41  <J2 
rKW.  179  10 

;i,  :o9, 410  (n 


3,9>'l,175  ST. 
118,  fhM  43 
149,635  06 


19, 53a,  736  50 
G,735,0eS  49 


The  United  States  claim  interest  on  the  whole  amount  at  7  per  cent. 
per  ftunnm  ap  to  the  day  of  psymeat,  according  to  the  terma  of  tbe 
Treaty. 
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XV.-REPLY  OF  THE  AGENT  OF  THE  UNITED  STATES  TO  THE 
NEW  MAWER ISTRODUCED  BY  THE  AGENT  OF  HER  BRITANNIC 
MAJESTY  ON  THE  CALL  OF  THE  TRIBUNAL  FOR  ELUCIDATION 
IN  RESPECT  TO  THE  TABLES  PRESENTED  BY  THE  TWO  GOV- 
ERNMENTS. 


Tbe  tables  presented  to  tlio  Tribunal  by  tlie  agciit  of  Her  BritaDnic 
Majesty  oa  the  lOtli  and  2lith  instant,  Hiider  tbe  call  for  a  comparatire 
statement  of  the  British  and  American  tables  theu  already  preaeuted, 
are  new,  in  substance  as  well  as  form,  and  contain  new  criticisms  on  tbe 
American  tables.  The  agent  of  the  United  States  makes  no  exception 
to  this  liberty  taken  by  tbe  British  agent. 

Ilia  Government  courts  a  free  discussion  of  all  its  claims,  and  has  no 
desire  to  shut  out  criticism  by  technical  olyections.  Ho  claims,  how- 
ever, hia  right,  under  tbe  Treaty,  to  reply  to  the  new  matter  introduced 
under  the  ciill  for  elucidation  made  at  the  request  of  the  Viscount 
d'ltajuba. 

I, — The  Qi'ESTiON  of  gold  or  rAPEit. 

It  is  Several  times  -stated  in  tbe  pajiera  presented  by  the  British  agent 
that  the  claims  of  tbe  United  States  are  made  in  pai>er-money.  This  is 
a  mistake.  They  are  made  in  gold,  unless  when  expressly  stated  to  be 
made  in  paper.     The  proof  of  this  is  multifarions. 

(a)  The  Treaty  provides  that  the  award  is  to  be  paid  in  gold.  Tbe 
claims  are  submitted  nnder  the  provisions  of  the  Treaty.  The  strong 
presumption  is,  therefore,  that  the  claimants  stated  their  claims  in  the 
currency  in  which  the  judgment  is  to  be  made,  viz.  coin. 

(6)  This  presumption  is  strengthened  by  tbe  fact  that  during  the  war 
the  merchants  on  the  Atlantic  coast  engaged  in  foreign  trade,  and  many 
or  most  of  the  large  insurance  companies  on  that  coast,  and  all  persons 
engaged  in  business  on  the  I'acific  coast,  kept  their  books  and  accounts 
in  coin. 

(c)  It  is  also  strengthened  by  tbe  fact  that  the  cruises  of  many  of  the 
vessels  destroyed  began  before  the  paper-money  of  the  United  States 
had  depreciated. 

[d]  It  is  also  strengthened  by  the  internal  evidence  contained  in  the 
Revised  List  of  Claims  tiled  April  15, 1872. 

The  subject  is  mentioned  under  the  heads  of  the  following  vessels 
captured  by  the  Alabama : 

1.  The  Amanda,  {page  7.) — The  insurance  deducted  from  the  claim  of 
Isaiah  Larrabee,  £179  sterling,  is  stated  to  amount  to  $866.36.  This  is 
the  exact  snm  of  coin  which  the  sterling  should  yield  with  exchange  at 
par,  viz,  ♦4.84  to  the  pound. 

2.  Ths  Brilliant,  (jjofle  27.)— The  claim  for  freight,  £3,415  Os.  8d.  is 
stated  to  amount  to  Clti,531.03.  This  also  is  the  exact  sum  in  coin  which 
the  sterling  should  yield  at  par. 

3.  The  Cluigtelaine,  {page  28.) — Here  a  claim  in  gold  is  converted  into 
currency,  showing  expressly  that  the  whole  claim  is  in  currency. 

4.  The  Martaban,  {page  64.)— The  loss  (80,000  rupees)  is  stated  to 
amount  to  $35,600.    This  is  undonbtedly  stated  in  gold. 
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5.  The  Nora,  {page  63. — The  clHinis  are  stated  in  gold. 

6.  The  Sea  Lark. — The  claim  of  F.  M.  and  Mary  Jane  RawlioB  (page 
82}  is  stated  witti  an  insnrauce  deduction  of  "t  1,565  gold."  ThissbowB 
that  the  whole  claim  is  in  gold.  It  alao  Bliowa  that  the  iuaurancea  were 
paid  in  gold.  Under  the  head  of  the  Florida  some  claims  are  expressly 
advanced  in  gold,  e.  g.,  under  the  Commonwealth,  the  claims  of  Horte- 
man,  Page,  Buchmaii,  and  Myer,  (page  136.)  Independently  of  the 
geoeral  considerations  already  presented,  this  oflers  the  best  reason 
for  supposing  that  the  other  claimants  also  liave  made  their  claims  in 
gold.    See  also  Williams's  claim,  under  the  Jacob  Bell,  page  182. 

(e)  A  payment,  even  in  gold,  a  year  hence,  at  the  full  rate  of  the 
claims,  will  not  enable  the  individual  claimants  to  restore  to  the  Unit«d 
States  the  full  measure  of  the  national  wealth  destroyed  by  the  Florida, 
the  Alabama,  and  the  Shenandoah  after  leaving  Melbourne,  beeanse, 
as  is  well  known,  the  purchasing  power  of  gold  has  diminished  about  o(l 
per  cent,  within  the  last  ten  or  twelve  years.  Therefore  the  same 
amount  of  coin  now  would  not  represent  the  same  amount  of  values  in 
ships  and  their  equipments,  and  in  cargoes,  which  it  did  in  1863.  And 
as  these  proceedings  have  no  relation  to  contracts,  in  which  the  repre- 
sentative of  values  is  to  be  restored  to  the  claimant  rather  than  the 
values  themselves,  but  relate  to  injuries  which  are  to  be  comptensated 
to  the  full  measure  of  the  damage — that  is,  to  a  mea^iure  which  will 
restore  the  sufferer  to  the  condition  in  which  he  was  before  the  injurj- 
was  inflicted — these  consideration's  should  be  regarded  by  the  arbitra- 
tors. And  even  should  they  come  to  the  conclusion  that  some  excep- 
tional claims  are  stated  in  paper-currency,  they  will  also  see  that  the 
loss  in  the  purchasing  power  of  goldsince  the  injury  took  place  is  greater 
than  the  difference  between  gold  and  paj>er  at  the  time  ot  the  injury,  so 
that  a  payment  a  year  hence,  even  iu  gold  at  the  rates  claimed,  wilt  not, 
and  iu  the  nature  of  things  cannot,  be  a  restoration  to  the  United  State) 
of  the  national  wealth  destroyed  through  the  fault  of  Great  Britain. 

II. 

The  allegation  that  uew  claims  have  been  introduced  into  the  Unite)! 
States  tables  is  not  true  in  the  sense  in  which  the  Agent  of  the  United 
States  understands  the  rights  of  his  Government  under  the  Treaty. 

(a)  It  has  already  been  shown  to  the  Tribunal  that  the  United  States 
in  their  case  made  claim  for  all  *' their  direct  losses  growing  oat  of 
destrnction  of  vessels  and  their  cargoes  by  insurgent  cruisers,"  (Am. 
Case, page  469,)  under  which  they  classified  "claims  for  damages  or 
injuries  to  persons  growing  out  of  the  destruction  of  each  class  of  ves- 
sels," [ibid.,)  and  that  tliey  asked  the  Tribunal,  "  from  the  data  which 
were  furnished  to  ascertain  the  names  and  the  tonnage  of  the  dififereDt 
vessels  destroyed,  and  to  form  an  estimate  of  the  number  of  hardy  bat 
helpless  seamen  who  were  thus  deprived  of  their  means  of  subsistence, 
and  to  determine  what  aggregate  sum  it  would  be  just  to  place  in  the 
hands  of  the  United  States  on  that  account,"  {xbiA.,  page  471.) 

(&)  The  real  question  raised  by  the  agent  of  Her  Britannic  Majesty  is. 
therefore,  not  whether  the  United  States  have  presented  new  figures 
which  were  not  contained  in  their  former  statements,  (although  advanceil 
in  the  gross  in  those  statements  as  forming  part  of  their  losses,)  bnt  it 
is  this,  viz :  whether  the  Tribunal,  in  the  exercise  of  the  power  to  award 
a  sum  in  gross,  conferred  upon  it  by  the  seventh  article  of  the  Treaty, 
should  limit  it.self  by  the  rules  and  modes  of  proceedings  prescribed  lor 
the  assessors  in  the  tenth  article. 
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(c)  The  assessors  are  to  be  allowed  by  the  Treaty  two  and  one-lialf 
years  to  conclude  tbeir  examioations,  and  tbey  are  required  to  examine 
each  claim  separately  and  to  render  tbeir  decision  in  each  case  on  the 
proofs  addnced. 

(d)  But  the  Tribnoal  is  to  make  its  decision  on  a  f^ss  snm,  if  possible, 
in  three  months  from  the  submission  of  the  argument,  having  first  ex- 
liaasted  the  most  of  the  time  in  determining,  separately  as  to  each  vessel, 
whether  Great  Britain  is  responsible  for  its  acts ;  and  there  is  nothing 
ID  the  Treaty  requiring  them  to  make  their  decision  on  the  examination 
of  proofs  furnished  by  the  parties. 

(e)  The  gross  snm  which  the  Tribunal  may  award  is  to  be  accepted  by 
the  United  States  as  a  satisfaction  of  "  all  the  claims  re/erred  to  it,  (Art. 
VII,)  not  of  all  the  claima  presented  by  them. 

(/)  It  is  therefore  manifest  that  the  Treaty  contemplated  that  the  indi- 
vidual Arbitrators,  in  reaching  such  a  gross  sum  as  they  might  see  fit  to 
award,  should  have  regard  to  all  considerations  of  damage  or  iiijory  to 
the  United  States  within  the  scope  of  the  arbitration,  whether  presented 
in  detail  or  not,  and  that  they  should  be  at  liberty  to  award  such  sum  as 
justice  might  require,  without  a  mionte  examination  of  detailed  proofs. 

(g)  Bespecting  the  wages  claimed  in  our  tables,  the  Arbitrators  will 
find  in  the  volumes  of  the  American  Appendix  statements  of  the 
nambers  of  the  officers  and  crews  of  several  of  the  vessels  destroyed 
by  the  insurgent  cruisers,  and  in  the  proofs  statements  of  the  wages  of 
such  persons.  From  these  particular  proofs  they  will  be  able  to  deter- 
mine whether  the  estimates  in  our  table  of  the  amount  of  the  claims  pre- 
sented originally  id  the  American  Case  are,  or  are  not,  correct.  Bespect- 
iug  the  claims  for  effects,  the  same  proofs  show  that,  in  cases  in  which 
such  claims  have  been  actually  presented  in  detail,  they  equal  or  exceed 
the  average  claims  in  our  tables.  The  Arbitrators  have  therefore  the 
means  of  determining,  with  the  reasonable  accuracy  contemplated  by 
the  Treaty,  the  amount  of  the  injury  suffered  by  the  United  States  in 
each  of  these  respects. 

(A)  The  agent  of  the  United  States  assumes  that  the  Arbitrators  will 
not  regard  the  vessels  destroyed  by  the  cruisers  as  phantom  ships,  with- 
out officers  or  crews.  Ou  the  coutiary,  he  supposes  that  they  will  assume 
that  tbey  were  ofliccred  and  manned,  and  that  from  the  general  proofs 
in  the  case,  and  from  their  own  knowledge,  and  from  any  other  sources 
of  Information  within  their  reach,  they  will  determine  whether  the  state- 
ments in  our  tables  regarding  these  numbers  are,  or  are  not,  probably 
correct. 

(i)  A  gross  sum,  made  up  without  regard  to  these  classes  of  losses, 
would  not  be  a  due  compensation  to  the  United  States  for  the  injuries 
complained  of  before  this  Tribuual. 

III. — Prospective  catch. 

Oh  tliis  subject  it  is  only  necessary  to  repeat  what  has  alreivdy  been 
said  on  the  part  of  the  United  States. 

In  the  memorandum  accompanying  the  tables  presented  by  the  agent 
of  the  United  States  ou  the  10th  instant,  it  was  said,  (see  page  ItiS:) 
"  In  the  American  statement,  particularly  in  the  claims  growing  out  of 
the  destruction  of  whalers,  prosi)ective  profit-s,  or  prospective  cateh, 
enter  into  the  computation  of  damages."  (See  Note  I>,  American  Argn- 
ineot.) 

"  In  accordance  with  the  suggestions  of  some  of  the  Arbitrators,  we 
have  eliminated  from  these  tables  the  claims  for  prospective  catehf 
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amoanting  to  $4,009,303.50,  but  we  do  not  inteod  to  retire  tbese  claims 
nor  to  anggest  that  we  do  not  tbiuk  tbem  jnst.  On  this  sabject  we 
refer  the  Arbitrators  to  the  uote  from  the  Aiaericao  ArgumeDt  cited 
above." 

And  iu  the  note  accompanying  the  statement  made  by  the  American 
Agent  on  the  26tb  instant,  it  was  stated  that  "  the  claims  for  whalers 
and  flahermen^s  wages,  for  vessels  destroyed  or  detained  by  the  Alabama, 
by  the  Florida,  or  by  the  Shenandoah,  (with  the  correction  of  the  errors 
noted  in  the  inemorandam  accompanying  our  tables,)  estimated  from  the 
proofs  presented,  were  $588,247.50 ;"  and  it  was  aaid  that  "  this  amount 
should  be  deducted  from  the  total  amount  in  the  annexed  summary,  if 
the  Tribunal  allow  the  whalers'  claims  for  prospective  catch  or  interrup- 
tion of  the  voyage."  And  it  was  further  said  in  that  memorandum  that 
if  the  Tribunal  should  be  of  the  opinion  that  the  prospective  catch  should 
not  be  allowed,  then  "  we  ask,  an  an  equivalent,  an  allowance  of  25  per 
cent,  on  tbc  value  of  the  vessel  and  the  equipment, "  and  in  the  said  note 
we  gave  the  amount  so  to  be  added  at  $400,127.91.  It  cannot  therefore 
be  aaid  with  truth  that  the  United  States  abandon  the  claims  for 
pros|)ective  catch  or  prospective  profits,  or  that  they  present  tbem  as 
double  claims. 

IV. — Fbeigiits. 

In  the  memoraudum  above  referred  to  it  was  said  that,  "according to 
the  arbitrary  assumption  of  the  British  statements,  the  freight  claimed  b; 
the  United  States  in  the  name  of  their  mercantile  marine  is  gross  freight, 
aud  those  statements  reject  all  claims  for  freight;  while  on  our  side, 
Id  the  absence  of  all  evidence  to  the  contrary,  we  assume  that  these 
reclamations  are  for  net  freight."  And  in  the  note  above  referred  te  it 
is  said  that "  in  all  cases  iu  which  the  Tribunal  is  satisfied  that  the 
freight  claimed  is  net  freight,  the  claim  for  wages  should  be  allowed,  hot 
in  all  cases  iu  which  the  Trilauual  is  satisfied, that  the  claim  for  freight 
is  for  gross  freif/kt  the  claim  for  wages  should  be  disaUoweil." 

It  cannot  be  said,  therefore,  that  we  either  make  double  claims  in 
this  respect  or  do  not  indicate  to  the  Tribunal  the  questions  for  their 
investigation. 

v.— Double  claims. 

The  Ageut  of  the  United  States  has  thought  that  it  did  not  become 
him  to  assume  the  province  of  the  Tribunal  by  deciding  iu  advance  what 
claims  for  insurance  are  and  what  are  not  double  claims.  He  has,  in- 
stead of  such  a  course,  indicates!  in  the  tables  presented  by  him  such 
claims  as,  in  his  opinion,  are  clear  from  doubt,  such  claims  as  may  or 
may  not  be  double,  and  such  claims  as  on  their  face  appear  to  be  double, 
but  which  yet  deserve  the  scrutiny  of  the  Tribunal.  These  columns  are 
thus  referred  to  in  the  memoraudum  accompanying  the  tables:  "Colamn 
three  shows  the  claims  for  insurance,  which  are  clearly  not  double  claims. 
Column  four  shows  the  claims  for  insurance  about  which  the  evidence 
is  silent.  It  is  possible  that  some  of  these  shonld  be  withdrawn  from 
the  aggregate  of  column  two.  This  can  only  be  determined  by  the  ex- 
amioation  of  the  particular  facts  iu  each  case.  Column  five  shows  other 
claims  for  insurance  in  which  the  owners  of  the  property  destroyed 
claim  at  the  aame  time  full  indemnity  for  their  losses  without  reeard  to 
the  insurance  embraced  in  this  column." 


ny  Google 


AMERICAN   REPLY — TABLES.  637 

VL— General  eemabks  on  the  chaeactee  of  the  claims. 

It  is  said  that  the  United  States  admit  tliat  tbese  olaims  have  never 
been  audited.  This  is  true  ouly  in  the  sense  that  tbey  have  never  been 
subjected  to  official  Bcrutiny  sncb  as  tliey  would  receive  at  the  hands 
of  assessors.  But  it  is  not  true  that  they  have  not  been  carefully  ex- 
amined, as  is  charged  by  the  Brilish  Agent.  On  the  contrary  they  were 
carefully  scrutinized,  document  by  document  and  proof  by  proof,  under 
the  superiutendence  of  the  Solicitor  of  the  United  States  in  these  pro- 
ceedings, and  the  abstract  of  the  proof  was  in  every  case  carefully  veri- 
lied  with  the  original  documents  on  file  in  the  Department  at  Wasbing- 
fon.  aud  referred  to  in  the  Kevised  List  of  Claims. 

In  the  American  Case  profert  was  made  of  the  original  proof,  should 
it  be  desired;  and,  had  the  request  been  made  by  the  British  Agent, 
those  proofe  would  have  been  here.  It  is  also  not  admitted  that  the 
American  claims  are  in  any  way  exaggerated,  or  that,  as  now  revised, 
the  statements  on  our  side  contain  any  material  errors. 

Geneva,  Avgast  2S,  1872. 
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XVI -NOTE  ON  SOME  OBSERVATIONS  PRESENTED  BY  MR.  BAN- 
CROFT DAVIS  ON  THE  "iDTH  AUGUST. 


The  Agent  of  tbe  United  States  has  forwarded  to  tbe  Agent  of  Her 
Britannic  Majesty,  and  hns,  it  is  supposed,  delivered  to  the  Tribuoal,  a 
paper  containiDg  some  observatious,  to  wUich  it  may  be  proper  briefl.v 
to  reply. 

It  will  be  convenient  for  tbe  sake  of  brevity  to  refer  to  the  Tarionfi 
poiuts  to  which  these  observations  relate  in  the  onler  in  which  they  are 
mentioned  by  tbe  Agent  of  the  Unified  States.  "   ' 

I. — As  to  the  United  States  Tubkx  and  the  Brilhh  Tables  and  aUoiranea 
general  I  If. 

On  comparing  the  British  allowaut^es,  as  stated  in  tbe  United  Statfs 
Tables,  with  those  contained  ia  tbe  Britisb  Tables,  it  will  be  found  that 
the  total  allowances  have  been  recently  "  incremed.^  This  arose  from  a 
desire  to  save  the  time  of  tbe  Tribanal  and  to  avoid  dispcites  on  minor 
matters,  which  led  to  all  the  claims  for  personal  eifects  being  allowed, 
except  a  few  which  were  manifestly  extravagant^  In  no  case  have  the 
total  allowances  in  respect  of  any  one  cruiser  been  diminished.  The 
alterations,  therefore,  in  the  British  Tables  are  not  snch  as  the  Unitetl 
States  have  any  reason  to  complain  of.  On  the  other  band,  \rbere  the 
claims  in  the  United  States  Tables  differ  from  those  in  tbe  Bevised 
Statement,  they  have  been  invariably  increased,  and  in  some  cases  to 
no  inconsiderable  extent. 

II. — As  to  the  Currency  question. 

It  appears  from  the  paper  presented  by  tbe  United  States  Agent  be- 
ing occupied  by  this  more  than  by  any  other  qnestion,  that  it  is  felt  to 
be  a  question  of  considerable  importance,  but  it  appears  to  the  Agent 
of  Her  Britannic  Majesty  that  the  arguments  urged  in  that  paper 
strongly  confirm  the  view  which  has  been  siibmittci  on  this  matter  in 
behalf  of  Great  Britain,  The  reasons  for  this  opinion  are  briefly  as 
follows : 

(fl)  The  circumstance  of  tbe  Treaty  jtroviding  for  tbe  payment  of  the 
claims  in  gold  would  no  donbt  have  raised  a  presumption  that  tbey  are 
made  in  that  currency,  if  they  had  beeu  originally  advanced  subse- 
quently to  the  Treaty. .  The  fact,  however,  is  that  a  list  of  tbe  claims 
was  prepared  and  was  presented  to  the  Congress  of  the  United  States 
as  early  as  tbe  year  1866,  and  that  the  claims  now  advanced  are  founded 
on  this  list  of  claims;  that  tbey  are  in  very  many  cases  identical  with, 
that  they  never  fall  short  of,  but  in  a  great  many  cases  considerably 
exceed,  tbe  latter  claims.  Under  these  cireamstances,  as  it  is  almost 
certain  that  the  claims  advance<I  in  1866  were  estimated  in  tbe  ordinary 
paper-currency,  except  in  some  few  cases  where  gold-currency  is  ex- 
pressly referred  to,  it  seems  to  follow  that  tbe  claims  on  which  the 
Tribunal  ia  called  upon  to  a<ljudicate  must  also  be  considered  as  esti- 
mated in  paper-currency. 
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(b)  This  conclasioa  is  strongly  confirmetl  by  the  fact  that  iii  the  weD- 
knowQ  report  which  was  presented  to  Ck>ngre8S  in  the  year  1370,  and 
which  contains  most  valuable  tables,  sliowing  the  average  valae  of 
American  ships  and  their  gross  earnings,  gold-carrency  is  specially  de- 
signated as  "  specie-currency,"  to  distiuguish  it  from  the  ordioary 
paper-CD  rren  cy . 

[c]  The  same  couclosion  is  actnally  proved  almost  beyond  a  doubt 
by  the  very  facts  cited  in  the  paper  now  under  consideration,  for  they 
show  that,  in  the  few  instances  in  which  the  claims  are  made  in  gold, 
there  is  some  special  reference  to  that  circumstance — a  circumstance 
which  necessarily  leads  to  the  inference  that  these  are  the  exceptional 
and  Dot  the  ordinary  cases. 

((f)  The  Agent  of  Her  Britannic  Majesty  entirely  denies  the  extraor- 
dinary allegation  that  the  purchasing  power  of  gold  has,  during  the 
last  eight  years,  diminished  50  per  cent.,  and  is  also  at  a  loss  to  con- 
ceive what  bearing  the  alleged  fact,  if  true,  ought,  according  to  any 
sound  principles  of  jurisprudence,  to  have  on  the  decision  of  the 
Tribnnal. 

III. — As  to  the  wages. 

The  Tribunal  has  already  decided  that  there  should  be  an  allowance 
made  to  the  masters,  officers,  and  crews  of  the  whalers  of  oue  year's 
wages.  It  is  therefore  clear  that  the  additional  claims  for  these  wages 
contained  in  the  United  States  tables  must  be  struck  out.  As  regards 
the  wages  of  tlie  merchant- vessels,  they  will  be  referred  to  in  the  course 
of  the  observations  to  be  presently  made  in  reference  to  the  freight  of 
those  ships. 

IV, — As  to  the  personal  effects. 

Many  claims  for  personal  effects,  some  of  them  of  au  extravagant 
amount,  are  comprised  in  the  Kevised  Statement.  There  is  certainly  no 
reason  to  believe  that  any  were  omitted  which  conid  with  any  propriety 
have  been  advanced.  The  new  and  very  large  claims  for  personal  ef- 
fects, advanced  on  the  Ulth  August  for  the  first  time,  are  purely  conjec- 
tural and  are  not  supported  by  any  evidence  which  has  been  presented 
to  the  Tribunal.  Indeed,  it  is  almost  certain  that  no  sneh  evidence  could 
have  been  adduced,for,l'rora  Captain  Semmes's  Journal  aud  other  sources 
of  information,  it  is  well  known  that  it  was  neither  the  policy  nor  the 
practice  of  the  captains  of  the  confederate  cruisers  to  seize  or  destroy 
the  personal  effects  of  the  officers  or  crews  of  the  captured  vessels. 

The  Agent  of  Her  Britannic  Majesty  also  begs  the  Tribunal  to  bear 
in  mind  that  to  advance  these  claims  without  the  slightest  evidence  in 
support  of  them  is  to  act  (]nite  inconsistently  with  the  assertion  so  fre- 
quently made  in  behalf  of  the  United  States  that  all  the  claims  are  sup- 
ported by  the  affidavits  of  the  claimants  themselves,  and  there  does  not 
seem  any  reason  why  tbe  United  States  might  not  with  equal  plausibil- 
ity have  advanced  a  series  of  new  hypothetical  claims  for  the  effects  of 
the  numerous  American  passengers  who  might  be  imagined  to  have 
been  on  board  the  captured  vessels. 

V. — As  to  the  prospective  eatch. 

The  question  relating  to  the  enormous  claim  for  prospective  catch — 
a  claim  which  bas  been  increased  in  so  striking  and  unjustifiable  a  man- 
ner since  the  year  1866 — has  been  already  deci<Ied  by  tbe  Tribunal.  The 
Agent  of  Her  Britannic  Majesty  therefore  thinks  it  his  duty  to  refrain 
from  making  any  observations  on  this  subject. 
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VI. — As  to  the  freights  of  the  merehaHt-vetseU. 

The  Ageut  of  Her  Britauuic  Majesty  is  surprised  to  meet  with  a  re- 
petition of  the  assertion,  made  for  the  first  time  on  the  19th  Angust  last, 
that  the  claims  for  freights  should  be  taken  as  claims  for  net  and  not  for 
gross  freights.  These  claims  in  the  case  of  the  Alabama  amonnt  to  more 
than  45  per  cent,  of  those  for  the  vessels  and  outtita ;  but  on  looking  at 
the  Beport  presented  to  Congress  in  the  year  1870,  it  will  be  fonnd  in 
table  XYl  that  the  average  gross  yearly  earnings  of  American  reasela 
engaged  in  foreign  trade  from  the  year  1861  to  the  year  1870  amounted 
to  33^  per  cent,  of  the  values  of  the  vessels.  Under  these  circnmstancm 
the  Agent  of  Her  Britannic  Majesty  is  at  a  loss  to  conceive  how,  iu  the 
face  of  this  well-known  official  estimate,  it  can  with  any  plausibility  or 
propriety  be  contended  that  the  claims  of  45  per  cent,  ot  the  values  ol 
the  vessels  on  voyages  which  would  not  average  more  than  six  months, 
that  is  to  say,  claims  equal  to  a  gross  return  of  90  per  cent,  per  annQin, 
are  claims  for  net  freight,  or  how  it  can  be  even  denied  that  they  are 
greatly  exaggerated,  even  when  considered  as  claims  for  gross  freight 

The  Tribunal  has  decided  that  one-half  this  large  amount  should  be 
allowed,  and  it  certainly  must  be  admitted  that  this  allowance  would  be 
amply  sufficient  to  cover,  not  only  the  net  profits  expected  to  be  derived 
by  the  ship-owners  from  these  voyages,  but  also  any  wages  which  the 
officers  and  crews  could  be  reasonably  supposed  to  have  lost. 

VII. — Ai  to  the  double  claims. 

These  are  of  two  descriptions :  those  which  are  avowedly  aud  ex- 
pressly made  and  which  are  admitted  in  the  United  States  tables,  bat 
nevertheless  inclndod  in  the  alleged  total,  and  those  which  are  taicitly 
made,  and  which  are  not  denied  by  the  United  States  Government,  bat 
are  left  by  them  for  the  determination  of  t)te  Tribunal.  As  regards  the 
former  class,  amonntiug  to  $869,400,  the  Agent  of  Her  Britanic  Majesty 
confidently  submits  that  the  suggestion  made  by  the  Tribunal  ought  to 
have  been  at  once  adopted,  and  that  these  double  claims  should  have 
been  struck  out^  and  ought  not  to  have  been  ineluded  in  the  total  claim 
which  is  stated  in  the  United  States  tables,  and  which  is  there  compared 
with  the  total  British  allowance  of  $7,074,710. 

As  regards  the  double  claims  tacitly  made,  they  were,  many  months 
ago,  specifically  pointed  out  in  the  British  Bei>orts,  and  there  shown  to 
be  double  claims. 

The  United  States  Government  has  had  all  the  evidentiary  docnment« 
in  its  possession  for  a  long  time,  and  has,  according  to  the  statement  nov 
made  by  its  agent,  carefully  examined  them.  Such  being  the  case,  it  is 
submitted  by  the  Agent  of  Her  Britannic  Majesty  that,  as  the  United 
States  Government  does  not  now  deny  these  double  claims,  tbey  maat, 
of  course^  be  deducted.  The  double  claims  altogether  considerably  ex- 
ceed a  million  aud  a  half  of  dollars. 

Finally,  it  is  now  alleged  by  the  Agent  of  the  United  States  that  hin 
Government  has  carefully  examined  the  documents  which  are  filed  at 
Washington. 

The  assertion  that  that  Governmeot  bad  never  audited  the  claims  is 
to  be  found  in  the  Argument  of  the  United  States,  and  is  there  used  as 
an  excuse  for  the  double  claims  not  having  been  excluded.  It  seems 
also  to  be  the  only  reason  for  the  very  inaccurate  statement  made  itt 
that  argument  to  the  ell'ect,  "  that  very  few,  if  any,  double  claims  exist, 
except  in  the  case  of  the  whaling-vessels  destroyed  by  tlte  Shenandoah, 
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there  being  uoue  of  tbis  class  of  claims  Id  the  case  of  the  merchaot- 
ships."  To  what  extent  this  statemeut  ia  incorrect  is  at  once  apparent 
on  looking  at  the  Uuited  States  tables  themselves.  Moreover,  it  seems 
difficult  to  reconcile  the  statement  that  these  claims  have  really  been 
carefully  examined  on  behalf  of  the  tTnited  States  Government,  with 
the  fact  of  the  pvesentation  to  the  Tribunal  of  some  of  the  very  extrav- 
agant claims  enumerated  in  the  British  Report,  such  as  a  claim  of 
87,000  by  a  harpooner  for  personal  injariea,  which  are  in  no  way  indi- 
cated or  described;  a  claim  of  815,000  by  the  master  of  the  Louisiana, 
for  interruption  of  business — neither  of  which  claims  is  to  be  found 
verified  by  any  affidavit  whatever;  a  claim  of  $10,000  by  a  passenger, 
for  loss  of  office  of  consul ;  a  chiim  by  Ebenezer  Nye,  the  master  of  the 
Abigail,  for  more  than  $17,000,  for  personal  effects,  &c.;  claims  by  mas- 
ters and  mates  of  vessels,  (over  and  above  their  demands  for  personal 
effects,)  of  820,000  and  810,000,  for  the  loss  of  wages,  and  many  other 
similarly  exorbitant  claims,  which  are  more  specifieally  referred  to  in  the 
British  Beports. 
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of  vessels  intended  to  carry  on  niir  against  the  United  States IT 

nor  to  prevent  its  ports  tnm  being  UBeil  as  bases  of  naval  operations 17 

the  phrase  is  a  delinit«  and  practical  ono r>t 

"  diligence  "  implies  zeal,  application,  eftbrt,  &c IVi 

"due"  implies reasonablenciss,  aiipropriatencss,  niid  ndeiiuatcncss IVi 

objections  to  the  British  deftuit ion 1'>.> 

detiuition  of  diligence  by  Biitish  and  American  courts t.'itj,  KC 

limit  of  the  obligations  cre.ited  by  this  requirement  of  the  Treaty Kir 

no  evidence  of  the  oxei'ciBe  of,  submitted  by  Great  Britain 1'^ 

British  definition  of '207,  iiV 

Bourcesof  the  obligations  to  observe,  according  to  Sir  Ron ndell  Palmer -K'l 

mies  and  linnci pies  of  international  law  reganliug  (Palmer) . >> 

the  United  States  observance  of  in  practice ..., , 410 

Mr.  Evurts'  views  regarding ■tlS,*''! 

Mr.  Cnshing's  views  regarding . 4-T 

Sir  R.  Palmer's  views  iu  the  case  of  Laird's  rams W! 

Dugnid,  Captain : 

evidence  reganling  the  Florida 

K. 

EvBita,  Mr. : 

hie  argument  in  reply  to  Sir  Ronudell  Palmer \\i 

Evidence,  (see  Burden  of  Proof:) 

of  breach  of  law  to  be  songht  from  those  who  gi  vo  information 

tbe  United  States  have  invariably  reqniie<l  legal,  before  oommencing  pro-  41') 

ceedings 

the  belief  of  Consuls  does  not  constitute  jmtna^iidG . -ll'> 

Executive  power  ; 

includes  tbe  power  of  preventing  violations  of  law 4U> 

peculiar  advautages  of  Great  Britain  for  the  exercise  of  such  power r>l 

Exterritoriality :                    ''  153 

of  n  vessel  of  war,  the  privilege  Is  political  and  discretionary Ijj 

it  is  accorded  only  to  vessels  of  recognized  political  powers I')3,4.V> 

tbe  British  view  regarding 29S.S^ 

SirR.  Palmer's  view  regarding iT> 

extent  of  tbe  right  of,  (Evarts) _ t'd 


course  of  Iho  Unileil  States  toword.s  just i lied 

Fisli.Mr.! 

bis  iuHtrnctionstoMr.  Motley  of  May  IS,  l"^,  and  of  Sept«mber  25,  ISi9, 

concerning  uenlralily 

•  I),,,-,-,--,;,  Google 


Floriila.  tbe: 

at  Liverpool,  information  lij  Mr.  Ailams  conoemiog "i7,5U 

action  by  Her  Maiesty's  Govornment 57,60 

iDtenial  proof  that  aho  nasapi^ciaUy  adapted  for  war M 

Te[iort  to  be  intended  for  tbe  Italian  Uovernment W 

the  report  ascertained  to  be  witUont  foundation 61 

licr  registry •■ 61 

her  clearance . ... — 62 

want  of  dne  diligoucc  in  not  Inquiriog  concerning li3,G4 

want  of  dne  diligence  in  not  OBiug  tbe  powers  given  by  tbe  merchants'  ship- 
pin);  act . •■ — fa 

nrriviil  at  Nasaau «i6 

tlic  exeontive  proceedings  tliere  a  failure  of  tbe  due  diligence  required  by 

tlie  Treaty .v t'G 

the»oiziire  uf  tlie  Florida  and  snbseqaent  Judicial  proceediogi 73,7!> 

trial  and  release,  partial  and  nnjust  character  of  the  proceedings 7I> 

departure  from  Nassau 75 

arming  at  Green  Cay 76 

attempts  to  nlnde  Spanish  laws  and  fails,  and  then  arrives  at  Mobile 76 

coals,  provisions,  and  receives  recraitmeata  from  Nossan,  Jan  nary,  ltl63..  77 

receives  fresb  supplies  of  coal  and  repairs  at  Barbados,  February,  1IJ63 77 

at  Pcmanibuco ■■■ 77 

repairs  and  coals  at  Bermuda,  July  15, 1B63. 77 

at  Brest,  receives  recruits  and  machinery  &om  Liverpool 78 

at  Martinique   at  Babia .*- ..-■■  78 

ber  tenders,  Groat  Britain  liable  for  their  acts 79 

reasons  why  Great  Britain  is  not  responsible  for  tbe  acts  of,  as  set  forth  in 

tbe  British  Argument .  273 

her  armament  no  negligence  on  tbe  part  of  Great  Britain :. 'iHT 

Sir  It.  Palmer's  argument  concerning  her  entry  into  Mobile . .  ri4L 

reply  of  the  counsel  of  the  United  States  to  Sir  K.  Palmer's  argument Uli 

Foreiffu -Enlistment  Act,  (see  Great  ilntain.f 

if  adopted  as  tbo  measure  of  duties,  Great  Britain  stilt  guilty  of  culpable 

negligence 19,172 

not  tliemeosure  of  international  obligations 19 

if  defective  it  should  have  been  amended 19 

its  defects  were  glaring 28 

Sir  Robert  Phil  limore's  opinion  of  It 28 

Baron  Channell's  opinion  of  it 28 

comparison  between  it  and  the  United  States  neutrality  law  of  tm8.... 28, 167,270 

history  of 31 

was  inetticieDt  audits  efficiency  diminished  by  Judicial  constrnction 166 

note  regarding 220- 

debate  upon  the  act  of  iei9 231,234 

debate  upon  the  act  of  1870 23& 

correspondence  relating  toaniaudmentof 242, 30!> 

consideration  of,  iu  the  British  Argument 269 

its  efficiency  maintained  by  Great  Britain 273 

Forster,  Mr. : 

hie  views  regarding  injuries  to  United  States 317 

Franco ; 

Laws  for  enforcing  neutrality  of 33,34 

Course  of  Great  Britain  toward,  during  the  American  Revolution 49 

Fraser,  Trouholin,  &.  Co. : 

the  flu ancial  agents  of  the  iusnrgents Ill 

FrancT,  Jolm,  the  i 

coal  supplied  from,  to  the  Shenandoah  at  Melbourne 131 

G. 

Georgia,  the  : 

notoriety  of  her  construction  and  destination 104 

registry,  clearance  and  departure 107 

armament  from  the  Alac 103 

information  by  Mr.  Adams  concerning 108 

inefficient  action  of  Her  Majesty's  Government  regarding .  109 

receives  coals,  supplies,  and  repairs  at  Simon's  Bay,  and  goes  to  Cherbourg  109 

is  sold  at  Li verpool . .... 110 

reasons  why  Groat  Britain  is  not  responsible  for  the  acts  of,  as  set  forth  in 

the  British  Argument 381 

her  armament  defended  by  Great  Britain 385 
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Gove  rum  cut,  furm  of: 

itsinfluouce  n^iou  the  oblizittiou  to  obaorve  duo  ditigcuce,  (Palmer,) 31)1 

of  Great  Britain  consiilored  by  Mr.  Cnahiu); 4!>r> 

Grant,  Frcsident : 

Ills  Message  as  to  the  Alabama  claims 1% 

Granville,  Lorn : 

viovra  as  to  Jolinsoa  Clarendon  Convention , VXX 

views  as  to  the  Treaty  of  Washington 303,  aiH 

Great  Britain,  {see  Aniniua,  Due  Dilige»te,  Executive  Potcer,  ForeigO'EaliitBieiil 
Jcl,  Iiiiurgent  Agent,  Municipal  Eaici,  I'i'erogative,  Unfrieadlineei :) 

relation  of  her  pooijle  to  rebels  changed  by  Queen's  Proclamation li> 

syatematic  aid  fnrnislied  froni^to  the  insurgents ll.a'i 

which  is  the  cause  of  great  injury  to  the  United  States la 

the  aid  from  was  organiied  andotBoial 13.ii 

tboonl:^  power  which  permitted  auch  acts 13 

coDtentiou  in  its  Case  and  Counter  Case IM 

responsibility  for  the  acts  of  British  subjocts il 

faifuru  to  use  the  prerogative  power  of  the  Crown 87,  Ifii.lKTi 

aversu  to  logiBlating  uq  the  subject  of  neutral  duties 3i).3j 

her  Jaws  coiuparwl  with  those  of  other  powers 33,  ;l- 

her  history  as  a  neutral  compared  witli  tUat  of  tlie  United  States......  .3^,  41).17:< 

her  course  as  a  belligerent  towards  neutrals I'' 

invites  a  joint  action  with  France  iu  American  aSairs  before  insurrection 

broke  out ^fi 

det«niunes  to  recognize  insurgents  ns  belligerents  before  insurrection 

broke  out [>'i 

other  unfriendly  proceedings :yt 

which  established  an  nufriendly  feeling  toward  the  United  States Vi 

its  Government  possossed  enongb  power  to  carry  oat  any  conrse  of  actiou 

it  might  adopt W 

the  prerogative  of  the  Crown  ample  for  the  purpose W 

nnmeruuH  examples  of  its  exercise  duritg  the  rebellion 1411 

advantages  enjoyed  by  it  for  the  exercise  of  executive  power I'l 

omnipotence  of  porliamcut Kd 

her  duty  nudei  the  law  of  nations  to  have  seized  the  inanrgent  cnilzsrs..  liiJ 

failure  to  use  due  diligence  to  obtain  inforaiatiou of  the  insu^entBcliemes.  IX' 

to  iuBtruct  to maiutaiuvigilauco--. .......... .....  W 

regarding  proaecutiug officers . .-.. . ..— .  W! 

to  break  np  the  hostile  syst-em .. ....  K> 

by  relying  on  the  Foreign-Eulistment  Act IT* 

by  neglecting  to  amentl  that  act -... . l~f 

in  not  detaining  oiSenileis,  when  retiiraing  toBntish  ports l''> 

in  not  excluding  offending  cruisers  from  British  port« li>> 

in  delaying  to  make  represoiitatious  to  insurgent  agents.... l'^ 

hcT  conrse  regarding  Mr.  Adams's  representations  defended ^i 

her  diligence  uoC  affected  by  the  doubtful  construction  of  the  Foreiga-En- 

listment  Act,  (Palmer) «1 

took  active  and  spontaueona  measures  to  acnairo  iuformation  &c.    (Pal- 
mer)   413 

Greeu  Cay : 

arriviogof  the  Florida  at W 

Gross  sum.     (See  Damagts.) 

H. 
Harding,  Sir  John : 

iUnesB  of ''I 

Hatteros,  the : 

destroyed  by  the  Alabama ^ 

Ilickley,  Commander: 

inquires  the  condition  of  the  Florida  when  leaving  Liverpool .. ■'' 

his  opinion  concerning  her  at  Nassan ''^ 

Holland : 

laws  for  ciiforcing  neutrality  of .W 

conrse  of  Great  llritain  toward  doriug  the  American  Bevolntion 13 

Hospitalities : 

alleged  excessive  to  insurgents  in  British  irarts  explained  and  justified  by 

Great  Britain ai^i 

Hostile  acts: 

acts  done  in  violation  of  nentralitv  are,  (Evarta) W 

Hiibner: 

definition  of  neutrality 
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r»ge. 
Indirect  claima,  (see  Treaty  of  ) lathi ni; Ion,  Lord  Cairaa  :) 

the  term  uot  fouad  in  tlie  Treaty ...  1^^ 

eqaivolcnt  to  national  claims 1>^!> 

lUacussed  in  the  negotiationg  precedinf;  the  Treaty . 16S 

the  Johnaon- Clarendon  Convention  mils  becaose  tlioT  ate  uot  inoludcil 

in  it ■. 195 

Dot  waived  by  the  Joiut  HiRh  Commisaionera  199 

set  forth  in  the  American  Cose  in  the  langnagelof  the  Joint  High  Comnils- 

explanation  of  misunderstanding;  regarding 309 

consideration  for  estimating  damages  far 221 

an  adjndicatiou  upon,  essential  to  a  complete  aettletneot 214 

Injuries,  {see  United  3tatc$ .-) 

the  retatlou  between,  aud  tbeir  cause,  which  is  reqaisite  to  fonud  a  claini 

for  damages  for Hl-i 

Insurgents : 

prevented  by  United  States  from  carrying  ou  maritime  war  from  their 


make  Frszer,  Trenliolu  &  Co.  their  financial  ageuta Ill 

authorize  the  purchase  or  construction  of  a  navy  abroad Ill 

Insurgent  ageut,  (see  liullack .-) 

estoblislieU  in  Great  Britain  before  the  outbreak  of  theinBorrection Ill 

iutervicn's  n'ith  Lord  Jehu  Russoll,  and  thetc  ropreseutatioDs  to  him.....   Ill,  112 

appointments  of  Bullock,  Huso,  Kurtb,  Anderson,  and  Green Ill 

proceedings  of,  in  England  for  the  formation  of  an  insurgent  navy 113,  ll.') 

International  law,  (see  Mitaicipal  Lair,  ^'eHtralitg,  Neutrals,    Treatj/  of  ICath' 
inglOB  :) 
the  obligations,  of  not  affected  by  the  constitutional  distribution  of  the 

powers  of  a  Government 147 

UOT  by  the  institutions,  customs,  or  habits  of  a  people 147 

calls  for  seasonable,  appropriate,  and  adetinate  means  to  prevent  violation 

of  neutrality 148 

which  means  should  he  available  as  soonaa  required I4H 

principles  in  fbrce  when  the  facts  occurred 2C5 

Intervention,  (see  Belligerent  Bights :) 

what  constitutes  it m 

abetineuoe  f^om  it  not  neutrality >* 

Interest : 

should  be  inclnded  in  compensntion  for  damages 220 

Sir  Romidell  Palmer's  ailment  regarding 55'! 

Counnel  of  the  United  States,  argument  oi,(tn  reply 5tir< 

Iron-clads,  the : 

proceed!  U)^  concerning 113 

Italy : 

laws  for  enforcing  neutrality  of 34 

J. 

Jay's  Treaty,  (see  Burden  of  Proof:) 

interest  allowed  in  proceedings  under 220 

Jefl'erson,  Hr. : 

his  letter  of  September  &,  1793 415 

Johnson-Clnreadon  Convention  : 

negotiation  of. 193 

not  acceptable  to  the  United  States IU4 

Great  Britain  so  informed 194 

.Taint  High  Commissioners : 

appointment  of,  by  the  President 197 

K. 
Kliibcr  : 

ilcliuition  of  neutrality "0 

L. 

LainI,  John,  M.  1'.: 

entitled  to  no  credit  OS  a  witiiess,  (note) T,\ 

Laun:l,  the,  (see  Shmandoah  :) 

sails  from  Liverpool  with  officers,  armament,  and  crevf,  for  Shenandoah..  1U> 

transfers  the  s.tmo  to  the  Shenandoah llti 

Law  ofnulious,  (w«>  Inlernalioaal  Luir.) 
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HcKiltop,  Coinmaiidcr : 

opiu ton  regarding  tlie  Florida Ti^.TS 

HBrshall,  C.  J. : 

his  Judgment  in  Eoee  r».  Himel; 'J 

Helboame : 

partiality  of  popalation  of,  tonard  insnrgents .- 11-4 

Tccruitnient  of  menfor  the  Bheaandoab IVi 

MeTchnnla'  Sliippiug  Act,  the : 

failure  to  nse  its  powers  in  the  oise  of  tlie  Florida ■ .-.-.  Kl 

Miranda  expedition: 

liistory  of  it -. ■ • -. - -..  -II 

Munidpal  law,  (see  laUrnational  Laic  :) 

not  tlie  measnre.of  interuatioaal  obli^tious Iri,49ii 

of  GreSit  Britain  considered  in  the  British  Argument...... *^ 

for  what  purposes  lefen'ed  to  by  Great  Britain,  (Palmer) . . .  3tP3 

of  other  powers,  the  comparison  with,  considered  hy  Sir  I{.  I'nimer .  4i& 

N. 

Knshvitle,  the : 

airirea  at  Bermuda  mid  co.iU  there W 

arrives  at  Soathainpton 1^ 

coals  again  at  Bermuda UK 

Nassau : 

sympathy  of  the  colony  with  the  iuanrgentji TJ 

note  conceruing  the  same '^ 

Negligence.    (See  Due  Diligewx,  Great  Britain.) 

Neutral,  (see  Intervention,  International  Loki,  BeUiQereHt:) 

duty  of,  in  cnso  of  rebel  hostilities ' 

ilnty  to  prevent  diaiiatch  of  arraameut  nud  sbipa  of  war,  (Phillimore) 'iO 

becomes  responsible  fur  acts  of  its  subjects  by  knowledge  or  sufferauce  or 
by  direct  iierraission 3' 

Neutrality,  (see  Belligereiit ;) 

abstineuoe  from  intervention  is  not ■'. 

Htate  of,  how  reached  in  cose  of  rebel  hostilities :20 

definition  of  it  by  Phillimore ■  21 

definition  of  it  by  the  CouDsel  of  the  United  States .?2.5n 

Hhonld  be  maintained  by  seasonable,  appropriate,  and  adequate  means. ..  H^ 

unfriendliness  of  Great  Britain  should  have  been  considered  iu  providing 

such  means 14'^ 

other  elements  which  Great  Britaiu  should  have  considered  in  providiog 

Neutrality  laws,  (see  Municipal  Laai :) 

of  the  United  States  compared  with  the  Foreigu-Eulistmeut  Act +''1 

amended  at  Te<]uest  of  Gnat  Britaiu U)> 

of  Italy,  Brazil,  Switzerland,  France,  Spain,  Portugal,  dec,  &c.,  com- 
pared  37,3.^,oi>t 

This  comparisou  criticised  by  Sir  R.  Pnlmec 4t>''' 

the  preventive  jioweis  iu  the  I'nited  States  law  esamiued,  (Palmer) 405. 4'JO 

Northcote,  SirStatfoi-d; 

his  views  on  the  Treaty  of  Washington -Ifti.m 

O. 
Orders  in  couuoit : 

an  intense  assertion  of  neutral  obligations J~ 

r. 

Palmer,  Sir  Ronndcll ; 

his  speech  on  the  powers  of  the  British  Governmeut  to  scizo  suspected 
vessels "iJ 

his  views  regarding  the  United  States  performance  of  their  duties  aa  neu- 
trals   40 

his  views  respeetini;  the  prerogative  of  the  Crown lol 

his  argument  on  dne  diligence,  effect  of  commissions,  and   supplies  of 

his  arguineut  concerning  recruitments  for  the  Shenandoah ^ 

his  argument  resi>ecting  the  entrance  of  the  Florida  into  Mobile Jtl 

his  argument  respecting  the  allowance  of  interest ■. -^ 

debnteaiii 211 
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td  puui. 
ipamWe  trow  tlio  idea  of  executive  iton-ei 


Pbillimore,  8iT  II. :  ^ 

hiH  authority  cited 20 

Fortii)taI : 

law  for  enforcing  iieutrolity  of ^tS 

war  with  tbe  Ituiiila  Oriental,  coui«e  of  the  United  Statea  dating 44 

Pradier,  FodfirC: 

hia  views  regarding  tbe  powers  of  arbitrators dlO 

hia  vietra  regarding  claims  for  coQseqnenUal  damageg 3£! 

Prerogative,  (see  Great  Ilritain:) 

numeroua  examuiesof  its  exorcise  daring  tlie  inBurreclton 149 

Great  Britain  failed  to  ose  it  in  favor  of  tlie  United  States 163,  l«i 

examiuntion  of  the  United  States  Argnmeut  apon,  by  SirR.  Palmer 395 

Mr.  Evart's  fuiuarks  upon 474 

Prevention  ; 

distinction  biitween  it  and  puuishweiit K,  149 

thepowerof,  inse] 
Sir  Kouudell  I'alm< 

I'rizen: 

The  exclusion  of  from  Dritisli  porta  no  heneUt  to  the  United  States 1^1 

ProclomatioD,  (tbc  Queen's,  conferring  belligerent  rights :) 

was  voluntary  and  anticipatory 10 

changed  legal  relations  between  Great  Britain  and  the  insurgents 11 

["nissia ; 

laws  for  enforclDg  neutrality  of 157 

ParNiiitof  cruisers: 

note  on  tho  claim  for :tr)0 

E. 

•'  ]^>asonable  ground  to  believe :" 

British  definition  of -JfiS 

Sir  R.  Palmer's  views  regarding 418 

Mr.  Evarts's  views  regarding , 450 

Kebel  hostilities : 

(lueatious  regarding  shonld  be  decided  by  other  Powers  as  they  arise S 

Hecruitmeuts,  (see  SlienanAiah :) 

alleged  illegal  considered  aud  defended  by  Groat  Britaiu 2'^ 

Retribution,  the : 

history  of  the  vessel 149 

the  capture  of  tho  Hanover 140 

tho  capture  of  the  Emily  Fisher 141 

arrives  at  Nassau  and  is  sold  there , 142 

Rilion,  Lord : 

his  views  on  tho  treaty  of  Washington 202,203 

Rules.    (See  Treaty  of  n'ankinglon.) 

Kassell,  Earl,  (seoJNimiw.) 

thinks  the  Alabama  and  the  Oreto  a  Hcandal  aud  reproach 93 

is  informed  by  the  insurgent  agent  of  the  purpose  of  the  insurgents  to  de- 
stroy the  commerce  ofthe  United  States Ill 

denies  British  liability  for  the  Alabama  claims 191 

refuses  arbitration 191 

the  author  of  the  term  Ahibama  claims 192 

his  views  regarding  damages 217 

KuBsia: 

laws  for  enforcing  tho  ueutrality  of..., .,,.., 37 

Russian  ships,  the: 

considered  by  Mr.  Cusliing 499 

Sale: 

of  arms  and  contraband  of  war 33,265 

Sea  King,  the.    (See  SluMaadoah.) 

instructions  regarding  the  indirect  claims .... 199 

Slienandoah,  the Ill 

purchase  of  the  Sea  King 115 

'-nlistmentofpartof  thecrew '. 115 

departure  from  Loudon 115 

is  armed  and  manned  from  the  Laurel 116 

information  tegnnling,  communicate<l  to  Eorl  Hnssell 117 

she  aiTives  at  Melbourne 117 

pi'nnissioD  granted  toconl  and  innke  repairs.. 
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652  IKDEX. 

Pa;:.. 
SbeDuiiiloab,  tbt» — coatiuiied : 

the  American  CoiiBiil  protests  against  it .... IIT 

pennisaiou  gniutod  to  go  to  the  public  docliB .,  11" 

tiartiality  of  people  of  Molliourne  toward  the  ioaivseiits ■ 11^ 

urge  racroitraenta  of  mes  for,  at  Melbourne 119,  W- 

the  Colonial  authorities  iofoimed  of  coiitoiuplated  recmitmoDts li-i 

thoir  inefficient  proccodings. 1*2 

farther  proof  of  recruitments  f urn iolied  the  authorities 121 

tbe  authorities  parley  witli  the  comoiandei  in  place  of  acting 12r> 

further  infotui at iou  of  contemplated  rccraitments 13ii 

refusal  of  tbe  Colonial  antlionties  to  act 1*^ 

departure  from  Melboame  '. 13?- 

csceesivB  repairs  at  Melbourne 13i> 

excessive  Bujiplies  of  coal  from  the  Jobu  Frazcr  at  Melbourne IW 

orrivcs  at  Liverpool ; 134 

reasuns  nby  Gi'eut  Britain  is  not  responsible  for  tbe  acts  of,  as  set  forth  iu 

the  British  Argument -i'-! 

her  Hrraoment  Uofended.  by  Great  Britain , in. 
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